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(CIVIL  RULINGS.) 


L  ^  ..  If  Utr.tt.l*<^« 


A. 

pouNTS.    See  Mortgage  (i)  (2) 

t  XXXII.  OF  1839.    See  Interest  (3) 

rXII.  OF  1841. 

Section  22  does  not.  apply  to  a  suit  for 
declaration  of  title  m  right  of  in- 
heritance as  against  other  members 
of  the  family  ...    38 

M.  of  1846. 
Section  7.    See  Pleaders  (2) 

rXXVIlI.of  1855-  SeeZur'i^eshgAe(2) 

rVIII.  OF  1^59.  See  Code  0/ Civil  Procedure, 

r  IX.  OF  1859. 
Section  20  does  not  allow  a  concur- 
rent period  of  12  yean  to  sue  for 
confirmation  of  civil  rights  ...     42 

See  Limitation  (5) 

Xl.  OF  1859. 

)  A  sharer  of  a  joint  talook,  whoseshare 
consists  of  a  specific  portion  of 
land,  can  obtain  protection  from  s^ 
sale  for  arrears  of  revenue  only 
under  Section  ti,  Act  XI.  of  1859. 

4  Common  registry  of  the  talook,  as  a 
shikm^  talook  under  that  Act,  will 
not  preclude  any  person  thinking 
himself  wronged  by  such  registry, 
from  suing  tor  the  cancelment  of 
the  saq^e  ...  217 

An  auct ion-purdias^  undet — has  no 
right  to  question  the  grant  by  a 
sinjgle  co-inarer  ol  laiuT separately 
enjoyed  bv  l^im  und<ei;.an  arrange- 
niient  made  by  the  several  co-par- 
ceners by  which  such  a  le^se  was  to 
be  looked  upon  as  the  act  oif  all  ...  315 

CIV.  OF  18 
ion 
ion  I, 

ton  I,  Clauses  9 and  10.  See  Limiia* 
tion  (6) 

KVII.  ot  t86d.    Se$  SuceeSsioH  (4) 

ipCll.  OF  i860. 

foder  Rule  4,  Section  97,  a  return 
made  to  the  Income  Tax  Officer  is 
not  conclusive  evidence  against  the 
party  making  it,  upon  the  point  of 
perpetuity oftenure  ...  252 

;ill.  OF  I861. 
:tio«i  97.  See  Ahpeal  (0. 
:.  (B.  C.)  OW  1802.  Seii  Pulnee  (2) 


I,  Clause  3,  See  Limitation  i^i) 
Clause  5.  See  Limitation  (9) 


[ectof  -^by  a  defendant  of  any  sum 
^itig    due.   although   he   denies 
^taintiif't  dalm 


132^' 


Admission.  -^  (Continued,) 
(2)  Where  a  plaintiff  claims  land  as  rent- 
free,  he  cannot  benefit  so  a&  to 
vary  his  claim  oh  the  ground  ot  an 
—  of  the  proprietor  that  the  fands 
are  leased  toplaintiff's  vendors,  or  a 
similar  admission  of  the  defendant  289 
^ee  Estoppel  (2)  (7)  (lo) 
See  Onus  Probandi  (12) 
Adoption. 
(i)  The  absence  of  registry  ^nd  siamped 
paper  mav  give  rise  to  inferences 
against  the  genuineness  of,   but 
cannot  invalidate,  a  deed  of  per- 
mission to  adopt  ...  133 
[2J  No  stereotyped  form  i^  prescribed  for 

deeds  of  permission  to  adopt      . . .    ib\ 

AOKNCY. 

Statements  f'raudiilently  made  by  an 
agent  for  Kfs  own  benefit  are  not 
binding  on  the  principal  ...  252 

Agree  A^BNT. 
(i)  Where  an  assignment  01  chur  land  was 
made  on  condition  of  the  establish- 
ment of  a  right  which  has  since 
failed,  plaintiff  cannot  claim  from 
defendants  any  of  the  land  which 
.  they  hold  in  virtue  of  another  right  165 
(2)  Where  i,  judgment-debtbr^  by  part 
payment,  obtains  postponement  of 
the  day  of  sale,  by  cpnsent  of  ^he 
decree-holder^  on  condition  that  the 
attachment  should  continue^a  iifiere 
formal  fentry  on  the  record  striking 
off  the  case  is  Or  n6  consequence  ..  291 
Alluvial  Land.  .  ^  . 

( 1 )  There  is  no  right  6t  prooefty  in  aniere 

site  \  identity  of  site  does  not  defeat 
the  right  0?  an  6wne#  to  whose 
lands  the  alluvial  formation  is  an 
increment  ^  .^.     40 

(2)  A  plaintiff  who  6btxtins  a  de<^ree  for 

possession  of  a  chur  is  entitled  to 
mesne-profitsfr<!>m  the  date  of  insti- 
tution of  the  suft  ...    76 

(3)  As  regards  tfnesne-pt^fn^  before  insti- 

tution of  a  suit  ot  the  «^bov^ 
nature,  the  principle  fdid  db'wh  nV 
S.  H.  A.  Rep.,  1858,  p.  513,  applies   ib. 

(4)  When  Government  sues  for— as  an 

ordinary  riparian  rerh^'datr,  it  is 
boilhd  to  prove  thai  th6'  str^iim 
betveen  the  chuf  and  ma¥n*laind  is 
fordable  ai  some  time  of  the  Vef  ^ 
and  that  h  was  fotda&fe  wlte»  the 
chur  formed  ...  123 
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ib. 


.  Alluvial  Land. — (Continued,) 
^^  (5)  No  decree  can  be  given  merely  on  the 
^  ground  of  reformations  on  old  sites ; 
but  the  party  to  whose  land  the 
new  accretions  are  attached  is  en- 
titled to  them 
Seedgreement  (i) 
See  pleading  (i) 

Am  BEN.    See  Evidence  (4)  i 

^  See  Local  Investigation  (2) 

Amendment  of  Plaint.    See  Full  Bench  Rul- 
ings by  4  ^iMges, 
See  Limitation  (3) 
Ancestral  Property. 

(1)  What  it  is  incumbent  on  plaintiff  to 

'  show  in  a  suit  to  enforce  the  right 
to  a  share  in  immoveable  property 
on  the  ground  that  it  is  family 
property 

(2)  In  a  suit  against  an  elder  brother  for 
possession  of  the  younger  brother's 
share  of  a  putnee  talootc  purchased 
by  plaintiff  at  a  Sheriff's  sdle 
(which  property  plaintiff  alleges  is 
joint,  although  purchased  in  the 
name  of  the  elder  brother),  where 
defendant  pleads  that,  for  12  year^ 
before  the  date  of  plaintiff's  pur- 
chase, neither  plamtiff  nor  his 
vendor  ever  was  in  possession, 
evidence  on  this  point  should  be 
required  from  both  parties 

{3)  Where  a  Hindoo  widow  gives  up,  to 
the  brothers  of  her  deceased  hus- 
band, hef  right  to  her  share  of  the 
—  in  consideration  of  receiving  a 
maintenance  from  the  brothers,  and 
the  share  of  one  of  the  brothers  is 
subsequently  sold,  she  cannot  claim 
to  have  the  property  so  sold  charged 
with  her  annuity 

(4)  Property  purchased  by  a  father  in  pos- 
session of — as  manager,  from  the 
profits  of  such  property,  is  itself  —  256 
See  Code  0/ Civil  Proceaiire  (l) 
See  Limitation  (23) 
Appeal 

(I)  Under  Section  27,  Aa  XXIII.  of 
1 861,  no  special — will  lie  in  a  suit 
for  damages  cognizable  by  a  Small 
Cause  Court  under  Section  3,  A<51 
XLII.ofl86o  ...      7 

'  (2)  An  —  will  not  lie  solely  on  a  question 
of  costs 

(3)  No  —  lies  from  an  order  passed  in 
execution  of  a  decree  between 
either  of  the  parties  to  a  suit  and 
a  third  party 

(4)  No  —  lies  by  a  defendant  who  did 
not  appear  from  the  judgment 
passed  in  favor  of  his  co-defend- 

o  ants,  although  his  interest  is  identi- 

cal with  those  of  the  plaintiffs  who 
have  not  appealed 

(5)  A  special^ — lies  where  a  Lower  Appel- 
lateCourt  remands  a  case  underSec- 
tion  35 If  C.C.P«i  instead  of  calling 


198 


19 


21 


36 


Appeal. — (Continued,) 

for  additional  evidence  under  Sec- 
tion 355  ...     47 

(6)  An  —  on  the  allegation  of  want  of  con- 

sent of  parties  lies  from  the  order 
of  a  Lower  Court,  under  Section 
327,  C.  C.  P.,  directing  a  private 
award  of  arbitration  to  be  filed  and 
enforced  ...     60 

(7)  Quaere. — Whether  a  Lower  Appellate 

Court's  decision,  reversing  a  decree 
of  a  Lower  Court  on  the  plea  of 
limitation  and  remanding  the  case 
for  trial,  is  an  order  prior  to  decree 
from  which  no  —  will  lie  ...     61 

(8)  An — under  Section  I  I9,C.C. P., is  open 

to  a  defendant  against  whom  a  case 
was  decreed  ex  parte  at  the  ad- 
journed hearing,  although  he  had 
appeared  at  the  first  hearing      ...     86 

(9)  In  a  suit  by  a  decree-holder  against  a 

Mahomedan  husband  regarding 
property  standing  *in  the  name  of 
his  wife — Held  by  the  senior 
Judge  {contra  by  the  junior  Judge) 
that  a  distinct  finding  of  fact  had 
been  arrived  at  by  the  Lower  Ap- 
pellate Court  which  could  not  be 
interfered  with  in  special  appeal. 
The  special  —  was  accordingly  dis- 
missed under  Clause  36,  Letters 
Patent  ...  1 18 

(10)  A  special — will  not  lie  riierely  on  the 

ground  that  the  Lower  Appellate 
Court  has  disbelieved  a  witness  for 
any  reason  within  its  discretion  /..  292 

(11)  An  —  will  lie  from  an  order  of  the 

Lower  Court  admitting  an  appli- 
cation made  (after  the  time  allow- 
ed by  law)  for  an  order  to  set  aside 
an  ex  parte  decree  undfr  Section 
•  119,  A<51  VIII.  of  1859  ...  300 

(12)  Where  a  Court  at  the  time  of  grant- 

ing an  application  for  review  re- 
heard the  whole  matter,  so  much 
of  the  order  as  granted  the  appli- 
cation was  final,  but  so  mucn  as 
disposed  of  the  case  a^  on  a  re- 
hearing was  open  to —  ...  301 

(13)  Where,  on  the  appeal  of  one  of  seve- 

ral judgment-debtors,  the  bond  on 
which  plaintiff  sued  is  found  to  be 
false,  the  other  parties  to  the  bond 
are  also  released,  though  they  did 
not  appeal  ...  323 

See  Full  Bench  Rulings  by  5  Jtidges  (2)  * 
See  Jurisdiction  (11) 
See  Re^ievjs  (5) 

Arbii'ration. 

(1)  Where  all  parties   do  not  agree  .;p 

an  —  ,  the  award  is  legal  against 
those  who  do  .  ...     25 

(2)  An  award  by  — iriay  be  vdlid  without 

bein^  enforced  by  the*  Courts,  as 
for  instance,  where  pbssessloit 
under  the  award  is  shewn 
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Arbitration. — (Continued,) 

(3)  An  Award  of  —  cannot  be  set  aside  on 
the  ground  of  error,  or  because  only 
two  out  of  three  arbitrators  signed     95 

(4)  When  a  case  which  has  been  referred 

in  a  Principal  Sudder  Ameen's 
Court  to  —  is  withdrawn  by  a 
Judge  for  trial  in  his  own  Court,  the 
Judge  is  not  bound  to  refer  it  to  —  290 

See  Appeal  (6) 

See  Estoppel  (3) 

t     Attachment. 

(i)  Priority  of  —  cannot  be  established  by 
casual  allusion  in  a  proceeding  in 
adjustment  of  account,  but  requires 
clear  proof  ...     21 

(2)  Property  held  by  a  party  for  2 1  years 
I  under  a  sale  from  another,  cannot 

be  attached  in  anexecution^against 
that  other  ...   161 

See  Agreement  (2) 


B. 


Benamee. 
In  a 


I* 
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suit  to  declare  certain  sales 
—  where  the  property  of  a  hus- 
band was  sold  to  realize  a  fine, 
and  passed  from  hand  to  hand  un- 
til it  reached  the  wife,  who  was  in 
possession  when  the  sale  of  the 
husband's  rights  and  interests  took 
place,  it  was  held  that  the  plaintiff 
was  entitled  to  a  clear  finding  as  to 
whether  the  wife  held  the  property 
in  her  own  right,  or  in  trust  for  her 
husband,  and  that  the  onus  of 
^        shewing  whence  the  money  came 

was  on  the  wife  ...  312 

See  Estoppel  (9) 

See  Fraud  (5) 
Bhoombars. 

Are  bound  to  render  certain  cus- 
tomary services  ;  but  their  lands 
are  not  resumable  ...   137 

Butwarah. 
(i)  Where  a  Collector,  in  laying  down  the 
boundaries  of  an  estate  under  — 
does  not  proceed  under  Reg.  VII. 
of  1822,  the  map  made  is  not  a 
binding  award  ...     75 

(2)  The  dispossession  of  a  party  from  land 
assigned  to  htm  under  a  —  made 
in  legal  form  and  duly  sanctioned, 
is  a  wrongful  act,  yet  is  no  ground 
for  a  suit  for  restoration  to  the  state 
of  things  which  existed  before 
the —  ...  314 

C. 

Caste.    See  Hindoo  Law  (5) 
Cadse  of  Action. 
(i)  A  non-suit  ^ves  no  new —  ...     15 

(2)  The  claim  of  a  brother's  son  as  heir  to 
the  moiety  of  an  estate  under  a 
titlc»prior  to  that  of  his   uncle's 
widow,  and  the  claim  of  the  same 
i  parly  as  heir  next  in  reversion  after 

the  widow,  imply  two  causes  of  ac- 
tion essentially  difif«rent 


130 
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C^usE  OF  Action. — (Continued J 

(3)  A  separate — arises  as  to  each  of  several 

sums  received  as  mesne-profits  in 
respect  of  the  same  property      ... 

(4)  How  arising  in  a  suit  by  a  reversioner 

to  set  aside  a  sale  by  a  Hindoo 
widow 

See  Code  of  Civil  Procedure  (4) 

See  Costs  (i) 

See  *Ju  risdictio «  (3) 
Code  of  Civil  Procedure.  ^ 

^)  Section  260  does  not  apply  to  a  suit  for 
possession  of  certain  property  which 
plaintiff  alleges  to  be  jomt,  but  de- 
fendant pleads  to  be  self- acquired.  160 

(2)  Section  248  is  not  restricted  to  titles 

derived  from  the  judgment-debtor 
or  out  of  the  estate  ;  but  comprises 
all  claims  or  objections  to  the  sale 
of  lands  in  execution  ...   164 

(3)  Where  alone  the  stringent  provisions 

of  Section  170  should  be  applied  247 

(4)  The  words  "cognizable  by  the  same 

Court"  in  Section  8 have  reference 
to  the  nature  of  the  claims  to  be 
joined  in  one  suit,  and  not  to  the 
value  of  each  claim  ...  296 

*       Section  2.     See  Estoppel  (4) 

Section  15.     See  Full  Bench  Rulings  by 

3  7^^ges  ( I ) 
Section  119.     See  Appeal  (8) 
Section  132.    See  Full  Bench  Rulings  by 

3  Jtidgss  (2) 
Section  138.     See  Documents  (3) 
Section  180.    See  Local  Investigation  (3) 
Section  230.     See  Execution  (2) 
See  Limitation  (9) 
See  Purchaser  (i) 
See  Sale  (4) 
See  Appeal  (6) 
Se:  Remand, 
See  Appeal  (5) 
Section  355.    See  Appeal  (5) ;  See  Jfuris* 
diction  (7;  • 

Section  377.     See  Review  (4) 

Code  of  Criminal  Procedure. 

Section  316.     See  Maintenance  (i) 

Conjugal  Rights.    See  Full  Bench  Rulings 

by  J  Judges  (4} ' 
Contract.    See  Mortgage  (8) 
Co-Plaintiffs. 

The  respective  interests  of  —  should 

be  determined  in  a  fresh  suit      ...     90 
Co-Sharers. 

( 1 )  Occupy i ng  a  house  to  the  exclusion  of 

one  of  their  number,  after  notice 
that  he  would  charge  rent  for  his 
share,  are  just  as  liable  to  pay  rent 
to  the  co-snarer,  as  they  would  be 
for  rents  of  any  other  species  of 
property  ....    1 7 

(2)  Where  plaintiff  sue  their  co-sharers    •• 

who  allow  judgment  to  go  by  de- 
fault, the  question  to  try  is 
whether  plain  tiffs  have  proved  their 
title  to  the  shares  they  claim     ...    94 

(3)  The  purchaser  of  a  fractional  part  of 

an  estat€i  subject  to  a  charge,  is 


Section  246. 
Section  246. 
Section  258. 
Section  327. 
Section  348. 
Section  351. 
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V. 


Co-Sharers. — f  Continued.) 
^%  liable  singly  to  satisfy  that  charge 

^ut  of  the  portion  of  the  property 

in  his  possession  . . .  253 

See  Estoppel  (7) 

Costs. 
(t)  A  cannot  sue  B  for  costs  due  to  him 
by  C,  on  the  ground  that  C  has 
deducted  them  from  costs  due  to 
him  by  C  ...  299 

(2)  Where  several  are  charged  with  joint- 
ly misappropriating  property,  one  is   • 
not  bound  to  entrust  his  defence  to 
the  Counsel  of  the  others  ;  each  has 
a  right  to  defend  himself,  and  is 
entitled  to  separate  —  if  success- 
ful ...  324 
See  Afpeal  (2) 
See  Full  Bench  Rulings  by  5  Judges  (2) 

Counsel.    See  Costs  (2) 

Credit.    See  Master  and  Servant, 

D. 

Damages. 

(1)  Greater  —  are  not  necessary  for  defa- 

mation of  the  character  of  a  Prin- 
cipal Sudder  Ameen's  vakeel  than    •• 
for  that  of  a  Sudder  Ameen's     ...     25 

(2)  For  assault,  when  found  beyond  the 

means  of  a  defendant,  may  be  re- 
duced on  condition  of  his  tendering 
a  written  apology  ...     95 

<3)  May  be  claimed  on  account  of  injury 

to  feelings  from  abuse  ...   151 

(4)  A  party  acquitted  on  a  charge  of  theft 
cannot  recover  damages  from  the 
prosecutor  by  a  civil  suit,  if  the 
latter  had  reasonable  grounds  for 
believing  that  the  former  stole  his 
property  ...  245 

See  Appeal  (i) 
See  Onus  Probandi  (2) 

Bay  of  Hearing.    See  Witnesses  (3) 

Decree. 

(1)  In  the  absence  of  collusion  between 

purchaser  and  decree- holder,  the 
— is  binding  against  the  judgment- 
debtor's  heir  in  expectancy         ...     52 

(2)  A  —  of  a  competent  Court  is  valid 

and  binding  until  shown  to  have 
been  obtained  by  fraud  or  misre- 
presentation ...  215 
See  Instalments, 

Declaratory  Decrees. 

Where,  notwithstanding  defendant's 
admission  that  plaintiff  is  in  joint 
possession,  the  latter  goes  on  with  a 
suit  to  obtain  a  declaration  of  sole 
title  and  sole  possession,  and  fails 
•     to  prove  his  case,  he  is  not  entitled 
*         to  a  decree  founded  on  joint  pos- 
session ...  311 
See  Full  Bench  Rulings  by  j  fudges  (I) 
See  Limitation  (25) 
See  Possession  (2) 

See  Section  22,  AS  XII,  0/1841,  \ 

r}KED8»    See  Evidence  <I2>  (20)  (23)  ^ 


Deed  ov  Gift. 

When  a  wife,  by  virtue  of  a  —  from 
her  husband,  sells  property,  he 
cannot  sell  the  same  subsequently    50 
Defamation. 

The  law  will  infer  malice  where  a 
statement  is  false  and  injurious, 
and  the  publication  not  privileged    9I 
See  Damages  (i)  (4) 
Default.    See  Code  of  Civil  Procedure  (3) 
Defendant.    See  Summons  (i) 
DiSM  issal  of  Suit.  SeeCode  of  Civil  Procedure{^ 

See  Stamps  (i) 
Documents. 

(1)  A  Court  should  not,  without  expla- 

nation and  enquiry,  permit  —  to 

be  filed  after  most  of  the  witnesses        j 

have  been  examined  ...    25 

(2)  Where  a  suit  has  been  dismissed  on 

the  ground  that  the  —  on  which 
plaintiff  relied  were  not  authentic 
and  genuine,  the  Lower  Appellate 
Oourt  before  giving  a  decree,  must 
find  whether  those — were  authen- 
tic and  genuine  ...    64 

(3)  Filed  in  another  Court  should  be  sent 

for  under  Section  138,  C.  C.  P.,  in- 
stead of  such  an  order  being  re- 
corded as**  nutti  shamil  pesn  "...    79 
Dower.    See  Limitation,  (13) 

E. 

Easement.    See  Rights  (4) 
Ejectment. 

( 1 )  Where  a  lakherajdar ,  ousted  by  a  pot- 

tahdar,  sues  to  recover  possession, 
'    he  should  be  restored  to  posses-  / 
sion,  and  the  zemindar  be  left  to 
sue  for  resumption  and  assessment  190 

(2)  A  lessee  cannot  be  summarily  evicted 

and  deprived  of  his  title  under  a 
mokurruree  lease  duly  made  in  h's 
favor,  by  reason  of  a  previous 
arrangement  between  his  lessor  and 
a  third  party,  which  never  went 
beyond  the  lessor's  receipt  of 
earnest-money  from  that  party,  and 
of  which  the  lessee  had  no  notice  . . .  234 
Quaere, — Whether  the  ejected  party 
can  sue  the  lessee  for  damages  ...    ib, 

(3)  A  zemindar  can  sue  the  holder  of 

resumed  lakheraj  in  possession  for 
rent,  but  cannot  oust  him  as  a 
trespasser  ...  286 

See  Jurisdiction  (10) 
See  Occupancy  (2) 
See  Onus  Probandi  (8) 
Endowment.    See  Manager  (3) 
Enhancement. 

A  party,  not  being  an  auction-pur- 
cnaser  for  arrears  of  revenue, 
cannot,  even  under  the  old  law, 
demand  proof  of  uniform  payment 
of  rent  1 2  years  before  the  Perma- 
nent Settlement  •  ...  4^ 
Estoppel. 
(0  A  mere  decree  for  rent  where  no  ques^     • 

tion  as  to  the  lands  being  lakheraj        ^ 
was  put  in  issue,  cannot  operate  as 
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Estoppel. — (Continued,) 

an  —  to  a  suit,  for  a  declaration 
that  those  lands  are  lakheraj      ...    37 

(2)  A  false  admission  made  by  a  Sherish- 

tadar  to  avoid  losing  his  appoint- 
ment does  not  estop  his  heirs  from 
afterwards  setting  up  the  truth  ...     38 

(3)  A  plaintiif^s  allegation  in  a  former 

suit  having  been  overruled  in  arbi- 
tration, he  is  not  estopped  from 
bringing  a  fresh  suit  on  the  finding 
of  the  arbitrators  ...     68 

(4)  A  suit  for  wasilat  is  not  barred  under 

Section  2,  A6t  VIII.  of  1859, 
although  in  a  previous  suit  for  pos- 
session and  wasilat,  plaintiff  got  a 
decree  for  possession  only,  no  issfle 
having  been  raised  as  to  wasilat...     78 

(5)  There  must  be  some  intentional  mis- 

statement and  consequent  preju- 
dice before  proof  of  tne  real  state 
of  things  can  be  shut  out.  A  pur- 
chaser of  what  had  been  sold  in 
execution  is  bound  to  exercise  all 
due  caution  ...   163 

(6)  A  suit  by  a  co-sharer,  who  is  also  a 

purchaser  of  the  rights  of  several  of 
the  other  co-sharers  against  all  the 
shareholders,  is  not  barred  by  the 
fact  of  the  shares  being  differently 
described  in  another  suit  against 
the  present  plaintiff.  Nor  will  a 
partition  maae  by  some  of  the  heirs 
of  hall  of  the  property,  in  opposi- 
tion to  the  description  of  the  shares 
.  now  given  by  the  plaintiff,  bar  hi^ 
^  suit  Tor  the  share  he  is  legally 
entitled  to,  if  the  shareholders  who 
made  the  partition  do  not  hold 
according  to  that  partition  ...  176 

(7)  When  a  decree  in  a  former  suit  against 

tht  present  plaintiff  and  others  1 
awarded  10  another  co-sharer  who 
was  plaintiff  in  that  case  less  than 
he  was  entitled  to,  owing  to  a  mis- 
tal^e  of  that  plaintiff  supported  by 
the  admission  of  the  present  plaint- 
iff, the  mistake  need  not  be  perpe- 
tuated, nor  will  his  former  admis- 
sion estop  the  present  plaintiff    . . .    ib, 

(8)  In  a  suit  by  the  purchaser  of  A*s  jote 

against  the  2emindar  and  B  to 
whom  the  zemindar  had  given  a 
new  lease  for  the  same  land,  B  can 
contestthe  plaintiff's  purchase,  not- 
withstanding the  zemindar  having 
come  to  a  compromise  ...  235 

(9)  Ifazemindar  is  unable,  at  a  particular 

time,  to  prove  that  a  person  appa- 
rently holding  a  tenure  in  his  ze- 
mindaree  is  holding  henamee  for 
others,  but  if  he  can  in  future  years 
shew  that  such  others  are  reaily 
acting  as  owners,  he  is  not  prevent- 
ed kom  shewing  this  by  a  decision 
as  to  rents  or  title  in  former  years  266 
iio)  A  p^rty  is  not  bound  by  an  erroneous 

Minisaion  in  a  petition  ...  288 


Evidence. 

(i)  In  deciding  on  the  facts  of  a  case, 
Judges  should  not  base  their  deci- 
sion on  some  isolated  piece  of  —  , 
but  should  consider  all  the  —  on 
both  sides 

(2)  Inadequacy  of  consideration  is  not 

conclusive  proof  of  mala  fides  in  a 
sale  by  a  guardian  of  a  minor    . . . 

(3)  A  reversioner's  consent  to  a  sale  by  a 

Hindoo  widow  is  strong  presump- 
*  tion  of  the  existence  pf  necessity,  to 

be  rebutted  only  by  proof  of  fraud 
and  collusion  and  the  absence  of 
necessity 

(4)  The  report  of  a  Civil  Ameen  upon 

local  investigation  when  and  under 
what  circumstances  sufficient  to 
support  a  decree 

(5)  The  strongest  —  is  required  in  the 

case  of  a  claim  to  a  share  in  an 
estate  larger  than  the  Hindoo  Law 
allows 

(6)  "  Ought  not  to  be  accepted,"  in  respect 

to  documentary  —  fiiay  mean  that 
it  is  not  legally  admissible ;  in  re- 
»  spect  to  parol — ,  that  it  is  not  wor- 

thy of  credit 

(7)  A  copy  of  a  sunnud  is  not  adipissible 

as  — 

•  •  a 

(8)  A  Court  is  bound  to  decide  upon  — 

without  reference  to  any  previous 
arrangement  between  the  parties  as 
to  the  mode  in  which  the  evidence 
is  to  be  dealt  with 

(9)  The  rule  of  —  which  dispenses  with 

formal  —  of  the  execution  of  a  do- 
cument more  than  30  years  old,  if 
assumed  to  be  applicable  tb  this 
country,  how  alone  applicable    ... 

(10)  Possession  and  enjoyment  is  good  — 
only  where  undisputed  and  con- 
tinuous 

(i  i)  A  Court  must  examine  the  —  on  both 
sides,  and  state  its  reasons  for  ac- 
ceptance or  rejection 

(12)  Parol  —  is  not  admissible  to  vary  a 

deed  of  sale  so  as  to  make  it  a  mort- 
gage-deed 

(13)  Manner  in  which  Judges  should  re- 

cord the  —  of  witnesses 

(14)  A  Magistrate's  finding  that  certain 

lands  were  within  the  jurisdiction  of 
another  Magistrate  is  not  —  ,  nor 
is  the  opinion  of  the  Magistrate 
who  has  jurisdiction  —  on  the  ques- 
tion of  title 

t  •  • 

(19)  Crois-examination,   its    object    and 

importance 

(20)  Verbal  —  admissible   to  show   that 

the  name  of  a  party  in  a  deed  was 
only  benamee  for  that  of  another  ... 

(2 1 )  Where  plaintiff  shewed  no  bond  fide 

intention  to  examine  certain  parties 
to  the  suit  as  witnesses,  and  did  not 
complain  of  Lower  Court's  refusal 
to  add  them  to  the  list,  he  cannot 
be  allowed  to  put  in  their  —  after 
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[yiDBNCB. — (Continued,) 

the  arguments  on  appeal  are  con- 
%  eluded,  and  the  decision  is  about 
to  be  given  ...  213 

(22)  Remarks  on  the  admissibility  in — of 

judgments  in  previous  suits  and  on 
the  inapplicability  in  all  its  strict- 
ness to  the  Courts  of  this  country 
of  the  English  rule  that,  except  in 
^  matters  of  general  interest  or  publ  ic 

rights,  a  verdict  in  a  previous  suit, 
to  be  admissible,  must  be  between  * 
the  same  parties  or  parties  through 
whom  the  parties  actually  in  litiga- 
tion claim  ...  232 

(23)  Oral — may  be  received  to  prove  that 

the  consideration  stated  in  a  deed 
to  have  been  paid  was  not  paid  ; 
but  not  to  prove  that  only  a  small 
portion  was  paid,  and  the  rest  was 
to  be  paid  if  the  suit  terminated 
successfully  ...  627 

See  Act  XXXIL  of  i860. 

See  Appeal  (10) 

See  Attachment  (i) 

See  Ghatwalee  Lands  (i)  (2) 

See  High  Court.  0 

See  Joint  Hindoo  Family  (i) 

See  Onus  Proband i  (2)  (3) 

See  Registration . 

See  Wtdovj  (8) 

Execution. 
(i)  An  order  passed  in  —  between  either 
party   and  a  third  party  cannot 
be  appealed  from,  but  may  be  set 
aside  by  regular  suit  ...21 

Quaere. — Whether,  with  reference  to 
Clause  5,  Section  i.  Act  XIV.  of 
1859,  a  suit  will  lie  to  set  aside  a 
summary  order  after  the  expiration 
of  a  year  ...    ib. 

^  (2)  Section23o,C.C.P.,does  not  authorize 
the  registry  as  a  suit  of  objections 
by  defendants  or  purchasers  from 
defendants  disputmg  the  right  of 
the  decree-holder  to  be  put  in  pos- 
session of  immoveable  property  of 
which  they  have  been  dispossessed  148 

(3)  A   person    holding    several    decrees 

against  the  same  debtor  may 
attempt  to  enforce  them  all  against 
the  same  property,  notwithstand- 
ing that  he  may  have  failed  on  one  239 

(4)  -Where  a  person,  claiming  attached 

property  under  a  bill  of  sale,  once 
sets  up  that  two  of  the  judgment- 
debtors  are  not  minors,  and  it  is 
found  that  they  are  minors,  he 
cannot  afterwards  be  allowed  to  set 
up  an  opposite  case  and  claim  the 
c  *"  sharesof  the  minors,  on  the  ground 
that  the  sale  to  him  was  to  satisfy 
an  ancestral  debt  ...  ib. 

See  Attachment  (2) 

See  Mesne  Profits  (5) 

See  Purchaser  (2) 

See  Reversioner, 


Execution. — (Continued.) 

See  Sale  (2)  (3)  (8) 
Exhibits.  Sec  Pull  Bench  Rulings  by  3  Judges 

See  Jurisdiction  (7) 

F. 

False  Deed.      See  Appeal  (13) 

Fees.    See  Pleaders  (3) 

Fraud. 
(i)  Where  goods  have  been  fraudulently 
purcliased,  the  vendor  has  a  right 
to  diiafiirm  the  contract,  even  if 
the  property  passed  with  his  con- 
sent to  the  vendee,  who  must  be 
considered  as  his  agent,  and  the 
possession  that  of  the  vendor     ...     81 

(2)  A  deed  of  sale  executed  by  a  mort- 

gagor in  —-  of  creditors  is  void 
against  any  of  them,  who  may  ob- 
tain i\  decree  against  him,  although 
the  deed  may  have  been  executed 
before  the  decree 

(3)  A  person  cannot  recover  under  a  deed 

of  sale  in  fraud  of  creditors,  even 
against  a  party  to  the  fraud,  except 
it  may  be  against  the  person  who 
executed  the  deed  ...     98 

(4)  Must  not  be  presumed  without  good 

groui'.ds,  and  is  not  proved  by  the 
mere  non-payment  of  a  debt      ...  235 

(5)  The  mere  taking  of  a  benamee  lease, 

unaccompanied  by  any  other  cir- 
cumstances of  suspicion,  does  not 
constitute  —  ...  283 

(6)  A  suit  for  protection  from  the  conse- 
quences of  admitted  —  cannot  be* 


90 


maintained 

Full  Bench  Rulings. 

By  three  Judges, 
(i)  In  a  suit  brought,  on  the  ground  of  an 
•         existing  right  of  inheritafice,  for 
immediate -possession  and  mesne- 
profits,  by  settingaside  an  adop- 
tion, the  Court  will  not  allow  the 
form  of  action  to  be  changed,  and 
proceed   to   decide    whether  (the 
claim  for  possession  on  the  ground 
of  an  existing  right  being  abandon- 
ed) a  declaratory  order  may  not  is- 
sue for  setting  aside  the  adoption, 
but  will,  on  failure  of  right  to  imme- 
diate possession,  dismiss  the  suit. 
According  to  Section   15,   Act 
VI II.  of  1859,  declaratory  orders 
*  can  be  issued  only  in  suits  brought 
to  obtain  such  orders 
(2)  The  mooktearnamah  upon  the  author- 
ity of  which  this  suit  was  brought 
being  impugned  by  the  defendant 
as  a  forgery  and  as  not  executed  by 
the  party  alleged  to  have  granted 
it,   the  Court  held  that,  notwith- 
standing its  attestation  in  due  form 
by  the   Moonsiff  of  M ultra,   the 

p  parties  charged  were  bound    to 

prove  its  genuineness ;  and,  a«:  they 
failed  to  do  so,  the  suit  was  dis- 


287 


•  • 


IVntX  (CITIL  RUUNOS)i 


;iiv"* 


Full  Bench  RvLiSGs.—fContinued.) 

missed,  and  the  parties,  in  whose 
favor  it  was  drawn,  and  who  de- 
clined to  appear  in  Court  to  prove 
it,  were  directed  to  be  sent  to  the 
Magistrate,  to  be  placed  on  their 
trial  for  forgery. 

Exhibits  produced  in  Court 
ought  to  be  endorsed  with  the 
name  of  the  person  who  produced 
them,  as  required  by  Section  132, 
Act  VIII.  of  1859.  During  the 
existence  of  a  near  heir,  a  more  dis- 
tant heir  cannot  sue 

(3)  Held  by  the  majority  of  the  Court 

(Kemp,  J.,  dissenting)  that,  in 
special  appeal,  where  there  is  an 
error  of  law  in  the  judgment  of  the 
Lower  Appellate  Court,  although 
the  judgment  may  not  be  very 
clear,  yet,  if  the  facts  have  been 
sufficiently  found  by  the  Lower 
Courts,  the  High  Court  is  bound  to 
pass  the  proper  judgment  in  the 
case,  instead  of  sending  the  case 
back  to  the  Lower  Appellate  Court 
for  a  fresh  judgment 

(4)  A  suit  will  not  lie  by  a  husband  to  re- 

cover possession  of  the  person  of 
his  wife ;  but  a  suit  willlie  by  the 
husband,  in  the  nature  of  a  suit  for 
the  restitution  of  conjugal  rights, 
for  a  decree  declaratory  of  those 
riphts,  to  be  enforced,  in  case  of 
disobedience,  by  the  imprisonment 
of  the  wife,  or  the  attachment  of 
her  property,  or  both. 

(5)  Property  purchased  by  a  father  in  pos- 

session of  ancestral  property  as 
manager  for  himself  and  his  sons, 
from  the  profits  of  such  ancestral 
property,  is  itself  ancestral  pro- 
perty. 

By  four  Judges. 
The  power  of  the  Lower  Courts  to 
amend  a  plaint  extends  by  a  vivd 
voce  examination  to  the  elucidation 
of  what  is  ambiguous  in  the  claims 
of  the  contending  parties,  to  the 
amendment  of  what  is  erroneous, 
andthe  suppl3nng  what  is  defective, 
but  not  to  tne  conversion  of  a  suit 
of  one  character  into  another  in»- 
consistent  with,  and  opposed  to, 
it-;— tf.  g,^  of  a  suit  for  possession 

•  with  mesne-profits  into  a  suit  for 

•  resumption 

By  five  Judges. 
<i)  According  to  Section  14,  Act  XIV.  of 
'^591  2  plain  tiff  is  not  entitled  to 
deduct  the  time  occupied  by  him  in 
prosecuting  a  former  suit  in  which 
he  was  non-suited,  much  less  the 
time  occupied  in  appealing  from 
that  decision,  and  the  time  inter- 
vening between  the  non^suit  and 
*     the  fthng  of  the  appeal  (Loch  and 
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Full  Bench  Rulinos.— ^Ca«f^M«rf;>'         .'1 
Sumbhoonath  Pundit,  JJ.,  dissent- 
ing)  ^..  184 

(2)  An  appeal  will  lie  upon  a  question  of 

costs,  though  any  interference  with 
.  the  order  of  the  Lower  Coutt*  as  to 
costs  ought   to  be  exercised  witK 
discretion  ...  187 

(3)  Whereaghatwaleetenufewas granted 

under  a  valid  sunnud  f roAi  a  person  ^ 

representing  the  then  Government 
•  in  that  behalf  more  than' 100  years 
ago,  an4  had  been  allowed  to 
change  hands  by  descent  or  pur- 
chase without  question,  the  zemin-  .^ 
dar  was  held  incompetent  of  his" 
mere  motion  without  tne  assentand 
against  the  will  of  the  Government, 
to  put  an  end  to  the  ghatwalee,  to 
deprive  the  ghatwals,  and  to  treat 
them  as  common  trespassers      ...   199 

(4)  If  a   mort|^agor  deposits  money  in 

Court  without  placing  any  actud.!  ^ 
restriction  on  its  being  paid  oWr  to 
the  mortgagee,  but  with  express 
notice  that  the  mortgagor  denies 
•  the  existence  of  any  mortgage,  and 
intends  to  sue  to  recover  back  the 
money  so  deposited-^— Held  that 
this  is  not  such  a  deposit,  withiri 
themeaningof  Regulations  I.,  1798, 
and  XVI I L,  1800,  as  will  save  the 
right  of  redemption*  ...  225 

(5)  Builclings  and   other  such  improve- 

ments made  on  land  in  the  mofus- 
sil  do  not,  by  the  mere  accident  of  ^ 
their  attachment  to  the  soil;  beconle  ' 
the  property  of  the  owner  of  the 
soil.  If  he,  who  makes  the  improve- 
ment, is  not  a  mere  trespasser,  but 
is  in  possession  under' any  bond  fide 
title  or  claim  of  title,  he  is  entitled 
either  to  remove  the  materials  or  • 

to  obtain  compensation  for  the 
value  of  the  building  at  the  option 
of  the  owner  ...  ^i^ 

(6)  The  estate  in  dispute  was  mortgaiged 

to  the  defendant  in  the  form  of  a 
zur-i-pcshgee  leas^  to  continue*  ^o     ' 
lonp  as  the  mortgage-money  re- 
mained unpaid.    The  mortgagee, 
havi rt^  been  evicted  by  the  nrrt>rtga-    ' 
gor,  sued  atid  obtained  a' decree  for 

Cos^siit>n  and  wasilat  (the  latter  to 
e  assessed  in  execution). .  H-e  ne- 
ver obtained  possession  under  the*  i ) 
decree,  but  recovefed  wasilat  b^ 
execution.  Two  persons  (the 
plaintiffs  in  these  suits)  claiming 
separate  shares  in  the  entire  eitate 
by  purchase  from  the  mortgagor 
subsequent  to  the  mortgagei  sued 
separately  each  to  redeem  his  oMi'  - ) 
share  upon  payment  of  a  propor- 
tional share  of  the  mortgage-rtoney . 
Held  that  the  plaintiffs,  as  represent- 
ing the  original  mortga^r,  were 


\ 
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fuLL  Bench  RvLisos^'-^fConiinued.) 
^  entitled  to  redeem,  but  that,  as  the 

%  mortgage  was  of  an  entire  estate, 
neither  of  them  could  redeem  upon 
payment  of  less  than  the  full 
amount  of  the  mortg;age-money. 
Hbld,  also,  that  the  defendant,  having 
been  wrongfully  dispossessed,  was 
not  bound  to  account  for  the 
wasilat  recovered  under  his  decree, 
*  the  wasilat  or  damages  so  recover- 

ed being  different  from  the  usufruct  • 
'     enjoyed  by  a  mortgagee  ...  240 

"  G. 

Ghatwaleb  Lands. 

(i)  Possession  presumably  from  the  De- 
cennial Settlement,  and  gradual 
cultivation  on  payment  of  a  quit- 
rent,  imply  a  grant  which  protects  a 
ghatwal  from  enhancement  or  as- 
sessment on  the  land  so  cultivated.     10 

(2)  Where  a  landlord's  claim  to  rent  from 

the  ghatwal  wasdismissed  by  a  com- 
petent Court  60  years  ago,  there  is 
evidence  of  the  highest  order  as 
to  the  right  of  the  ghatwal  in  a  suit ^ 
by  the  landlord  for  a  declaration  of 
right  to  future  rent  ...    ib, 

(3)  Possession  by  ghatwals    merely   on 

piyment  of  quit-rent,  with  enjoy- 
ment of  profits,  does  not  entitle 
them  to  hold  at  a  fixed  jumma  or  to 
retain  any  of  the  land  after  ceasing 
to  perform  the  duties  for  which  it 
was  assigned  «        ...    80 

(4)  A  plaintiff  cannot  recover  possession 

of  lands  on  the  ground  that  they 
have  been  forfeited  by  defendant 
not  having  rendered  certain  private 
service  to  which  the^  were  held 
subject,  if  he  has  failed  to  prove 
^  that  the  service  was  private,  and 

that  the  defendant  refused  to  per- 
form them  ...  121 

(5)  The  rents  of  a  ghatwalee  tenure  are 

not  liable  for  the  debts  of  the  form- 
er deceased  holder  ...  129 

(6)  A  suit  will  lie  to  assess  lands  occupied 

by  ghatwals  in  excess  of  the  area 
*   recorded  in  their  isumnovisee     ...  197 

(7)  A  suit  for  khas  possession  by  Govern- 
ment will  not  lie  in  respect  of — 
admittedly  included  in  a  decen- 
nially-setUed  estate'  ...326 

Gift. 

(l)  it  is  not  proved  from  Hindoo*Law  that 
a  lessor  is  incapable  of  making  a — 
of  property  to  which  he  succeeded 
before  he  was  attacked  with  leprosy    68 

C2)  The  al)sence  of  seisin  is  no  objection 
•  to  the  validity  of  a  —  by  a  Hmdoo     245 

(3)  Where  a  cadet  member  of  a  Rajah's 
famil^^  gives,  for  the  support  of  his 
illegitimate  sons,  properties  pur- 
chased out  of  the  savings  and  pro- 
fits of  his  appanage,  his  possession 


Gift. — (Continued.) 

of  such  properties  would  be  that  of 

a  trust*ee  for  those  sons 
Government,    See  Alluvial  Land  (4) 
Guardians. 

(1)  The  acts  of — on  behalf  of  minors 
should  shew  good  faith,  and  be 
necessary  and  advantageous,  h 
Court  may  refuse  to  sanction  a  com- 
promise between  a  guardian  and 
another,  where  no  interest  or  ad- 
vantage is  shewn  to  accrue  to  minor 

(2)  A  sale  by  a  —  under  pressing  valid 
necessity  was  upheld,  where  undue 
advantage  was  not  taken  by  the 
purchaser,  and  no  fiduciary  relation 
existed  between  guardian  and  cre- 
ditors, and  the  price  was  not  inade- 
quate when  the  property  was  sold" 

See  Evidence  (2) 
See  Limitation  (i) 

H. 

Heir.    See  Decree  (i) 

High  Court. 

Where  the  Judge  of  the  Court  below 
has  not  heard  the  witnesses,  the — 
may  form  an  independent  opinion 
upon  the  evidence 

Hindoo  Law. 
(i)  The  rule  of  —  that  joint-family  pro- 
perty must  be  presumed  to  be  such 
until  proved  to  be  the  contrary,  ap- 
plies where  the  property,  after  sale 
to  third  parties,  is  redeemed  by 
private  purchase  by  one  of  the 
tormer  shareholders  •'•• 

(2)  According  to  the  Mitakshara,  a  father 
is  not  incompetent  tosellimmove- 
able property  acquired  by  himself  ..•  V 

(3)  Landed  property  distributed  by  a 
man  who  has  acquired*  it  among 

•  his  sons,  does  not  by  such  gift  be- 

come their  self-acquired  property, 
so  as  to  enable  them  to  dispose  of 
it  without  the  consent,  and  to  the    . 
prejudice  of  his  grandsons  •••  ^ 

(4)  The  sale  of  immoveable  property  by 
a  father,  without  the  concurrence  of 
his  sons,  voidable  under  what  cir- 
cumstances. What  a  son  must  do 
if  he  seeks  to  set  aside  the  pur- 
chase ^ 

(5)  The  Mitakshara  makes  a  distinction 
between  ancestral  and  self-acquired 
property  with  regard  to  a  father's 
right  to  dispose  of  it;  but  such 
right  is  not  affected  by  the  fact  of 
his  being  an  outcaste  ...  . 

(6)  The  son  of  a  lunatic,  living  under  the 
Mitakshara  Law,  is  not  bound  by 
a  compromise  entered  into  between 
the  plaintiff  and  the  Court  of 
Wards  as  representing  the  lunatic, 
from  being  heard  for  tn^  protection 
of  his  own  interests  in  a  suit  of  ap- 
peal in  which  he  has  been  regulaiV 
made  adefendant  or  respondent...  i 
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Hindoo  Law. — (Continued,) 

(7)  Under  the  Mitakshara  there  may  be  a 

partition  without  an  actual  division 
of  the  lands  amongst  the  sharers 
to  be  held  by  them  in  severalty  ...  139 

(8)  It  has  not  been  shewn  to  be  a  prmci- 

ple  of  —  that  the  priest  who  per- 
forms the  sradhf  however  tempo- 
rary his  incumbency,  is  entitled  to 
the  land  endowed  in  consideration 
of  the  continuous  performance  of 
5ra^/i  and  other  rites  ...  305 

See  Ancestral  Property  (4) 
See  Inheritance  (i)  (2) 
See  Joint  Hindoo  Family  (2) 
See  Maintenance  (2) 
See  Onus  Probandi  (9) 
See  Presumption  (i) 
See  Succession  (2)  (3)  (5)  (6)  (7) 
Hindoo  Widow.  See  Inheritance  (i) 

See  Maintenance  (3) 
See  Widow  (i)  (2)  (3)  (4)  (5) 
(6)  (7)  (8). 
Holidays 

Must  be  .considered  as  dies  non^  in 


reckoning  the  time  allowed  for  a 
ofjudgment  ... 


19 


review 

HOONDEES. 

Although  the  English  Law  of  prompt 
notice  does  not  apply  to  native  — , 
yet  reasonable  notice  of  dishonor 
IS  essential  ...  ...  301 

House-Rent.    See  Co-Sharers  (i) 

L 

Immovbablb  Property. 

A  claim  to  —  is  not  barred  by  not 
having  been  made  within  one  year 
of  the  proclamation  issued  under 
Section  7,  Regulation  V.  of  1799, 
which  applies  only  to  moveable 
property  ...  ...  ...•48 

See  Hindoo  Law  (2)  (3)  (4) 

Improvements  on  Land.    See  Full  Bench 
Ridings  by  5  Judges  (5). 

Inconsistent  Claims.    See  Execution  (4). 
Inheritance. 

(1)  According  to  the  Dnya  Bhaga,  a  Hin- 

doo widow  is  the  heiress  of  her 
husband  in  preference  to  his  bro- 
ther ...  ...  ...    61 

(2)  According  to  Hindoo  Law,  the  right 

of  —  is  not  suspended  by  pregnan- 
cy or  until  adoption  ...  221 

(3)  Semite,  •—  According  to  the  Mahomed- 

an  Law,  want  of  chastity  in  a 
daughter  is  no  impediment  to  her —  303 

Instalments. 

An  order  allowing  a  defendant  to  pay 
a  decree  for  Rs.  1,200  by  —  of  Ks. 
100  per  annum  cannot  be  legally 
passed  except  for  some  sufficient 


reason 
Ihterest. 


8 


(I)  A  Court  has  no  power  to  interfere 
with  the  contracts  of  parties  in  re- 
spect of—  ...  254 


Interest. — (Continued.)  ^ 

(2)  A  suit  will  not  lie  for  interest  in  re- 

spect of  money  deposited  under  a 
decree  subsequently  reversed  on 
appeal  ...  285 

(3)  Cannot  legally  be  awarded  .prior  to 

suit  in  cases  governed  by  the  pro- 
visions of  Act  XXXI I.  of  1839  ...  288 
Intervention. 

Where,    after   illegal  ejectment  by       « 
ghatwals,  a  plaintiff  sues  for  pos- 
*  session  of  mahteran  lands  purchas- 

ed in  execution,  the  Government 
cannot,  as  an  intervenor  and  in 
special  appeal,  ask  the  High  Court 
to  determine  whether  the  sale  was 
illegal  or  collusive  as  between 
plaintiif  and  zemindar  ...   169 

Invalid  Jagheers. 

Regulation  I.  of  1804,  and  not  Regu-' 
lation  I.  of  1793,  applies  to  the  case 
of  a  person  claim mg  as  an  heir  to 
an  —  ...  311 

J. 

Jagheers.    See  Zemindars  (i) 

Joinder  op  Causes  of  Action. 

Causes  against  the  same  parties,  cog" 
7ii sable  as  to  their  nature  by  the 
same  Court, may  be  joined,  provi- 
ded that  the  value  of  the  whole 
claim  be  not  beyond  the  compe- 
tency of  the  Court  to  try  ...  297 

See  Jurisdiction  (4) 

Joint  Hfndoo  Family. 
(i)  The  mere  fact  of  certain  property 
standing  in  the  name  of  one  mem- 
ber of  a  joint  family  is  no  index  to. 
the  real  owner;  nor  is  separate 
possession  any  evidence  to  sepa- 
rate acquisitions,  unless  such  sepa- 
rate possessor  can  prove  consent  of  f 
the  other  sharers  to  his  keeping  a 
separate  account  ...    69 

(2)  Members  of  a  —  suing  to  set  aside 

certain  sales  by  their  father  as  in- 
valid under  the  Mitstkshara  La^, 
who  have  had  leave  to  amend  their 
plaint  by  offering  to  re-pay  the 
purchase-money,  out  have  chosen 
to  come  into  Court  on  an  allegation 
which  they  fail  to  establish,  are  not 
entitled  to  a  decree  for  the  return 
of  the  estate  on  payment  of  the 
purchase-money  ...     74 

(3)  Where,  with  small  aid  from  paternal 

property,  separate  properties  are 
acquired  principally  through  the 
exertions  of  particular  mempers  of 
a  — ,  such  members  are  entitled  to, 
a  double  share  upon  separation  ...  219 
See  Succession  (i)  (3) 
Joint  Property. 

In  the  case  of  family  property,  it  is 
necessary  for  the  lender  of  money 
upon  zur*i-peshgee,  or  for  the  pur- 
chaser of  an  estate  actually  sold. 
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[oiNT  PROFERTY.—fConiinuedJ 

to  make  due  enquiry  as  to  the  ne- 
%  cessity  to  borrow  or  seJl  •••   I93 

See  Co'Sharers  (i) 
See  Estoppel  (6) 
•    Se£  Hindoo  Law  (i)  {4)  (5) 
See  Onus  Probandi  (3) 
lULKUR.    See  Rights  (i)  (2) 
fuNGLEBOOREE.    See  Resumption  (2) 

[URISDICTION. 

(i)  Where  an  estate  pays  revenue  to  Gov- 
ernment, the  right  to  partition  can* 
bedetermined  only  by  a  CivilCourt ; 
but  the  partition  itself  can  be  made 
by  a  Collector  alone  ...     15 

(a)  Whether  a  plea  of  limitation  is  raised 
or  not,  a  Court  is  bound  to  see  that 
t    .    .  .       its  jurisdiction  has  not  lapsed  by 
efflux  of  time 

(3)  In   a  case  of  dispute  about  lands, 

the  Magistrate's  opinion  is  not  evi- 
dence on  the  question  of  title ;  his 
duty  being  confined  to  the  point  of 
possession  ...  ..137 

(4)  An  action  for  possession  of  a  julkur, 

the  value  of  which  is  within  the 
cognizance  of  the  Moonsiff,  and» 
an  action  for  mesne-profits,  may 
be  joined  by  a  Sudder  Ameen,  if 
the  value  of  the  whole  suit  is  with- 
in his  cognizance       ...  ...   138 

(5)  In  a  suit  against  a  zemindar  who, 

knowing  that  a  half  share  in  a  ten- 
ure had  been  sold,  chose  to  treat 
the  owner  of  the  remaining  half  as 
though  he  were  still  the  owner  of 
the  whole,  with  a  view  to  injure 
the  new  tenant 

(6)  In  a  suit  by  a  co-sharer  of  a  shikmee 

talook  for  a  partition  of  his  share, 
which  is  not  to  be  binding  on  the 
landlord  ... 
^       (.7)  The  High  Court  cannot  interfere  with 
the  refusal  of  a  Lower  Court  to 

V  '  comply  with  an  application  under 

Section  355,  C.  C.  P.,  to  file  addi- 
tional exhibits  \..  196 
(8)  In  a  Court  where  the  concurrence  of 
two  or  more  Judges  is  necessary 
to  a  judicial  determination,  their 
minds  must  be  brought  together, 
and  their  opinion  expressed.     If 
they  differ  in  opinion  on  points  of 
>  law,  and  do  not  state  those  points, 
'there  is  no  determination  of  the 
:  .               case  which,  if  referred  to   other 
Judges,  may  be  gone  into  by  them 
fully 
(i9).A  Small  Cause  Court  has — as  re- 
gards arrears  of  fixed  maintenance, 
»           but  not  to  determine  the  right  to 

V  .         -recejve  it ... 
(10)  In  a  suit  by  one  ryot  against  another 

to  recover  possession,  where  the 
ouster  of  the  plaintiff  is  shown  not 
to  be  the  .act  of  the  zemindar, 
directly  or  iiulii!ecUy,  mediately 
«  or  immediately 


322 


325 


ib. 


179 


192 


269 


286 


Lakheraj. 
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J  URISDICTION.— (^Co«^««Mtflf.^ 

(u)  A  suit  (valued  at  Rs.  500)  for  speciBc 
performance  of  contract  is  not  cog- 
nizable by  a  Small  Cause  Court  ; 
consequently,  a  special  appeal  will 
lie  in  such  a  case 

(12)  Civil  Courts  cannot  compel  Hindoos 

to  ask  other  Hindoos  to  their  houses 
or  dinners 

(13)  In  a  suit  for  money  below  Rs.  500 

paid  as  revenue  by  one  partner  in 
an  estate  on  account  of  another,  to 
save  the  whole  estate  from  sale  . . . 

See  Fraud  (6) 

See  Interest  (2) 

See  Remand, 

See  Review  (4) 

K. 

Khadims.      See  Onus  Probandi  (6) 

L. 
See  Ejectment  (i)  (3) 
See  Limitation  (8) 
See  Rent  (i) 
See  Resumption  (i) 
Lease.    See  Aet  XL  of  iS^g  (1) 
See  Ejectment  (2) 
See  Manager  (i) 
See  Ryots  (i) 
Letters  Patent  of  28th  December  1865 

CONSTITUTING  THE  HiGH  CoURT. 

Clause  36.    See  Appeal  (9) 
Limitation. 

(i)  How  reckoned  in  a  case  for  possession, 
after  dispossession  in  pursuance  of 
a  solehnamah  inimical  to  plaintiff's 
interests,  which  was  executed  by 
his  guardian  when  he  was  a  minor     18 

(2)  How  applied  if  a  plaintiff  does  not 
sue  within  3  years  after  attaining 
his  majority  in  a  case  where  there 
^  is  a  general — of  12  yeart  ...     20 

C3)  How  reckoned  ^where  a  plaint,  after 

filing,  is  returned  amended         ...     39 

(4)  How  applied  where  the  time  for  insti- 

tuting a  suit  expires  on  a  holiday    ib* 

(5)  How  applied  to  a  suit  by  a  mortgagee 

for  possession,  on  ground  of  fore- 
closure, of  a  rebel's  property  sold 
under  A<51  IX.  of  1859  49 

(6)  How  governing  a  suit  for  damages  for 

breach  of  contract  in  not  giving  a 
valid  title  to  sharer  of  property 
which  defendant  agreed  to  sell  ...     ib. 

(7)  The  pendency  of  a  suit  to  set  aside  a 

revenue-sale  is  not  a  legal  reason, 
within  the  meaning  of  Section  14,        * 
Regulation  1 1 1,  of  1 793,  to  support       • 
a  plea  of -^  ...  ■••    «57 

(8)  How  applied  to  a  suit  for  resumption    * 

of  land  if  defendant  can  show  pos- 
session as  lakheraj  before  ist  De- 
cember 1790  ...  ...     58 

(9)  How  applied  where  the  rights  and  in- 

terests of  three  brothecs  of  a  joint 
Hindoo  family  having  been  sold  in 
execution,  a  suit  is  brought  in  ngl\^ 
of  inheritance  of  the  judgment- 
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LiM  iTATio  N. — (Continued.) 

debtor's  brother's  share  in  the  fa- 
mily property  ...     69 

(10)  Rightly  raised  where  defendant  pleads 

that  plaintiff  had  no  right,  and  had 
never  been  in  possession,  and  plaint- 
iff fails  to  set  aside  such  plea      ...     79 

(11)  How  applied  in  a  suit  for  mesne-pro- 

fits  brought  after  2  years  from  the 
passing  of  Act  XIV. of  1859.  pursu- 
ant to  a  decree  for  recovery  of  pos- 
session within  the  said  2  years    ...   108! 

(12)  How  applied  in  a  suit  to  eject  a  lakhe- 

rajdarby  whom  plaintiff  alleges  that 
he  was  dispossessed  under  ^  false 
title  of  lakherajdar  ...  no 

(13)  What  law  of — is  applicable  to  a  suit 

by  the  heirs  of  a  Mahomedan  wife 
for  her  dower  ...   1 1 1 

(14)  How  governed  and  applied  in  suits 

for  mesne-profits  ...   113, 

(15)  How  applied  in  a  suit  to  enforce  the 

right  to  pre-emption  ...   131 

(16)  How  applied  in  a  suit  by  a  party  hav- 

ing a  lien  on  certain  property  as 
security  for  a  loan  ...   132 

(17)  How  applied  in  a  suit  for  malikana  ...  151 

(18)  How  applied  in  a  suit  to  obtain  re- 

possession of  property  by  setting 
aside  a  prior  decree  ...   165 

(19)  How  applied  in  a  suit  to  enforce  the 

right  to  a  share  in  immoveable  pro- 
perty on  the  ground  that  it  is 
family  property  ...  170 

(20)  How  applied  in  a  suit  against  an  elder 

brother  for  possession  of  the 
younger  brother's  share  of  a  putnee 
talook,  purchased  at  a  Sheriff 's  sale, 
where  it  is  pleaded  that ,  for  1 2  years 
before  date  of  purchase,  neither 
plaigtiff  nor  his  vendor  ever  was  in 
possession  ...    ^b, 

(21)  How  applied  where  a  plaintiff  is  ad- 

mitted as  a  co-plaintiff  under  Sec- 
tion 73,  Act  VlII.  of  1859  •••   172 

(22)  A  question  of  —  cannot  be  raised  by 

a  defendant,  in  a  case  remanded  on 
a  point  affecting  the  merits,  after 
that  point  has  been  tried  and  de- 
termined against  him  ...   178 

(23)  How  applied  where  property  to  which 

a  widow  has  relinquished  her  right 
in  favor  of  her  husband's  then  re- 
versionary heirs,  is  claimed  by 
other  persons  subsequently  as  the 
husband's  heirs  ...   180 

'  (24)  Howappliedwherea  mortgagee,  who 
was  empowered  by  his  mortgage  to 
take  possession  on  default  of  pay- 
ment in  1255,  obtained  a  decree  for 
foreclosure  in  1S60,  and  now  sues 
the  purchasers  from  the  mortgagors 
who  have  been  in  possession  c\'cr 
since  jheir  purchase  in  1253  ...  183 
(25)  How  applied  m  a  suit  to  establish  a 
^        right  to  land,  where  the  defendant 

sets  iQ)  an  a4verse  holding.        ...  218 


4.* 


(27) 
(28) 


ought 


218 


ib. 


269 


296 


305 


308 


Limitation. — (Cpntinued.) 
(26)  How  applied  when  a  plaintiff  seeks  in 
the  Civil  Court  to  establish  a  rjght 
to  settlement  under  Regulation  vl  I . 
of  1822,  and  to  reverse  the  order  of 
the  Revenue-authorities 

A  Court  deciding  a  case  on 
also  to  go  into  the  merits 

How  reckoned  in   a  suit  to  recover 
possession  of  land  under  a  mort- 
•        gage-deed  * ... 

(29)  How  applied  in  a  suit  instituted  be- 

fore Act  VIII.  of  1859  to  recover 
ancestral  property  sold  in  execu- 
tion against  a  judgment-debtor  to 
whom  it  was  wrongly  alleged  to 
belong 

(30)  How  reckoned  against  a  person  who  is 

substituted  or  added  as  a  defendant 
under  Section  73,  Act  VIII.  of  1859  298 

(31)  Clause 3,  Section  i,  Act  XIV. of  1859, 

does  not  apply  to  suits  to  set  aside 
fraudulent  deeds  under  color  of 
which  a  sale  was  made 

(3j)  How  reckoned  where  a  suit  is  dismiss- 
ed for  want  of  jurisdiction,  and  the 
order  of  dismissal  is  affirmed  in  ap- 
peal, and  a  suit  is  afterwards 
brought  in  the  right  Court 

(33)  How  applied  where  a  party,  who  has  a 
lien  on  certain  property  as  security 
for  a  loan,  sues  for  the  money  and 
for  the  realization  of  it 
How  reckoned  in  a  suit  to  recover  cer- 
tain lands  sold  during  plaintiff's 
minority  by  a  forged  deed  of  sale 
fraudulently  executed 

(35)  How  applied  when  the  cause  of  action, 
as  laid  in  the  plaint,  arises  upon  a 
statement  and  settlement  4)f  ac- 
counts 

See  Attachment  (2) 

See  Cause  of  Action  (i)  (4) 

See  Full  Bench  Rulings  by  5  Judges {i) 

See  Immoveable  Property  (1) 

Sec  jurisdiction  (2) 

See  Mesne  Profits  (4) 

See  Reviews  {t) 
Local  Investigation. 
(i)  Where  a  Judge  reverses  a  decree  of  a    • 
Principal  Sudder  Amecn,  and  re- 
mands the  case  for  fresh  —  by  the 
MoonsifF ,  and  subsequently  author- 
izes the  MoonsifT  to  appoint  a  suit- 
able officer,  on  whose  report  the 
Principal  Sudder  Ameen  acts,  the 
plaintiff  cannot,  on  appeal  to  the 
Judge,  object  to  such  report  as  un- 
authorized, invalid,  or  illegal 

(2)  A  party  refusing  to  appear  before  an 

Ameen  at  the  time  of — can  not  after- 
wards object  to  Ameen* s  report  ... 

(3)  I  n  what  cases  alone  a  —  under  Section 

,.,     *  180,  C.  C.  P.,  should  be  ordered  ...  324 

e 
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(34) 


321 
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[ahomedan  Law. 
(i)  l^oes  not  show  that  a  Soonnee  is  inca- 
pacitated from  marrying  a  Shea  ...     88 

(2)  A    party  alleging  a  right  of  pre-emp- 

tipn  in  respect  of  properly  condi- 
tionally sold  is  bound  to  make  his 
claim  immediately  on  the  expiry  of 
the  year  of  grace  mentioned  in  the 
^  notice  of  foreclosure  ...   116 

(3)  A  delay  of  one  day  will  not  afifect  a 

right  of  pre-emption  under  the — * 
Theceremony  of  affirmation  should 
be  carried  out  before  either  the  ven- 
dor or  the  purchaser,  or  be  per- 
formed on  the  premises  ...   173 

See  Inheritance  (3) 

See  Limitation  (13) 
Maintenance. 

(1)  A  suit  by  a  wife  against  her  husband 

for —  is  not  barred  by  Section  316, 
Code  of  Criminal  Procedure       ...     57 

(2)  Under  the  Hindoo  Law  a  wife,  leaving 

her  husband  to  live  with  her  own 
family  without  his  sanction,  has  no 
right  to  —  from  him  ...  116 

(3)  On    what    principle  —  for  a  Hindoo* 

widow  should  be  awarded  ...  286 

See  jurisdiction  (9) 
See  Onus  Probandi  (7) 
See  Widow  (2) 
Mala  Fides.    See  Evidence  (2) 
Malikana. 

Though  not  a  recurring  cause  of  ac- 
tion, will  warrant  a  suit  on  the 
ground  of  non-payment  within  6 
years  ...   151 

Manager. 

(1)  Construction  of  a   proceeding  of  an 

Assistant   Commissioner  appoint- 
ing a  manager  to  a  Rajah's  estate, 
where  authority  was  given  to  the 
^  -^  to  grant  leases :  the  seal  and 

signature  of  the  Rajah  being  neces- 
sary, yet  not  always  ...     43 

(2)  A  —has  no  authority  to  borrow  money 

on  a  bond  which  does  not  recite 
for  what  purpose  it  is  required  ...     ib. 

(3)  An  appointment  as  —  by  the  trustee  of 

a    Mahomedan  religious    endow- 
ment is  not  effectual  beyond  the 
incumbency  of  such  trustee         ...  277 
Marriage.    See  Full  Bench  Rulings  by 

3  Judges  (4) 
Master  and  Servant. 

Semble, — If  a  master  usually  instruct- 
ed his  servant  to  buy  goods  upon 
credit,  he  will  be  bound  by  his  adls, 
even  when  he  has  prohibited  him 
specially  from  buying  on  credit ...  309 
N{esne  Profits. 

*     (i)  For    more    than   6  years   may    be 
given  in  a  suit   brought  by   the 
guardian  of  a  minor  for  posses- 
sion and  —  ...     19 
(2)  Can  only  be  recovered  for  6  years 

prior  to  institution  of  suit  •••    78 


Mesne  Profits. — (Continued,) 

(3)  Liability  of  several   defendants  how 

assessed  in  a  suit  for — derived  by 
them  during  wrongful  possession  ...   113 

(4)  The  plea  that  —  cannot  be  recovered 

for  more  than  6  years,  though  not 
taken  below,  may  be  entertained  at 
any  stage  of  the  c.?se  ...   129 

(5)  Where   Government  and   farmer  are 

jointly  liable  for  —  as  wrong-doers, 
they  should,  in  the  first  instance,  be 
severally  charged  with  the  amount 
each  had  realized  ...  230 

(6)  The  recital   in  a  deed   of   mortgage 

executed  in  1845  cannot  be  taken 
in  1866  to  be  conclusive  as  to  the 
amount  of  —  accrued  due  subse- 
quent to  a  decree  for  possession 
passed  in  1859,  and  confirmed  by 
the  Hii{h  Court  in  1863  ...  297 

See  Alluvial  Land  {2)  (3) 

See  Cause  of  Action  (3) 

See  Estoppel  (4) 

See  Limitation  (11)  (14) 
Minors. 
(i)  In  a  suit  to  set  aside  a  sale  made  dur- 
ing plaintiff's  minority,  with  a  view 
to  pay  debts,  the  purchaser  is  not 
bound  to  prove  that  the  sum  bor- 
rowed was  appropriated  to  the 
maintenance  of  the  minor  ...     34 

(2)  There  is  no  reason  why  a  judgment 
obtained  by  an  infant  should  not  be 
enforcible  in  his  favor  ...   183 

See  Guardians  (i)  (2) 

Sec  Jurisdiction  (9) 

See  Limitation  (i)  (34) 

See  Mesne  Profits  (i) 
Money-Decree.       See  Mortgage  (i) 
MooKTEARN  amahs.  See  Full  Bench  Rulings  by 

3  J^^SS^  (2) 
•  See  Sale  (6) 

Mortgage. 

(i)  In  a  suit  to  recover  mortgaged  pro- 
perty, on  the  allegation  that  the 
usufruct  had  liquidated  principal 
and  interest,  the  production  of 
accounts  is  necessary  ...     84 

(2)  A  mortgagee  in  possession  is  bound  to 

give  an  account  of  all  payments 
made  towards  the  liquidation  of  his 
mortgage :  on  his  failure  to  do  so, 
every  presumption  will  be  made 
against  him  ...   127 

(3)  Total  payment  sufficient  to  cover  all 

due  on  three  mortgages  is  payment  • 

sufficient  to  cover  what  may  be  due  « 

on  each  of  them                            ...  ih, 

(4)  In  what  cases  notice  of  foreclosure 

should  be  given  to  the  purchaser  of 

a  mortgagor's  equity  of  redemption  230 

(5)  A  mortgagee,    who  once  takes    the 

mortgage-money,  as  deposited  by 
the  mortgagor  within  time,  cannot 
afterwards  sue  for  possession  on  the 
ground  that  the  deposit  was  made 
after  the  expiry  of  the  year  of  grace, 
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Mortgage. — (Continued,) 

and  that  he  had  applied  for  the 
money  under  wrong  information 
from  his  agent  ...  249 

(6)  Under  an  English  deed,  a  mortgagee 

is  entitled  to  possession,  immediate- 
ly upon  default  subject  to  his  own 
right  to  foreclose,  and  mortgagor's 
right  to  redeem.  The  decree  in 
the  foreclosure-suit  would  not  be 
binding  on  a  party  who  purchased 
any  of  the  rights  of  the  mortgagor 
before  the  pendency  of  a  suit 
against  him  ...  269 

(7)  A  mortgagor  may  give  his  usufruc- 

tuary mortgagee  the  power  to  sue 
him  personally,  or  to  sell  the  land, 
or  both,  at  any  moment  ...  283 

(8)  Since  the  repeal  of  the  usury  laws,  a 

mortgagor  and  mortgagee  may 
make  what  contract  the>[  please, 
even  to  the  former  depriving  him- 
self of  the  right  to  compel  the  latter 
to  account  for  the  profits  ...     ib, 

(9)  A  mortgagee  cannot  enforce  a  mere 

money-decree  for  the  amount  due 
to  him  against  the  mortgaged  pro- 
perty, to  the  prejudice  oi  ^bond-fide 
purchaser,  but  must  bring  a  sepa- 
rate suit  agai  nst  those  i  n  possession  312 

See  Fraud  (2) 

See  Full  Bench  Ru  lings  by  5  Judges  (4)  (6) 

See  Limitation  (24)  (27) 

See  Onus  Probandi  (4) 

See  Sale  ( i ) 

See  Zur-i'Peshgee  (i)  (2) 

N. 

NoK-suiT.  See  Cause  0/  Action  (i) 
NoTiCB.     See  Hoondees  {\) 

See  Purchaser  (3) 

Sdt  Sale  (13)  • 

O. 

Obstructions.    See  Rights  (3) 
Occupancy, 

(1)  Continuous  possession  for   12  years 

gives  a  right  of —     ...  ...   156 

(2)  Where  a  party,  ejected  from  land 
leased  to  him  by  a  zemindar,  sues 
to  recover  possession,  and  defend- 
ant pleads  that  he  was  the  original 
ryot  to  whcm  the  village  was  let  in 
farm,  the  proper  issue  for  trial  is 
whether  defendant  has  a  right  of  —  1 79 

(3}  A  sub-tenant  of  a  cultivating  ryot 

•  cannot  acquire  a  right  of  —       ...  168 

•  See  Ryots  (i) 
Okus  Probandi. 

(I)  In  the  first  instance,  where  a  defend- 
ant pleads  a  putnee  tenure,  and 
afterwards  when  he  has  proved  the 
creation  of  an  inferior  tenure  en- 
titling him  to  hold  the  estate       ...     25 

^)'Iii  a  suitfpr  damages  on  account  of  a 
charge  which  has  been  held  by  a 
Criminal  Court  to  be  unfounded. . .     29 


69 

ib. 


Onus  Probandi. — (Continued,) 

(3)  In  a  suit  against  a  brother's  widow  for 
contribution  in  respect  of  a  decoe 
for  rents  from  1254  to  1264  under 
a  lease  acquired  in  1255  in  the 
name  of  plaintiff  before  the. family 
separated  in  1258,  it  being  pleaded 
that  the  property  was  self-acquired 
by  one  member  of  a  joint  family. 
An  admission  by  the  widow's  hus-  ^  , 
band  that  the  lease  was  the  joint 

•  property  of  himself,  and  the  plaint- 
iff was  held  to  be  good  evidence 
to  be  rebutted  by  the  widow       ...     35 

(4)  When  plaintiffs,  on  being  served  with 
notice  of  foreclosure  by  the  mort- 
gagees, bring  a  suit  for  a  declara- 
tion that  the  mortgage  was  not 
genuine 

(5)  Where  a  member  of  a  joint  Hindoo 
family  pleads  separate  possession 

(6)  Where  persons,  who  have  long  held  as 
khadims  under  superior  holders, 
claim  to  hold  permanently  without 
liability  to  ejectment  except  for 
misconduct  ...     89 

(;i)  In  a  suit  by  a  late  Rajah's  brother 
for  maintenance  where  it  was  plead- 
ed that  plaintiff's  allowance  must 
be  diminished,  because  he  was  no 
longer  the  ruling  Rajah's  brother     91 

(8)  In  a  suit  to  eject  a  lakherajdar  who  Is 
said  to  have  dispossessed  plaintiff 
under  a  false  title  of  lakherajdar     no 

(9)  In  a  suit  by  a  son,  under  the  Mithila 
Law,  to  set  aside  sales  by  his  father  149 

(10)  Where  defendant  does  not  specifically 
allege  fraud  otherwise  than  when 
generally  denying  plaintiffs  allega- 
tions ...   195 

(ti)  In  a  suit  for  possession  of  alleged 
lakheraj  land  where   lakherajdar 

E roves   possession   as   purchaser, 
ut  zemindar  contests  his  title  ...  294 

(12)  Where  one  defendant  makes  against 
another  an  admission  which  the 
other  repudiates,  and  the  Court 
finds  to  be  collusive  ...  299 

(13)  In  a  suit  to  recover  property  of  which 

f>laintif!  alleges  he  has  been  illegal- 
y  dispossessed  by  defendant  who 
pleads  limitation  ...  327 

See  Ancestral  Property  (l)  (3) 
See  Benamee, 
See  Resumption  (2) 
Oral  Evidence.  See  Evidence  (6)  (12)  (20)  (23) 

P. 

Partition.    See  Hindoo  Law  (7) 

See  Jurisdiction  (i) 
Parties  to  a  Suit. 

A  person  cannot  at  one  time  set  him-  *  , 
self  up  as  a  party  in  a  suit,  contest- 
ing it  on  its  merits,  and  afterwards 
in  special  appeal  say  he  has  nothing 
to  do  with  it,  and  has  been  unne- 
cessarily brought  in  ...     66 
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Partnership. 

When  a  husband  and  wife  are  trad- 

%ing  in — ,  it  is  only  reasonrible  to 

presume  that  an   authority    from 

the  husband  on  matters  connected 

wilb  the  —  is  bindingr  on  the  wife..  254 

Perpetuity  of  Tenure.    See  A3  XXXII.  of 

i860. 
Plaints. 
^  And   written  statements  should  be 

subscribed  and  verified  by  parties 
in  person,  without  regard  to  rank^ 
or  station,  except  for  good  cause 
shewn      ...  ...  ...  213 

See  Pleading  (2) . 
Pleaders. 
(i)  A  Judge  may  refuse  to  hear  a  pleader 
for  misconduct ;  but,  instead  of  dis- 
missing the  case,  he  ought  to  dis- 
pose of  it  on  its  merits  ...     67 

(2)  Section  7 ,  Adl  I .  of  1 846,  does  not  apply 

to  claims  by — against  their  clients  108 

(3)  A  pleader  employ  edjbyseveral  defend- 

ants in  the  same  interest,  is  not 
entitled  to  a  full  fee  from  each,  but 
only  to  a  reasonable  remuneration    ib. 
Pleading.  • 

(1)  The  mere  omission  of  a  defendant  on 

first  starting  his  case,  to  specify  the 
lands  in  dispute  as  an  accretion, 
does  not  affect  his  right  to  them 
when  the  fact  of  their  being  an 
accretion  comes  out  in  the  course 
of  the  case  ...   162 

(2)  The  question  whether  the  land  in  suit 

is  land  of  the  put  nee  lease  or  of 
the  separate  talook  of  defendant 
is  not  affected  by  i\\e  status  or  cha- 
racter of  the  grantor  of  the  putnee 
whether  he  be  a  zemindar  or  shik- 
mee  talookdar  ...   168 

Possession. 

(1)  As  trustee  for  a  brother's  widow,  is 

not  adverse  —  against  her  ...     61 

(2)  A  decree  cannot  be  given  for  con- 

firmation of  —  and  declaration  of 
title  without  a  clear  finding  that 
plaintiff  was  in —      ...  ...     64 

(3)  Long  and  undisturbed  —  confers  title 

by  prescription,  because  it  is  pre- 
sumed to  be  founded  on  title      ...     82 
See  Alluvial  Land  (2)  (3) 
See  Declaratory  Decrees  (i) 
See  Evidence  (10) 
See  Fraud  (i) 
See  Mesne  Profits  (i) 
See  Sale  (2) 
See  Survey 'Map  (i)  (2) 
Power  of  Attorney. 
The    Court    cannot    import    into  a  — 
a  limitation  not  contained  in  the 
%  deed, which  binds  the  principal, and 

those  who  purchase  from  him,  for 
all  a<5^s  done  under  the  power  it 
confers  ...     41 

Power  of  Lower  Courts.  See  Full  Bench 
Rulings  by  4  Judges, 


(2) 


(3) 


Pre-emption. 
(i)  No  right  of  —  can  exist  as  against  a 

CO -parcener 
(2)  As  applicable  to  Christians  in  Bhau- 
gulpore   must   be  proved  on  the 
same  principle  as  has  been  applied 
to  the  Hindoos  in  Behar 
See  Limitation  (15) 
See  Mahomedan  Law  (2)  (3) 
Presumption. 

How  the  —  may  be  rebutted  that  a 
Hindoo  family,  immigrating  into 
Bengal  from  the  North-West,  im- 
ports its  own  customs  and  law 
as  to  succession  and  the  cere- 
monies of  Hindoo  Law 
Procedure.  See  Pleaders  (i) 

See  Reviews  (3) 
Proclamation.    See  Witnesses  (7) 
Purchaser. 
(i)     A  —  from  a  judgment-debtor  can- 
not take  advantage  of  an   order 
obtained  by  the  judgment-creditor 
under  Section  246, C.  C.  P.,  to  which 
he  is  an  entire  stranger 
A  —  in  execution  is  not  bound  by  any 
admission  made  by  his  execution- 
debtor,  or  by  a  decree  against  such 
party 
An   unenquiring — from   a   Hindoo 
wife,  whose  husband  is  living  at  the 
time,  is  in  no  sense  a  bond  fide  — 
without  notice 
See  Sale  (4)  (9) 
See  Zur-i-peshee  (3) 
Putnee. 
(i)  A   putneedar  is  not  liable  to  make 
good  the  d ur-putneedar's  payments 
to  the  zemindar   which  were  in- 
sufficient to  stop  the  sale  of  the 
— .  Such  payments  must  be  made 
•.  in  Court  * 

(2)  A  putneedar  is  not  liable  for  a  tax 

imposed  on  the  zemindar  by  Act 
Vin.  (B.  C.)  of  1862  where  the 
terms  of  his  lease  do  not  make  him 
liable  for  the  maintenance  of  the 
zemindarce  diks 

(3)  On  what  circumstances  plaintiff's  right 

depends  to  recover  consideration- 
money  paid  in  respect  of  a  village 
leased  to  him  in  —  as  mal,  but 
subsequently  found  to  be  lakheraj 
land  belongmgto  another  party... 

(4)  A  putneedar  cannot  question  a  trans- 

fer made  and  recognized  by  a 
zemindar,  before  the  creation  of 

his  — — 

See  Sale  (i)  (13) 

R. 
Registration. 

A  certificate  of  —  is  evidence  that  a 
bond  was  registered,  not  that  it  was 
executed 
See  Act  XL  of  1859  {i)     * 
Regulation  HI.  of  1793. 

Section  14.    See  Limitation  (7)     ^ 
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Rbgulation  v.  of  1799. 

Section  7.  See  Immoveable  Property  (i) 
Regulation  I.  of  1804.  See  Invalid  JagheersKi) 
Regulation  XVIII.  of  1819. 

Section  13.    See  Putnee  (i) 
Regulation  VII.  of  1822.    See  Batwarrah  (i) 

See  Limitatimt  (26) 
Regulation  XI.  of  1825. 

Section  3.    See  Alluvial  Ldnd  (4) 

RBLlNaUISHMENT. 

When  a  ryot  goes  away  from  the 
land  which  he  has  occupied,  and 
neither  cultivates  it,  nor  pays  rent 
for  it,  he  has  wholly  relinquished  it. 
The  —  need  not  be  in  writing    ...     67 

Remand. 

^  Where  a  respondent  in  the  Lower 
Appellate  Court, under  Section  348, 
C.  C.  P.,  takes  in  writing  an  objec- 
tion on  the  ground  of  jurisdictions 
which  is  not  noticed,  he  is  entitled 
in  special  appeal  to  a — to  that  Court 
for  an  ad  j  udication  on  that  point . . .  289 
See  Full  Bench  Rulings  by  j  fudges 

(3) 
See  Witnesses  (2) 

Rent. 

A  mere  decree  for —  no  estoppel  to  a 
suit  for  a  declaration  ot  title  to 
hold  rent-free  ...    37 

Rutt-Freb  Tenures.    See  Zemindars 1 1 ) 
Res  Judicata. 

A  point  raised  in  issue  and  tried  in  a 
previous  suit  between   the  same 
parties  is  a  —  not  to  be  re-opened  157 
See  Cause  of  Action  (2) 
Respondent.     Sie  Summons  (i) 
Resumption^ 
(i)  A  lakherajdar  after  a  decree  for  —  is 
entitled  to  remain  in  possession 
without    paying    rent,    until    the 
zemindar  assesses  rent  upon  him      g% 
(2)  The  mere  admission  by  defendant  that 
the  lands  are  within  plaintiff's  ze- 
mindaree  is  not  sufficient  to  start 
a  suit  by  zemindar  to  cancel  and 
resume    an    alleged     hereditary 
jungle-booree  tenure  ...  130 

See  Bhoomears. 
See  Limitation  (8) 
Reversioner. 

The  rights  of  a  —  entitled  to  succeed 
on  the  death  of  a  childless  Hindoo 
widow  cannot  be  sold  in  execution 
of  a  decree  ...    34 

See  Widow  (3)  (4) 
Reviews. 

'(1)  When  a  review  of  judgment  leads  to 
a  different  conclusion,  reasons 
should  be  stated  ...     18 

(2)  An  application  for  review  was  de- 
clared within  time  and  admissible 
on  a  two  Rs.  stamp,  by  exclusion  of 
the  Dusserah  vacation  as  dies  non  19 
Q)  Procedure  in  admitting  an  application 
for  review  of  a  predecessor's  judg- 

•   Vol.  VI. 


Reviews. — (Continued,) 

ment,  after  90  days  from  date  of 
decree  ^..     98 

(4)  A'  Lower  Appellate    Court  has   no 

power  to  interfere  with  the  discre- 
tion vested  in  a  Lower  Court  by 
Section  377,  C.  C.  P.,  as  to  the 
admission  of  a  review  after  90  days    99 

(5)  A  review  of  judgment  may  be  pro- 

ceeded with  after  an  appeal  has 
been  filed  against  the  decree      "...  no 

(6)*  An  application  for  a  review  of  a  Lower 
Court's  judgment  is  not  admissible 
after  the  limited  period,  merely  in 
consequence  of  a  decision  of  the 
High  Court  or  of  the  Privy  Council 
modifying  the  law  or  practice  which 
prevailed  at  the  time  when  that 
judgment  was  passed  ...   167 

(7)  An  application  for  review  of  judgment 
need  not  be  founded  solely  on  the 
grouncf  of  fresh  evidence,  but  may 
be  for  "  any  other  good  and  suflS- 


cient  reason 


...  248 


(8)  The  law  makes  no  distinction  between 
the  power  of  a  Judge  in  respect  to 
•  an  application  to  review  his  own 
judgment,  and  that  of  his  succes- 
sor in  respect  to  such  an  applica- 
tion if  not  barred  by  the  circum- 
stances stated  in  Section  379,  A<51 
VIII.  of  1859  ...  316 

See  Appeal  (12) 
Rights. 

(i)  A  person's  right  of  fishery  is  not 
affected  by  a  change  in  the  source 
whence  the  water  comes  or  the 
course  which  it  takes  ...     17 

(2)  Where  co- proprietors  have  a  right  to 

fish,  one  of  them  cannot  be  sued 

for   trespass   for    fishing    merely 

because  the  julkur,  by  a  change  in 

the  course  of  a  river,  runs  over  the  * 

land  allotted  to  plaintiff  under  a 

butwara,  nor  can  plaintiff  in  such 

a  suit  obtain  a  share  of  the  fish  on 

the  ground  that  he  had  a  share  in 

the  julkur  ...    41 

(3)  What  IS  the  proper  mode  of  removing 

an  obstruction,  caused  by  the  build- 
ing of  a  wall,  to  the  egress  of 
smoke  and  ingress  of  air  through 
apertures  in  another's  house      ...     86 

(4)  Riparian  proprietorship  of  a  natural 

water-course  gives  no  rights  what- 
ever over  one  artificially  construct- 
ed ^    ...    99 

(5)  Where  a  right  of  user  of  a  drain  or 

passage  is  incidental  to  a  house,  it  is 
not  aned^ed  by  the  owner  of  the 
house  letting  the  house  to  a  tenant  3 1^ 
See  Occupancy  (1)  (2)  (3)  * 

See  Reversioner, 
Right  op  Suit.    See  Full  Bench  Rulings  by  3 

Judges  (2) 
See  Ghatwalee  Lands  (6) 
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Right  of  Way. 

Whether  in  India  or  England,  time 
%  and  user  create  a  right  of  ease- 
ment over  the  property  of  others, 
and  a  —  is  not  affected  by  the 
fadt  of  there  being  another  path- 
way to  the  main  road 


222 


Ryots 


Do  not  lose  their  rights  of  occupancy, 
or  their  right  to  hold  at  fixea  rates, 
because  tney  cannot  produce  a 
written  lease  . .? 

See  Relinquishment  (l) 

S. 


195 


Sale. 
(i)  In  a  suit  to  set  aside  a  —  by  a  widow, 
of  part  of  a  putnee  and  a  subse- 
quent and  alleged  collusive  sale  for 
arrears  under  Regulation  VIII.  of 
1819,  it  was  held  tnat,  if  defendant 
was  in  possession  under  a  title  from 
the  widow,  his  subsequent  purchase 
did  not  give  him  a  new  title  against 
those  claiming  through  the  widow       8 

(2)  When  a  party's  property  is  sold,  in  ex- 

ecution against  some  one  else,  he  is 
not  bound  to  reverse  the  sale  before 
he  can  recover  possession,  nor  will 
his  asking  to  reverse  the  sale  pre- 
cludehimfromrecoveringpossession    47 

(3)  A  tenure  purchased  in  execution  of  a 

decree  for  current  rent  cannot 
be  re-sold  for  the  arrears  of 
former  years,  which  must  be  reco- 
vered from  the  former  proprietor. . .   112 

(4)  Where  a  —  of  i mmoveable  property  in 

execution  is  set  aside,  thepurchaser 's 
right  to  recover  his  purchase-money 
under  Section  285,  C.  C.  P.,  is  abso- 
lute, provided  he  was  not  guilty  of 
fraudor  misrepresentation,  and  did 
not  guarantee  the  validity  of  the  sale  147 

(5)  A  shikmeedar  is  not  entitled  to  re- 

cover money  voluntarily  paid  by 
him  to  preserve  an  estate  from  sale  173 

(6)  A  sale  underamooktearnamah  .author- 

izing B  to  sign  A^s  name,  is  valid  as 
regards  the  right  of  the  purchaser 
to  recover  the  purchase-money,  al- 
though the  mooktearnamah  was  not 
verified  until  after  ^'s  death       ...  174 

(7)  A  sharer  of  a  joint  talook,  whose  share 

consists  of  a  specific  portion  of  land, 
can  obtain  protection  from  a  sale 
for  arrears  of  revenue  only  under 
Section  11,  A<51  XI.  of  1859       ...  217 

<8)  Property  not  attached  and  advertised 

cannot  be  9xAd  in  execution  of  a 

decree.    The  rights  and  interests 

existing  in  the  debtor  at  the  time 

4  of  attachment  and  advertisement 

alone  pass  by  the  sale  . . .  223 

(9)  Nothing  subsequently  done  or  suf- 
fered by  a  vendor  can  affect  the 
rights  Acquired  by  the  purchaser 
at  the  time  of  sale  ...  230 


Sale. — (Continued.) 
( 10)  The  mere  non-payment  of  a  debt  does 
not  prove  collusion  between  debtor 
and  vendor  to  defraud  the  creditor  235 
(i  i)  Where  a  sale  is  fraudulently  converted 
.      into  a  mortgage,  but  subsequently 
^     as  between  the  parties  to  the  fraud 
restored  to  its  original  state,  the 
transaction  stands  good  as  a  sale . . .  293 

(12)  Where  a  purchaser  is  a  near  relative 

of  the  debtor,  the  deed  of  —  must 
be  proved  to  be  a  bond  fide  trans- 
action ...  310 

(13)  Pleas  set  up  in  former  suits  for  rent 

brought  against  a  vendor,  by  per- 
sons who  have  omitted  to  insert 
their  names  in  the  putnee  pottah, 
do  not  constitute  notice  of  title  to 
an  innocent  purchaser  for  valuable 
consideration  ...  318 

(14)  A  decree  reversing  a  putnee  sale  on 

the  ground  of  non-service  of  notice 
should  allude  to  the  return  of  the 
purchase-money  and  decide  whe- 
ther purchaser  is  entitled  to  fur- 
ther damages  and  costs  ...  321 

See  Code  of  Civil  Procedure  (2) 

See  Deed  of  Gift. 

See  Fraud  {I)  (2) 

See  Hindoo  Law  (4) 

See  Guardian  (2) 

See  yoint  Hindoo  Family  (2) 

See  Onus  Probandi  (9) 

See  Widow  (i)  (6)  (7) 

Sale  Law.    See  Act  XL  of  tS^g  (i ) 

Seisin.    See  Gift  (2) 

Servant.    See  Master  and  Servant, 

Service-Tenure.    > 

Where  it  is  the  custom  for  a  service- 
tenure  to  revert  to  the  grantor  on 

^  the  death  of  the  granfee  without 

heirs,  the  grantor  has  a  right  to  the 
land  on  such  death  occurring     ...     87 

Shikmbbdars.    See  Sale  (5) 

Special  Appeal. 

(1)  Points  not  raised  before  Lower  Ap- 

pellate Court,  or  in  the  written 
grounds  of — ,  are  not  to  be  argued  157 

(2)  Power  of   High   Court,    before    re- 

manding a  case,  to  see  whether 
there  is  any  evidence  on  the  record 
which  would  warrant  a  finding  of 
fa6l  contrary  to  that  found  by  the 
Lower  Court  ...  262 

See  Appeal  (i)  (5)  (9)  (10) 

See  Full  Bench  Rulings  by  j  Judges  {g) 

See  Intervention, 

See  Stamps  (2) 

See  Witnesses  (8) 

Sradh. 

The  payment  of  a  debt  incurred  on 
account  of  the  —  of  a  father  is  in- 
cumbetit  upon  a  son,  whether ofage 
or  a  minor,  or  a  posthumous  child     34 

See  Hindoo  Law  (8) 
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Stamps. 

(1)  The  mere  omission  to  stamp  a  copy  of 

a  document  does  not  justify  the 
dismissal  of  a  suit  of  which  the  ori- 
ginal is  the  basts  ...     49 

(2)  In  a  special    appeal   made    on  the 

ground  that  respondent  had  ap- 
pealed in  the  l.ower  Appellate 
Court  upon  an  insufficient  stamp, 
it  was  held  that  such  an  objection 
should  have  been  taken  by  that 
Court,  and  the  special  appeal  was 
dismissed  on  condition  ot  payment 
of  the  deficient  stamp-duty  ...  116 
Succession. 

(1)  A  nephew  of  the  whole  blood  takes 

precedence  of  a  nephew  of  the 
half-blood,  in  a  joint  undivided 
Hindoo  family,  as  heir  to  their  de- 
ceased uncle  ...     93 

(2)  Any  Hindoo,  whether  governed  by 

the  Bengal  rule  of  — or  not,  pos- 
sesses a  power  to  bequeath  an  estate 
by  will,  co-extensive  with  his  power 
oy^er  the  estate  in  his  lifetime      ...   10 1 

(3)  Before  female  heirs  can  be  excluded 

from  succession  to  a  husband  or 
father  under  the  Mitakshara   on 
the  ground  that  the  estate '  was  - 
joint,  it  must  be  shown  to  have 
been  so  at  the  time  of  his  death  ...     ib, 

(4)  Whether  an  uncle's  share  is  taken  by 

mere  survivorship,  or  by  inherit- 
ance if  a  nephew  takes  it  on  the 
^ound  of  their  having  been  joint 
m  estate,  he  "succeeds  to"  and 
'*  becomes  entitled  to  the  effects  oV* 
the  deceased  within  the  meaning 
of  Act  XXVII.  of  i860  ...  139 

(5)  According  to  the  Hindoo  Law  current 

in  Bengal,  in  default  of  son,  grand- 
son, great-grandson,  or  widow,  the 
un  married  daughter  succeeds  in  pre- 
ference to  the  married  daughters, 
and  should  she  subsequently  marry 
and  die  leaving  male  issue,  her  son 
will  succeed  to  the  exclusion  of  the 
married  sisters  and  their  male  issue  147 

(6)  Under  the  Mitakshara,  in  default  of 

all  heirs,  a  brother's  grandson  can 
succeed    ...  ^.  ...  158 

{7)  According  to  the  Mitakshara,  a  mai- 
den daughter  does  not  succeed  to 
her  father  in  preference  to  her  pa- 
.   temal  uncle  ...   197 

•Suit. 

'  A  person,  suing  to  establish  title  to 

immoveable  property,  need  not  also 
sue  to  set  aside  a  decree  under 
Section  15,  A6i  XI V.  of  1859,  "or 
should  his  suit  be  set  aside,  because 
the  boundaries  in  his  plaint  differ 
from  those  in  the  decree  ...  268 

SuMMoirs. 
(I)  Every— not  actually  served  must  be 
•      stuck  up  on  the  house  in  which  de- 
fendant or  respondent  is  dwelling ; 
and,  if  hccannot  be  found,  it  should 


Summons. — (Continued.) 

be  returned  to  the  Court  for  an 
order  as  to  the  mode  of  service...     13 

(2)  A  —  on  a  witness  should  not  be  affixed 
on  his  residence  ;  the  proper  course 
is  prescribed  in  Section  i56,C.C.P.   126 

Survey-Award. 

To  constitute  a — ,  there  must  be  a  de- 
cision on  a  contention,  after  a  pro- 
per investigation  into  the  points  at 
issue  ...  317 

SuifV'EY-MAP. 

(1)  A  person  in  possession  may  sue  to 

set  aside  a —  ...  ...  267 

(2)  A  —  is    not    conclusive    evidence    of 

possession   ...  ...  ...    ib» 

T. 
Tenancies.    See  Zemindars  (2) 
Transfer  of  Suit.    See  Arbitration  (4) 
Transferable  Tenures. 

A  custom  as  to  the  transferableness 
of  khoodkhast  jotes  need  not  be 
absolutely  invariable  ...   190 

Trespass,  ^ee  Rights  (2) 
Trustee. 

An  appointment  as  manager  by  the  — 
•        of  a  Mahomedan  religious  endow- 
ment is  not  effectual  beyond  the 
incumbency  of  the  nominator     ...  277 

V. 

Variation  of  Claim.    See  Admission  (2) 
Verbal  Evidence.    See  Evidence  (20) 

W. 

Watbr-Course.    See  Rights  (4) 
Widow. 

(1)  A  purchaser  from  a  Hindoo*-*  ,  who  is 

slill  living,  is  entitled  to  possession, 
whether  there  was  necessity  for  the 
sale  or  not  ...     36 

(2)  A  Hindoo  —  who  leaves  her  husband's 

family  for  no  improper  purpose, 
does  not  thereby  lorfeit  her  right 
to  maintenance  ...     37 

(3)  Effect  of  a  reversioner's  attestation,  as 

a  witness,  to  a  conveyance  by  a 
Hindoo—  ...     52 

(4)  A  decree  against  a  Hindoo  ~-  for  a 

loan  to  pay  Government  revenue 
is  binding  on  the  reversioner      ...     ib^ 

(5)  A  reversioner  cannot  sue  to  dispossess 

a  Hindoo  -—  ,  or  a  purchaser 
holding  under  her,  though  he  may 
sue  for  a  declaration  that  a  sale  by 
the  —  is  invalid  as  made  without 
legal  necessity  ...  222 

(6)  The  sale  of  the  nghts  and  interests  of 

a  Hindoo  —  in  the  property  left 
by  her  husband  conveys  an  inter- 
est in  the  estate  only  during  the    ^ 
widow's  lifetime       ...  ...  303^ 

(7)  Where  a  party  sues  to  set  aside  a  sale 

by  a  Hindoo — as  fraudulent,  he 
cannot  raise  the  question  of  neces- 
sity ...  ...  ...  305 

(8)  The  mere  fact  of  a  sale  istahar  having 

been  issued  about  the  time  of  an 
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*  Widow. — (Continued,) 

alienation  by  a  Hindoo  —  is   not 
^  evidence  of  necessity  . . .  323 

,        See  Ancestral  Property  (2) 

Witnesses. 
(i)  Every  Court  is  bound  to  render  all 
reasonable  assistance  to  a  party  to 
enforce  attendance  of  —  ...     14 

(2)  Where  a  Judge,  without  reference  to 
m  interests  or  facts,  refuses  to  coerce 
^                  plaintiffs'  —  to    attend,     on     the^ 

ground  of  its  inability  criminally  to 
punish  for  non-attendance,  High 
Court  may  remand  the  case  with 
directions  that  plaintiff  be  allowed 
to  produce  his  evidence  ...     ih, 

(3)  Where  a  day  has  been  fixed  for  hear- 

ing — ,  a  Court  is  not  competent  to 
decide  the  case  before  that  day  in     . 
the    absence  of  the  —  ,  'on   the 

f  round  that  no  amount  of — would 
e  believed  ...     60 

(4)  It  is  not  incumbent  on  a  Court  to  give 

such  detailed  legal  reason,  as  to 
satisfy  the  applicant,  for  its  refusal 
to  comply  with  an  application  to 
enforce  the  attendance  of  a  party  • 
to  a  suit  as  a  witness  ...     65 

(5)  Where  a  summons  is  returned  on  the 

day  of  hearing,  with  an  endorse- 
ment that  the  witness  cannot  be 
found,  the  party  who  had  applied 
for  the  issue  of  the  summons  cannot 
be  expected  to  show  that  the  wit- 
ness was  material  or  had  absconded  1 26 

(6)  It  is  not  the  business  of  a  Court  to 

determine  what— shall  be  examin- 
ed :  the 'selection  must  be  made  by 
the  parties  themselves  who -must 
call  upon  the  Court  to  examine  as 
they  may  offer  ...  ...  231 

(7)  A  Court  is  not  bound  to  issue  a  pro- 
^  clamation  against  absent  -— ,  wnere 

it  is  not  satisfied  that  they  are  ma- 
terial, or  that  they  had  really  ab- 
sconded ...  235 

(8)  As  a  general  rule,  all  the  —  brought 

forward  by  a  party  should  be  exa- 


WiTNESSES. — (Continued,) 

mined  ;  but  when  an  objection  is 
made  in  special  appeal  that  the 
Judge  below  has  omitted  to  exa- 
mine certain — ,  it  ought  to  be 
shewn  that  their  evidence  would 
have  been  material  ...  324 

See  Evidence  (21) 
See  Summons  (2) 

Written  Statements. 

Plaints  and  —  should  be  subscribed 
and  verified  by  the  parties  in  person, 
without  regard  to  rank  or  station, 
except  for  good  cause  shown      ...  213 

Z. 

Zemindary  Daks.    See  Putnee  (2) 
Zemindars. 

(1)  A  zemindar  had  no  power  before  the 

Permanent  Settlement  to  grant  a 
tenure  rent-free,  or  at  a  less  rent 
than  the  share  of  the  produce  pay- 
able to  Government  for  revenue, 
nor  had  he  power  to  grant  jagheers  121 

(2)  A  zemindar  is  competent  to  grant  a 

tenancy  to  one  person  over  the  head 

of  another,  without  interfering  with 

%        the  legal  rights  of  that  other      ...   123 

Zur-i-Pesh6EE. 

(i)  A  mortgagor  who  has  granted  a  — 

lease,  can  sue  to  recover  possession 

of  his  lands  before  the  expiry  of  the 

term   fixed  by  his  lease,  on  the 

f  round  that  the  mortgage-debt  has 
een  satisfied  by  the  mortgagee's 
receipts  while  in  possession        ...      6 

(2)  I  n  the  case  of  a  mortgage  by  a  —  lease, 

the  mortgagor  is  entitled  to  an 
account  from  the  mortgagee,  not- 
withstanding an  express  stipulation 
^  in  the  lease  that  the  latter  shall 

not  be  liable  to  account  . . .     ih, 

(3)  A    zur-i-peshgeedar    is    entitled    as 

against  purchasers  from  th«  grant- 
or of  his  —  lease  to  hold  possession 
of  any  village  covered  by  his  lease, 
until  his  lien  on  it  is  satisfied      ...  122 


i 


i  I 


TABLE    OF    OA^SES 

(CIVIL   RULINGS). 


A. 

Abdool  Gunnee  V5.  NvamuttooIIah  ...    50 

Abdool  Kureem  vs,  Nfeah  Jaun  ...  288 

Abdoollah  vs.  Oomed  Ali  ...  321 

Abdoor  Ruhman  vs,  Ktsto  Lai  Ghose      ...  225 

Aboo  Mahomed  vs.  Kishen  Mohun  Surma  290 

Achumbeet  Lai  vs.  Radha  Kishen  ...  161 

Achumbeet  Roy  vs.  Salabut  Roy  ...   160 

Ahmed  Hossein  Jan  vs,  Shurbanund  Tewari  301 

AhoUya  Bhai  Debia  vs.  Luckheemoni  Debia    37 
....  .,        .    .  ^  ^g^ 

316 
116 

108 

3'4 

18 
195 


Aloksbondiy  Goopto  vs.  Horo  Lai  Roy 
Aman  Ali  Chowdry  vs.  Kasim  Ali 
Ameer  Ali  vs.  Bhobosoonduree  Debia 
Ameeroonissa  vs.  Chapman 
Amjuddee  Be^m  vs.  Ahmed  Hossein     ... 
Anund  Moye   Dossee  vs.  Kalee  Koomar 

Rokheet 
Arhunt  Doss  vs.  Muthoora  Lai 
Ashruffunissa  Begum  vs.  Khanum  Jaun  ...  285 
Asudoodeen  Hyder  vs.  Abdool  Kureem  ...  no 

B. 

Balum  Bhutt  vs.  Bhoobun  Lai  ...     78 

Bamun  Doss  Mookerjee  vs,  Brojokishore 

Mitter  ...  130 

Bccra  Boodho  vs.  Koylash  Chunder  Nundee  99 
Beharee  Lai  vs.  Modhoo  Pershad  ...     69 

Beharee  Sahoo  vs.  Ajnas  Koonwar  ...  ,86 

Bhoobun  Moyee  Dossee zis.  Kishoree  Dossee  235 
Bhoop  Naram  ^ing  vs.  Keramut  AH  ...  op 
Bhoopal  Chunder   Biswas  vs.   Mahomed     • 

Moollah 
Bhoorun  Koer  vs.  Sahebzadee 
Bhugwan  Chunder  Bose  vs.  Bindu  Bashini 

Dossee 
Btndoo  Bashinee  Dabee  vs.  Pearee  Mohun 

Bose 
Binode  pam  Seinos.  Deputy  Commissioner, 

Sonthal  Pergunnahs 
Bisram  Sing  vs.  Indurjeet  Koonwar 
Bissonath  Sing  vs.  Brojonath  Doss 
Bodh  Mul  V*.  Gouree  Sunkur 
B<qg[ooa  Jha  vs.  Lai  Doss  ...     ^_ 

Bnndabun  Chunder  Shaha  vs.  Janee  Bebee  312 
Brindabun  Doss  vs.  Juggodessuree  Chow- 
.    drain  ...  165 

wojender  Roy  Chowdry  vs.  J  uggur nath  Roy  1 47 
Brojo  Bhookun  Lol  Awustee  v5.  Mean  Jahan 

Koonwar 
Buzl  Ruheem  vs.  Sreenath  Bose 
Bydonath  Ojha  vs.  Gopal  Mul 

C. 

Chand  Mean  vs.  Khandkar  Ashrutoollah  . . . 
Choonee  Lai  Misser  vs.  Patroo  Deo 
Chotifti  Bibee  vs.  Ameer  Chund 
Putnder  Coomar  Roy  vs.  Kureembux  Chow- 


286 
149 

285 
312 

120 
2 

330 
16 
36 


"5 
178 

170 


89 

19 

105 


137 


ChuWer  Coomar  Royv5.  Pearee  Lai  Baner- 

jee  ...  190 

Chunder  Kant  Roy  vs.  Gopeenee  Debea  ...  17 
Chunder  Kant  Surmah  vs.  Bungshee  Deb 

Surmah  ...     61 

Chunder  Kulla  Dossee  vs»  Jotendro  Mohun 

Tagore  ...  104 

Chunder  Madhub  Chuckerbutty  vs.  Bisses- 

suree  Debea  ...  184 

Chuttur  Sing  vs.  Gobind  Doss  ...   122 

Collector  of  Bograh  vs.  Shama  Shunkar  Mo- 

joomdar  ...  230 

D. 

Data  Hurukwan  Sing  vs.  OodoyChandPyne  247 
Dhursun   Lai  Pandey  vs,  Indur  Chunder 

^aboo  ...     81 

Dookhoo  Pasee  vs.  Mahomed  Hossein  ...  98 
Doorga  Churn  Mullick  vs.  Bhoormon  Man« 

jee  ...  195 

Dukheena  Mohun  Roy  Chowdry  vs.  Kashee- 

nath  Chatter] ee  ...     37 

Dwarkanath    Doss    Biswas  vs.    Muddun 

Mohun  Chuckerbutty  ...  292 

E. 

Erskine  vs.  Manick  Sing  ...     10 

F. 
Fuzul  Mahomed  Mundul  vs.  Raj  Coomaree 

Debia  ...  113 

G. 

Gholam  Hossein  Chowdry  vs.  Setabah  Be- 
gum ...     88 
Girwar  Narain  Sing  vs.  Roghoonath  Sahee  163 
Gobind  Chunder  Shaha  vs.  Abdool  Gunnce    41 
Gobind  Chunder  Shaha  vs.  Kishen  Chunder 

Shaha  ...   no 

Gobind  Mohapattur  vs.  Madhub  Persad 

Pundit  ...  211 

Gobindnath    Sandyal    vs.   Ram    Coomar 

Ghose  ...     21 

Gobind  Pandey  vs.  Heemut  Bahadoor    ...     42 

Goburdhun  vs.  Tofail  ...  190 

^Golab  Sing  vs.  Ram  Buddun  Sing  ...  127 

Gooroo  Churn  Sircar  vs.  Koylash  Chunder 

Sircar  ...     93 

Gooroo  Persad  Roy  vs.  Bykunt  Chunder 

Roy  ...    82 

Gooroo  Persad  Roy  vs.  Dabee  Persad  Te- 

waree  ...     58 

Gopal  Chunder  Manna  vs.  Gour  Monee        * 
Dossee  ...    52 

Gopal  Doss  vs.  Greedharee  Doss  ...     13 

Gopalnath  Tewaree  vs.  Bhooya  Oranoo  ...  137 
Gopeenath  vs.  Jeetun  Kooer  ...    57 

Gopeenath  Paul  vs,  George  ...      7 

Gossain  Sheo  Suhaye  Geer  vs,  Mohadeo  Su- 
haye  ••  294 


I  4 


X3Q 


TABLE  OF  CASES  (CIVIL  RULlNGSj. 


Gour  Chunder  Goopto  vs,  Tara  Monee  ...  217 
Government  V5.  Khetoo  Dutt  ...  169 

Gray^.  Anund  Mohun  Moitre  ...   108 

Greedharee  Lall  Roy  vs.  Soonder  Bibee  ...  187 
Gudadhur  Banerjee  vs.  Government  ...  326 
Gudadhur  Koondoo  vs.  Ram  Koomar  Bose  155 
Gujadhur  Mowar  vs,  Zihda  Mowar  ...     69 

Gunganarain  Bhutta  V5.  Collector  of  Midna- 

pore  ...     47 

Gunganarain  Ghose  vs,  Haradhun Ghose...   157 

H. 

Haradhun  Dey  vs.  Ram  Doss  Day  ...     15 

Haradhun  Nag^vs.  Issur  Chunder  Bose  ...  22a 
Heer^  Chand  Banerjee  vs,  Banee  Madhub 

Chatterjec  ...     29 

Heeranund  Sahoo  vs,  Ozeerun  ...   151 

Holee  Ram  Doss  vs,  Mihee  Ram  Gogooee  39 
Holodhur  Sungiree  vs.  Gunesh  Sonthal  ...  60 
Hureebuns  Burhal  vs.  Joy  Kishen  Mookerjee  92 
Hureehur  Mookerjeei^s.Teen  couree  Dossee  1 70 
H'urish    Chunder    Roy    vs,   Brojosoonder 

Mozoomdar  ...   164 

Huro     Chunder    Gooho    vs,    Guddadhur 

Koondoo  1 83 

Huro  Chunder  Turkochoramonee  vs,  Issur 

Chunder  Roy  ...^296 

Huronath  Roy  vs.  Jogender  Chunder  Roy...  218 
Huro  Pershad  Royvs,  Ram  Churn  Sing  ...  314 
Huro  Pershad  Roy  vs.  Ram  Lochun  ...  148 
Husruloollah  vs,  Aboo  Mahomed  Abdool 

Kader  ...     39 

I. 


Islam  Khan  t;5.  Saboo  Khanum 

Issur  Chunder  Chowdry  vs.  Ameenoodden 

Ahmed 
Issur  Chunder  Roy  vs,  Nobodeep  Chunder 

Dutt 

J. 

Jadubendur  Roy  vs,  Kumurooddeen 
ankee  BuUub  Sein  vs.  Mohima  Runjun  Roy 
Chowdry 
Jhisoman  Koonwur  vs.  Roopnarain  Sing  ... 
Josoda  Koonwur  vs.  Gowrie  Byjnath  Sahee 
Sing 


248 

174 
132 


310 

76 
165 

Jowahir  Lai  vs.  Tekeit  Pookorum  Sing  ...  252 
joychunder  Sirdar  vs.  Ramchurn  . . .  325 

Joykissen  Mookerjee  vs,   Hureehur  Moo- 
kerjee 289 
Joy^nungul  Sing  vs.  Saeedun                     . . .  240 
Jughun  vs.  Muksood  Ali                           ...    97 
Jugodumba  Chowdrain  vs.  Ram  Chunder 

Deo  Bukshee  ...  3^7 

Jiigojewan  Lai  vs,  Rughoonath  Kopat  ...  197 
Jugurnath  Chattcrjee  vs.  Gordon,  Stuart, 

and  Co.  ••«     3^ 

Juggurnath   Sahee   Deo  vs.   Heera  Ram 

Chuckerbutty  -43 

.       ..  K. 

Kalee  Churn  Dutt  vs.  Modoosudun  Ghose  86 
JK^Ie^  Coomar  Nag  vs,  Kashee  Chunder  Nag  1 80 
Kalee  Kishore  Chatterjec t>s.  Luckhee  Debia  172 
Kalee  Mohun  Deb  Roy  w.  Dhununjoy  Shaha  5 1 
Kanhya  Lai  vs.  Mahadeo  Sing  ...  293 

Kenaram  Kuletah^f.  Kana  Kuleetah  ...  292 
KeenOO  Sing  Roy  vs.  Eshan  Chunder  Roy . .  .213 
KeUlGain  vs,  Nadar  Mistree  ...  168 

Khelut  Chunder  Ghose  w.Tarmchum  Koon- 
doo '  •<•  269 


Khemunkuree  Chowdranee  vs,  Beerchun- 

der  Joobraj  ...     56 

Khoda  Bux  vs,  Kureem  Bux  ...   138 

Khondkar  Newazash  Hossein  vs.  Wooza- 
loonissa  ...  249 

Kishen  Bullub  Mahtab  vs,  Roghoonundun 

Thakoor  ,         ••  3^5 

Kishen    Coomar  Sein   vs.   Ram    Coomar 

Shome  ...     87 

Kishen  Dhun  Surmah  vs.  Ram  Dhun  Chat- 

terjee  •335 

Kisto  Moyee  vs.  Prosui\no  Narain  Chowdry  303 
Koolodeep  Narain  Sing  vs.  Mahadeo  Sing  199 
Koraj  Koonwar  vs.  Komul  Koonwar  ...  34 
Kotoo  and  Wah  Ngwai  vs.  Ko  Pay  Yah...  254 
Koylash  Chunder  Mbokerjee  vs,  Shoroop 

Chunder  Putwaree  ...     98 

Kripanath  Tullapattur  vs.  Bhashaye  Mollah  105 
Kristo  Gopal  5haha  vs.  Kasheenauth  Shaha  60 
Kristo    Prea   Dossee   vs,   Puddo    Lochun 

Mytee  ...  288 

Kullyanessurce   Debia    vs.    Dwarkanaulh 

Surma  Chuckerbutty  ...   115 

Kulyan  Churn  Mookerjee  vs.  Bipro  Churn 

Purail  ...  321 

Kumalooddeen  Jha  vs.  Sreckishen  Thakoor  94 
Kumola  Pershad  Narain  Sing  vs.  Nokh  Lol 

Sahoo  ...     30 

Kurreem  Chand  Gurain  vs.  Oodung  Gurain  158 

L. 

Lalchand  Doss  vs.  Shakeer  Mahomed  ...    67 

Luchmun  Pershad  vs,  Dabee  Pershad  ...     90 

Lukhun  Sing  vs.  Nufifer  Sing  ...  31 1 

Luteefun  vs.  Mean  Jan  ...  112 

M. 

Maclver  vs,  Sungeshur  Dutt  Koonwar  ...  95 
Mahomed  Abed tf J.  Jumal  Reza  ...  299 

Mahomed  Aujib  vs.  Gouri pershad  Shaw  ...  61 
Mahomed  Azeem  V5.  Raesooddeen  ...   in 

Mahomed  Faez  vs.  Oomdah  Begum  ...  ib. 
Mahomed  Hatim  vs.  Jumeera  Bebee  ...  183 
Mahomed  Hossein  All  vs.  Bukaoollah  ...  84 
Mahomed  Meher  Chowdry  vs.  Sheeb  Per- 

sad  Surmah  ...  267 

Mahomed  VVaris«;5.  Hazee  Emamooddeen  173 
Mahomed  Wayez  vs.  Sugeeroonissa  ...  38 
Meer  Bahadoor  All  V5.  Suneechuroo  ...  157 
Moheeooddeen  Ahmed  vs.  Elahee  Buksh  ...  277 
Mohendronauth  Dutt  vs,  Koylash  Chunder 

Dutt  ...  245 

Mohesee  Lai  vs.  Christian  ...  250 

Mohesh  Chunder  vs.  Moiter  Boloram  Moiter  94 
Mohesh  Chunder  Shah  vs,  Shoshee  Mookee 

Debia  ...   196 

Mohesh  Chunder  Shomaddar  vs.  Huronath 

Acharjee  "  •••179 

Moheshur  Buksh  Sing  w.  Gunoon  Koonwar  245 
Mohima    Chunder    Biswas   vs.   NiHcomul 

Ghoso  ...  239 

Mohsun  Ali  vs.  Leknam  Sing  ...   131 

Mohsun  Ali  vs,  Nazum  Ali  ...     15 

Mohun  Chunder  Dutt  vs.  Fukeer  Chand 

Deb  ...  122 

Mohun   Lai   Misser  vs.  Sheo»  Soonduree 

Debca  ...  297 

Mokoond  Narain  Deb  vs.  Mooralee  Mohup    91 
Monohur  Mookerjee  v^.  Joykissen  Mooker- 
jee ...  3'5« 
Mookta  Ram  Paul  vs.  Kalee  Komul  Roy...  234 


4  I 


TABLK  OF  CASES  (CIVIL  RULINGS). 


•        xxi 


Momo  Movec  Debea  vs,  Bheem  Gooinar 

Chowdry  ...  231 

Motee  Roy  v\.  Nadur  Ali  Khan  ...  180 

Motee  Sahoo  V5.  Forbes  ...  278 

Mothoor  Chunder  Kurmokar  vs.  Manick 

Chunder  Bungo  ...  192 

Mothoor  Mohun  Paul  Chowdryv^.Shurroop 

Chunder  Paul  ...  291 

Muddun  Gopal  Thakoor  vs.  Ram  Buksh 

Pandey  ...  ...  7I1     74 

Muddun  Mohun  Tewaree  vs.  Joy  Koomaree  296 
Muksood  Ali  vs.  Waris  Ali  ...     97 

Muneeruddeen  vs.  Mahomed  Ali  ...     67 

Munnoo  Beebee  vs.  Nund  Kissore  Lai  ...  57 
Munnoo  Lai  vs.  Reet  Bhoobun  Sing        ...  283 

N. 

Narainee  Burmonee   vs.  Tarinee   Churn 
Singh  ...  ...  ...     40 

Narainee  Koonwaree  vs.  Joog^l  Kishen  Roy  309 
Naser  Alt  V5.  Tinoo  Dossia    ...  •••95 

Nawab  Nazim  of  Bengal  vs.  Raj  Coomaree 
Debia  ...  ...  ...  113 

Neelanund  Sing  vs.  Nussub  Sing  ...     80 

Nidha  Chowdry  vs.  Bundha  Lai  Thakoor    289 
Nilkanth  Surmah  vs.  Bishen  Bashee       ...  322 
Nilkanth  Surmah  vs,  Soosila  Debia         ...  324 
Nilmonee  Bannerjee  vs.  Shurbo  Mongola 
Debia  ...  ...     14 

Nilmonee  Sing  Deo  vs.  Gordon,  Stuart,  & 

Nilraonec  Sinjf  Deo  V5.  Government  ...  121 
Nobin  Chunder  Roy  Chowdry  vs.  Radha 

Pearee  Debia  ...  ...     17 

Nobin  Chunder  Sahoo  vs,  Suroop  Chunder 

Doss  ...  ...  ...  328 

Noronarain  Roy  vs.  NeemaeeChand  Neogy  303 
Nowruttun  Kooer  vs.  Gouree  Dutt  Sing...  193 
Nttbo  Kishen    Roy  vs.  Gobind  Chunder 

oein  ...  ...  '''O/ 

Nund  Coomas  Mundul  vs,  Gayetra  Dossee  323 

O. 

Ojoodhva  Pershad  Sing  vs.  Ramsurn  ...  77 
Omul  Chunder  ChaklanuvisT'5.Debeeoodden3i8 
Onoop  Chunder  Paul  vs.  Ekkowree  Sing  ...  167 
Oodo  Puramanick  V5.  Simson  ...  162 

Oojulla  Koomaree  Dhujomonee  Debia  vs. 

Gholam  Mostafa  Khan  ...     60 

Opendro    Narain    Ghose    vs.     Bajpayee 

Rajah  Keshub  Chunder  Deb  ...     25 

P. 

Pareshnath  Misser  vs,  Bundah  Ali  ...   132 

•Paro  Bibee  vs.  Giiddadhur  Bannerjee     ...  198 
i^eter  v^.  Dufour  ...  ...    92 

Pezerooddeen    Mahomed    vs.     Hureehur 
Mookeriee  ...  ...  116 

Phillip  vs.  ^fund  Coomar  Bannenee  ...  156 
Pitum  Koonwar  vs.  Joy  Kishen  Doss  ...  loi 
Poomo  Chunder  Doss  vs.  Sreenath  Goopto  173 
Poorun  Sing  vs.  Kasheenath  Sing  ...     20 

Premchand  Roy  vs.  Becharam  Mookerjee ...  1 26 
Pritima  Soonduree  Chowdrain  vs.  Anund 

Coomar  Chowdry  ...  ■  •  •   1 33 

PraSunno  Coomar  Sein  vs,  Barbosa        ...  253 

•  Punjttro  Singv5.  Ameena  Khatoon         ...      6 


R.  • 

Radha  Binode  Chowdry  v^.Juggut  Shurnokar3oo 
Radha    Gobind    Shana   vs.   Chundernath 

Doss  Sh^ha  ...  ...  301 

Radha  Kissen  Manjee  vs.  Ram  Mundul ...  147 
Radha  Kissen  Sing  vs.  Bishumbur  Sing ...  130 
Radha  Mohun  Dutt  vf.  Bissessur  Bannerjee  90 
Rajessuree  Koonwar  vs.  Indurjeet  Koonwar  i 
Rajkishoree  Dossee  vs.  Buddun  Chunder 

Shaha  ...  ...  ...  298   « 

Rajkisto  Roy  vs.  Beer  Chunder  Joobraj  ...  308 
RajiTarain  Dutt  vs.  Gour  Monee  Dossee...  219 
Rajnarain  Sing  vs.  Dowlut  Sing  ...     45 

Rakhal  Doss  Mookerjee  vs.  Shurno  Moyee  100 
Ram  Bromo  Pandah  vs,  Kaminee  Soon- 
duree Dossee  ...  ...  295 

Ramchunder    Chuckerbutty    vs.    Gooroo 

Churn  Chuckerbutty        ...  ...  305 

Ramchunder  Dey  vs.  Kishen  Mohun  Shaha  68 
Ramdhone  Mookerjee  vs.  Monee  Kornica 

Debea  ...  ...  ...  266 

Ram  Dhyan  Misser  vs.  Mourakhun  Roy  155 
Ram  Gopal  Roy  vs.  Ram  Tonoo  Chatterjee  89 
Ramessurnath  Sing  vs.  Huro  Lai  Sing  ...  87 
Ram  Kant  Pandey  vs.  Guneshee  Koonwar  47 
Ram  Lochun  Patuk  vs.  Kanhya  Lai  ...  84 
Rammonee  Dossee  vs.  Pearee  Mohun  Mo- 

zoomdar         ...  ...  ...  325 

Ram  Onoogroho  Sing  vs,  Montorun  ...  223 
Ram  Pershad  SookuT  vs,  Rajender  Sahoy  262 
Ram  Soonder  Mookerjee  vs.  Ram  Shurun 

Mookerjee      ...  ...  ...     25 

Ram  Surohee  Sing  vs.  Kashee  Roy  ...  176 
Romun  Kishen  Dey  vs.  Kadir  Buksh  ...  79 
Roopun  Sing  vs.  Ughorenath  Shahee  ...  163 
Rugtioobur  Sing  V5.  Hurree  Pershad  ...  75 
Rungo  Monee  Debia  vs.  Rajcoomaree  Bibee  197 
Rutnessur   Pal   Chowdry   vs.    Dhununjoy 

Shikdar  ...  ...  ...     18 

S. 

Saefoollah  Khan  vs.  Luchmeeput  Sing  ...  154 
Sanoo  vs.  Government  of  India  ...  311 

Seetaram  Mookerjee  vs.  Ramnarain  Moo- 

Seetul  Sing  vs.  Sooruj  Buksh  Sing  ...  318 

Shamachurn  Audhicaree  vs.  Roop  Doss  ...  68 
Sham  Bagdee  vs.  Fuckeer  Chand  oagdee. . .  222 
Shewab  Sing  vs,  Asgur  Ali  ...  267 

Shibo  Chunder  Bhuttacharjee  vs.  Juggut 

Tara  Chowdrain  ...  ...     64 

Shibo  Doorga  Chowdrain  vs.  Hossein  Ali...  218 
Shib  Ram  Lai  vs,  Rajcoomar  Mitter  ...  48 
Shoodanund   Mohaputtur   vs.   Bonomalee 

Doss  Mohapattur  ...  ...  256 

Shookhoda  Debia  vs.  Bishambhur  Shaha  ...  46 
Shoshee    Bhooshun     Dutt    vs.    Chunder 

Coomar  Roy       ...  ...  ...     41 

Shuhamut  Ati  vs.  Monohur  Doss  ...  299 

Shumomoy ee  vs.  Luchmee  Put  Chutter  Sing  1 18 
Siddhessoree  Debia  vs.  Dinobundhoo  Koon- 

doo  ...  ...  ...   .6.5 

Smith  v5.  Kishen  Chunder  Roy  Chowdry...  79 
Sreenarain  Berah  vs,  Goroo  rersad  Berah  219 
Sreenauth  Nag  Mozoomd^r  vs.  Mon  Mohi- 

nee  Dossia     ...  ...  ...     35 

Sreenath  Surmah  vs.  Bishonath  Surmah  268 
Sristeedhur  Sawunt  vs,  Romanath  Rokhct  58 
Sufur  Ali  vs,  Bussuroolla       ...  ...  323 


g 


(  4 


XXll 


TABLE  OF  CASES  (CIVIL  RULINGS). 


Suheeooddeen  vs,  Luchmeeput  Doogur  ...  112 
Sujud  All  Khan  vs.  Kasheenath  Doss  ...  181 
Sukeenath  Banoo  vs,  Huro  Chum  Buraj...  34 
Sulabift  Roy  vs.  Achumbeet  Roy  ...  160 

Sunkur  Dyal  Sing  vs.  Purmessur  Dyal  Sing    44 

T. 

Tabira  V5.  Government  ...  ...  123 

Taramonee  Debia  V5.  Shibnath  Tallaputtur  191 
Thakoor  Chunder  Poramanick  vs.   Ram- 
dhone  Bhuttachariee       ...  ...  228 

Tilukdharee  Sing  vs.  Somoodha  Sing      ..^     9 


Toolsee  T'5.  Mohadeb  Raot 
Toraboodeen  vs,  Shamkant  Banerjee 
Tukee  vs.  Khosdel  Biswas 

W. 

Wise  vs.  Poomlnia  Chowdrain 
Woola  Gowhur  vs,  Rukh  Begum 
Woomesh  Chunder  Goopto  vs.  Rajnarain 

mWJ\  ■••  •••  ••• 

Woomesh  Chunder  Mookerjee  vs,  Bisses* 

suree  Debia 
Wuzeeroonnissa  vs,  Saeedun 


"97 
249 

157 


129 
19 

168 

8 
240 


il 


:'. 


(ACT  X.   RULINGS). 


■MiMM^t^ 


A. 

Act  I.  OF  1845.     See  Auction-Purchaser, 
Act  V I  n .  o  p  1 859.  See  Code  of  Civil  Procedu  re. 
Act  X.  OP  1859. 
(i)  A  suit  to  set  aside  a  collusive  decree 
for  rent  under  which  plaintiff  was 
ejected  and  his  crops  seized,  is  not 
a  case  provided  for  by  Clause  7, 
Section  23  •••7 

(2)  Where  a  plaintiff  sues,  not  under  Sec- 

tion 8,  but  under  Section  17,  he  is 
bound  to  prove  the  rate  he  claims, 
failing  which  the  Judge  need  not 
order  the  Ameen  who  measured  to 
fix  the  rates  18 

(3)  A  decision  under  —  is  not  final  in  a 

mere  suit  for  ejedlment  under 
Clause  6,  Section  23  or  Section  25, 
which  depends  on  the  question  of 
possession  and  illegal  disposses- 
sion only  ...     44 

(4)  Clause    I,  Section  23,  contemplates 

suits  for  delivery  of  pottahs  by 
ryots  in  possession  only  ...     56 

(5)  With  reference  to  Sections  22  and  78, 

a  decree  for  an  unconditional  re- 
entry cannot  be  given  against  a 
farmer  ...     64 

(6)  Section  78  applies  to  suits  for  eject- 

ment and  c&ncelment  of  lease,  not 
only  op  account  of  non-payment 
of  rent,  but  also  on  account  of  a       • 
breach  by  the  ryot  of  the  condi- 
tions of  his  contradl  ...    ib, 

17)  The  meaning  of  Section  92  is  that  no 
execution  shall  issue  upon  a  de- 
cree, unless  a  proper  application 
be  made  within  3  years  from  the 
date  of  the  decree  ...     84 

(8)  The  word  "Collector"  in  Section  140, 
A<51  X.,  means  the  Collector  or 
Deputy  Collector  who  makes  the 
final  decision  from  which  the  limit- 
ation of  one  year  for  suin^  in  the 
Civil  Court  to  establish  tide  will 

•  begin  to  run  ...  io2 

•  Section    4.  See  Enhancement  (10) 
Section    4.  See  Presumption, 
Section    5.  See  Occupancy  (4) 
Section    6.  See  Limitation  (8) 
Section  13.  See  Notice  (3) 
Section  15.  See  Enhancement  (i) 
Section  17.  See  Enhancement  {^) 
Section  17^  S^ee  Excess  Land  (3) 
Section  17.  See  Jurisdiction  (7) 
^ection  17.  See  Notice  (i) 
Section  22.  See  Canceiment, 

Vol.  VI. 


Section  27. 
Section  33^ 
Section  58. 
Sfectkm  65. 
Section  73. 


Act  X.  OF  1859. — (Continued,) 

Section  23;  CI.  6.  See  Jurisdiction  (9) 
*  Section  2^    See  Estoppel  (i) 

See  Jurisdiction  (t(5) 

See  Limitation  (1)  (2) 

See  Revival, 

See  Jssues, 

See  Local  Investigation  (2) 
Sectioti/  77.    See  Appeal  (i)  (3) 
Secfion-  77.     S^e  Limitation  {g) 
Section'  78.    See  Ejectment  {^) 
Scctton  g^.    See  Appeal  (2) 
S<*ction  108.  See  Jurisdiction  (13) 
Section  140.  S^e  Procedure  (2) 
Section'  151.  See  Full  Bench  Rulings  by 

Act  XXIII.  OF  1861. 

•  Section  34.    See  Execution  f  I) 
Act  VI.  (B.C.)  of  1862. 
(r>  Urtdei'  Sefction  9,  the  proprietor  whio* 
cart  daim  to  measure  must  be  in 
possession,  and  Collector's  decision 
is  final  only  as  to  possession       ...     10 
(2)  Sections  9  and  10  do  not  bdr  a  CoN 
lectot's   jurisdiction    to    allow   ae 
measurement  where  the  ptoprie- 
tary  right  is  contested,  if  the  party 
seeking  his  aid  is  in  receipt  of  the 
rents  ...     13 

Section    9.    See  Jurisdiction  (6) 
Section  10.    See  Measurement, 

Ao«Kcv.    Se^  Appeal  (5) 

See  Limitation  (i)  (2)  (3)  (4) 

Alluvial  Lands, 

(1)  Section  4,  Regulation  XI.  of  1825, 

prfescribes  tnat  the  right  to  the 
occupancy  of  accreted  Gind  is  with 
the  owner  of  the  parent  mehal  or 
subordinate  tenure  as  the  case 
may  be,  and  provides  for  the  pay- 
ment of  revenue  or  rent  if  payable 
under  law  or  usage  ...     48 

(2)  Whdn  liable  to  enhancement  at  thfe 

neigfhbourlng  rates,  are  entitled  to 
deduction  for  collection  charges, 
and  talookdaree  profits  ...    ib, 

(3)  In  a  suit  fdr  ehhancement  in  respect 

to  an  accretion,  plaintiff  is  not 
bound  to  show  established  talook- 
daree rates  ;  but,  if  entitled  to  en- 
hance, ought  to  obtain  a  decree  for 
enhancement  at  a  rate  proportion-  « 
ate  to  that  paid  for  the  parent  ten- 
ure •••     85 

Appeal.  ^      . 

(i)  ^\n— lies  to  the  Judg[e  m  a  suit  for  rent 
below    100  Ks.,  in  which  a  third 
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Appeal  . — (Contin  ued*) 

party  intervenes  under  Section  77, 
«       Act  X.,  if  the  Deputy  Collector 

decides  questions  of  title  ...       i 

(2)  No  —  lies  to  a  Judge  from  an  order 

of  a  Deputy  Collector  in  execu- 
tion ...       8 

(3)  An  —  lies  to  the  Judge  where  a  third 

party  intervenes,  and  the  Deputy 
Collector  substantially  determines 
the  ri^ht  of  the  zemindar  to  dis- 
train for  the  rent  due  *...     12 

(4)  The  refusal  of  an  application  by  a 

plaintiff  to  withdraw  his  suit  b  no 
ground  for  special —  ...     24 

(5)  When  a  suit  against  an  agent  and 

his  surety  is  decided  against  the 
former  alone,  and  plaintiff  appeals 
to  make  the  latter  liable,  the  Ap- 
pellate  Court  cannot  reverse  the 
decision  as  against  the  agent,  be- 
cause it  did  not  proceed  on  ground 
common  to  both  defendants       ...     82 
See  Full  Bench  Rulings  by  5  fudges  (5) 
See  Jurisdiction  (5) 
See  Revival, 
Assessment.    See  Rents  (5)  • 

Auction-Purchaser. 

The  rights  of  an  —  under  Act  I.  of  1845 

are  modified  by  Section  i,  Act  X.  102 

B. 

Bhagdarbe.     See  Occupancy  (i) 
Breach  of  Contract.    See  Full  Bench  Rul- 
ings by  5  Judges  (4) 

C. 

Cancelment. 

'  The  right  to  cancel  a  lease  for  non- 
payment of  rent,  by  a  lease-holder 
not  having  a  permanent  or  trans- 
ferable interest  in  the  land,  being 
given  by  Section  22,  Act  X.,  need  ' 
not  be  provided  for  in  the  lease  ...  47 
See  Act  X.  of  1859  (6) 

Cause  of  Action.     See  Full  Bench  Rulings 
ky  5  Judges  (8) 

Code  of  Civil  Procedure. 

(i)  Section  185  is  not  complied  with  by  a 
Court  pronouncing  a  plea  to  be 
absurd  or  ridiculous  without  giving 
reasons  ...     21 

(2)  It  is  not  imperative  on,  but  discretion- 
ary with,  the  Court  under  Section 
170,  to  give  a  decree  against  the 
party  who  failed  to  attend  as  a 
witness  after  summons  ...  '86 

Sections  187  and  188.    See  Execution  (i) 

Collector.    See  Jurisdiction  (17) 

Combination. 

When  ryots  combine  to  withhold  from 
the  landlord,  information  requisite 
to  enable  to  collect  his  due  rents, 
one  suit  may  be  brought  against  a 
number  of  them  under  Section  16, 
Act  VI.  (B.C.)  of  1862  for  mea- 
surement by  Collector  of  the  ten- 
ure of  each  ...      4 


D. 
Damages. 
Under  Section  10,  Act  X.,  are  recoverable 
only  in  respect  of  money  actually 
paid  as  rent  ...     79 

See  Jurisdiction  (11) 
, Declaratory  Decree. 

See  Enhancement  (5)  (11) 
See  Full  Bench  Rulings  by  5  Judges  (8) 
See  Jurisdiction  (13) 
See  Notice  (2)_ 
Deputy  Collector.    See  Appeal  (i) 

5"^   Full  Bench  RuU 
ings  by  5  Judges  (5) 
E. 
Ejectment. 

( 1 )  Dependant  talookdars,  re-admitted  to 

temporary  settlements  for  acertain 
number  of  years,  are  not  liable  to 

—  at  the  close  of  those  sottlements     26 

(2)  Under  Section  78,  Act  X.,  a  decree  for 

—  must  be  conditional  on  the  de- 
fendant not  paying  the  decreed 
rent  within  15  days  ...     37 

(3)  When  an  ijaradar  has  been  dispos- 

sessed by  his  se-putneedar  under  a 
decree  for  arrears  of  rent,  previous 
possession  by  a  dur-ijaradar  claim- 
ing under  him  is  no  bar  to  the 
claim  of  the  decree-holder  to  ob- 
tain rents  or  kubooleuts  direct 
from  the  cultivators  of  his  se-putnee    5 1 

(4)  To  bring  a  case  of — within  the  juris- 

diction of  the  Collector's  Court, 
there  must  be  some  direct  act  of 

—  on  the  part  of  the  person  en- 
titled to  receive  the  rent  ...     90 

See  Act  X,  of  1859  (3)  (6) 

See  Auc tion-Fu r chaser » 

See  Excess  Land  {4) 

See  Jurisdiction  (9)  ^ 
Enhancement. 
(i)  A  talookdar  who  has  paid  an  un- 
changed rent  from  the  Permanent 
Settlement  is  protected  from  — 
under  Section  15,  Act  X.,  notwith- 
standing the  zemindar's  right  to 
enhance  under  a  decree  passed  be- 
fore that  Act,  in  pursuance  of  which 
no  steps  were  taken  before  the 
passing  of  the  Act  to  vary  the  rent 

(2)  In  a  suit  to  enhance,  a  decree  cannot 

be  given  for  rent  at  the  ordinary  rate    tb 

(3)  Nature  of  proof  required  to  be  given 

by  the  plaintiff  m  a  suit  for  — ,  to 
enable  nim  to  start  his  case        ...   • 

(4)  In  a  suit  for  enhancement  of  rent  on  « 

the  allegation  that  defendant  holds 
land  in  excess  of  the  admitted  area, 
it  must  be  shewn  that  the  notice 
stated  that  such  excess  has  been 
proved  by  measurement  ...     23] 

{S)  In  a  suit  for  rent  at  an  enhanced  rate,  if 
plaintiff  fails  to  prove  service  of  no- 
tice, instead  of  obtafning  a  declara- 
tory decree  with  reference  to  future 
years,  his  suit  should  be  dismissed 
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Enhancement. — (Continued,) 

(6)  In  a  suit  for  —  of  rent,  the  increase, 

according  to  the  rule  of  proportion, 
should  be  calculated  wit  n  reference 
to  the  former  and  present  value, 
not  of  profits,  but  of  produce      ...     32 

(7)  The  increase  in  the  "  value  of  the  pro- 

duce" alluded  to  in  Section  17,  A6t 
X.,  refers,  not  to  accidental  and  ex- 
ceptional high  prices  caused  by 
drought  ana  scarcity,  but  to  an 
increase  in  the  natural  and  usual 
value  of  produce  in  ordinary  years    34 

(8)  An  intermediate  holder's  rent  should 

not  be  enhanced,  so  as  to  deprive 
him  of  all  reasonable  profit  ...     41 

(9)  In  a  suit   for  enhancement  on   the 

ground  that  the  defendant  pays  a 
lower  rent  than  that  paid  by  neigh- 
bouring ryots  of  the  same  class  for 
similar  lands,  the  Judge  should  find 
specifically  what  rate  is  so  paid,  and 
decide  accordingly  ...     45 

(10)  A  ryot,  who  was  held  liable,  by  a  decree 

of  1855,  to  pay  an  enhanced  rent  on 
the  ground  that  he  had  not  .paid  an 
uniform  rent  for  12  years  before 
the  Permanent  Settlement,  is  not 
entitled,  in  consequence  of  the  de- 
lay in  the  hearing  of  a  portion  of 
his  claim,  to  a  modification  of  the 
decree,  because  of  the  alteration  in 
the  law  made  by  A<51  X.  ...     81 

(IIJ  A  suit  under  Adl  X.  will  not  lie  for 
arrears  of  rent  at  enhanced  rates,  in 
conformity  with  an  unexecuted  de- 
cree declaring  plaintiff's  right  to 
enhance  passed  before  that  A61  ...     87 

(12)  The  purchase  of  a  tenure  at  a  sale  for 

arrears  of  rent  gives  the  new  ten- 
ant no  Tight  of  —  ...     9^ 

(13)  In  a  suit  for  a  kubooleut  at    an 

enhanced  rent,  where,  in  spite  of  the 
deficiency  of  the  crops,  their  value 
has  increased  owing  to  additional 
care  and  labor  expen.ded  by  the 

S^ots,  the  Court  must  try  and 
iscover  what  the  ryot  is  entitled  to 
as  a  set-off,  and  whether  the  zemin- 
dar is  not  entitled  to  some  portion 
of  the  increased  value  in  the  shape 
of  enhanced  rent  ...   103 

(14)  Where  a  landlord  in  his  notice  of  — - 

styles  the  ryot's  land  jotedaree, 
•  and  there  is  no  question  of  the  land 

,   •  being  so,  the  use  of  the  word  ' '  kha- 

mar"  in  some  of  the  ryot's  dakhi- 
las  cannot  affect  his  status ^  so  as  to 
deprive  him  of  his  right  of  occu- 
pancy or  of  exemption  from —    ...   106 
See  A£i  X,  of  1859  (2) 
See  Alluvial  Lands  (2)  (3) 
See  Evidence  (2)  (3)  (4)  (5)  (8) 
See  Full  Bench  Rulings  by  5  Judges 
.       (2)  (6)  (8) 
See  Notice  (l)  (2) 


Enhancement. — (Continued.) 
See  Occupancy  (2) 
See  Onus  Probandi  (l)  <2)  (3)  (4)  * 

(5)  (6) 
See  Under^T enures. 
See  Waivor, 

Estoppel. 
(i)  A  finding  of  possession  in  a  miscella- 
neous proceeding  under  Section  25 
is  not  binding  on  the  Civil  Court     13       • 
(2)  When  the  Collector  has  found,  in  a 
suit  for  assessment,  that  the  land  in 
suit  was  not  a  part  of  defendant's 
istemraree  talook,  defendant  can- 
not sue  in  a  Civil  Court  to  establish 
his  istemraree  talookdaree  rights . . .   loi 
See  Full  Bench  Rulings  by  ^Judges 
(7) 
Evidence. 

(1)  The  mere  insertion  of  the  name  of  de- 

fendant's father  in  the  loazima 
papers  of  the  zemindar  is  no  evi- 
dence that  rent  has  ever  been  paid 
for  the  lands  in  dispute  ...     17 

(2)  A  summary  decreefor  higher  rent  than 
•     that  claimed,  passed  in  accordance 

with  prior  decrees  for  the  reversal 
of  which  a  suit  was  pending,  be- 
comes a  nullity  on  the  reversal  of  > 
those  decrees,  and  is  no  —  of  a 
variation  of  rent  depriving  the  ryot 
of  the  benefit  of  the  presumption 
under  Secti6n  4,  A6\  X.  ...     28 

(3)  Mere  service  of  not  ice  by  an  intermedi- 

ate holder  on  his  ryots  is  no  proof 
that  he  realized  rents  at  the  rates 
specified  in  the  notice  ...     41 

(4)  Where  uniform  payment  of  rent  for  20 

years  is  alleged,  if  the — showsthat, 
during  the  period  for  which  receipts 
are  not  produced,  the  ryot  was  pay- 
ing at  a  different  rate  of  rent,  the  ' 
—  must  be  taken  into  consideration 
with  the  receipts  that  are  produced    42 

(5)  In  a  suit  for  enhancement,  where  de- 

fendant pleads  a  holding  at  a  uni- 
form rate  from  the  Permanent  Set* 
dement,  the  mere  existence  of  a 
pottah  and  amulnamah  of  1215  is 
not  conclusive  —  that  the  rate  was 
then  changed  or  first  fixed  ...     46 

(6)  A  Judge  is  not  bound  to  decide  the 

genuineness  of  receipts  if  satisfied 
that  the  rent  at  which  the  land  is 
held  has  been  changed  within  20 
years,  the  amount  of  rent  paid  not 
being  conclusive  —  of  the  rate  of 
rent  at  which  land  is  held  ...     83 

(7)  A  Nazir's  report  that  summons  has 

been  served  on  a  defendant  is  not      *  , 
legal  proof  of  service  ...    92 

(8)  In  a  suit  for  a  kubooleut  at  an  enhanc* 

ed  rent,  the  — -  of  witnesses  to  the 
defendant's  uniform  payment  of 
rent  for  20  years  is  legally  suDitient 
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Evidence. — (Continued,) 

to  entitle  him  to  the  presumption 
*     under  Section  4,  A<51  X.  •••94 

See  Enhancement  (3) 

See  Remand, 
Excess  Land. 

(1)  A  ryot,  who  holds  land  in  excess  of 

the  quantity  included  in  his  mokur- 
ruree  pottah,  \s  a  trespasser,  and 
not  a  tenant  as  to  such  land,  and 
cannot  be  sued  for  assessment  ^f 
rent  in  respect  of  it  -57 

(2)  When  a  tenant  holds  —  for  which  no 

rent  has  hitherto  been  paid,  he  may 
be  treated  either  as  a  trespasser  or  a 
:  tenant ;  in  the  latter  case  a  suit  will 

only  lie  for  a  kubooleut  and  for  a 
determination  of  the  rate  at  which 
it  should  be  delivered  ...     97 

(3)  A  lyot  is  entitled  to  no  deduction  under 

Section  17,  A6tX.,for  the  expenses 
which  he  has  incurred  in  cultivating 
—  for  which  he  has  paid  no  rent    ib, 

(4)  A  ryot,  who  holds  lands  in  excess  of 

his  tenure,  is  a  trespasser  and  not 
a  tenant,  and  the  landlord's  re- 
medy is  to  eject  him  by  process  di 
law,  or  sue  for  a  kubooleut  '  ...  106 
Execution. 
(i)  The  value  of  stamps  used  in  —  of  a 
decree  under  Adl  X.  should  be  in- 
cluded in  the  judgment  ...       8 

(2)  The  purchaser  of  a  transferable  under- 

tenure,in— of  a  decree  for  rent,  may 
void  any  lease  or  holding  within 
Che  tenure  not  specially  protected 
by  law,  and  consequently  may  sue 
for  a  kubooleut  at  rates  paid  for 
similar  lands  in  the  neighbourhood     15 

(3)  Lf  a  decree  in  a  suit  for  damages  on 

account  of  illegal  restraint  and  sale 
remains  unsatisfied  after  execution 
against  moveable  property,  plaintifE 
may  apply  to  Collector  for  execu- 
tion against  the  immoveable  pro- 
perty of  his  judgment-debtors  ...  67 
See  jurisdiction  (12) 

F. 

Forged  Pottah.    See  Full  Bench  Rulings  by 

5  Judges  (6) 
Fraud.    See  Limitation  (i) 
Full  Bench  Rulings. 


{By  five  Judges,) 
L  Col  fee 


( I )  Where  a  Collector  on  appeal  affirmed 
an  order  of  a  Deputy  Collector  for 
the  sale  of  an  under-tenure,  in  ex- 
ecution of  a  decree  for  rent,  but 
afterwards,  upon  review  of  judg- 
ment, set  aside  his  former  order  as 
made  without  jurisdiction  —  Held 
that  the  Hic^h  Court  had  no  power, 
under  Section  35,  Aa  XXIII.  of 
1861,  to  interfere  with  the  order  of 
the  Deputy  Collector  which  was 
final ;  and  that,  even  if  the  Collect- 
or had  not  set  aside  his  former 


Full  Bench  Rulings. — (Continued,) 

order,  the  mere  circumstance  of  his 
having  by  mistake  assumed  juris- 
diction on  appeal  would  not  make 
it  right  for  Uie  High  Court,  in  set- 
ting aside  the  Collector's  order  for 
want  of  jurisdiction  to  interfere  with 
the  order  of  the  Deputy  Collector 
which  the  law  intended  to  be  final, 
and  with  which  the  High  Court, 
but  for  the  mistake  of  the  Collect- 
or, could  not  have  interfered       ...     53 

(2)  A  ryot  is  not  precluded  from  the  bene- 

fit of  having  held  at  a  uniform  rent 
from  the  Permanent  Settlement,  or 
of  any  presumptive  evidence  to  that 
effect,  merely  by  reason  of  his  stat- 
ing that  he  holds  under  a  pottah 
not  inconsistent  with  that  presump- 
tion, though  he  may  fail  to  prove 
the  pottah  ...     57 

(3)  A  suit  by  an  unregistered  holder  will 

lie  in  a  Civil  Court  to  set  aside  the 
sale  of  a  tenure  sold  in  execution  of 
a  decree  for  rent  under  Adl  X.  of 
1859,  after  the  money  due  upon 
the  decree  was  deposited.  Section 
151  of  that  A(5l  notwithstanding    59 

(4)  In  a  suit  for  a  breach  of  contract  to  be 

performed  at  different  times,  limi- 
tation will  count  from  each  breach 
of  contract  as  it  arises,  and  sepa- 
rate damages  may  be  recovered 
for  each  breach  ...     61 

(5)  A   Deputy    Collector  cannot,    under 

Section  19.  Aa  VI.  (B.  C.)  of  1862, 
hear  appeals  upon  reference  by  a 
Collector  ...     65 

(6)  If  a  ryot  sets  up  a  mokurruree  pottah 

asan  answertoa  landlord's  claim  to 
enhance  his  rent,  and  fcils  to  prove 
•  the  pottah,  or  the  pottah  produced 

by  him  is  held  to  be  forged,  the 
landlord  is  not  necessarily  entitled 
to  enhance  the  rent  to  the  full 
amount  claimed,  but  only  to  a  fair 
and  equitable  rate  having  regard 
to  the  grounds  of  enhancement  ...     70 

(7)  The  admission  of  a  man's  representa- 

tive character  by  payment  of  rent 
to  him  is  not  conclusive,  but^ri'mJ 
facie  evidence  which  the  tenant  is 
not  estopped  from  rebutting  if  he 
can.  Thus,  if  a  widow,  after  her 
husband's  death,  hasonceoroftener 
received  her  husband's  proportion  • 
of  the  rents,  the  tenant  is  not  es-  • 
topped  from  afterwards  proving 
that  the  husband  had  left  a  will  by 
which  he  had  devised  his  share  of 
the  estate  to  other  persons  in  trust 
to  apply  a  portion  of  the  rents  in  a 
particular  manner,  and  to  pay  over 
the  residue  to  the  widow. 
Where,  upon  the  death  of  a  member 
of  a  joint  Hindoo  family,  his  interest 
in  the  joint  estate  passes  to  anotfter 
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FvLL  Bbnch  Rulings.  —  (Continued,) 

as  his  representative  —  e,g,^  where 
there  is  a  joint  family  consisting  of 
four  brothers,  one  of  whom  dies 
leaving  a  son,  or  without  issue 
leaving  a  widow  —  the  son  or  the 
widow,  as  the  case  may  be,  is  not 
entitled -to  sue  separately  for  the 
deceased  member's  share  of  rent 
received  jointly. 
In  a  suit  for  rent  by  a  devisee  under 
a  will,  it  is  not  necessary  for  him  to 
obtain  a  certiBcate  of  will  ...     71 

(8)  A  decree  declaring  a  right  to  enhance 
does  not  constitute  a  '  cause  of  ac- 
tion.* A  suit  for  arrears  of  rent,  at 
an  enhanced  rate  after  notice,  may 
be  brought  without  first  getting  a 
decree  in  a  merely  declaratory  suit 
establishing  the  plaintiff's  right 
to  enhance  ...     77 

H. 

High  Court's  Act.    See  Jurisdiction  (17) 

Indigo  Factory.    See  Rents  (4) 
Intbrvekor.    See  Appeal  (i)  (3) 

See  Limitation  (5) 
ISSUBS. 

Where  both  parties  arc  at  issue  on  any 
question,  upon  which  it  is  necessary 
to  hear  further  evidence,  the  Col- 
lector is  bound,  under  Section  65, 
Act  X.,  to  declare  and  record  such 


issue 


J. 


105 


Joint  Hindoo  Family.    See  Full  Bench  Rul- 
ings by  5  Judges  (7) 
JUDGMENT.     See  Code  of  Civil  Procedure  (i) 
URISDICTION. 

(1)  A  suit  4ies  under  Act  X.  for  rent  or 

revenue  assessed  upon  a  proprie- 
tary talook  subordinate  to  a  zemin- 
dar ...       I 

(2)  In  a  suit  to  set  aside  a  collusive  decree 

for  rent,  under  which  plaintiff  was 
ejected  and  his  crops  seized        ...       7 

(3)  A  suit  docs  not  lie  under  Act  X.  by 

themutwulleeof  a  mosque  to  obtain 
[  a  kubooleut  from  a  khadim  or  sub- 

(  ordinate  servant  ...       9 

(4)  In  a  suit  to  set  aside  a  sale  in  execution 
of  a  decree  fraudulently  obtained 
in  a  Revenue  Court  under  Act  X. 

of  1859  ...        II 

(5)  A  Collector  has  —  to  allow  a  measure- 
•  ment,  where  the  proprietary  right 

to  land  is  contested,  if  satisfied  that 
the  party  seekinghis  aid  is  in  receipt 
of  the  rents ;  if  he  finds  this  not  to 
be  the  case,  and  disallows  the  mea- 
surement, applicant  may  appeal  to 
the  Civil  Court  ...     13 

(6)  To  determine  the  right  to  measure- 
ment under  Section   9,    Act  VI. 

•        (B.  C.)  of  1862,  where  the  proprie- 
tary right  is  contested  ...     14 


Jurisdiction.  — (Continued.) 

(7)  In  a  suit  for  rent  of  land  which  is 

alleged  to  be  held  by  defendaift  in 
excess  of  the  area  leased,  where  it 
is  necessary  to  see  if  an  excess  is 
held ; and,  if  it  is,  whether  it  is  liable 
to  assessment  under  Section  17  ...     19 

(8)  In  a  suit  by  a  ryot  disposses.sed  of  his 

holding  against  his  lessors  and  two 
other  ryots  claiming  under  a  lease  ' 

♦         granted  to  them  by  the  lessors   ...    ib, 

(9)  In  a  suit  to  recover  possession  by  a 

tenant  with  a  right  of  occupancy 
illegally  ejected  by  his  zemmdar, 
whether  with  or  without  the  assist- 
ance of  the  Collector  under  Section 
25,  Act  X.  ...     21 

(10)  In  a  suit  by  a  zemindar  against  a  put- 
needar  for  zemindary  d^k  charges 
under  Act  VIII.  (B.  C.)  of  1862, 
for  which  the  latter  is  liable  under 
his  kubooleut  ...     31 

(11)  In  a  suit  to  recover  damages  for  an 

illegal  distraint  of  crops  ...     33 

(12)  A  decree  for  rent  may  be  passed  un- 

der Act  X.  with  a  proviso  that  it 
should  be  executed  by  endorsing 
the  amount  on  a  bond  ...     47 

(13)  In  a  suit  for  a  declaration  that  the 

sale  of  '  plaintiff's  under-tenure 
under  Act  X.  was  illegal  and  void 
under  Section  108,  and  that  he  is 
entitled  to  possession  notwithstand- 
ing such  sale  ...     55 

(14)  In  a  suit  for  the  recovery  of  land 

fraudulently  sold  in  execution  of  a 
decree  against  a  party  not  in  pos- 
session for  rent  under  Act  X. 
where  plaintiff  does  not  sue  speci- 
fically to  set  aside  the  sale  ...     60 

(15)  Inasuit  agai  nst  an  order  of  a  Collect- 

or refusing  to  hold  a  sale  of  a 
tenure  for  arrears  of  rent  ...     63 

(16)  In  a  suit  to  set  aside  an  order  by  a 

Collector  made  under  Section  27, 
Act  X.,  for  the  registration  of  the 
defendants  as  shikmcc  talookdars 
in  the  plaintiff's  sherishtah  ...     67 

(17)  Under  vSection  15  of  the  High  Court's 

.\ct,  that  Court  has  a  power  of 
superintendence  over  Collectors' 
Courts,  and  can  restrain  a  Collector 
from  exercising  a  Zillah  Judge's —  68 
(x8)  In  a  suit  for  a  kubooleut,  a  Collector's 
going  beyond  his  — ,  and  trying  the 
question  as  to  whom  the  land 
belongs  tO,  will  not  oust  the  Civil 
Courts  from  their  —  •••93 

See  Ejectment  (4) 

.S>^  I'nll  Bench  Rulings  by  5  Judges 

(I)  (3)  (5) 

K. 

Kubooleut. 

(i)  The  purchaser  of  an  under-tenure,  in 
execution  of  a  decree  for  rent,  may 
sue  for  a  —  at  rates  paid  for  simi- 
lar lands  in  the  neighbourhood  ...     15 
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KuBOOLEUT.  —  (Continued,) 
(2)  The  purchaser  of  an  undisputed  share 
^f  an  estate  may  obtain  from  the 
Revenue  Courts  a  decree  for  a  — 
in  respect  of  his  share  ...     53 

See  Excess  Land  (4) 
See  Jurisdiction  (3) 
See  Novjabad  Lands, 
See  Right  of  Suit  (3)  (4) 

L. 
Lakh  ERA  J. 

The  holder  of  resumed  invalid  — 
land  within  a  Government  khas 
mehal  is  bound  to  pay  rer\^  accord-  - 
ing  to  the  settlement  of  the  Revenue 
authorities  under  Regulation  VII. 
of  1822,  until  he  sues  in  the  Civil 
Court  to  set  aside  that  settlement, 
or  sues  under  Act  X.  for  a  mitiga- 
tion or  re-settlement  of  rent  ...  107 
Lease. 

A  pottah  granted  by  a  lessee  from 
(government,  whose  lease  fell  in  by 
his    own    default,    cannot    enure 
beyond  the  temporary  interest  of  ^ 
the  grantor  ...     88 

See  Cancelment, 

Limitation. 

(1)  In  a  suit  against  an  agent  under  Sec- 

tion 33,  Act  X.,  where  fraud  is 
alleged,  the  plaintiff  should  be 
allowed,  before  —  is  applied,  to 
prove  that,  by  the  fraud  of  the  de- 
fendant, he  was  kept  from  a  know- 
•    ledge  of  his  rights  ...     20 

(2)  How  reckoned  under  Section  33,  Act 

X.,  in  a  suit  for  the  recovery  of 
money  in  the  hands  of  an  agent ...     27 

(3)  How  reckoned  where  the  agent  has 

absconded  ;  but  the  agency  is  one 
for  a  fixed  period  ...     29 

(4)  How  reckoned  in  a  suit  against  an 

agent  for  money  ...     30 

(5)  How  applied  where  a  party,  who  had 

unsuccessfully  intervened  in  a  suit 
for  rent,  sues  for  possession         ...     38 

(6)  How  applied  in  a  suit  for  arrears  of 

rent  of  a  talook,  which  a  decision  of 
the  High  Court  in  appeal  has  taken 
out  of  the  class  of  those  protected 
by  Section  51,  Regulation  VIII.  of 
1793,  and  declared  liable  to  en- 
hancement ...     42 

(7)  Act  X.  does  not  authorize  the  recovery 

of  only  three  years'  rent.  Where 
a  suit  was  commenced  within  three 
years  from  the  end  of  the  Bengal 
year  1268,  no  part  of  the  rent  of 
that  year  is  barred  by  —  ...     63 

*  ^8)  The — prescribedby  Section  6,  Act  X., 
applies  to  deposits  after  rents  have 
become  due^  and  does  not  interfere 
with  the — prescribed  by  Section  32  98 
See  Act  X.  0/18^9  (7)  (8) 
See  Full  Bench  Rulings  by  s  7^^^^^' 
(4)  (8) 


Local  Investigatiok. 

(i)  Under  Section  73,  ActX.,  a  Collector 
may,  at  any  stage  of  the  case,  de- 
pute an  Ameen  to  make  a  —     ...     11 

(2)  A  taidnuvees,  or  apprentice,  who  does 
occasional  work  as  a  copyist,  is  not 
an  officer  of  Government  who 
should  be  entrusted  with  a  local 
enquiry  and  report  under  Section 
73,  Act  X.  ...     81 

M. 
Measurement. 

Where  ryots  combine  to  withhold 
necessaryinformation,  one  suit  may 
be  brought  ajg'ainst  a  number  of 
them  under  Section  10,  Act  VI. ^ 
(B.  C.)  of  1862,  for  —  by  Collector 
of  the  tenure  of  each  ...       4 

See  Jurisdiction  (5)  (6) 

N. 
Notice. 

(1)  A  —  of  enhancement  under  the  2nd 

Clause  of  Section  17,  Act  X.,  must 
state  that  the  value  of  the  produce 
or  the  productive  power  of  the 
land  has  been  increased  otherwise 
than  by  the  agency  or  at  the  ex* 
pense  of  the  ryot  himself  ...     44 

(2)  A  —  of  enhancement,  served  during 

the  pendency  of  a  suit  in  which 
only  a  declaratory  decree  can  be 
passed,  is  inoperative,  and  will  not 
enable  the  Court  to  give  a  decree 
in  that  suit  for  the  payment  of  rent 
from  the  year  subsequent  to  the 
service  of  the  —  ...     80 

(3)  The  object  of  Section  13,  Act  X.,  is  that 

a  suit  for  enhancement  should  not 
be  brought  without  due  —  ,  and 
^  not  that,  if  the  tenant  dloes  not, 

immediately  after  — ,  give  up 
the  tenure,  a  suit  for  enhanced 
rents  for  the  next  and  following 
years  must  be  brought  within  the 
said  year  ...     96 

See  Enhancement  (4)  (5) 

See  Evidence  (3) 

NowABAD  Lands. 

Where  —  once  held  by  turufdars  as  a 
part  of  their  turufs  are  subse- 
quently resumed  by  Government 
and  separately  settled,  such  re- 
sumption and  settlement  do  not 
affect  the  rights  of  ryots ;  and,  if 
the  nowabad  talook  is  sold  for  ar- 
rears of  rent,  the  purchaser  can 
only  ask  for  kubooleuts  for  the  pro- 
portion of  rents  hitherto  paid     ... 


O. 

Occupancy. 

(1)  Ordinarily,  a  holding  under  a  Bhag- 
daree  tenure  (1.  « .,  upon  a  rent  con- 
sisting of  a  portion  of  the  produce) 
would  establish  a  right  of  —  undef 
Section  6 
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OccuPAN  c  Y. — (Con  tin  ued.J 

(2)  In  the  absence  of  proof  of  any  separate 

class  of  ryots  within  the  general 
body  of — ryots,  such  body  must  be 
held  to  be  "  the  same  class  of  ryots" 
to  whose  standard  a  ryot  with  a 
right  of —  may  be  raised,  although 
some  may  be  more,  and  some  less 
ancient  than  he  •  .     33 

(3)  The  mention  in  a  pottah  of  a  certain 

term  for  which  the  rate  of  rent  is 
fixed,  is  not  of  itself  evidence  that 
there  is  no  right  of  —  ...     38 

(4)  If  a  ryot  has  never  claimed  the  bene- 

fit of  Section  3  of  A(5l  X.,  and  has 
pleaded  only  the  facts  required  by 
section  5,  he  is  entitled  to  a  pottah 
at  fair  and  equitable  rates  on  his 
proving  that  he  has  held  at  the 
same  rate  for  20  year$,  and  so  ac- 
quired a  right  of  —  •  •  •     77 

See  Enhancement  (14) 

• 

Onus  Probandi. 

(1)  In  a  suit  to  recover  enhanced  rent  for 

that  portion  of  the  land  which  the 
defendant  pleads  is  lakheraj       ...     18 

(2)  In    a    suit    for   enhancement   where 

defendant  pleads  a  lakheraj  hold- 
ing as  to  a  portion  of  the  land    ...     45 

(3)  In  a  suit  for  enhancement  where  de- 

fendant pleads  that  rent  had  been 
assessed  on  lands  covered  by 
hedges  and  ditches,  and  forming 
boundaries  between  fields;  and 
that ,  according  to  custom ,  such  land 
was  not  liable  to  pay  rent  at  all .. .     46 

(4)  In  a  suit  for  enhancement  where  the 

defence  is  that  part  of  the  land 
is  mdl  ...     87 

(5)  In  a  suit  for  enhancement  in  which  the 

^ef  ondant  adduces  in  evidence  a  de- 
cree in  a  suit  in  1820  between  the* 
predecessors  of  both  parties,  to 
show  that  he  and  his  ancestors  had 
held  at  a  rate  hxed  by  a  sunnud 
prior  to  the  Permanent  Settlement    96 

(6)  Where  a  ryot  is  sued  for  enhanced 

rent  in  respect  of  lands,  part  of 
which  he  admits  to  be  rent-paying, 
and  the  remainder  lakheraj         ...   100 
See  Aa  X.  of  i8s9  (2) 

P. 
Plaint. 

Where  a  suit  is,  by  a  Collector's  order, 
instituted  at  the  Sudder  Station 
instead  of  at  the  Sub-Division  De- 
puty Collector's  office,  the —  may 
De  returned  to  plaintiff  to  be  filed 
in  the  proper  quarter  ...   104 

Possession.    See  Ad  VL  (B,  C)  0/2862  (i) 

See  Estoppel  (i) 

Presumption. 

(i)  Where  ryots  continue  to  pay  rent  to 

the  parties  from  whom  they  got 

^        their  leases  of  turuf  and  nowabad 

lands,  the  mere  fact  of  resumption 

and  separate  settlement  of  the  now- 


Presumption. — (Continued.)  • 

abad  lands  will  not  affect  the  — 
arising  from  uniform  payment  of 
rent  for  20  years,  and  all  tfiat  a 
purchaser  at  a  sale  of  those  lands 
for  arrears  can  claim  is  a  kubooleut 
for  the  proportion  heretofore  paid     15 

(2)  The  admission  of  a  ryot  that  his  tenure 

was  acquired  by  his  father  30  or  35 
years  ago  rebuts  the  presumption 
of  holding  from  the  Permanent  Set-        * 
•  tlement  arising  from  uniform  pay- 

ment of  rent  for  20  years  ...     27 

(3)  To  raise  the — under  Section  4,  Adl  X., 

uniformity  is  not  required  in  the 
amount  actually  paid,  but  in  the 
rate  agreed  upon  ...     35 

(4)  It  is  not  absolutely  necessary  that  a 

ryot  who  seeks  the  benefit  of  the  — 
raised  by  Section  4,  A61 X.,  should 
state  explicitly  that  he  has  held  at  • 
an  uniform  rent ;  it  is  sufficient  if 
he  proves  uniform  payment  for 
more  than  20  years  ...     38 

(5)  In  a  suit  for  enhancement,  if  defend- 

ant prove  20  years'  uniform  pay- 
^  ment  of  rent,  and  plead  pottahs 

which  are  not  inconsistent  with  the 
presumption  under  Section  4,  A61 
X.,  such  —  will  arise  unless  the 
opposite  party  prove  a  variance  in 
the  pottahs  ...     50 

(6)  In  order  to  obtain  the  benefit  of  the — 

under  Section  4,  A61  X.,  it  is  not 
necessary  for  the  ryot  to  shew  how 
he  obtained  possession  of  the  tenure    51 

(7)  The  variation  of  a  few  annas  in  the 

dakhilas,  when  not  proved  to  be  a 
variation  in  the  annual  rents,  is  not 
sufficient  to  deprive  the  ryot  of  the 
benefit  of  the  presumption  under 
Section  4,  A61  X.  ...     ib, 

(8)  The — contemplated  bv  Section  4,  Act        j 

X.,  can  not  be  raised  by  a  defendant 
who  pleads  uniform  payment  of 
rent  for  20  years  at  67  Rs.  when 
he  has  already  paid  at  79  Rs. 
under  a  decree  against  which  he 
has  not  appealed  ...     69 

(9)  Before  giving  a  defendant  the  benefit 

of  the  —  m  Section  4,  A61  X.,  it 
must  be  determined  that  he  has 
established  payment  at  uniform 
rates  for  20  years  ...     89 

(10)  Positive  proof  is  requisite,  and  not  a 

merely  negative  inference,  to  rebut 
the  —  arising  under  Section  4,  Adl 
X.  The  plea  that  defendants'  dak- 
hilas do  not  show  uniform  payment 
of  rent  cannot  be  allowed  for  the 
first  time  to  be  orally  taken  in  special 
appeal  ...•  ^i 

(11)  The — arisingunderSection4,  AdlX., 

can  only  be  rebutted  by  clear  proof 
to  the  contrary  ;  not  by  a  mere 
inference  from  a  particular  fact  ...     95 

See  Evidence  (2)  (4)  (5) 

See  Full  Bench  Rulings  by  5  Judges  (2) 
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•  Procedure. 

(i)  In  the  trial  of  a  case  by  a  Deputy  Col- 
lector was  pointed  out  to  be 
*  defective  as  to  non-v'»rification  of 
plaint,  as  to  examination  of  parties 
or  agents,  and  as  to  settlement  of 
issues  ...       6 

(2)  In  a  suit  under  Rs.  100,  where  a  third 
party  intervenes,  the  Court  ought 
to  enquire  who  was  the  actual  culti- 

*  vator,  and  who  the  actual  recipient 
of  the  rents,  and  according  to  thet 
result   determine   the   suit   under 
Section  140  ...     12 

Proportion.    See  Enhancement  (6) 
Purchase.    See  Kubooleut  (i)  (2) 

See  Sale. 
PuTNEES.     See  Registration  (i) 

R. 

Receipts.    See  Evidence  (6) 
Re-entry.    See  AH  X,  of  iS$g  (5) 

Registration. 

(i)  A  registered  dur-putneedar  is  liable 
for  the  rent,  though  he  has  sold  his 
tenure  to  a  party  not  acknow- 
ledged by  the  put  needar.  A  pay-^ 
ment  made  by  the  purchaser  who 
has  not  obtained  —  is  a  voluntary 
payment  for  which  the  dur-put- 
needar cannot  claim  deduction  ...       8 

(2)  In  the  case  of  transfer  of  a  mere  ryot's 

jote,  the  person  in  possession  is 
liable  for  the  rent,  whether  he  is 
registered  or  not  ...     32 

(3)  A  suit  for  rent  against  several  parties 

is  maintainable  against  such  of 
them  as  are  shown  to  be  in  posses- 
sion as  tenants,  whether  registered 
or  not  ...     36 

See  yurisdiction  (16) 

Regulation  VII.  of  1822. 
^  Section  9  relates  to  settlement  only, 

and  does  not  entitle  a  private 
zemindar  to  have  enhanced  rents 
without  proceeding  under  \€i  X. 
of  1859  ...       5 

See  Lakheraj, 

Remand. 

Where  a  Judge  enters  into  the  merits 
of  a  case  remanded  to  his  predeces- 
sor for  a  legal  judgment,  he  admits 
further  evidence  on  the  part  of  de- 
fendant, he  cannot  refuse  that 
offered  by  the  plaintiff  ...     16 

Rent. 

(i)  Effect  of  a  sale  in  execution  of  a  de- 
cree for  — ,  upon  the  leases  or  hold- 
ings within  the  under-tenures  sold     15 

(2)  The  appointment  of  a  sezawal  by  the 

landlord  absolves  the  lessee  from 
*  liability  for  —  subsequent  to  and 

during  such  appointment  ...     23 

(3)  In  a  suit  for  arrears  of  —  a  claim  for 

abatement  may  be  made  by  way  of 
set-off  in  respect  of  land  taken  up 
by  Government  for  the  purposes  of 
a  road  ...     24 


Rent. — (Continued.) . 

(4)  In  the  absence  of  any  covenant  by  the 

assignee  of  the  lease  of  an  Indigo 
factory,  to  take  the  liability  for  pre- 
vious — ,  he  is  not  liable  for  such  —     89 

(5)  When  lands  are  liable  to  be  assessed 

with  —  as  bastoot  and  when  as 
ood  bastoo  lands  ...     42 

(6)  Where  a  landlord  fails  in  his  claim  for 

enhanced  — ,  he  is  entitled  to  reco- 
ver the  old —  ...     96 
See  Enhancement. 
See  Evidence  (6) 
See  Excess  Land  (i) 
See  Full  Bench  Rulings  by  5  fudges  (7) 
See  yurisdiction  (12) 
See  Registration  (2)  (3) 

Res  Judicata. 

A  previous  rent-suit  which  can  only 
decide  the  question  of  liability  to 
rent  is  not  —  in  a  suit  for  abate- 
ment on  the  ground  of  decrease  of 
area,  as  to  the  question  of  what  \& 
the  proper  measuring  rod  ...     93 

Resumption.    See  Lakheraj. 

See  NowabcuL  Lands. 

Revival. 

The  order  of  a  Collector,  complying 
with  an  application  made  more 
than  15  days  after  execution  of  any 
process  for  enforcing  the  judgment 
for  the  —  of  an  ffjf  parte  decree,  is 
not  final  under  Section  58  Adl  X. 
of  1859,  because  it  is  null  and  void 
for  want  of  jurisdiction  ...     54 

RiGBT  OF  Suit. 
(i)  A  party,  unsuccessful  in  a  suit  under 
Section  9,  Aa  VI.  (B.  C.)  of  1862, 
has  a  right  to  sue  in  a  Civil  Court 
for  a  declaration  of  right  ...      10 

gt2)  The  incident  of  a  deposit  ghres  a  ten- 
ant no  right  to  institute  a  civil  ac- 
tion to  set  aside  a  sale  made  in 
execution  of  a  decree  under  Adl  X.     85 

(3)  A  suit  for  a  kubooleut  will  not  lie  for 

a  right  to  fish  in  certain  waters  ...    101 

(4)  A  suit  for  a  kubooleut  will  not  Ire  f6r 

a  portion  only  of  the  land  included 
in  an  entire  holding  ...    103 

Ryots.     See  Occupancy  (2) 

S. 

Sale. 

A  tenure  sold  for  arrears  of  rent  pass- 
es to  the  purchaser  free  from  all         ^ 
encumbrances  and  under-tenures 
created  by  the  defaulter  ...     36 

See  Right  of  Suit  (2) 
Set-Off.    See  Rent  (3) 
Sezawal.  See  Rent  (2) 
Special  Appe\l.    See  Appeal  (4) 
St  A  MI'S. 

On  what  —  a  petition  of  appeal  may 

be  written  from  the  decision  of  a 

Collector  on  an  application  to  have 

land  measured 

See  Execution  (i) 
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Suits.         See  Plaint. 
Summons.  See  Evidence  (7) 
Surety.     See  Appeal  (5) 

T. 

Taioituvebs.    See  Local  Investigation  (2) 

U. 

(Jhdbr-Tenure. 

Under-tenures  fall  with  the  original 
tenure  of  the  defaulter,  ana  are 
liable  to  enhancement  by  the  pur- 
chaser of  the  tenure  sold  for 
arrears  of  rent 

See  Execution  (2) 


34 


W. 

Waivor. 

The  acceptance  of  old  rent  for  years 
subsequent  to  the  date  of  a  decree 
enhancing  the  rent  is  no  —  to 
plaintiff's  claim  to  the  higher  rate 
decreed  .,.     37 

Will.    See  Full  Bench  Rulings  by  5  Judges  (7) 

Witnesses. 

•  A  Court  ought  not  to  reject  any  wit- 
nesses in  attendance  whom  the 
parties  wish  to  call  ...     83 

Z. 

Zemindary  Daks.    See  Jurisdiction  (10) 
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A. 

Accounts.     See  Minor  (2) 

Admission.    See  Limitation  (31) 

Adoption.     See  Certificate  (4) 

Apfeal. 
(i)  An  —  to  the  Privy  Council,  involving 
a  question  on  demand  respecting 
property  which  on  the  whole  is  of 
the  value  of  more  than  Rs.  10,000, 
is  admissible,  although  the  portion 
of  the  property  to  which  the  — 
relates  is  below  that  value  ...       5 

(2)  Procedure  on  admission  of  —  to  the 

Privy  Council  ...     17 

(3)  An — may  lie  from  a  favorable  decision     18 

(4)  An  —  lies  to  the  Judge  from  an  order 

of  a  Lower  Court  deciding  that  exe- 
cution of  a  decree  is  barred  by 
limitation  ...     36 

(5)  A  petition  for  the  re-admission  of  an 

—  must  be  accompanied  by  evi- 
dence in  support  01  the  allegations 
on  which  the  petition  is  founded...  43 
There  is  no  —  from  an  order  dismiss- 
ing a  claim  under  Section  246, 
C.  C.  P.  ...    46 

(7)  There  is  no  —  from  an  order  as  to  the 
application  and  distribution  of  the 
proceeds  of  property  sold  in  exe- 
cution under  a  decree  of  a  rival 
decree- holder 

(8)  An  —  to  the  Privy  Council  being 
once  admitted,  whether  properly  or 
erroneously,  the  High  Court  has  no 
further  jurisdiction  to  review  its 
order  and  declare  the  —  rejected. . .     97 

(9)  Under  Section  u ,  Act  XXI H .  of  1 86 1 , 
an  —  lies  from  the  order  of  a  I^w- 
er  Appellate  Court  rejecting  an  — 
in  an  execution-case  as  presented 
out  of  time  ...   106 

(10)  If  the  period  within  which  an  — 
ought  to  be  Bled  expires  on  a 
Sunday,  the  practice  is  to  admit 
the  —  on  the  following  day         ...    ib, 

Oi)  A  special  —  will  not  He  from  an  or- 
der passed  under  Section  257, 
C  C.  P.,  confirming  a  sale  of  im- 
moveable property  in  execution 
of  a  decree  "  ...  119 

(12)  The  High  Court  cannot»  by  reason 
merely  of  a  difTerent  view  of  the 
law  subsequently  taken  by  a  Full 
Benchi  recall  an  order  admitting 
an  —  to  the  Privy  Council  120 
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123 


126 


128 


129 


Appeal. — (Continued.) 
(i;J)  An  —  will  not  lie  from  an  order  for 
execution  merely  on  the  ground 
that  there  is  an  error  in  the  decree, 
and  that  the  decree  should  have 
been  in  terms  other  than  it  is      .!. 

(14)  An  —  lies  from  an  order  holding  the 

first  defaulting  purchaser  liable  for 
the  difference  arising  from  re-sale 
in  execution  of  decree  under  Sec- 
tion 254,  C.  C.  P.      ' 

(15)  The  admissibility  of  a  special  -^  in  a 

case  of  the  Small  Cause  Court 
class,  for  contribution  in  respect  of 
costs,  is  a  matter  which  ought  not 
to  be  decided  by  an  Officer  of  the 
•  Court,  but  judicially  by  the  Court 
itself 

(16)  A  regular  —  lies  to  the  Zillah  jud^e 

from  the  judgment  of  a  Moonsiff 
dismissing  a  suit  for  want  of  evi- 
dence 

(17)  Re-admission  of -"— dismissed  under  . 

Section  6,  Act  XXIII.  of  1861   ...   130 
See  Claims  to  Attached  Property  (!) 
See  Curator  (3) 

See  Full  Bench  Rulings  (5)  (6)  (9)  (l  l) 
See  Jurisdiction  (i)  (2)  (5)  (6)  (8)  (13) 
See  Limitation  (19) 
See  Sale  (8) 
See  Security  (2) 
Application.    See  Execution  (1) 

See  Full  Bench  Rulings  {j) 
See  Limitation  (3) 
Arbitration. 

Enforcement  of  private  Award  of  — 

regarding  family  property 
See  Full  Bench  Rulings  (5) 

Assignment.    See  Onus  Probandi^ 
Attachment. 
(i)  Of   property  before   judgment.    To 
what    cases    Sections  81    to    84> 
C.C.P.,  applicable  ... 

(2)  Compensation  for  excessive  — 

(3)  An  —  of  immoveable  property  is  not 

voidable,  merely  because  all  the 
forms  prescribed  in  Section  239, 
C.C.P.,havc  not  been  followedwhen 
the  irregularities  complained  of  are 
immaterial,  and  not  productive  of 
any  substantial  injury  to  the  person 
who  objects  to  the  proceedings  ... 
See  Claims  to  Attached  Property, 
,  See  Maintenance, 

See  Sale  (l)  (5) 
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B. 

Bbnambb. 

A  purchased  ^'s  rights  at  a  sale  in  execu- 
tion o£a  decree  of  a  Civil  Court,  but 
found  the  lands  in  the  possession  of 
C,  a  purchaser  at  a  sale  by  the  Col- 
lector's Court.  A  praj^ed  to  be  put 
in  possession  summarily,  alleging 
C  to  hold  —  for  B.  Held  that  A 
could  not  proceed  summarily,  but 
must  bring  a  regular  suit  . .  ^  122 

c. 

Certificate. 

(i)  A  person  is  entitled  to  a  —  of  admi* 
nistration,  under  Act  XL.  of  1858, 
to  the  estate  of  her  minor  son  with 
a  view  to  bringing  a  suit  to  recover 
the  estate  of  his  grandfather         ...     23 

(2)  Case  of  two  Hindoo  widows  who,  in 
order  to  realize  the  amount  of  a 
decree  they  had  obtained  as  guar- 
dians of  their  step-son,  applied  for 
a  —  ,  and  their  application  was 
opposed  by  the  husband's  step- 
brother on  the  ground  that  they 
were  entitled  only  to  maintenance    32 

<3)  No  one  claiming  to  be  entitled  to  the 
effects  of  a  deceased  person  can  en- 
force the  payment  ot  a  debt  due  to 
the  deceased  without  the  produc- 
tion of  a  —  •  •  •    34 

(4)  When  a  minor  claimed  an  estate  as 

adopted  son — Held  that  a  —  ap- 
pointing a  guardian  under  Adl  XL. 
of  1858  would  not,  until  his  adop- 
tion was  proved,  entitle  the  minor 
or  his  guardian  to  interfere  with 
the  possession  of  the  estate  by  the 
deceased's  widow  who  denied  the 
adoption  and  claimed  the  estate  as 
heiress  ...    47 

(5)  Effect  and  objects  of  A6i  XXVIL  of 

i860  ...    53 

(6)  A  Judge  is  not  precluded,  by  reason 

of  a  will  and  the  existence  of  exe- 
cutors under  the  will  who  have 
taken  out  ^-  under  A6t  XL.  of 
1858,  from  enquiring  into  a  com- 
plaint against  the  executors  ...  123 
See  Minor  (3) 

Claims  to  Attached  Property. 

(1)  Section  11,  Act  XXIIL  of  1861,  does 

not  alter  or  modify  the  effect  of 
Section  246,  C.C.P.,  so  as  to  give 
an  appeal  from  orders  passed  under 
the  latter  Section  ...     61 

(2)  Where  property  is  seized  as  belong- 

ing to  A  as  representative  of  B,  de- 
ceased, and  A  claims  the  property 

^.•^  as  his  own,  and  denies  that  it  ever 

belonged  to  B  or  ^'s  estate,  A*s 
claim  is  properly  dealt  with  under 
Section  246  ...    ibm 

Compensation.    See  Attachment  (2) 


Construction.    See  Costs  (i) 

Costs. 
(i)  A  Judge  ought  not  to  apportion — con- 
trary to  decretal  order ;  nor  is  he 
at  liberty  to  put  his  own  interpre- 
tation upon  a  decretal  order  which 
is  unambiguous  in  its  terms        ...     30 

(2)  A  Court  is  bound  to  award,  as  —  to  a 

defendant,  his  pleader's  fees  calcu- 
lated according  to  Section .25,  Re- 
gulation XXVIL,  18 14;  the  plaint- 
iff cannot  take  advantage  of  any 
private  arrangement  between  the 
defendant  and  his  pleader  ...     35 

(3)  Where,  if  a  decree,  or  half  of  the  de- 

cree, had  been  enforced  against  a 
defendant,  such  defendant  would 
be  held  liable  for  the  —  of  the  en- 
forcement, the  defendant's  surety 
is  also  liable  for  the  —  of  such 
enforcement  ...     i*. 

(4)  A ,  under  a  decree  against  B,  took  pos- 

session of  ^'s  estate,  and  continued 
a  litigation  which  had  been  com- 
menced by  B's  manager,  and  in 
which  he  was  unsuccessful  and 
charged  with  the  costs  of  suit.  B, 
meanwhile  having-  appealed  to  the 
Privy  Council,  obtained  a  decree 
restoring  her  to  possession  of  the 
estate— ^ ELD  that  A  could  not 
recover  the  costs  he  was  charged 
with  from  the  estate  ...   124 

See  Appeal  (15) 

See  Interest  (i) 

See  jurisdiction  (5) 

See  Security  (3) 
Cross-Decree. 

The  purchaser  of  a  decree  against 
which  a  —  may  be  set  off  takes  his 
decree  subject  to  the  set-off        ...     73 
•  See  Full  Bench  Rulings  (3) 

Curator. 
(i)  Effect  and  objects  of  Act  XIX.  of  1841     53 

(2)  An  informal  citation  issued  by  a  Judge 

without  solemn  declaration  by 
complainant  and  without  prelimin- 
ary enquiry  under  Section  3  of  the 
same  Act  is  cured  by  the  party 
complained  of  appearing  and  op- 
posing the  application  on  the  merits    ibm 

(3)  The  Judge's  error  in  drawing  the  is- 

sues gives  the  High  Court  no  juris- 
diction to  interfere  with  an  order  as 
to  which,  by  Section  18  of  same  Act, 
neither  appeal  nor  revision  is  al-         , 
lowed  . . .    ib^ 

D. 

Decree. 

(1)  Power  of  Court  to  amend  —  at  vari- 

ance with  judgment  ...     31 

(2)  Execution  of  joint — as  a  several  —  ...     40 

(3)  A  —  for  possession,  once  satisfied  by 

the  plaintiff's  being  put  in  actual 
possession,  cannot  alterwards  be 
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revived    or   re-executed    on    the 
plaintiff  being  dispossessed        ...   1 08 
See  Appeal  (13) 
See  Costs  (i) 
See  Cross  — 
See  Ex'parte  — 
See  yotnt  — 
See  Onus  Probandi  (1) 
Default.    See  Sale  (9) 

E. 
Evidence. 

(1)  There  is  noprovision  of  law  which  for- 

bids a  Cfourt  to  accept  parol  —  in 
support  of  mesne-pronts  without  the 
support  of  dakhilas  ...     39 

(2)  A  verined  petition  is  not  —  •  •  •    43 
See  Appeal  (5) 

ExBCtTTION. 

(1)  Procedure  when  an  application  for  — 

is  irregular  in  form  15 

(2)  A  decree  against  the  representatives 

of  a  deceased  person  can  only  be 
executed  against  the  property  of  the 
deceased  come  to  their  hands,  so 
long  as  they  have  rightly  adminis- 
tered the  estate  ...     48 

(3)  If — has  once  been  duly  issued  against 

a  person  as  representative  of  one 
^  who  is  deceased,  this  person  cannot 
dispute  his  representative  character 
on  the  occasion  of  any  subsequent 
issue  of  —  against  him  as  repre- 
sentative *        ...     61 

(4)  A  decriee  can  be  enforced  against  the 

representative  of  a  deceased  person 
only  to  the  extent  of  the  property 
inherited  by  him.  An  objeaion  by 
the  representative  that  he  has  taken 
nothing  by  inheritance,  however 
valid,  IS  not  an  irregularity  contem- 
plated by  Section  256,  C.  C.  P.,  and  • 
must  be  raised  before  the  sale  in  —  1 16 

See  Appeal  (4)  (9) 

See  Decree  (2) 

See  Full  Bench  Rulings  (2)  (6)  (7) 

See  Joint  Decree. 

See  Jurisiiction  (I)  (7)  (9) 

See  Limitation, 

See  Mesne  Profits  (3) 

See  Notice. 

See  Pleading. 

See  Review  (2) 

See  Surety. 
Executors.    See  Certificate  (6) 
Ex-parts  Decree. 

'  (I)  Procedure  on  application  under  Sec- 
tion II 9,  C.  C.  P.,  to  set  aside  ap 
alleged  fraudulent —  ...    36 

{2)  The  30  days  **  after  any  process  for 
enforcing  the  judgment  has  been 
executed/'  within  which  a  defend- 
ant might  apply  under  Section 
1 19,  C.  C.  P.,  for  an  order  to  set 
aside  an  — ,  mean  30   days  after 

' '  the  execution  of  any  process  against 


Ex-parte  Decree. — (Continued.) 

the  person  or  property  of  the  de- 
fendant 
£x-parte  Motions.    See  Full  Bench  RuW 
ings  (12) 

F. 
F  AMiLY  Property.    See  Arbitration, 
Full  Bench  Rulings. 
*  By  five  ^fudges. 

(I)  Held  by  the  majority  of  the  Court  that, 
^  when  a  suit  is  remanded  in  part, 
the  appellant  is  entitled  to  only  a 
proportionate  refund  of  stamp-duty 
•  (2)  The  right  to  enforce  decrees  of  Her 
Majesty  in  Council  is  not  affected 
by  any  Law  of  Limitation 

(3)  Cross-decrees  i  n  the  sam  e  Court  may  be 

set  off  one  against  the  other,  whe- 
ther they  are  originally  decrees  of 
the  same  Court,  or  are  sent  to  the 
same  Court  to  be  executed.  But  de- 
crees of  different  Courts  cannot  be 
set  off  one  against  the  other,  unless 
when  they  are  both  in  the  same  Court 
for  the  purpose  of  being  executed. . . 

(4)  Power  of  High  Court,  under  Section* 
•     25,  Act  XXI I L  of  1 86 1 ,  to  interfere 

in  cases  in  which  a  subordinate  Court 
wrongly  exercises  appellate  juris- 
diction 

(5)  An  order  rejecting  an  application  to 

file  an  award  under  section  327, 
C.C.P.,  is  not  a  decree,  and  is 
therefore  not  appealable 

(6)  In  a  suit  in  which  an  appeal  to  the 

Privy  Council  from  a  decree  of  the 
High  Court  has  been  admitted  and 
is  still  pending,  the  Court  of  origin- 
al jurisdiction  which  made  the  de- 
cree first  appealed  from  has  power 
to  issue  execution.  But  such  Court, 
if  it  has  notice  of  the  appeal  to  the 
Privy  Council,  should  stay  its  hand 
until  the  parties  have  had  an  oppor- 
tunity ot  applying  to  the  High 
Court  under  Section  4,  Regulation 
XVI.,  1797 
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Section  20,  Act  XlV.  of  1859,  in- 
clude every  application  for  execution 
bond  fide  macie,  and  all  acts  done 
either  by  the  Court  or  by  an  Officer 
of  the  Court,  or  bond  fide  by  the 
applicant,  for  enforcing  a  decree  or 
keeping  it  in  force 

In  cases  falling  within  Section  216, 
C.C.P.,  a  judgment-creditor  should 
apply  for  the  execution  of  the  de- 
cree, and  not  for  the  issue  of  a 
notice ;  it  is  the  duty  of  the  Court 
to  issue  the  notice 

The  striking  of  an  execution-case  off 
the  file  is  not  a  proceeding  to  en- 
force the  decree.  In  such  a  case 
limitation  will  count  from  the  date 
when  the  application  for  execution 

fir 


65 


69 


72 


77 
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98 


ib. 
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was  first  made,  or  when  the  bond 
fide  act  was  done  in  furtherance  of 
the  application  , . ,    98 

(8)  A  respondent  may  file  with  the  Regis- 
trar, before  the  hearing  of  the  ap- 
peal, a  written  notice  of  the  ol)jec- . 
tions  which  he  intends,  under  Sec- 
tion 348,  C.  C.  P.,  to  take  at  the 
hearing  ...  102 

^  (9)  An^order  rejecting  an  application  to 
review  a  judgment  passed  on  ap* 
peal  is  not  an  order  made  on  appeal, 
from  which  an  appeal  lies  to  the 
Privy  Council  under  Section  39  of 
the  Charter  of  the  High  Court     ...    ib, 

(10)  When  a  decree  is  silent  as  to  interest, 
the  Court  executing  the  decree  has 

no  power  to  award  interest  ...  109 

(11)  Plaintiff  obtained  a  decree  for  posses- 

sion which  was  reversed  by  the 
High  Court  on  appeal,  and  restitu- 
tion of  the  property  was  ordered. 
Plaintiff,  having  appealed  to  the 
Privy  Council,  applies  to  be  allowed 
to  remain  in  possession  of  the  pro- 
perty upon  the  security  which  he^ 
has  already  given.  Held  that  the 
High  Court  had  no  jurisdiction, 
under  Section  4,  Regulation  XVI., 
1797,  to  suspend  the  restitution, 
and  that  the  aefendant  was  entitled 
to  enforce  restitution  without  giving 
security  ...  zii 

(12)  It  is  not  the  practice  to  hear  more  than 

one  Counsel  or  pleader  m  support  of 
*  ^^^aWf  motions  ...  114 

G. 
Guardian.    Sge  Minor  (i)  (4) 

I. 
Injunction. 
»  Issue  of  — '  to  defendant  endamaging 

or  making  away  with  property,  and 
appointment  of  receiver  or  manager. 
To  what  cases  Section  92,  C.  C.  P., 
applicable  ...     i 

Instalments*    See  Interest  (2) 

See  Limitation  (26) 
Interest. 

(1)  Chargi^able  on  costs  whether  stated  in 

the  decree  or  not  •••    15 

(2)  From  date  of  decree  to  date  of  payment    e6 

(3)  If  a  decree-holder  gives  up  a  portion 

of  his  claim,  and  verbally  agrees  to 
receive  the  remainder  by  instal- 
ments, he  does  not  thereby  give  up 
*-  to  which  he  is  entitled  under  the 
decree  ...  121 

See  Full  Bench  Rulings  (10) 
Irregularity.    See  Attachment  (3) 
^4>  ^9^^  Curator  (2) 

See  Execution  (1) 
See  Sale  {4)  is)  {6)  {^  (12) 
Issues.    See  Curator  (3) 
See  Pleader  (2) 


JOINT-rDBCRES. 

(1)  One  who  holds  a  depree  for  posses- 

sion of  a  2-annas  share  jointly  with 
co-sharers  to  whom  the  remaining 
14  annas  belong  is  not  entitled  in 
execution  to  obtain  exclusive  pos- 
session of  any  specific  portion  of  the 
lands  covered  by  the  oecree         ...     59 

(2)  The  right  of  one  depree-holder  to  ex^ 

cute  is  kept  alive  by  proceedings 
duly  taken  to  put  a  —  m  execution 
by  his  co-decree-holder  ...     ib, 

(3)  Not  affected  by  arr^gement  made  by 

the  decree-holders  as  to  their  rela- 
tive shares  in  the  amount  decreed     76 

(4)  Without  specific  order  to  that  effect 

one  of  several  decree-holders  can- 
not take  out  execution  of  his  por- 
tion of  the  decree  ...     ib. 
See  Limitation  (19)  (24) 

Joint  Hindoo  Family. 

In  a  suit  for  possession  of  a  judgment- 
debtor's  share  in  a  family-residence, 
possession  was  ordered  to  be  ^iven 
to  him  so  as  not  to  annpy  or  insult 
the  inmates  of  the  hpuset  but  he 
was  declared  entitled  to  compensa- 
tion to  the  value  of  his  share  in^the 
family  stair-case  ...     75 

Judgment. 

Directions  a,s  to  the  manner  in  which 
a  Judge  should  write  his  —  ...    1 15 

Jurisdiction. 

(1)  The  Hifi[h  Court  cannot,  under  Sec- 

tion 30,  Act  XXIII.  of  1861,  direct 
the  Lower  Courts  to  take  security 
in  the  execution  of  a  decree  against 
which  no  appeal  has  been  preferred 
to  it  ...     15 

(2)  The  High  Court  cannot  admit  an  ap- 
•  peal  to  the  Privy  Counph  when  the 

evidence  tp  show  that  the  value  of 
the  property  in  appeal,  though 
stated  at  less,  was  reaUy  more  than 
Rs.  ^o,OQQ,  is  not  tendered  until 
after  the  time  allowed  for  appeal...      17 

(3)  Of  High  Court  to  interfere  with  deci- 

sions of  Small  Cause  Courts        ...     26 

(4)  Where  sever£^l  de^dants  submit  to 

a  joint  decree,  it  is  not  competent 
to  the-  Court  in  execution  to  treat 
the  decree  as  a  several  decree 
against  the  different  defendants  in 
respect  pf  their  proportionate  shares 
however  equitable  such  an  order 
maybe  ...     46 

(5)  Power  of  High  Court,  in  the  case  of 

an  appeal  to  the  Privy  Council,  to 
suspend  execution  of  decree  of 
Lower  Court  not  appealed  from,  or 
to  ditect  the  taking  of  security     ...     45 

(6)  Power  of  Lower  Court  to  award  costs 

of  appeal  to  High  Court  in  a  case 
remanded  by  the  latter  without  any 
order  as  to  costs  of  appeal  •«•    ibm 
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Jurisdiction — (Continued,) 

(7)  When  a  case  is  transferred  by  the 

Court  which  passed  the  original 
decree  to  another  Court,  in  order 
that  the  decree  may  be  executed, 
and  the  proceeding  on  the  appli- 
cation for  execution  have  oeen 
struck  off  for  default,  the  proper 
Court  to  apply  to  for  a  fresh  issue 
of  execution  is  the  Court  which 
passed  the  original  decree,  and  not 
the  Court  to  which  the  case  was 
transferred  for  execution  ...     47 

(8)  The  High  Court  has  no  further  — 

in  a  matter  where  a  petition  of  ap- 
peal to  the  Privy  Council  was  re- 
turned, because  not  accompanied 
with  the  sum  certified,  or  a  sum 
probably  sufficient  to  meet  the  ex- 
pense of  translating  and  transcrib- 
ing the  proceedings  in  the  case,  and 
the  application  was  renewed  after 
the  time  for  appeal  had  expired...     50 

(9)  A  Zillah  Judge  must  execute  his  own 

decrees,  and  has  no  power  to  di* 
rect  the  Principal  Sudder  Ameen 
to  take  up  and  dispose  of  an  appli- 
cation for  execution  ...     51 

(10)  The  High  Court  declined  to  interfere 

with  an  order  of  a  Judge  complain- 
ed of  as  made  without  —  ,  confirm- 
ing an  order  of  the  Sudder  Ameen 
affimiing  a  sale,  the  order  of  the 
Judge  having  been  passed  more 
than  a  year  and  a  half  ago,  and 
having  been  acted  upon  by  the  pe- 
titioner 96 

(11)  Ohjections  such  as  limitation,  wfaidi 

practically  affect  the  —  of  the 
Court  should  be  tried  by  the  Court 
executing  the  decree  ...  118 

(12)  The  Higfi  Court  cannot  interfere,  un-      • 

der  Section  35,  A61 XXIII.  of  1861, 
where  a  subordinate  Court  has  not 
exceeded  its  *-  ...  X19 

(13)  The  High  Court  has  no  authority  to 

re-admit  an  appeal  to  the  Privy 
Council  which  has  once  been  dis- 
missed for  default  ...  121 

(14)  The  High  Court  refused  to  express 

any  opinion  on  a  petition  complain- 
ing ot  the  refusal  of  the  Deputy 
Commissioner  of  Hazareebaugh  to 
enforce  a  bond  specially  registered 
under  A6^  XVI.  of  1864  ...    ib. 

S€9  Appeal  (8) 

See  Curator  (3) 

See  Full  Bench  Rulings  (4)  (6)  (10)  (II) 

See  Possession  (i) 

L. 

LiVDHOLDBiis.    See  Resistance  of  Process, 
LtOAL  Disability.    See  Limitation  (9) 

LlMlTATIOH. 

(I)  Bxecntion  of  decrees  in  force  at  the 
tinie  of  the  passing  of  A^  XIV.  of 
*    1S59  .-.     14 

VoL  VI.     • 


Limitation. — (Continued.) 

(2)  A  suit  by  a  decree-holder  to  set  aside 

orders  passed  under  Section  246, 
C.  C.  P.,  and  to  declare  his  right  to 
sell  a  certain  estate  as  the  property 
of  his  judgment-debtor  in  execu- 
tion of  his  decree,  is  a  proceedingi 
within  the  meaning  of  Section  .20,  ; 
A<ft  XIV.  of  1859,  to  enforce  such 
decree  ...     14 

(3)  ^A  corrected  application  for  execution 

of  a  decree  is  not  barred  by  —  ,  if 
the  original  application  was  in  time     15 

(4)  Proceedings  taken  in  execution  of  de- 

cree under  either  Section  20  or  2 1, 
A61  XIV.  of  1859,  are  without 
authority  of  law,  unless  taken  within 
the  time  allowed  by  law  ...     17 

(5)  When  a  decree  contams  separate  de- 

crees against  separate  individuals, 
—  may  apply  against  the  different 
defendants  as  if  there  were  separate  • 
decrees  ...  '  18 

(6)  Where  a  judgment-creditor  took  out 

execution  of  his  decree  for  costs 
gainst  all  the  judgment-debtors, 
*  and  recovered  a  portion  from  some 
of  them,  and  released  those  particu- 
lar debtors  from  any  further  pay- 
ment under  the  decree,  his  suit  to 
recover  the  amount  due  from  the 
other  debtors,  having  been  brought 
within  3  years  from  the  date  of  the 
proceeding  last  taken  by  him,  was 
ncld  not  barred  by  —  under  Sec- 
tion 20,  Adt  XIV.  of  1859  •••     25 

(7)  When  once  Act  XIV.  of  1859  actual- 

ly came  into  operation,  ajl  cases 
became  subject  to  its  provisions, 
and  a  decree-holder  did  not  get  a 
fresh  start  from  1862  ...     30 

(8)  A  distinct  admission    by  a  decree- 

holder's  vakeel  of  his  inability  to 
carry  on  the  case,  for  want  of  in- 
structions from  his  client,  is  not  a 
proceeding  under  Section  20,  Act 
A IV.  of  1 859,  to  keep  alive  the  decree    34 

(9)  Act  XIV.  of  1859  contains  no  provi- 

sion by  which  the  execution  of  a 
decree  is  barred  by  —  on  account 
of  minority  or  other  legal  disability    37 

(10)  A  mere  application  for  execution  of  a 
decree  is  not  a  proceeding  which 
keeps  alive  the  decree  ...    ib, 

(11)  The  three  years'  —  prescribed  by 
Section  20,  Act  XlV.  of  1859, 
count  from  the  date  of  the  final 
decree  of  the  Appellate  Court  in  a 
case  in  which  the  judgment-debtor 
has  appealed  against  the  original 
decree  ...     3^ 

<12)  An  infructuous  application  for  the 
substitution  of  the  names  of  the 
heirs  of  a  deceased  decree-holder 
is  not  a  process  to  keep  the  decree 
alive  •••    ib» 


xl 


I 


IHDEX  (hISCSLLANSOUS  APPEALS). 


Limitation. — (Continued,) 

(13)  Section  20,  and  not  Section  21,  is  ap- 

plicable to  a  decree-holder  coming 
in  within  3  years  from  the  date 
when  a  previous  proceeding  has 
been  taken  to  enforce  his  decree  ...     39 

(14)  Effect  of  Aa  XI.  of  1861  ...     41 

(15)  An  attempt  at  settlement  of  accounts 

in  Court  is  sufficient  to  keep  a  de- 
cree alive  ...     43 

(16)  An  unnecessary  and  unsuccessful  sui^ 

is  not  a  proceeding  to  enforce  a 
(  decree  within  the  meaning  of  Sec- 

tion 20,  A61  XIV.  of  1859  ...     48 

(17)  The  act  of  taking  out  the  proceeds 

of  a  previous  sale  in  execution  of  a 
decree  is  not  a  proceeding  to  keep 
alive  the  decree  within  the  meaning 
of  the  same  Section  ...     49 

(18)  The  mere  striking  off  of  an  applica- 

tion for  execution  is  not  a  proceed- 
ing within  the  meaning  of  the  same 
Section  ...     60 

(19)  Where  one  of  two  defendants  appeals 

against  a  decree,  if  the  decree  was 
joint  and  several,  and  the  appeal 
imperilled  the  whole  decree,   th^ 
time  for  execution  will  count  from 
the  date  of  the  decision  in  appeal . . .     ib, 

(20)  An  application  for  execution  of  a  de- 

cree, followed  by  the  issue  of  notice, 
if  made  bond-fide  {i,  e,^  with  a  real 
intention  and  desire  on  the  part  of 
the  decree-holder  to  execute  his 
decree),  is  a  proceeding  within  the 
meaningof  Section  20,  Adl  XIV. of 
1859,  to  keep  alive  the  decree     ...     63 

(2 1 )  The  period  of — for  executi  ng  a  decree 

counts  from  the  date  on  which  any 
bond-fide  is  done  by  the  decree- 
'  holder,  or  by  the  Court,  in  further- 

ance of  the  execution  of  decree  ...     ib. 

(22)  The  striking  off  of  an  execution-case 

gives  the  decree-holder  no  fresh 
starting  point  from  which  to  count —    ib, 

(23)  An  application  for  execution  and  an 

order  to  deposit  tullubana,  followed 
by  the  deposit  of  the  tullubana  and 
service  of^  notice,  are  sufficient  to 
keep  the  decree  alive  ...     74 

(24)  Bond-fide  proceedings  taken  by  one 

of  several  decree-holders  will  keep 
alive  the  rights  of  all  .  ...     76 

(25)  Proceedings  in  execution,  originating 

in  illegality,  and  which  have  been 
the  subject  of  contests  by  the 
judgment-debtor,  and  are  still  un- 
der consideration  in  appeal,  are  not 
bond-fide  proceedings  to  keep  alive 
the  decree  ...     91 

•^  (26)  Where  a  decree  passed  before  1859 
authorized  the  judgment-debtor  to 
pay  by  instalments  extending  over 
13  years,  and  no  proceedings  in 
execution  were  taken  within  the 
time  prescribed  by  Sections  20  and 
21,  A61  XIV.  of  1859,  the  execu- 


Limitation. — (Continued,) 

tion  of  the  decree  was  held  barred 
by  —  even  as  to  those  instalments 
which  were  within  time  ...     92 

(27)  The  execution  of  decrees  of  the  High 

Court  are  governed,  as  to  —  ,  by 
Section  19,  and  not  Section  20  or 
22,  Act  XIV.  of  1859  ...     94 

(28)  Where    a    decree    passed    by    the 

late  Sudder  Court  in  1859  was 
appealed  to  the  Privy  Council,  and 
the  decree-holder  neither  applied  to 
the  Sudder  Court  or  to  the  High 
Court  to  take  out  execution,  nor 
appeared  before  the  Privy  Council 
by  whom  the  appeal  was  struck  off 
for  default — Held  that  the  exe- 
cution of  the  decree  was  barred 
by  —  under  Section  20,  Act  XIV. 
of  1859,  no  proceeding  haviiig  been 
taken  to  enforce  it  within  3  years ; 
and  that,  in  such  a  case,  the  word 
"judgment"  in  that  Section  did 
not  mean  the  final  judgment      ...     95 

(29)  The  steps  taken  to  enforce  the  execu- 

tion of  this  decree,  which  was  in 
force  when  Act  XIV.  of  1859  was 
passed,  were  held  to  be  bond-fide 
and  sufficient  to  keep  the  decree 
alive  .-.   104 

(30)  The  time  occupied  in  procuring  a  copy 

of  the  order  appealed  from  should 

be  deducted  from  the  period  of  —  106 

(31)  An  admission  by  a  judgment-debtor 

gives  the  creditor  a  fresh  start,  and 
avoids  the  —  which  might  other- 
wise run  against  execution  ...   1 15 

(32)  When  execution  is  barred  by  — ,  the 

bar  is  not  removeable  by  subse- 
quent proceedings  taken  by  the  de- 
cree-holder without  objection  by 
•  the  debtor  *  ...  118 

See  Appeal  (4) 

See  Full  Bench  Rulings  (2)  (7) 
See  Joint  Decree  (2) 
See  Jurisdiction  (\\) 
See  Surety  (i) 
Local  Enauiry.    See  Mesne  Profits  (2) 
Lunatic.    See  Widow, 

M. 

Mahomed  AN  Law.    See  Minor  (4) 
Maintenance. 

Arrears  of  —  are  liable  to  attach- 
ment in  execution  of  a  decree,  al- 
though the  right  to  future  —  is  not     . 
so  liable  ...     154. 

Manager.    See  Receiver,  • 

See  Widow, 
Mesne  Profits. 

(1)  May  be  awarded  under  Section 1 1,  Act 

XXIII.  of  1 86 1,  for  the  period  dur- 
ing which  thedecree-holder  was  exe- 
cuting the  decree,  and  was  kept  out 
of  possession  by  the  opposite  party.    13  . 

(2)  Where  a  plaintiff  names  by  estimation 

a  certain  sum  as  the  amount  ot  — 
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Mesne  Profits. — (Continued,) 

and  pays  the  Court  to  ascertain  the 
amount  definitely  by  local  enquiry, 
he  is  entitled  to  receive  the  sum 
which  the  local  enquiry  may  show 
to  be  really  due  28 

(3)  A  obtained  a  decree  declaring   him 

entitled  to  possession, under  a  mort- 
age, of  one-third  of  the  property 
m  dispute  with  — ,  B  subsequently 
obtained  a  decree  against  ^  and 
the  other  co-sharers  for  possession 
of  the  whole  estate  with  —  under 
another  mortgage  ;  but,  instead  of 
taking  full  advantage  of  his  decree, 
he  received  from  all  the  co-sharers 
the  amount  due  to  him  on  the 
original  transaction,  and  restored 
the  property  to  them.  Held  that 
A  was  entitled  to  recover  — 
due  to  him  under  the  original 
decree  ...  ...     «'i« 

(4)  Under  a  decree  for  possession  with  — 

from  8th  Bysack  1264,  the  plaintiff 
was  held  entitled  to  the  rents  of 
1 263 , and  whatever  else  was  real  ized 
by  defendant  after  8th  Bysack  1264 
during  his  wrongful  possession   ...     33 

(5)  The  same  decree  being  silent  as  to  — 

after  suit,  the  decree-holder  was 
rec^^uired  to  apply  to  the  Court 
which  made  the  decree,  to  amend 
its  order  regarding  — -  ...     ib. 

See  Evidence  (i) 

MnoR. 

(i)  A  guardian's  acts  may  appear  hostile 
to  his  ward,  and  yet  be  done  in 
good  faith  ...  ...     18 

(a)  An  administrator,  holding  a  certificate 
under  Section  7,  Act  XL.  of  1858, 
is  no4  barred  to  file  in  Court  peri- 
odical accounts  of  monies  realized    • 
and  disbursed  on  account  of  the  —    53 

(3)  Suit   for  —  by   relative   without   cer- 

tificate    ...  ...  •••   116 

(4)  According  to   Mahomedan   Law,   a 

mother  has  a  preferential  right 
over  the  paternal  uncle  to  the 
guardianship  of  a  —  and  the  cus- 
tody of  his  person      ...  ...   1 25 

See  Certificate  (i)  (4) 

See  Limitation  (9) 

MOOKTEARS. 

(i)  Admission  of—  ...     29 

,  (2)  There  is  no  limitation  of  time  for  the 
grant  of  a  certificate  by  a  Judge 
under  Rule  39  of  the  Rules  tor  the 
admission  of -^  ...  ...     12 

Mortgage. 

The  mortgagee  of  the  property  sold 
subject  to  his  —  is  not  entitled  to 
have  the  surplus  proceeds  paid  to 
him  in  satisfaction  of  the  decree 
which  he  had  obtained  upon  his  — , 
and  upon  which  he  had  issued 
execution  t.i  •••    13 


N. 
Notice. 

Service  of — urfderSection2i6,C.C.P., 
effected  by  striking  up  the — on  the 
j  udgment-deb  tor's  house,i  nstead  of 
returning  the — to  the  Court  under 
Sections  220  and  156,  when  it  was 
found  that  the  j  udgment-debtor  was 
absent  may,  even  if  the  service  was 
defective,    be    notwithstanding  a 
bond-fide  proceeding  to  enforce  the  • 

•       decree      ...  ...  •  •     97 

See  Full  Bench  Rulings  (7) 

O. 

ONtrs  Probandi. 

On  the  party  to  whom  a  decree  has 
been  transferred,  to  prove  his  title 
to  execute  if  disputed  ...  136 

P. 

Pleader. 

-    (i)  A  Zillah  Judge  has  no  power,  after 
1st  January  1866,  to  make  an  order 
under  \a.  XVII I.   of    1852  dis- 
missing a  —  .     He  should  proceed 
•         under  Section  16,  Adl  XX.  of  1865, 
and  refer  the  matter  with  his  report 
to  the  High  Court.     Even  under 
Adl  XV in.  a  —  was  liable  to  dis- 
missal only  on  proof  of  conviction 
of  a  criminal  offence  or  breach  of 
trust,  &c.  ...  ...       5 

(2)  A  client  is  not  bound  by  the  mis- 
taken consent  of  his  —  to  abide  by 
the  issues  of  law  erroneously  framed 
by  the  Judge  ...  ...  .  53 

See  Costs  (2) 

See  Full  Bench  Rulings  (1.2) 

Pleading. 

A  decree-holder  ought  to  urge  be- 
fore the  Lower  Court,  or  make  it  a 
distinct  ground  of  special  appeal,  ^ 

that  it  is  too  late  to  take  objection 
to  the  execution  after  the  property 
has  been  sold  ...  ...     63 

Possession. 

A  Court  has  no  power  summarily  to 

*  deprive  a  decree-holder  of  —  of 
lands  which  have  been  decreed  in 
his  favor,  and  of  which  he  has  been 
put  into  possession  under  his  decree, 
and  to  which  the  parties  seeking  — 
of  the  lands  in  quesdon  laid  no 
claim  when  the  decree-holder  took 

,    though   they    claimed    other 

lands        ...  •••  •••  '^ 

See  Decree  (3) 

See  Joint  Decree  (i) 
Practice. 

See  Appeal  {IS) 

See  Full  Bench  Rulings  (12)  ^ 

Pre-emption. 

Claims  to  —  of  putteedaree  estates  infi 
Sylhet,    under    Section    14,    Act 
XXIH.  of  1861,  how  to  be  assert- 
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Privy  Council.     SeeAppeal  ii)  {2)  {S)  {12) 

S0e  Costs  (4) 

See  Full  Bench  Rulings  (2)  (6)  (9)  ( 1 1) 

See  Jurisdiction  (2)  fe)  (8)  (13) 

See  Security  (2) 
Procbdure.     See  Benamee, 
PuTTEEDAREE  ESTATES.  See  Pre-emption. 

R. 
Receiver. 

Appointment  of — or  manager       ...       i 
Registration. 
(i)  Section  15,  Act  XVI.  of  1864,  applieS 
,  only  to  cases  in  which  the  Regis- 
trar   has    improperly    refused    to 
register  an  instrument  ,    ...     61 

(2)  The  Registrar  to  whom  a  deed  is  pre- 

sented for — has  nothing  to  do 
with  its  recitals  or  its  possible 
operation  as  regards  third  parties 
who  are  not  parties  to  it,  but  is 
bound  to  register  if  the  party  ap- 
plying for— has  complied  with  the 
provisions  of  Section  29,  ActXVl. 
of  "864    ... 

(3)  According  to  Section  15,  Act  XVI.  of 

1864,  a  regular  suit,  and   not  a 
miscellaneous  application,  must  be* 
brought  to  compel  a  Registrar  to 
register    ...  ...  .,^    ,-^^ 

See  Jurisdiction  (14) 
RBLmauiSHMENT.    See  Interest  (3) 
Remand.    See  Full  Bench  Rulings  (i) 
Representatives. 

See  Claims  to  Attached  Property  (2) 
See  Execution  (2)  (3)  (4) 
Resistance  of  Process.  . 

Section  25,  Regulation  IV.,  1793,  is 
applicable  to  landed  properties  ...     50 
Respondent.    See  Full  Bench  Rulings  (») 
Restitution.  See  Full  Bench  Rulings  (ii) 
Reyi^ksioisek.  See  Security  {i) 
Review. 

(i)  A  record  should  always  be  kept  by  a 
Judge  of  all  orders  passed  by  him, 
rejecting    applications    for  —  of 

/  V  A  J^^i^ll^"'  -  ...  108 

(2)  A  Judge  has  power  to  —  an  order  pass- 
ed by  him  in  execution  of  decree  ...  127 
See  Appeal  (8) 
See  Full  Bench  Rulings  (9) 
Revision.    See  Curator  (3) 

See  Full  Bench  Rulings  (4) 

S. 
Salb« 

(i)  Where  a  decree  directs  the — of  A*s 
property  first,  and  then  of  B*s,  if 
the  decree-holder  is  unable  from 
opposition  to  s€\\  A*s  property^  and 
proceeds  against  B*s,  and  cannot 
realize  his  decree  thcFefrom,  he 
^  has  not  lost  his  right  to  attach  and 

sell  i4' J  property        ...  ^       jg 

W  A  judgment-debtor  whose  right  in  the 
property  in  dispute  was  put  up  for 
—  under  a  previous  execution,  and 
purchased  by   the   decree-holder 


S  AL  E . — (Co  ntin  ued,) 

himself,  can  contest  the  legality  of 
^••e  ■— .-       ...  ,,,  •..3' 

(3)  Smallness  of  price  is  not  a  sufficient 

ground  for  setting  aside  a  — -  unless 
It  be  the  effect  of  an  irregularity  in 
the  —  proceedings  ...    li. 

(4)  Where  irn^ularities  were  allesnd  in 

the  mode  of  enforcing  attadiment 
and  making  proclamation  of  —-.the 
Judge  was  required  to  go  fully  into 
the  case  and  determine  whether 
the  debtor  had  sustained  substan- 
tial injury  ...  ...    45 

(5)  Objections  by  the  judgment-debtor  to 

a  —  in  execution  of  decree  being 
made  absolute  can  be  raised  and 
disposed  of  only  under  Sections  256 
and  257,  C.  C.  P.,  under  which  a — 
can  be  set  aside  on  the  ground  of 
irregularity  in  publishing  or  con- 
ducting it  ...  ...    46 

(6)  Directions  as  to  the  payment  of  the 

purchase-money  at  —  in  execution 
of  decree  arising  under  Section  254, 
C.  C.  P.,  are  to  be  dealt  with  as 
provided  by  that  Section,and  do  not 
fall  under  Sections  256  and  257  ...    82 

(7)  No  appeal  lies  to  the  Judge  from  an 

order  passed  by  a  subordinate 
Court  under  Section  254  ...    ih. 

(8)  A  default  under  Section  254  is  not  an 

''  irr^ularity  in  conducting  the 
sale"  under  Section  256  ...    ib* 

(9)  Where  a — in  execution  of  decree  is 

postponed,  a  fresh  proclamatiph 

and  fresh  notice  ought  to  be  issued    84 

(10)  An  application  for  the  reversal  of  a — 

made  after  its  confirmation,  and 

after  the  expiry  of  30  days  from  the 

date  of  sale,  is  inadmissible  under 

»  Section  256  ...  *  ...  122 

(i  i)  On  an  application  to  set  aside  a  —  of 

•  immoveable  property  in  execution 

of  a  decree  under  Section   256, 

before  ascertaining  whether  any 

substantial  injury  lias  accrued  to 

the  debtor,  the  Court  must  come 

to  a  distinct  finding  that  there  has 

been  an  irregularity  in  publishing 

or  conducting  the —  ...  125 

(12)  Liability  of  first  defaulting  purchaser 

on  re-sale  under  Section  254       ...  126 
See  Appeal  (11)  (14) 
See  Jurisdiction  (10) 
See  Mortgage  (I)  , 

See  Pleading  (t) 
Seccrity. 
(i)  Where  a  Hindoo  widow  held  under  a 
decree  only  a  life-Interest  in  certain 
land  or  in  the  money  which  subse- 
quently represented  that  land,  any 
one  holding  in  her  place  the  same 
decree  can  nave  no  higher  position 
than  she  had,  and  cannot  nave  the 
money  without  •— .  Under  such  a 
state  of  facts,  the  consent  of  th« 
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immediate  reversioner,  during  the 
widow's  lifetime,  cannot  dispense 
with  the  necessity  of  taking  such  —    22 

(2)  In  the  case  of  an  appeal  to  the  Privy 

Council,  — -  to  the  extent  of  the 
whole  sum  decreed,  need  not  always 
be  taken  from  the  decree-holder. 
When  -—  is  taken  for  less  than  the 
full  amount  decreed,  the  decree- 
holder  should  be  restrained  from 
issuing  process  of  execution,  with  a 
view  to  realizing  any  sum  in  excess 
of  the  amount  for  which  —  is  given    62 

(3)  Quare, — ^Whether,  in  a  case  in  which 

the  appellant  is  not  residing  out  of 
the  Bntish  territories  in  India,  the 
High  Court  has  authority  to  de- 
mand —  for  costs  from  the  appel- 
lant after  the  issue  of  summons, 
i,e,\  notice  of  the  appeal  ...  123 

See  Full  Bench  Rulings  (6)  (11) 
See  jfurisdiciion  (l) 
Sbrvic£.    See  Notice. 
Sbt-Off.    See  Cross-Decrees. 
Sharbr. 

See  yoini  Decree  (i) 

See  yoini  Hindoo  Family  (l) 


Sheristadar. 

Refusal  of  Zillah  Judge  to  confirm 
nomination  of  —  bySudderAmeen  128 
Small  Cause  Courts. 
See  Appeal  (15) 
See  jurisdiction  (3) 
Stamp  Duty.    See  Full  Bench  Rulings  (i) 
Sunday.    See  Appeal  (xo) 
Surety. 

Liability  of  —  different  from  that  of 
judgment-debtors,  proceedings  by 
•     any  of  whom  will  not  keep  the 
decree  alive  as  against  him        ...     44 
See  Costs  (3) 

.V, 

Verification. 

Application  for  —  of  a  plaint  by  a 
person  other  than  the  plaintiff    ...     59 

W. 
Widow. 

The  appointment  of  a  Hindoo  —  as 
manager  of  the  estate  of  a  lunatic 
is  always  undesirable  M  any  other 
suitable  person  can  be  found      ...     52 
See  Certificate  (2)  (4) 
•     See  Security  (l) 
Will.  See  Certificate  (6) 


I 


•  • 


• 


T^BLE  OF  O^SES 

(MISCELLANEOUS  APPEALS.) 


15 
28 

38 


A. 

Abdool  Taleel  vs.  Kalee  Koomar  Outt  ...      3 

Abdool  Kurreem  vs.  Ooghun  Lai  ...  119 

Abdool  Mujeed  ...  128 

Ahmeenooddeen  Ahmed  ...       5 

Alimooddeen  Moallem  vs.  Svfcx>ra    '  ...   125 

Ameeninissa  V5.  Indurjeet  Koonwar  ...     97 
Anundmoyee  Dossee  vs.  Poorno  Chunder 

Rai  ...     69 

B. 

Baroda    Soondery    Dossee    vs.    Huryhur 

Mookerjee                                            ...  114 

Beer  Chunder  Joobraj  vs.  Ram  Coomar  Ohur  26 

Bell  and  Campbell  vs.  Thakoor  Doss  Gossain  ib . 

Bhoopnarain  Sinc^  vs.  Sunkur  Dutt  Jha  ...  47 

Bhugobutty  vs.  Mohun  Chunder  Puttidundo  97 
Bhugwan    Chunder    Ghose    and    Gobind 

Chunder  Ghose 
Bhunnoo  Sine  vs.  Hurruk  Sine 
Bishen  Dyal  §ing  vs.  Ram  Sunker  Tewaree 
Btsnoo  Chunder  Biswas  vs.  Troylucknath 

Banerjee                                             ...  28 

Bolakun                                                         ...  121 

Brinda  Debee  1^5.  Gopee  Soonduree         ...  82 

Bukshee  V5.  Bungseedhur                          ...  46 

Bttnneead  Ali  vs.  Juggessur  Sing             ...  25 

Bussenun  vs.  Alfun                                    ...  122 

C. 

Chedoo  Lai  vs.  Nund  Coomar  Lai  ...  60 

Chintamun  Siifg  vs.  Roopa  Kooer  32,  §3 

Choonee  I^i  vs.  Pultoo  Bhukut  ...  74 

Chunder  Coomar  Roy  vs.  Shurutsoondery 

Debia  ...  37 

Debnath  Holdar  vs.  Doya  Moyee  Dossee  34 

Dhera  Mahatab  Chund  vs.  Dino     Moyee  60 

Dheraj  Mahatab  Chund  V5.  Pearee  Dossee  61 

Dheraj  Mahatab  Chund  vs.  Bularam  Sing  63 
Dinobundhoo  Saha  vs.  Wooma  Soonduree 

Dassia                                                  ...  52 

Doorga  Churn  Roy  vs.  Dino  Moyee  Debia  14 

Doorga  Doss  Dutt                                     ...  65 

F. 

Vuteh  Ali  vs.  Gregory  ...     13 

FuzuluCoonissa  vs.  Chuttur  Dharee  Sing  ...    43 

G. 

Goluck  Chunder  Kur  ...  29 

Gooroo  Doss  Aukholee  vs.  Modhoo  Koondo  98 

Gooroo  Doss  Dutt  vs.  Dwarkanath  Manna  61 
Gopal  Kishen   Potdar  vs.  Shurutsoondry 

Pebea  ...  41 


Gopeenath  Roy  vs.  Gopeenath  Chatterjee  106 
Gree^hunder  Lahooree  vs.  Fukeer  Chund 

Khan  ...     72 

Gunesh     Mohapattur    vs.     Chundychurn 

Kitunya  ...  126 

H. 

Heramoyee  vs.  Ram  Kishore  Acharjee  ...  124 
Hookum  Bibee  vs.  Mahomed  Moosa  Khan  13 
Hufuzutoollah    Chowdry    vs.     Humeedar 

Rohoman  ...  123 

Huree  Bun^^sho  Bannerjee  vs.  Ramessur 

Bannerjee  ...     38 

Hurkhoo  Sine  vs.  Ram  Kishen  ...     44 

Huronath     Bose     vs.     Muddun     Mohun 

Chuckerbutty  *  •••39 

Hurj^onath  Roy  vs.  Indoo  Bhoosun  Deb  Roy    33 

L 

Indurjeet  Koonwar  vs.  Mazum  Ali  Khan  76 
Ishur  Chunder  Dutt  vs.  Mothooranath  Doss  122 

m 

J. 

Jardtne,  Skinner,  &  Co.  vs,  Shama  Soon- 
duree Debia  •••59 
Joachim  ...   120 
oheronnissa    Khatoon    vs.    Ameronnissa 
Khatoon  ...     59 
Joteeram  Doss  vs.  Huruf                          ...   115 
oynarain  Geeree  vs.  Shibpersad  Geeree  ...       i 
ugti  Sahoo              -  ...   121 
unardun  Doss  Mitter  vs.  Rooknee  Bullub    48 
ussoda  Koonwur  vs.  Gooree  Byjnath  Per- 
shad  ...     53 

K. 

Kashee  Shuree  Debia  vs.  Grees  Chunder 

Lahooree  ...     64 

Kebul  Kishen  Sein  vs.  Obhoy  Churn  Doss    36 
Khatoo  Bebeevs.  Furrukh  Ali  ...   108 

Kishen    Bundho   Roy  and  Kishen  Chand 

Roy  ...     17 

Kishen   Mohun  Josh   vs.   Chunder   Kant 

Chuckerbutty  ...     49 

Kisto  Coomar  Chowdry  vs.  Anund  Moyee 

Chowdrain  ...   128 

Koodrutoollah  vs.  Rughoobur  Dutt  Chowdry    50 
Kool   Chunder   Chuckerbutty  vs.   Kumul 

Chunder  Roy  ...     17 

Kooraram      Chuckerbutty      vs.      Shama 

•    Soondree  Debia  ...  129 

Koorani  Bebee  vs.  Bhoobun  Mohini  Dossee    ^ 
Koroona  Moyee  Dossee  vs.  Nobo  Kissore 

Sein  ...     36 

Koylasputty  Narain  Singvx.  Bimarain  Sing    41 


xlvi 


t 


TABLE  OF  CASBS  (MISCELLANEOUS  APPEALS). 


L. 


Leelanund  Sing  vs.  Motee  Sing 
Lotf  All  Khan  vs.  Court  of  Awards 
Lotf  Ali  Khan  vs,  Velaet  Ali  Khan 
Luchmee  Koonwar  V5.  Bhugwan  Doss     ... 
Luphmun  Persad  vs,  Bissoo  Bibee 
Luchmun  Sahoy  vs.    Bhugwan   Chunder 

Dutt 
Luckhee  Narain   Chuckerbutty  vs.   Ram 

Chand  Sircar 

M. 

Modhobee  Dossee 

Mahatab  Chand  vs.  Tarucknath  Mookerjee 
Mahomed  Mudsur  vs.  Ram  Lai  Roy 
Mahomed  Reazooddeen  vs.  Hossein  Buksh 

Khan 
Manick  Chunder  Lushkur  vs,  Huro  Per- 

shad  Roy  Chowdry 
Miselbach 
Mohanund  Mojoomdar  vs.  Pertab  Chunder 

Sing 
Mohessur  Bux  Sing  vs,  Sheo  Narain  Sing 
Molka  vs.  Sumput  Kctonwaree 
Mosoodun  Lai  vs,  Bheekaree  Sing  ..^ 

Mutukdharee  Lai  vs,  Fuzul  Hossein 

N. 

NU  Kumul  Chuckerbutty  vs.  Shama  Soon- 

duree 
Nilmonee  Shaha  vs.  Ram  Churn  Deb 
Nund  Coomar  Bukshyee  vs.  Koonjo  Kis- 

hore  Roy 
Nund  Coomar  Gungopadhya  vs.  Rakhal 

Chunder  Roy 


107 
127 

116 
98 

118 
63 


102 
94 
50 

24 

30 
43 

121 

59 
62 

109 

130 


46 
45 

73 
123 


O. 


Omesh  Chunder  Roy  vs.  Ashrufoonissa  ... 

layee 
Onooroop  Chunder  Mookerjee 


Omutool  Khan  vs.  Somayee  Bibee 


.  dO 


Onooroop  Chunder  Mookerjee  vs.  Pertaub 

Chunder  Paul 
Oodqy    Chunder    Mullick    vs.    Petamber 


toy 
Pi 


'yne 


122 

40 

45 
4 

75 


P. 


Panch  Cowree  Murfdul  vs.  Bhugobutty 
Dossia 

Parbutty  vs.  Gridharee  Lai 

Pogose  vs.  Boistub  Lai 

Prannath  Mitter  w.  Mothooranath  Chucker- 
butty 

Purladh  Mohapattur  vs.  Junardhun  Mo^ 
hapattur 


47 
104 

64 

»5 


R. 

Rajbullub  Bhunj  vs,  Taranath  Roy 
Rajeeb  Ram  Doss  vs.  Mahomed  Hossein 
Rajkishen  Sing  vs.  Baroda  Debia 
Ram   Coomar  Chowdry   vs.    Brojessuree 

Chowdrain 
Ramessur.Dutt  vs.  Lootfunnissa 
Ram    Kishen    Chuckerbutty    vs.   Gunga- 

narain  Shaha 
Ramnath   Chowdry   vs.   Roghoobur  Dutt 

Chowdry 
Ram  Ruttun  Banerjee  vs.  Ameer-ool-Molk 

Bunwaree  Gobmd 
Ram  Suhaye  Sing^w.  Degun  Sing 
Reet  Bhunjum  Sing  vs.  Niitterjeet  Sing  ... 
Rodgers  vs.  Bamasoondery  Debea 

S. 
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(CRIMINAL    RULINGS). 


A. 

Abetment. 

Prisoner  was  present  at  a  murder 
without  being  aware  that  such 
an  act  was  to  be  committed. 
Through  fear,  he  not  only  did  not 
interfere  to  prevent  the  commission 
of  the  crime,  but  joined  the  mur- 
derers in  concealing  the  body. 
Held  that  he  was  guilty,  not  of  — 
of  murder,  but  of  causing  the  dis- 
appearance of  the  evidence  of  a  '•• 
crime  under  Section  201  of  the 
Penal  Code  ...     80 

See  Hurt, 

Abduction.      See  Jurisdiction  (1) 
AccoMPLiCB.     See  Evidence  (14) 

See  Misdirection, 

See  Murder  (i) 
AcauiTTAJL.        See  Discharge, 
Admission.        See  Confession. 

Alternative  Finding.    See  Full  Bench 
Rulings  (3) 

ArptAL. 

(1)  A  person  tried  by  a  Jury  is  entitled  to 

an  —  on  the  facts  if  the  offence  was 
committed  before  the  passing  of  the 
Penal  Code  ...       i 

(2)  There  is  no  right  of  — ,  because  the 

united  sentences  in  three  separate 
cases   amount    to   more    than    a    * 
month's  imprisonment  ...     51 

See  Full  Bench  Rulings  (l) 

B. 
Breach  of  Contract. 

An  agreement  for  personal  service  in 
carrying  indigo  from  the  field  to  the 
vats  is  not  a  contract,  the  breach 
of  which  is  punishable  by  Section 
490  of  the  Penal  Code  ...     80 

Bribery. 

A  subordinate  Magistrate  of  the  2nd 
class  cannot  initiate  a  charge  under 
Section  213  of  the  Penal  Code  of 
—  to  screen  an  offender  ...     90 

C. 
Calendar 

To  contain  grounds  of  commitment 
andremarksof  Committing  Officer      9 
Charge. 

See  False  Evidence  (3) 
See  Jury, 
See  Riot  (i)  (2) 

Vol  VI. 


Compensation 

•  Cannot  be  awarded  underSection  270, 
C.  C.  P.,  to  a  person  charged  with 
theft  under  Section  380  of  the 
Penal  Code 

Confession. 

(1)  A  prisoner  may  be  convicted  on  his 

own  uncorroborated  — 

(2)  The  —  of  an  accused  person  is  only 

evidence  against  himself 
See  Evidence  (9) 
See  Murder  (5) 
Confinement.    See  Wrongful  — 
Consent.    See  Murder  (3) 
Conservancy. 

The  length  of  notice  to  be  given  to 
•  persons  holding  licenses  for  carry- 
ing on  slaughter-houses  under  Act 
VII.  of  1865,  B.  C,  must  be  deter- 
mined in  each  case  according  to  its 
own  particular  circumstances  ... 
Conviction. 

(i)  Persons  not  formally  charged  or  put 
on  their  defence  cannot  legally  be 
convicted 
(2)  Where  the  evidence  for  the  prosecu- 
tion was  not  taken,  the  prisoner 
was   held  to  have  been  illegally 
convicted 
See  Confession  (i) 
See-  Hurt, 

See  Jurisdiction  (4)  (6) 
Corroboration. 

See  Confession  (i) 
See  Misdirection, 
See  Murder  (i) 
Criminal  Trespass.    See  Riot  (2) 
CuLt»ABLE    Homicide    not    amounting 
Murder. 

(1)  Where  a  man  was  murdered  by  his 

brother  and  nephew  while  in  the , , . 
act  of  dishonoring  the  brother's 
wife — Held  that  there  was  grave 
and  sudden  provocation  which 
would  have  justified  the  murder,  if 
only  such  force  had  been  used  as  was 
necessary  to  protect  the  wife  from 
the  outrage  to  which  she  was  being 
subjected;  but  that,  as  the  deceased 
had  been  beaten  in  a  cruel  ^nd  vin- 
dictive manner,  the  prisoners  were 
guilty  of  — 

(2)  Where  a   thief  was   caught   house- 

breaking by  night  with  half  his  body 
and  his  head  through  the  wall  of  a 
house  occupied  by  none  but  women, 
except  the  prisoner  and  his  young 
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INDKZ  (CROONAt  RULINGS). 


Culpable   Homicide   not   amounting   to 
M  URDBR. — (Con  tin  uedj 

idiot  son,  and  where  the  prisoner 
suddenly  caueht  up  a  sort  of  pole 
axe,  and  with  it  struck  the  thief 
five  times  on  his  neck  and  nti^ly 
cut  of!  his  head — Held  that  the 
offence  committed  by  ^hte  pt^sKxier 
was  not  murder,  inasmuch  as  it  was 
committed  in  the  exercise  of  the 
right  of  private  defence )  btft  thsrt, 
«s  kht  prtsone*-  kiflitted  morfc  hurt* 
thbti  was  ttieCftssairy  for  the  purpose 
tH  defencfe,  ht  was  g:uiky  of  ---    ...     50 

(3)  Explanation  of  the  diflfet*efice between 

murder,  — ,  and  grievous  hurt     ...     86 

(4)  tn  icase^bf — itwasheld  that,  though 

the  occasion  might  have  been  one 
to  j  Astify 'the  prisoner  to  tneet  force 
by  foiK^,  ^ill,  ^  he  ittflieted  a  blow  . 
which  he  must  have  khowti  was 
likely  to  cause  death,  he  had  ex- 
ceeded hi^Hght  iof  private  defence    ^9 

Dacoity* 

(i)  ^Severe  ^Sentence  of  €ran6por4Ation  for  • 
\^ein  a  caseof  a^ravated  — ^  con- 
4^rfB^  «s  required  by  the  ^'ate  of 
the  dtstriot  ...      9 

i2)  A  sentence  -ef  fiite  imiy  is  iUegal  in  a 

case  of —  ...    ;S4 

(3)  In  a  case  -ef  -*-  a  bentence  ef  14.  years' 
t^BiM|>orA»tion  was  'held  illegal,  and 
reduced  to  10  years'  transportation 
mider  Section  31)5  of  the  Penal 
Cede  ...     88 

•S0€  furUdicUan  (5) 

DSNIAL. 

Procedure  by   M^gi&tFaCe   Oti  —  of 
complaint  by  accused  ...     75 

Deputy  Magistrate.  ^See  JfiYisdic^iiynis) 
Discharge. 

Dbtinction  between— <and  ac^vuUal     13 
Dying  Declaration.    S^  JS^fuh^e  HE) 

E. 

European  Sktrt^  StrsjECTs. 

PiU^mdtfife  by  a  Magistratte  with  re- 
gard to  —  charged  with  offences  ...     13 
EviDls^frcte. 

(1)  "StdiSton  4!S,  Att  11.  df  t'8$5,  is  applica- 

■Mfe  tb  cfhnmal  trials  ...      5 

(2)  latest  of 'cotttp^rteon  df  native  seals 

te  at  least  htlt  a  fallible  one,  and 

^ttst  aAyf/stjs  be  vecerved  with  ex- 

tfWne icatittwi  ...  tb, 

(3)  When  ia  ClvJI  Cotnt,  authorizing  a  cri- 

Ynitfal  prosectitron,  mstead  S  com- 
tttitthig  thie  parties,  refers  the  pro- 
ceaclings,  atrd  Itaves  tttofhe  Magis- 
ti^tfeto  convfct  or  not  as  he  thinks 
•'^  proper,  the  dcpositionstakeYi  before 

rhfe  Oi^fl  Cofitt  art  tiot  admissible 
^n•— .  Btitthe  improper  admission 
ci  such -*^  is  not  of  hself  ground 
Wir  tftc  tavelrsal  trf  the  Sessions 
Judgt'sSfcirteftcc,  when,  mdcpend- 


EviDBNCE. — (Continued.) 

ently  of  that  evidence,  there  is 
sufficient  —  to  justify  the  decision    41 

(4)  Police-reports  are  not  evidence  except 

against  the  reporting  police-officer    52 

(5)  Remarks  on  the  improper  admission, 

at  a  Sessions  trial  with  the  aid  of 
Assessors,  of  a  chowkidar's  state- 
ment as  to  the  previous  bad  charac- 
ter of  the  accused  ...     7* 

(6)  The  dying  declaration  of  a  deceased 

person  is  admissible  in  —  on  a 
charge  of  rape  ...     75 

(7)  The  —  of  persons  who  are  themselves 

■liable  to  punishment  should  becare- 
f  ully  shitted  and  tested  before  they 
can  be  relied  on  in  a  Court  of  Law     77 

(8)  Causing  the  disappearance  of  —  of  a 

crime  under  Section  201  of  the 
Penal  Code  ...     80 

(9)  The  confession  of  a  prisoner  before  a 

Magistrate,  though  retracted  be- 
fore the  Judge,  is  admissible  in  — 
against  the  prisoner,  provided  the 
Judge  be  satisfied  that  k  was  made 
voluntarily  ...     81 

(10)  Statements  in  grounds  of  commit- 

ment cannot  be  used  as  —  agamst 
a  prisoner  if  not  reduced  to  writing 
and  without  the  examination  on 
oath  of  the  committing  officer  in  the 
presence  of  the  prisoner  ...    65 

(i  i)  Of  guilty  knowledge  is  necessary  to  a 
conviction  on  a  charge  of  dishonest^' 
ly  receiving  stolen  property         ...     8| 

(12)  Of  co-defendants  when  admissible       91 

(13)  A  person  may  call  the  woman  with 

whom  he  is  accused  of  having  had 
sexual  intercourse,  as  a  witness  on 
his  behalf  ... 

(14)  A  person  is  not,  by  reaso^  of  being 
*  an  accom4)lice,  disqualified  trom 

giving  —  either  for  t>r  against  a 

W prisoner  ••*      . 

ritten  reports  of  depositions  when —  ib. 

See  Confession  (2) 

See  False  — 

See  'Fnil  Bench  Rulings  \7)  (5) 

See  Irregularity  (i) 

See  Misdirection, 

See  Murder  (i)  {3) 

F. 

Fals£  Charge. 

Definition  of  what  is  not  a  sufficient 
ground  for  a —  ...     15 

False  Evidence. 
<i)  Unsatisfactory  conviction  for  —  re- 
versed, the  evidence  being  balanced 
as  to  numbers  and  the  story  for -the 
.prosecution  improbable;  and  the 
discretion  vested  in  a  Civil  Court 
of .  anctioning  a  criminal  charge  of 
—  having  been  improperly  exer- 
cised ...  II 
(2)  Criminal  prosecution  under  Regi^a- 

tion  Act,  XX.  of  1866,  for  —     ...     81 


92 


ib. 
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Falsb  Evidence. — (Continued,) 

(3)  In  a  case  of  —  it  is  not  necessary  for 

the  Judge  in  his  charge  to  show 
how  the  false  statements,  even  if 
made  intentionally,  are  material  in 
the  case  ...     84 

(4)  A  conviction  on  a  charge  of  —  was 

set  aside,  the  alleged  conflicting 
statements  having  been  made  after 
a  lapse  of  four  years,  and  there 
being  no  proof  of  deliberate  inten- 
tion to  give  —  which  was  held  to 
be  the  gist  of  the  offence  ...     8g 

(5)  In  a  case  of — ,  reading  extracts  from 

the  alleged  conflicting  statements  of 
the  prisoner  is  not  sufficient.     The 
whole  deposition  should  be  laid  be- 
fore the  Jury  ...     92 
See  Full  Bench  Rulings  (4)  (5) 
FiKB.    See  Dacoi*y  (2) 

FORFBITURE 

Of  property  of  fugitive  off enc]er  ...  73,  79 
Forgery. 
(i)  When  a  Civil  Court  sends  a  prisoner 
before  a  Magistrate  on  a  charge  of 
— ,  it  is  competent  to  the  Magis- 
trate to  commit  the  prisoner  for 
trial  on  a  charge  either  of  — ,  or  of 
using  as  genuine  a  false  document, 
or  of  abetting —  ...     90 

(2)  Unauthorised  use  of  names  of  co-de- 
cree-holders ...     78 
See  Evidence  (4) 
See  Using-  Forged  Document, 
Full  Bench  Rulings. 

(By  five  Judges,) 

(1)  The  High  Court  has  power  to  miti- 

gate, on  the  ground  of  its  being  ex- 
cessive, a  sentence  passed  by  a  Ma- 
gistrate, and  confirmed  in  appeal  by 
the  Sessions  Judge,  altering  a  sen-   ^ 
tence  passed  by  a  Magistrate      ...       7 

(2)  Upon  tnab  in  the  Mofussil,  a  wife  is 

competent  to  give  evidence  for  or 
against  her  husband,  or  for  or 
against  any  person  tried  jointly  with 
her  husband  ...     21 

(3)  The  splitting  up  of  one  aggravated 

offence  into  separate  minor  offences 
{e.  g,,  a  conviction  for  lurking 
house-trespass  and  theft  under  Sec- 
tions 456  and  380  of  the  Penal 
Code,  instead  of  for  lurking  house- 
trespass,  in  order  to  commit  theft 
under  Section  457)  prohibited. 
Where  a  Magistrate  convicted  under 
Sections  456  and  380,  it  was  held 
that  the  Judge  on  appeal,  instead 
of  setting  aside  the  conviction,  and 
sending  the  case  back  to  the  Ma- 
gistrate for  re-trial  under  Sections 
457  and  380,  ou^ht  only  to  have 
set  4side  the  conviction  under  Sec- 
tion 380,  and  allowed  the  convic- 
tion under  Section  456  to  stand    ...     39 

(4)  Where  a  witness   intentionally  gives 

fal^-  cvidencei  and  it  is  doultful 


Full  Bench  Rulings. — (Continued.) 

whether  the  jalse  statepa^e^t  Yf^i^ 
made  before  the  M^gistrat;^  q^  b!^- 
fore  the  3esision^  Jud^e,.the  yritness 
may  be  convicted  of  the  offeree  of 
giving  false  evidep/ce  upoi^  fin  alter- 
native finding  ...  65 
(5)  The  deposition  voluntavi^y  givc^i  be- 
fore th^  Sessions  Ju4ge  \^  adciii^i^ 
ble  in  evidence  <\gain?t  the  \vitness, 
to  show  the  falsehood  of  hjfk  depo- 
*  sitiqn  before  the  Magistrate,  any- 
thing in  Section  32,  A6t  II.  of  i^SSi 
notwithstanding  ...    ib* 

G. 

Grievous  Hurt. 

Where,  In  a  case  of  robbery  attetnded 
with  death,  there  w^s  r\o  intention 
of  causing  death  or  such  bodily 
injury  as  was  likely  to  cause  death, 
the  conviction   was  ^itere4  f^Qni 
voluntarily  causing  hurt  In  com-' 
mitting    robbery,    to    voluntarily 
causing  —  in  committing  rob^b^ry     16 
See  Culpable  Homicide  noi  amouniing 
,         to  Murder  (3) 
Se^  Robbery  (2) 

H. 

High  Court. 

See  Jurisdiction  (3) 
See  Practice, 
See  Security  (2) 

House-breaking. 

Theft  is  the  sequel  of,  ^i^d  pannot  be 
separated  from  — .  A  cumulative 
sentence  of  3  years'  impri^oqpiei^t 
was  held  to  be  i  (legal  in  si^ch  ft 
case  .,,    ^ 

See  Splitting, 

Hurt. 

Case  of  wrong  coi^viptiqn  of  voJunta- 
rlly  causing  *^  and  abetn^^^^  pf  the 
same  ...    55 

See  Grievous'-^ 

I. 

Imprisonment. 

Limit  of  —  to  be  awarded  by  subor- 
dinate Magistrate  of  ist  class  in 
default  of  pne,  in  the  cas«  of  per- 
sons convicted  of  being  piMmbers 
of  an  unlawful  assembly  ...    51 

Insanity. 

(i)  Where  a  Magistrate  has  kept  in  custo- 
dy an  insane  prisoner,  and  reported 
the  case  to  Government,  his  suoees^ 
sor,  instead  of  striklnsr  off  the  case, 
ia  bound  to  resume  the  investiga- 
tion under  Section  391,  C.  C.  P. ...       3 

(2)  Procedure  by  Magistrate  in  castjsi  of—    ^ 

Irregularity. 

(1)  Reference  to  proceeding  in  a  fprnoer 

case  ...     27 

(2)  Remarks  op  certain  -^  in  a  Judge's 

summing  up  •••    64 

0 


•  I 


I 


INDBX  (criminal  RULINGS). 


J- 

Jurisdiction. 

(1)  Case  of  abduction  of  a  child  for  the 

purpose  of  stealing  its  ornaments 
which,  instead  of  being  committed 
to  the  Court  of  Session  for  trial, 
was  improperly  disposed  of  by  the 
Magistrate  as  a  case  of  theft       ...       2 

(2)  A  Magistrate  may  take  cognizance  of 

a  case,  on  the  information  of  a 
third  person,  without  any  com- 
plaint by  ihe  party  inju  ed  ...       3 

(3)  The   High   Court  (like  the  Sessions 

Judge)  cannot  nullify  the  verdict  of 
a  Jury  by  interfering  to  lessen  the 
punishment.  Section  405  refers  to 
cases  where  the  offence  is  proved, 
'  but  where  the  punishment  inflicted 

is  held  to  be  too  severe,  and  not  to 
cases  where  the  conviction  is  con- 
sidered improper  ...       6 

(4)  The  High  Court  has  no  —  to  reverse 

a  conviction  on  extraneous  evidence 
derived  from  another  case  ...     42 

(5)  A  Deputy  Magistrate  has  no  —  to  try 

and  convict,  as  for  theft,  persons 
whose  offence  is  in  reality  that  of* 
dacoity.  He  can  only  commit  them 
to  the  Sessions  ...     49 

(6)  A  Lower  Court  has  no  power  to  quash 

its  own  conviction  though  illegal...     70 

(7)  Ca.se  in  which  a  Deputy  Magistrate 

convicted  of  house-trespnss  when 
the  Judge  thought  he  should  have 
committed  for  house-breaking  by 
night,  &c.  ...    tb. 

See  Bribery, 

See  Full  Bench  Rulings  (i) 

See  Security  (2) 
Jury. 

It  is  the  duty  of  a  Judge  to  state  to 
the  —  what  are  the  principal  points 
in  the  evidence,  and  how  they  bear 
foror  against  the  prisoner — in  short 
to  render  the  —  every  assistance  in 
his  power  towards  coming  to  a 
right  conclusion  ...     72 

K. 
Kidnapping. 

Section  368  of  the  Penal  Code  refers 
to  some  other  party  who  assists  in 
concealing  any  person  who  has 
been  kidnapped,  and  not  to  the 
kidnappers  ...     17 

L. 

Land  Disputes. 

.  (i)  Omission  of  Magistrate  to  state  form- 
ally that  he  was  satisfied  that  a 
dispute  likely  to  induce  a  breach  of 
the  peace  existed,  not  necessarily  a 

^  ground  to  interfere  with  his  order      4 

(2)  Prompt  action  is  generally  requisite  in 

cases  of  dangerous —  ...    ib. 

(3)  A  Magistrate  ought  not  to  interfere, 

under  Section  318,  C.  C.  P.,  with 
.  .  the  execution  of  a  decree  oi  the 


Land    Disputes.  —  (Continued,) 

Civil  Court.  If  called  in  to  inter- 
fere at  all,  because  he  is  apprehen- 
sive of  a  breach  of  the  peace,  he 
should,  under  Section  319,  maintain 
in  possession  the  person  who  has 
been  actually  put  in  possession  bya 
decree  of  the  Civil  Court  ...     10 

(4)  Before  a  Magistrate  can  pass  an  order 

regarding  possession  of  disputed^ 
land,   he  must  observe  the  forms 
prescribed  by  Sertion  318,  C.  C.  P.     50 

(5)  Procedure  in  case  of —  ...     61 
Letters  Patent.     See  Practice. 
Lurking    House-Trespass.       See    Full 

Bench  Rulings  (3)    ' 

M. 

Magistrate.    See  Jurisdiction  (2) 

See  Nuisance  (i) 
Maintenance. 

The  inability  of  a  husband  and  wife 
to  agree  to  live  together  is  no 
ground  for  decreeing  a  separate  — 
to  the  wife  ...     59 

Marriage. 

A   nikah  —  falls  within  the  4)urview 
of  Sections  494  and  495  of  the  Pe- 
nal Code  ...     60 
Master. 

OiminaJ  liability  of  —  for  servant    ...     60 
Mischief. 

(i)  The  authority  vested  in  the  Criminal 
Court  of  punishing  per.«=ons  for  acts 
of  —  must  be  exercised  with  great 
caution  and  on  clear  proof  that  the 
accused  has  brought  himself  within 
the  meaning  of  Section  425  of  the 
Penal  Code  ...     59 

(2)  Portion  of  fine  inflicted  under  Section 
434  of  the  Penal  Code  cannot  be 
•  paid  to  an  Ameen  deputed  to  re- 

store landmarks  destroyed  ...     93 

See  Theft  (i) 

MlSDIRKCTION. 

A  verdict  of  guilty  of  dacoity  against 
certain  prisoners  set  aside  on  the 
ground  of  — ,  the  Judge  having 
omitted  to  point  out  to  the  Jury 
the  danger  of  relying  upon  the 
uncorroborated  testimony  of  ac- 
complices ...  17 
See  Murder  (i) 
Mitigation. 

See  Full  Bench  Rulings  (i) 
See  Jurisdiction  (3)  • 

See  Murder  (2) 
Municipal.     See  Conservancy, 
Murder. 
(I)  Held,  in  a  case  of — ,  that  the  Judge 
had  not  given  a  proper  direction  to 
the  Jury  in  telling  ihem  that  it  was 
for  them  to  consider  whether  the 
evidence    of   the  accomplice  was 
strictly  corroborated  as  to  the  pri- 
soners j  that  it  was  not  enou^^h  that 
the  evidence  should  disclose  a  state 
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Murder. — f  Continued,  J 

of  facts  consistent  with  the  possibi- 
lity of  the  truth  of  the  accomplice's 
story ;  and  that  the  Judge  ought 
to  have  gone  through  the  history  of 
the  crime  as  detailed  by  the  accom- 
plice, to  point  out  anv  independent 
evidence  proving  facts  showing 
that  the  prisoners  were  or  must 
have  been  present  at,  or  cognizant 

of,  the  —  •••44 

(2)  The  sentence  of  death  reduced  to  trans- 

portation for  life  in  a  case  of  — 
committed  rather  by  way  of  retalia- 
tion for  injury,  than  under  the 
influence  of  any  worse  passion    ...     46 

(3)  In  a  case  of — by  consent — Held  that 

evidence  of  consent,  which  would  be 
sufficient  in  a  civil  transaction,  must 
be  equally  sufficient  in  exculpation 
of  a  prisoner*^  guilt  ...     57 

(4)  Of  a  supposed  wizard  ...     82 

(5)  A  person  may  be  convicted  of — on  his 

own  confession  ...     83 

(6)  Where  a  master  accompanying  a  ser- 

vant knowing  the  latter's  intention 
to  commit  — ,  and  is  present  at  the 
commission  of  the  — ,  although  he 
struck  no  blow,  still  he  is  guilty  as 
a  principal  ...    ib, 

(7}  A  sentence  of  transportation  other  than 
for  life  is  illegal  in  a  conviction  of 
murder  ...     85 

See  Culpable  Homicide  not  amounting  to — 
Mdsical  Instruments.    See  Nuisance  (i) 

N. 
Nuisance. 
fi)  Order  of  Magistrate  prohibiting  use  of 
musical  instruments  for  the  purpose 

of  annoyance  ••     40 

(2)  The  omission  of  a  person  to  keep  his      * 
ponies  from  straying  is  not  a  public 
—  punishable  under  Section  290  of 
the  Penal  Code  ...     71 

P. 

Pardon. 

Tender  of  —  under  Section  209,  C. 
C.  P.  ...     94 

^  Perjury.    See  False  Evidence. 
Police. 

The  —  are  not  at  liberty  to  bind 
witnesses  over  to  appear  a  month 
.  after  date  ...    52 

See  Evidence  (4) 
•  Possess! on.    See  Land  Disf^u tes , 
See  Water  Disputes. 
Practice. 

When  two  Judges  of  the  High  Court 
differ  in  opinion,  with  reference  to 
Section  36  of  the  Letters  Patent    .     88 
Proclamation. 

Procedure  for  issue  of  — as  to  fugitive 
offender  under  Section  183,  C.C.P.     73 
njinc  Road.    See  Toll. 


R. 

Rape. 

Measure  of  punishment  in  a  case  of —    59 
See  Culpable  Homicide  not  amount' 

ing  to  Murder  (i) 
See  Evidence  (6) 
ReceivingStolenProperty.  SeeEvidence{ii) 
Rkcognizances. 
(i)  An  unproved  charge  of  false  imprison- 
ment is  not  the  credible  informa- 
^     tion  contemplated  in  the  law  on 
which  a  Magistrate  may  take  —  to 
keep  the  peace  ...       i 

(2)  It  should  appear  on  the  face  of  a 
Magistrate's  order  that  he  had  re- 
ceived credible  information  that  the 
persons  ordered  to  enter  into  their 
—  were  likely  to  commit  a  breach 
of  the  peace,  or  to  do  any  act  likely 
to  occasion  a  breach  of  the  peace  93 
See  Security, 
Reversal.     See  Evidence  (3) 

See  jurisdiction  (4) 
Revision.     See  Security  (2) 
Right  of  Private  Defence. 5"^^  Culpable 
Homicide  not  amounting  to  murder  (4) 
Ricf. 
(i)  A  dismissal  by  one  Court-of  a  charge 
of  —  against  a  person  may  be  a 
bar  to  his  trial  by  another  Court 
on  the  same  charge,  but  it  does 
not  extend  to  other  persons  not 
then  before  the  Court  which  order- 
ed the  dismissal  ...     57 
(2)  The  dismissal  by  one  Court  of  acharge 
of  —  instituted  by  the  Police  is  no 
bar  to  the  trial  by  another  Court  of 
a  charge  of  criminal  trespass  insti- 
tuted by  a  third  person,  although 
the  two  charges  may  substantially 
refer  to  the  same  occurrences     ...     ib. 
Road.    See  Public  — 
Robbery. 

(1)  Where     persons     are     committed 

on  three  separate  and  distinct 
charges  for  three  separate  and  dis- 
tinct robberies  committed  on  the 
same  night  in  three  different  houses, 
they  must  be  tried  separately  on 
each  of  the  three  charges  ...     83 

(2)  By  the  infliction   of  grievous  hurt, 

theft  becomes  — ,  and  all  persons 
concerned  in  the  offence  are  liable 
to  punishment  ...     85 

See  Grievous  Hurt. 

S. 
Security. 

(i)  Section  297,  C.  C.  P.,  applicable  only 
to  persons  of  a  violent  or  turbulent 
character,  and  not  to  taking — for 
good  behaviour  ...       6"'* 

(2)  Orders  passed  by  Sessions  Judges 
confirming  orders  by  Magistrates 
calling  upon  parties  to  give  —  for 
good  behaviour  are  open  to  revi- 
sion by  the  High  Court  ...     18 
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Security. — (Continu$d,) 

(3)  Second  —  for  good  behaviour  not  de* 

n^ndible,  except  on  new  proof  of 
bad  livelihood  or  of  incapability  to 
follow  an  honest  calling  ...     18 

(4)  The  period  for  which  a  prisoner  can 

be  bound  down  on  —  to  keep  the 
peace  is  one  year  from  the  date  of 
his  release  from  imprisonment  ...     71 
SbntR¥CE. 

(i)  A -^  without  defence  illegal  ^..     17 

(2)  A^-of  4,  years'  imprisonment  by  a 
Magistrate  is  illegal  as  beyond  his 
competency  ...     90 

S$e  Full  Bench  Rulings  (i) 
S00  House^Breaking* 
See  jurisdiction  (3) 
Se0  Theft  (1) 
SLAUOifTlH-HousES.    See  Conservancy, 
Splitting. 

In  a  case  of  separate  convictions  and 
.sentences  for  house-breaking  by 
night  and  theft  under  Sections  457 
and  37p  of  the  Penal  Code,  the 
conviction  and  sentence  under  Sec- 
tion 379  were  quashed,  and  those 
under  Section  457  were  upheld  *.  48 
See  Full  Bench  Rulings  (3) 

T. 
Thbft. 

(1)  A  double  sentence  for — and  mischief 

is  illegal  and  improper  ...       5 

(2)  It  is  not  —  if  a  person,  acting  bond 

fide  in  the  interest  of  his  employers, 
and  finding  a  party  of  fishermen 
poaching  on  his  master's  fisheries, 
took  charge  of  the  nets  and  kept 
them  pending  his  master's  orders     79  I 


Th  E  FT . — (Co  n  tin  uedj 
See  Compensation, 
See  Full  Bench  Rulings  (3) 
See  House-Breaking, 
See  jurisdiction  ( i )  (5) 
See  Robbery  (2) 
See  Splitting, 
Toll. 

To  justify  a  conviction  under  Section 
6,  Act  V 1 1 1 .  of  1 85 1 ,  for  illegal  col* 
lection  of  a  —  on  a  public  road,  the 
road  must  be  a  public  road  within 
the  meaning  of  Section  2  of  the  Act  48 
Transportation.    See  Murder  (7) 

U. 
Unlawful  Assembly.    See  Imprisonment • 
Using  Forged  Document. 

A  person  may  be  convicted  of  — , 
though  he,  in  the  first  instance,  pro- 
duced only  a  copy  of  the  forged 
document  ...     41 

W. 

Water  Disputes. 

Construction  of  Sect! on  320,  C.  C.  P.     74 

Wife.    See  Full  Bench  Rulings  (2) 
See  Maintenance, 

Witnesses.    See  Police, 

Wrongful  Confinement. 

(i)  The  time  during  which  a  party  is  kept 
in  —  is  immaterial,  except  with  re- 
ference to  the  extent  of  punishment  88 
(2)  In  no  case  is  a  police-ofHcer  justified 
by  Section  152,  C.  C.  P.,  in  detain- 
ing a  person  for  a  single  hour,  ex- 
cept upon  some  reasonable  ground 
justified  by  all  the  circumstances  of 
the  case  ...    16. 
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A. 

AhUd  Monee  Dossee 

Amanoollah  MoUah 

Afnrithnath  J  ha  vs.  Ahmed  Reza 

Anunlo  Rumagat 

Ashruff  Sheikh 

Auhuck  Bhooneea 

B. 


Esoff 


Fukeera  Chamar 
FuzzaMeeah 
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F. 


G. 


Goburdhun  Sera  ... 
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Gunowree  Bhooea 
Gyanee  Ram 
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Hart 
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Horry  Pershad 
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Itwaree  Dome 
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75 

57 
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Bama  Boistobee    ... 

...        17 

Bechoo 

...       92 

Bedhee  Bewah 

...       60 

Bheem  Manjee 

...       52 

Bhoja 

•..    54 

Bbootoo  Mullick    ... 

...     85 

Bichuk  Aheer  vs.  Auhuck  Bhooneea 

•••      5 

Bireshuree  Pershad 

•  •     93 

Bissonath  Mitter  ... 

...      6 

Bissoniniun  Mookerjee 
Bissurobhur  Shaha 
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7 

Boinath  Sing^ 
Boiakee  Koormee 

...     70 

...     72 

C. 

Chakor  Haree 

■  •  • 

...     16 

Chondee  Churn  Banerjee 

•  •  • 

...     94 

D. 

Oataram 
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Don  Dolloi 

•  •  ■ 

...     71 
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50 
89 


80 
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Mongola 

Moorut  Lai 

Morly  Sheikh 
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N. 

Nagbunsee  Lai      ... 
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Nobin  Chunder  Holdar 
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Nujum  Ali 
Nundoo  Khuttree ... 
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O. 

Omrit  Ram  vs.  Nonoo  Ram  ... 
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P. 
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CRIMINAL   LETTERS. 


No,  494. — ^The  words  "  for  that  purpose  " 
in  Section  175,  Code  of  Crirpinal  Proce- 
dure, refer  only  to  binding  witnesses  to 
give  evidence  *  ...       i 

No.  520. — Punishment  for  dacoity  ...    ib. 

No.  520. — Verdict  of  Jury  not  necessary 
when  prisoner  pleads  guilty  ...    ib. 

No.  521. — Cancelment  of  judgment  on  the 
appeal  of  Buloram  Doss  ...    ib. 

No.  555. — Kidnapping — Meaning  of  Sec- 
tion 368,  Penal  Cmle — Convictions  un- 
der Sections  3631  366,  and  368 — Sub- 
stitution of  transportation  for  imprison- 
ment ...      2 

No.  558. — Use  of  the  term  "  perjury"  pro- 
hibited ...    ib. 

No.  593. — Previous  convictions  when  to 
be  considered — Evidence  of  character 
against  person  charged  with  theft  in  a 
fauildtng  ...    ib. 


^^o.  594. — Forgery  of  a  kubooleut  how  to 
be  charged  ...      2 

No.  595.—- Verdict  in  a  case  of  causing  mis- 
carriage charged  under  different  Sec- 
tions on  identical  facts  ...      3 

No.  599. — Opinion  of  Assessors  not  neces- 
sary when  a  prisoner  pleads  guilty     ...    ib. 

No.  1334. — Police-reports  not  evidence — 
Confession  as  Queen's  evidence  not  a 
ground  for  conditional  pardon — Modifi- 
cation of  sentence  of  whipping 

No.  1336. — Medical  report  not  evidence  ... 

No.  1368. — Procedure  for  refund  of  fine 
paid  as  compensation  on  reversal  of 
award 

No.  1403. — Procedure  on  plea  of  guiltv    ... 

No.  1410.—- Abetment — Previous  gooa  cha- 
racter in  the  case  of  murderers — Abet- 
ment without  knowledge  of  commission 
of  murder  ...    ib. 

No.  1585. — Tender  of  pardon  by  Magis- 
trates ...       s 


ib. 
ib. 


4 
ib. 
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CIVIL  CIRCULAR  ORDERS. 


No.  22 — Rules  regarding  pleaders'  fees 
circulated  for  the  guidance  of  Civil 
Judges 

No.  23. — Printed  Forms  on  stamped  paper 
of  certificates  to  be  issued  to  pleaders  and 
mooktears,  obtainable  at  the  District 
Treasuries 

No.  25. — Exemption  of  Syud  Sufder  Ali 
Khan  of  Moorshedabad  from  personal 
attendance  in  the  Civil  Courts 

No.  26.— Calline  attention  to  the  revbed 
Rules  for  tne  transmission  of  official 
correspondence  under  the  new  Post 
Office  Act,  XIV.  of  1866 

No.  27. — Procedure  when  offence  commit- 
ted in  or  before  Civil  Court  falls  under 
two  or  more  heads 

No.  28. — Erratum  in  Rules  r^;arding 
pleaders'  fees 

No.  29. — Resignation  of  Baboo  Gourhury 

Bose  as  a  pleader  of  the  High  Court ; 

and  the  loss  of  his  sunnud 
No,  30. — Revised  list  of  Public  Offices  with 

which  the  Post  Office  will  keep  accounts 

of  postac^,  &c. 
Na  31. — All  covers  sent  bv  post  to  the  High 

Court,  to  be  addressed  to  the  Registrar, 

Appellate  Side    ' 
No.  32.— Pleaders'  fees  in  Mofussil  Small 

Cause  Courts 
No.  33.— In  what  Courts  pleaders  holding 

certificates  under  Act  XX.  of  1865  are 

entitled  to  appear,  &c. 


ih. 


ib. 


No.  34. — Cases  of  execution  of  decree  to  be 
separately  shown  in  the  Monthly  State- 
gients  Nos.  2  and  3  •••7 

^O-  35«— Increase  of  the  salaries  of  minis- 
terial officers  ...    ib. 

No.  36. — Remands  by  Lower  Appellate 
Courts  ...      8 

No.  37. — Regarding  the  paper  to  be  used 
for  engrossing  memoranda  under  the 
Registration  Act  9 

No.  38. — Particulars  to  be  inserted  in 
Monthlv  Statements  under  each  subor* 
dinatejudicial  officer's  name  ...    ib 

No.  39.— Costs  of  registration  of  memo- 
randa ...    ib* 

No.  40. — Destruction  of  records  of  Small 
Cause  Courts  ...     10 

No.  41.— Local  investigations  by  Araeens   ib. 

No.  42. — Moonsiff's  punkahs  and  pun- 
k^-pullers  ...    ib. 

No.  43. — Alteration  of  the  establishments 
attached  to  Civil  Courts  ...     11 

No.  44. — Ameens'  fees  and  salaries       ...    ib» 

No.  45. — Attendance  of  civil  prisoners 
when  required  as  parties  or  witnesses 
in  civil  suits  ...     13 

No.  46. — Amendmentof  Circular  No. 34...     13 

No.  47.— Expenditure  on  account  of  sta- 
tionery in  1864  and  1865  by  each  Sud- 
der  Ameen  in  his  double  capacity  of       % 
SudderAroeenandSudderMoonsiff  ...    ib. 

No.  48. — Report  called  for  on  the  number  of 
applicants  for  admission  as  pleaders  in 
the  Mofussil  Courts 


ib. 


ib. 


6 

ib. 


No.  49. — Holidays  for  1867 


ib. 
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CRIMINAL  CIRCULAR  ORDERS. 


No.  6. — Erratum  in  Circular  No.  19,  dated 
2ist  July  1863 

No.  7. — Adoption  of  Western  Court's  Cir- 
cular No.  12,  publishing  a  table^  of 
changes  made  by  Act  VI u.  of  1866  in 
the  schedule  to  the  Criminal  Procedure 
Code 

No.  8. — R^arding  commitment  of  Euro- 

Gan  British  subjects  for  trial  before  the 
igh  Court — Alteration  of  dates  for  the 
remaining  Criminal  Sessions  of  that 
Court  for  1866 
No.  9. — ^Transportation  in    lieu  Imprison* 
mcnt 


ib. 


No.  10. — Early  trial  of  murder-cases  before 
vacation 

No.  y. — Rasters  of  warrants  to  be  kept 
up 

No.  1 2. — Cases  postponed  in  consequence  of 
insanity,  &c.,  of  accused,  to  be  excluded 
from  the  calculation  of  the  average 
duration  of  cases  tried 


ib. 


No.  13. — Commitment  of  European  British 
subjects  for  trial  before  the  High  Court    ib^ 

No.  14. — Police-officers  how  to  be  summon- 
ed as  witnesses  ...     10 
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(CIVIL  REFERENCES). 


•  « 


A.-. 

^    Abatbmjsnt. 

Of  suit  and  survivance  of  cause  of. 
action  ...       2 

Arrangbmbnt. 

Enforcement  by  the  Court  of  —  be- 
tween decree-holder  and  judg- 
ment«debtor  i 

B. 

Bono-Dbbt.    See  jurisdiction  (8| 

Brbach  of  Contract.    See  j^urtsdiction  (4) 

C. 

Causb  op  Action.    See  Abatement, 
CoBTRiBUTioN.    See  yurisdiction  (7) 

D. 

Damages. 

Where  a  p^y  sued  for  R^.  17-^  as 
rent,  and  a  like  sum  as  penalty  for 
non-payment  thereof,  it  was  held 
that  the  plaintin  could  not  recover 
more  than  the  —  sustained         ...      5 
Sit  JuriM/iUQn  (4)  (9)  (10) 
S^  Sal^. 
OowBR.    S4e  yfirisdictian  (6) 
S$0  LimiiaHan  (a) 

E. 

S^cuTiON  OF  D^CRBi^.  S^ 4rrangfiment, 
XBCUTORS. 

Ua)>ility«f —  ...    2g 

'        F. 
FoRBU^y  ^ATE.    S0e,Jluri$dictiOH  (1) 

a' 

GiPT.    See  Jf^risdidifun  (0}. 

H. 

Housb-Rbht.    SfeSgp^jf^ 
Housb-Tax. 
i  The  owner  of  the  land  is  not  liable 

for  the— op  h^u^Q  bvilj;  pn.  the 

I. 

iMniOVBMBIfTS    TO    ANOTHER'S    HoUSE.     See 

Jurisdiction  (10) 
'Ibrboularitt.    See  Sale. 

J. 

Jurisdiction. 
(1)  Of  Recorder's  Court  in  case  of  tres* 


pass  to  personalty  in  Foreign  State 
^nere  a  party  sued  for  Rs.  17-8  as 
rent,  and  a  like  sum  as  penalty  for 


]vRi^mcTtov.-^f Continued.) 

non-payment  thereof,  it  was  held 
that  he  was  in  fact  suing  for  a  pe- 
nalty equal  to  double  the  amount 
due,  and  that  a  Small  Caus^  Court 
was  competent  to  entertain  the 
suit  ...      5 

(3)  A  SihaH  Cause  C-ourt  can  trj^  a  suit 

for  an  amount  within  its  -^,  not- 
withstanding that  it  h  upon  a  bond 
the  amount  of  which  is  beyond  its —     6 

(4)  A  suit  for  money  for  which  plaintiff 

agreed|to  let  defendant  tap  certain 
date  trees  and  appropriate. the  pro- 
duce! for  a  single  season  is  i)Ot  a 
suit  fbr  rent,  but  for  the  breach  of 
^  a  contract  in  respect  of  which  a 
Small  Cause  Court  has  —  ...      8 

(5)  A  party  out  of  whose  field  a  cqw  has 

been  taken  away  and  wrongfully 
detained  is  not  lk»und  to  institute  a 
criminal  proceeding  in  the,  first 
instance,  out  may  resprt  tQ  his  r^'-' 
m^dv  by  civil  action  of  whicti^  the " 
Civir  Court  is  boUnd  to  take  cogni-' 
zanceof  it  under  Section  i,  C.C.P.      9 

(6)  A^  suit 'wilt  not  He  in  th?  Sn^al\  Cause 

Court  upon  a  deed  by  which  the 
defendant  conveyed  to  tK^  pjaint- 
iff,  in  lieu  of  dpw^,  a  Kalf  sbar^  in 
all  his  property.  '  ...     12 

(7)  A  suit  by  one  co^arer  of  an  estate, 
who  ha^p^id  Govemmeot  revenue 
to  save  the  estate  from  sale,  agaio^. 
anotl^r  sharer  for  his  share  of  the 
poj^erpmept  revenue  so.  paid,  is 
not  maintainable  in  a  Sm^IL  Cause 
Court  under  Seicti^o.  64  Act  XI.' of 

1865^  ...     15 

(8)  Where  an  iUr^  cpfi^tkuj^  a  mort* 
gage  of  tne  re^  as  a  security  for 
an  amount  due'  on  a  bond,  with  a 
stipulation  that  the  balance,  aflier 
paying,  the  junima  payable  by  the 
mortgagor,should  be  applied  by  the 
mortgagee  in  payment  of  the  bond 
—Held  that  the  Small  Cause 
Court  has  jurisdiction  to  try  what 
amount  is  due  on  the  bond,  and  also 
to  try  the  question  of  payment  by 
means  of  the  rents  asstjnied       ...     16 

(9)  A  suit  will  lie  in  the  Civu  Court  to 
recover  damages  for  breach  of  con- 
tract by  defendant  to  certify,  or  for 
his  fraudulently  omitting  to  certify. 


bdi 
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in  consequence  of  which,  on  an  exe- 
cution fraudulently  issued  against 
the  plaintiif,  his  property  was 
seizea  ...     20 

(10)  Suit  by  the  Secretarv  and  Manager 

of  a  Government  Aided  School  for 
damages  against  the  owner  of  the 
schooipremises  for  breaking  down 
the  building  and  removin^^  tne  ma- 
terials belonging  to  plaintiff-HsLD 
that  the  plaintirr,  as  Secretary  and 
Manager,could  maintain  the  action 
for  the  benefit  of  the  school ;  that 
on  the  facts  the  plaintiff  was  not 
entitled  to  greater  damages  than 
had  been  awarded  to  him  for  the 
value  of  the  materials  removed  by 
the  defendant,  or  to  compensation 
for  the  improvements  made  by  him 
to  the  building ;  and  that  there 
was  no  presumption  of  gift  in  the 
case  ...     21 

(11)  A  suit  formonev  forcibly  taken  from 

the  plaintiff  by  the  defendant  is 
maintainable  in  the  Civil  Court, 
notwithstanding  the  defendant'^ 
acquittal  in  the  Criminal  Court  on 
the  charge  of  robbery    .  ...     26 

L. 

Limitation. 

(1)  In  a  suit  by  a  mooktear  for  salary  ...     11 

(2)  Where  a  wife  demanded  only  a  por- 

tion of  her  dower  from  her  hus- 
band-^ as  to  her  claim  to  the  re- 
mainder will  count  from  the  date 
of  her  husband's  death,  and  not 
from  that  of  her  former  demand        19 

(3)  in  a  suit  for  wages  by  a  servant     ...    33 

M. 

Mahomed  AN  Law.    See  Dower. 
Mooktear. 

Penalty  under  Section  13,  Act  XX.  of 
1865,  on  a  person  not  duly  quali- 
fied practismg  as —  ...     29 
See  Limitation  (1) 
Mortgage.    See  Jurisdiction  (8) 
Municipal.    See  House  Tax. 

P. 

pENAtTY.    See  Damages, 

See  Jurisdiction  (2) 


Personalty.    See  Jurisdiction  (l) 

R. 

Registration. 

(i)  In  cases  of  application  to  the  Court 
under  Section  53,  Act  XX.  of  1866, 
the  Court  ought  not  to  summon 
the  defendant,  but  the  applicant  is 
entitled  to  a  decree,  merely  on  pro-, 
duct  ion  of  the  obligation  and  the . 
record  duly  signed  ...     11 

(2)  Under  Section  55  the  Court  may  after 
decree,  on  a  representation  by  the 
judgment-debtor,  set  aside  the  de- 
cree and  stay  or  set  aside  execution    ib« 

Rent.    See  Damages. 

See  Jurisaiction  (2)  (4)  <8) 

Res  Judicata. 

The  Tipperah  Rajah's  Court  is  a 
Court  of  competent  jurisdiction 
within  thi  meaning  of  Section  2, 
Act  VIII.  of  1859.  ^  decision 
given  there  bars  a  fresh  suit  in  re- 
spect of  the  same  matter  in  a  Bri- 
tish Court  ...     31 

Revenue.    See  Jurisdiction  (7) 

Right  of  Suit.    See  Jurisdiction  (5) 

S. 

Sale. 

The  affixing,  in  the  Principal  Sudder 
Ameen's  Court,  of  a  notification 
of  —  in  execution  of  a  decree  of  the 
Small  Cause  Court,  held  to  be  no 
irregularity  in  the  —  by  reason  of 
which  damages  could  be  recovered 
underSection  252,  Act  Vlll.of  1859     14 

See  Jurisdiction  (7) 

fcRVANTs*  Wages.    See  Limitation  (3) 

Set-off. 

In  a  suit  for  house-rent,  the  tenant 
cannot  be  allowed  to  —  a  sum  ex- 
pended bv  him  in  repairing  the 
house  without  the  plaintiif'sf au- 
thority ...     26 

Sharer.    See  Jurisdiction  (7) 

T. 

Tipperah  Rajah's  Court.   See  Res  Judicata, 
Trespass.    See  Jurisdiction  (i) 
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(PRIVY  COUNCIL  RULINGS). 


A. 

AcKNOWLEBGMBNT.    See  Lease  (i) 
Abavi  Palki.    See  Jurisdiction  (i) 
Adoption.    See  Widow  (2) 
AoBNT.    Se€  Principal  and — 
Altamoha.    See  Endowment  (l) 

C. 

Caste.    See  Jurisdiction. 
Compensation.    See  Sale  (2) 
CoMPRO  M ISB .    See  Evidence  ( i ) 
Construction.    See  Lease  (2) 
Custom.    See  Lease  (3) 

D. 

Damages.  •  See  Lease  (4) 

See  Zemindar. 

E. 

Ejectment.    See  Zemindar. 
Eh  AM.    See  Endowment  (x) 
Ehdowment. 

(i)  Aocording  to  Mahomedan  LaMr,  wukf 
or  endowed  property  is  not  the  less 
wukf  property,  because  of  the  use 
of  the  words  **Inam'*  and  "  Al- 
tamgha"  in  the  grant,  provided 
the  grant  clearly  appears  to  have 
been  intended  ror  charitable  pur- 


(2)  A  mutwalee  or  superintendent  of  an 
— >  is  not  barred  by  jimitation  if  he 
sues  to  recover  possession  of  en- 
dowed property  within  twelve 
years  from  the  date  of  his  appoint- 
ment 
Error. 

Where  the  parties  acted  under  a  mis- 
apprehension of  the  law,  leave  was 
given  to  bring  a  new  suit  within 
•      Uiree  years 

EriDBNCB.  .    . 

.  (i)  Accordingtothepracticein  India,  the 
statement  in  a  deed  of  compromise 
of  the  payment  of  consideration- 
money  IS  not  conclusive  —  of  pay- 
ment 
(2)  In  estimating  the  value  of  —  the 
testimony  of  a;  person  who  swears 
positively  that  a  certain  conversa- 
tion took  place  is  of  more  value 
than  that  of  one  who  says  that  it 
did  not 
&f  L4au. 


ib. 


G. 
Gift. 

( 1 )  Where  a  suit  for  possession  is  brought 

upon  an  sWe^tAwusseyutnamah  or 
deed  of  — ,  and  the  Court  directs, 
in  conformity  with  Section  13,  Re- 
gulation III.  of  1793,  proclamation 
to  be  made  for  all  persons  having 
claims  to  the  property  to  come  in, 
the  plaintiff  cannot  be  allowed, 
after  the  decree  is  pronounced , 
giving  him  but  a  small  share  of  the 
^  property  he  claims,  to  object  to  the 
proceedinfi^  on  the  ground  that  the  * 
rights  of  the  parties  entitled  to  the 
property  were  not  put  in  issue,  and 
that  he  was  prevented  from  ad- 
ducing evidence  in  support  of  his 
case 

(2)  A  deed  by  a  Mahomedan  in  which  he . 

declared,  ''  I  have  adopted  A.  ^. 
to  succeed  to  my  property,"  was 
held  to  be  neither  a  deed  of  —  nor 
a  testamentary  —  to  take  effect 
after  the  death  of  the  donor,  there 
being  a  complete  absence  of  any 
relinquishment  by  the  donor  or  of 
seisin  by  the  donee 

H. 

Hereditary  Office. 

Dismissal  of  claim  for  the  exercise  of 
a  —  upheld  for  want  of  evidence  of 
any  descent  of  the  office  in  the 
family  of  the  plaintiff 
Hindoo  Law.    See  Joint  Hindoo  Family. 

See  Lease  (3) 
See  Widow  (i) 


50 


55 


ib. 


I. 


Inam.    See  Endowment  (i) 

Interest.  . 

Where  a  contract  of  loan  stipulated 
that  the  legally  demandable  rate  of 
—  should  be  5  per  cent.,  it  was  held 
that  a  claim  by  the  creditor  of 
interest  at 8  percent.,  founded  upon 
a  bare  promise  of  the  debtor  to  pay 
8  per  cent.,  or  upon  the  fact  tnat 
the  debtor  had  in  account  volunta- ' 
rily  debited  himself  with  8  percent, 
in  lieu  of  5  per  cent.,  could  not  be 
maintained  in  law  for  want  of  con- 
sideration amounting  merely  to 
nudum  pactum 


« 


46 
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J. 
Joint  Hindoo  Family. 

Presumption  of  joint  property  and 
criterion  in  cases  ot  purchase  in 
name  of  one  member  ...     43 

See  Pleading. 
Judgment. 

The  determination  in  a  cause  should 
be  founded  upon  a  case  either  to 
be  found  in  the  pleadings,  or  in- 
volved in  or  consistent  with  the 
case  thereby  made  ••>    5) 

Jurisdiction. 

|?w/CTT.— Whether  a  suit  lies  in  the 
Civil  Courts  against  the  Chief 
Priest  of  the  Linfira)^ats  by  the 
Swan^i  or  Chief  Priest  of  ifae 
Swanatva  sect  of  Brahmins  daim- 
ing  by  grant  from  the  supteme 
power  of  the  State  the  privileipe  of 
adavi  fMtlhit  of  beirtg  carried,  on 
CM^monial  oocasiontfi  in  a  palan- 
keen borne  crosawaysr  so  that  the 
pofos  traverse  the  line  of  march...    39 

L. 
Lbasb.. 

(1)  Where  a  —  is  not  in  writings  but  th^ 

terms  of  holding  are  specified  in  a 
notification  addressed  by  the  lessor 
to  his  servants,  such  an  acknow* 
ledgment  is,  as  against  the  lessor, 
conclusive  evidence  of  the  terms  ojf 
the  agreement  ...     84. 

(2)  Where  a -^  for  7  years  contains  no 

words  to  import  a  contirtuance  of 
the  interest  after  the  grantees' 
death,  nor  any  expressions  point- 
ing to  any  earlier  aetermtnation  of 
the  interest,  the  primd  facie  mean- 
ing is  a  continuance  for  7  years, 
and  that  the  —  did  not  terminate 
with  the  original  lessee'^s  death,  but 
survived  durind;-  the  remainder  of 
the  term  to  his  heirs  and  represent- 
atives . . .    th. 

(3)  The  onus  is  on  the  party  seeking  to 

show  that  the.  transaction  should  be 
fi^overned  by  Hindoo  Law,  to  prove 
tnat  the  primd-facie  construction 
is  contrary  to  that  law,  or  the  es- 
tablished custom  of  considering 
such  contracts  in  Bengal  ...    ih, 

(4)  In  this  case  the  lessor  having,  on  the 

lessee's  death,  granted  a  putnce  of 
his  whole  estate  including  the  farm 
in  dispute*  was  adjudged  liable  to 

f)ay  to  ihe  representatives  of  the 
essee  damages  for  the  time  they 
were  deprived  of  the  beneficial  en- 
joyment of  the  farm,,  according  to 
the  incneasod  rent  which  the  new 
lessee  had. undertaken  to  pay  ...  ih. 
Lboitimact. 

According  to  the  Mahomedan  Law, 
-:i  child  Dorn  in  wedk>ck  is  deemed 
be  the  child  of  the  mother's  bus- 
d.     .  ...     46 

yyiage, 


Limitation. 

(i)  Where  the  party  in  possession  of  an 
estate  is  a  hond-fide  purchaser  for 
valuable  consideration  without  no- 
tice, and  the  real  owner  had  neg- 
lected for  twenty-five  years  to  assert 
his  right  to  the  estate,  mere  distant 
_  residence  was  held  not  to  be  a 

sufficient  cause  to  preclude  the 
owner  from  making  an  eariier 
assertion  of  her  right,  so  as  to  save 
her  f  Horn  *—  b3r  bringing  her  with- 
in the  exceptions  of  Section  14, 
Regulation  l\\^  1793,  and  Section 
3,  Regulation  III,  1865.  ^    ... 

(2)  Where  a  case  was  held  to  be  within 
the  exception  contained  in  Cbusi? 
2,  Section  7,  Regulation  V.,  l8i7,of 
the  Bombay  Codt,  by  reason  of  a 
claim  preferred  to  the  authority 
that  was  then  the  supreme  power 
in  the  State,  although  a  satisfac- 
tory and  binding  decree  was  not 
obtained 
See  Endovtment  (2) 
Loan.    See  Interests 

M. 

Mahomedan  Law.    See  Endowment  {i) 

See  Legiiimeity, 
See  Marriage* 

Marriaob. 

If  a  child  has  been  born  to  a  father  of 
a  mother,  where  there  has  been  not 
a  mere  casual  concubinage,  but  a 
more  permanent  connection,  aitd 
where  there  is  no  insurmountable 
obstacle  to  a  —  aocording  to  the 
Mahomedan  Law,  tlcepresoinption 
is  in  favor  of  the- —  having  Uken 
ptace,  and'  the<  mother  aad  child 
•  are  entitled  tOr  inherit 

Mortgage. 

As  to  th«  validity  of  a  — •  executed  by 
a  firm  as.  respects  one  of  its  part- 
ners who  did  not  execute  the  inort- 
ga^e-,  but  was  afterwards  cognizant 
of  It,  and  wh»  sued  his  co-fjartners 
and  obtained  a  decree  for  his  share 
of  the  assets  of  the  firm,  in  execu- 
tion of  whichdecreeao  attachment 
issued  against  thie  estate,  for  the 
removal  of  which  attachment  the 
mortgagee  now  &ues^ 

N. 
Nudum  Pa.ctum..   See  IntereU. 

O; 

Onus  pRpBANDi. 

Where  a  party  allc!|es.indtviabilitv  of 
a  Raj  and  hiS'  fjgbt  to  succeta  to 
the  whole  as  heir  ••• 

See  Leaee  (3) 

P. 
Partnkrshif  Firm.    See  Mortgage, 
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Pliading. 

Accordii^  to  Regulation  XV.  of  1816 
of  the  Madras  Code,  in  a  suit  for 
possession  of  ]oint-family-prof>erty 
tn  which  the  title  of  the  plaintiff 
depended  on  the  fact  of  a  division 
having  taken  place  in  the  family,  a 
distinct  averment  of  division  must 
be  made  in  the  cause,  and  a  direc- 
tion given  bv  the  Court  for  the 
production  of  evidence  in  proof  of 
such  an  averment  ...    S^ 

See  yudgment, 

POSSBSSION. 

In  India  the  title  of  —  must  prevail 
until  a  ifood  title  is  shown  to  the 
contrary  ...     13 

See  Pleading  (i) 

See  Zemindar* 

Practics. 
(i)  Of  Privy  Council  as  to  matters  of  form 

in  appeals  from  India  ...       i 

(2|  Of  Privy  Council  as  to  technical  ob- 
jections ...    43 

Prixcipal  and  Agbnt. 

Principal  not  bound  by  bye-trans- 
action on  the  part  of  agent  ...  57 

R. 

Raj,    See  Onus  Probandi, 

Religious  Csrbmonibs.    See  ^Jurisdiction, 

RtSTRAiMT.    See  Zemindar, 


S. 


Sale. 


U)  Unauthorized  —  by  Collector  for 
arrears  of  revenue  of  whole  talook 
in  on^  lot,  not  rendered  valid  by 


SkhE.^-CContinued.J 

subsequent  unauthorized  confir- 
mation b^  the  Board  of  Revenue 
and  acquiescence  by  the  defaulting 
proprietor  ...     15 

(2)  Suit  brought  in  1821  to  annul  the  — 
of  a  zemindary  in  Allahabad  which 
took  place  in  1802  for  arrears  of 
revenue.  The  Privy  Council  con- 
curred in  the  conclusion  come  to  by 
the  Mofussil  and  Sudder  Commis- 
«  sioners  that  the  —  ought,  notwith- 
standing the  great  lapse  of  time,  to 
be  set  aside ;  but,  considering  the 
bond  fide  character  of  the — , 
awarded  compensation  to  the  pur- 
chaser ...  27 
Suit.    See  Error, 

T. 

Title.    See  Possession, 
See  Zemindar, 

W. 

Widow. 

(i)  A  Hindoo  —  is  entitled  by  law  to  a 
•       life-estate  in  her  husband's  pro- 
perty ...       I 
(2)  Suit  by  Hindoo  —  after  adopting  a  son    43 

WuKF.    See  Endowment  (i) 

Wusseyutnamah.     See  Gift  (i) 

Z. 
Zemindar. 

A  —  is  liable  to  more  than  merely 
nominal  damages  if  he  restrains  the 
persons  of  his  officers,  nor  can 
ne  eject  them  from  their  house 
after  long  possession  by  them,  with- 
out clear  proof  of  title  on  his  part  13 
See  Sale  (2) 
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The  i2ih  June  1866. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Juiiice,  and  the  Hon'ble  H.  V.  Bayley 
and  E.  Jackson,  Judges. 

Declamtorj  decrees. 
Case  No.  58  of  1865. 

Rigular  Appeal  from  a  decision  passed  by 
ike  Judge  of  Behar^  dated  the  sth  Decern- 
her  2864, 

Ranee  Rajessaree  Koonwar  and  others 
(Plaintiffs),  Appellants. 

%       versus  ^ 

Maharanee  Indurjeet  Koonwar  and  others 
(Defendants),  Respondents, 

Bahoos  Kishen  Kishore  Ghose,  Banee  Madhub 
Banerjee^  and  Mohendro  Lall  Shome  for 
Appellants. 

f  lUessrs.  R,    V.  Doyne,  G.  C.  Paul,  R.   T. 

I  Allan,  R.  E.  Twidale,  and  C,  Gregory, 
Aloonshee  Ameer  A  li,  and  Baboos  Dwarka- 
*naih  Milter,  Kalee  Prosunno  Dull,  Unnoda 

■ 

Pershad  Banerjee,  Nill  Madhub  Sein,  and 
Kedarnath  Mozoomdar  for  Respondents. 

Snit  laid  at  Rupees  67,27,842-8-17-14. 

In  a  suit  brought,  on  the  ^^round  of  an  existing  rij»fht 
of  taheriUnce,  for  immediate  possesion  and  mennc- 
PJJBfes,  by  settine  aside  an  adoption,  the  Court  will  not 
WW  the  fonn  of  action  to  be  changed,  and  proceed  to 
<tende  irhetber  (the  claim  for  po*«;ession  on  the  tjroiind 
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of  an  existing  right  being  abandoned)  a  declaratory 
order  may^  not  issue  for  setting  aside  the  adoption,  but 
will,  on  ffiilure  of  right  to  immediate  possession,  dismiss 
the  suit. 

According  to  Section  15,  Act  VIII.  of  1S59,  declaratory 
orders  can  be  issued  only  in  suits  brought  to  obtain  such 
orders. 

This  is  a  suit  brought  to  recover  posses* 
sion  with  mesne-profits  of  certain  zeminda- 
ries  *and  other  property,  by  setting  aside  a 
deed  of  adoption  alleged  to  be  forged,  and 
which  would  stand  in  the  way  of  plaintiff's 
claim  as  to  part  of  the  property. 

The  Judge  of  the  Lower  Court  has  held 
that  the  title  upon  which  the  plaintiff  claims 
cannot  be  sustained.  It  is  admitted  here 
upon  appeal  that,  as  against  the  defendants, 
the  plaintiff  cannot  succeed  in  the  suit  in  her 
claim  to  possession  of  the  zemindaries  and 
other  properly,  or  to  the  mesne-profits.  But 
it  is  asked  that  the  Court  should  try  that 
portion  of  the  claim  which  impugns  the  vali«- 
dity  of  the  adoption.  But  this  is  not  a  suit 
for  a  declaration  of  right  as  against  the 
adopting  widow  and  the  adopted  son,  or  to 
have  that  adoption  set  aside  for  the  purpose 
of  binding  the  adopted  son  after  the 
death  of  the  widow,  with  reference  to  the 
claim  of  the  plaintiffs  as  the  heirs  who  would 
be  entitled  after  the  death  of  the  widows  if 
the  deed  of  adoption  were  invalid  and  set 
aside.  The  object  of  the  suit  is  to  recover 
immediate  possession  and  mesne-profits 
upon  an  existing  right  of  inheritance,  and 
right  to  immediate  possession  set  up  on  the 
part  of  the  plaintiffs.  It  is  contended  that, 
notwithstanding  the  suit  is  for  possession 
and  mesne-profits,  that  portion  of  the  claim 
which  seeks  to  obtain  possession  and  mesne- 
profits  may  be  abandoned,  and  that  portion 
of  the  suit  which  asks  for  a  declaration  that 
the  deed  of  adoption  is  an  invalid  one,  may 
proceed.  We  do  not  think  that  it  was  the 
intention  of  the  Legislature  to  authorize 
declaratory  decrees  in  suits  of  this  nature. 
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The  law,  Section  15,  Act  VIII.  of  1859, 
says :  "  No  suit  shall  be  open  to  objection  on 
the  ground  that  a  merely  declaratory  decree 
or  order  is  sought  thereby,  and  it  shall  be 
lawful  for  the  Civil  Courts  to  make  binding 
declarations  of  right  without  granting  con- 
sequential relief."  We  think  that  that  must 
be  in  suits  framed  for  the  purpose  of  get^ 
ting  a  declaratory  decree,  and  not  in  a  suit 
framed  for  the  purpose  of  recovering  land 
and  mesne-profits.  The  object  of  the 
present  suit  was  simply  to  recover  the 
possession  of  land  and  for  raesne-profits,  and, 
in  order  to  do  that,  to  set  aside  the  deed 
^of  adoption.  We  think  that  the  suit  was 
wholly  misconceived,  if  it  was  intended  to 
bring  before  the  Court  the  question  simply 
of  the  validity  of  the  adoption,  and  to  ask 
to  set  aside  that  adoption  for  the  benefit  of 
the  plaintiffs  as  reversioners  after  the  death 
of  the  widows. 

The  plaintiffs  did  not  ask  for  any  declara- 
tion of  right.  The  widows  of  Het  Narain  and 
Mode  Narain,  it  is  now  admitted,  are  entitled 
'to  possession  for  their  lives,  and  the  plaint- 
ififs  are .  not  entitled  to  possession  whether 
the  adoption  was  valid  or  invalid.  The 
^widows  come  in  to  defend  their  respective 
rights.  If  the  plaintiffs  sought  merely  to 
set  aside  the  deed  of  adoption  and  to  obtain 
a  declaration  of  right,  the  widows  of  Mode 
Narain  and  many  of  the  other  defendants 
were  unnecessary  parties,  and  ought  not  to 
have  been  sued. 

Under  these  circumstances,  we  are  clearly 
of  opinion  that  the  appeal  must  be  dismissed 
with  costs. 

We  would  here  state  that,  notwithstanding 
our  decision  upon  this  issue,  we  should  have 
proceeded  to  try  the  remaining  issues  in  the 
suit  if  we  had  entertained  any  doubt  upon 
the  point  on  which  we  have  decided  it. 
Should  an  appeal  be  preferred  to  Her  Majes- 
ty in  Council,  no  inconvenience  will  be  caused 
by  our  not  going  into  the  whole  case.  Her 
Majesty  in  Council  will  have  the  necessary 
materials  for  determining  the  other  questions 
disposed  of  by  the  Judge,  whether  we  ex- 
press our  opinion  upon  them  or  not.  The 
evidence  on  the  question  of  adoption  is  upon 
the  record,  and  the  question  of  the  plaintiff's 
right  to  succeed  in  the  present  suit  during 
the  lives  of  the  widows  of  Het  Narian  and 
*  Mode  Narain  is  one  merely  of  law  upon 
which  we  cannot  render  much  assistance  by 
expressing  our  opinion  upon  it.  We  do  not, 
therefore,  consider  it  necessary  to  go  into 
these  issues. 


The  1 2th  June  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chit/ 
Justice,  and  the  Hon'ble  H.  V.  Bayley  and 
E.  Jackson,  Judges, 

Mooktearnaxaah  (Proof  of  genuineness  of)--  Ex- 
hibits (Endorsement  of)— Right  of  suit  (liy 
distant  heir). 

Case  No.  60  of  1865. 

Regular  Appeal  from  a  decision  passed 
by  the  Judge  of  Behar^  dated  the  jM 
December  1864, 

Baboo  Bisram  Singh  alias  Bishen  Singh  and 
others  (Plaintiffs),  Appellants, 

versus 

Maharanee  Indurjeet  Koonwar  and  others 

(Defendants),  Respondents. 

Messrs,  G,  C,  Paul  and  R,  E,  Twidale,  and 
Baboos  Ashootosh  Dhur  and  Vnnoda 
Per  shad  Banerjee  for  Appellants. 

Messrs,  R,  V,  Doyne,  R,  7.  Allan,  and  C. 
Gregory,  Moonshee  Ameer  Ali,  2jA  Bahaos 
Dwarkanath  Mttter,  Kalee  Prosunno  Du//^ 
Ail  Madhub  Sein,  BaneeMadhub  Banerjee, 
Kishen  Rishore  Ghose,  and  Mohendro  Loll 
Shome  for  Respondents. 

Suit  laid  at  Rupees  67,98,843-4-8-17-14.  .- 

The  mooktcarnamah,  upon  the  authority  of  which 
this  suit  was  brought,  being  impugned  by  the  defend- 
ant as  a  forgery  and  as  not  executed  by  the  party 
alleged  to  have  granted  it,  the  Court  held  that,  notwith- 
standing its  attestation  in  due  form  by  the  Moonsfff 
of  Muttra,  the  parties  charged  were  bound  to  pKnre 
its  genuineness  ;  and,  as  \\\ey  failed  to  do  so,  the  suit 
was  dismissed,  and  the  parties  in  whose  favor  it  was 
^rawn,  and  who  declined  to  appeartn  Court  to  pro^*e  it. 
were  direifled  to  be  sent  to  the  Magistrate  to  be  placsed 
on  their  trial  for  forgery. 

Exhibits  produced  in  Court  ought  to  be  endorsed 
with  the  name  of  the  person  who  produced  them,  as 
required  by  Se«5lion  132,  A61  VIII.  of  1859, 

During  the  existence  of  a  near  heir,  a  more  distant 
heir  cannot  sue. 

This  was  a  suit  instituted  in  the  Court 
of  the  Judge  of  Behar,  under  a  vakalot- 
namah  signed  by  one  Moorolee  Dhur,  and 
this  appeal  was  instituted  under  a  vakalai- 
namah  signed  by  Rung  Bahadoor,  his 
brother,  both  being  sons  of  Bishen  Singh. 
The  one  authorized  the  institution  of  the 
suit,  the  other  authorized  the  institution  'of 
the  appeal ;  and  they  both  claim  to  hav» 
so  adted  under  an  alleged  mooktearnamah, 
dated  the  20th  February.  1863,  which  gave 
them  general  power  to  aft  on  behalf  of 
Bishen  Singh.  Another  person  who  is  a 
party  to  the  suit  is  Moonshee  Ameer  Ali, 
He  claims  title  to  a  portion  of  the  property 
under  a  conveyance  executed  by  one  or  i 
both  of  these  two  sons,  they  alleging  their     ^ 
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power  to  convey  away  that  portion  of  the 
father's  property  which  they  assigned  to 
Moonshee  Ameer  AH  under  the  satne  mook- 
Vearoamah.  The  defendant  Ram  Kishen 
Singh,  in  his  answer,  states  that  Bisram 
Singh  alias  Bishen  Singh,  the  plaintiff,  is 
untraceable  from  before  the  date  of  the 
roooktearnamah  under  which  the  suit  has 
been  brought  (that  is,  the  mooktearnamah 
of  20ih  February  1863  to  which  the  Judge 
refers)  giving  a  general  power  to  the  two 
sons ;  that  consequently  the  suit  on  the 
part  of  that  individual  is  false  ;  that  the 
roooktearnamah  in  question  has  been  brought 
into  existence  by  the  frauds  of  the  sons 
of  Bishen  Singh  and  of  Moonshee  Ali 
Kureem,  the  Government  rebel,  and  Moon- 
shee Ameer  Ali,  the  maintainer  of  the  suit, 
and  is  wholly  a  fabricated  document.  .  There 
was  then  a  charge  in  this  defendant's  answer 
that  the  mooktearnamah  was  a  forgery 
broagbt  about  by  the  sons  of  Bishen  Singh, 
who  was  stated  to  have  been  untraceable 
from  before  the  date  of  this  mooktearnamah. 
That  being  the  charge,  the  Judge  laid  down 
the  issue — *'  Is  Bisram  Singh  alias  Bishen 
Singh,  one  of  the  plaintiffs,  untraceable  or 
not ;  if  so,  is  the  suit  on  his  part  valid  or 
not.^"  The  question  whether  the  suit  was 
validly  instituted  or  not,  depended  upon  the 
question  whether  the  mooktearnamah  was 
genuine  or  not,  was  expressly  alleged  in 
the  answer  which  had  been  alrcfady  quoted 
Ihat  it  was  a  forged  document,  and  had  been 
bioaght  about  by  the  fraud  of  the  two 
Ions.  The  judgment  delivered  by  the  Lower 
Court  says  :  ^  From  the  record,  it  appea(^ 
that)  on  the  2otb  of  February  1863,  a  mook- 
tearnamah was  presented  in  the  Court  of 
the  Moonsif!  of  Muttra  on  the  part  of  Bishen 
Singh,  in  favor  of  his  two  sons,  through  one 
Gunnesh  Singh,  a  mooktear,  and  attested  by 
two  witnesses,  apparently  residents  of  Mut- 
tra ;  and,  under  the  authority  of  this  mook- 
tearnamah, the  present  suit  has  been  insti- 
tuted. As  to  the  legality  of  this  procedure, 
and  that  it  is  in  accordance  with  the  cus- 
tom and  usage  of  our  Courts,  there  can  be 
no  question  ;  hence  it  must  be  held  that 
the  mooktearnamah,  although  not  attested  by 
.Bishen  Singh  in  person,  by  virtue  of  which 
his  sons  have  verified  the  plaint,  is  primd 
facii  good  and  valid.  Moreover,  apart  from 
saspicion  and  presumption  arising  from  the 
facts  and  circumstances  of  the  case,  there 
is  nothing  to  support  any  legal  presumption 
that  Bishen  Singh,  the  principal  plaint- 
ifft  is  missing  or  dead  ;  and  hence  this  issue 
to  bar  is  overruled."     We  do  not  (juitc 


understand  what  the  Judge  means  by  the 
words  "  from  suspicion  and  presumption  aris- 
ing from  the  facts  and  circumstances  of  the 
case."  The  Judge  himself  appears  to  have 
thought  that  there  was  some  suspicion  in 
the  case  arising  from  the  absence  of  Bishen 
Singh.  But  if  a  presumption  arose  from 
the  facts  and  circumstances  of  the  case,  that 
Bishen  Singh  was  absent  at  the  time  when 
that  gower  of  attorney  appears  to  have  been 
executed,  surely,  when  there  was  a  charge, 
and  a  distinct  issue  founded  upon  that  charge, 
it  was  necessary  to  enquire  whether  the 
document  was  genuine  Or  a  forgery.  It  was 
the  more  necessary  to  enquire  into  the 
validity  of  the  document,  as  the  title  of 
Moonshee  Ameer  Ali  depended  upon  it ;  for, 
if  it  was  not  a  valid  document  executed  by 
Bishen  Singh  but  a  forgery,  the  sons  had 
no  power  to  transfer  any  portion  of  their 
father's  property.  Therefore,  it  appears  to 
us  that  there  has  been  a  very  insufficient  in- 
vestigation on  the  part  of  the  Judge  in  up- 
holding the  document  without  evidence  in 
support  of  it,  especially  when  it  was  declared 
to  be  a  forgery,  and  when  the  title  of  one  of 
the  parties  depended  upon  the  authority  of  the 
persons  who  were  alleged  to  have  derived 
their  authority  from  that  document.  The 
Judge  says  that  there  is  no  question  as  to  the 
legality  of  the  procedure  in  admitting  the  mook- 
tearnamah, because  it  was  attested  by  two 
witnesses  in  the  presence  of  the  Moonsiff, 
in  accordance  with  the  custom  and  usage  of 
the  Courts.  But  when  a  charge  is  made, 
and  one  of  the  parties  distinctly,  in  his  an- 
swer, states  that  the  document  is  a  forgery — 
that  it  has  been  brought  about  by  fraud — 
surely  it  is  not  sufficient  to  refer  to  an 
attestation  in  another  Court  without  bring- 
ing forward  the  attesting  witnesses  and 
subjecting  them  to  a  cross-examination. 
That  proceeding  in  the  Moonsiff's  Court 
was  a  wholly  ex-parU  proceeding.  The 
parties  to  this  suit  had  nothing  to 
do  with  it.  Although  the  document  was 
brought  into  the  Moonsiff 's  Court,  and 
was  there  attested  by  the  witnesses  in 
the  presence  of  the  Moonsiff,  that  did  not 
dispense  with  the  necessity  of  calling  for 
these  attesting  witnesses  for  the  purpose  of 
proving  the  document,  when  the  document 
was  stated  to  be  a  forgery,  and  an  issue  was 
raised  which  involved  the  question  whether  it 
was  a  genuine  document  or  not. 

This  appeal  came  on  before  this  Court 
on  the  nth  July  last.  At  that  time,  Mr. 
Doyne  objected  that  it  was  not  proved 
$ufficiently  that  Bishen  Singh  had  authorized 
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the  suit,  and  also  that  it  was  not  suffi- 
ciently proved  that  he  had  authorized  the 
institution  of  the  appeal ;  and  the  case 
was  postponed  to  enable  the  parties  to  pro- 
duce satisfactory  evidence  to  this  Court 
that  the  mooktearnamah  had  been  executed 
by  Bishen  Singh.  The  appellants  were 
required  to  prove  that  Bishen  Singh  executed 
it,  and  it  was  suggested  that  the  best  evidence 
in  the  case  would  be  to  produce  Bishen  Singh 
himself  It  was  then  said  that  Bishen  Singh 
was  afraid  to  come  forward,  because  he 
might  be  arrested  for  judgment-debts ;  and 
in  order  that  he  might  come  forward  and 
give  evidence,  Bishen  Singh  was  guaranteed 
against  any  arrest  by  either  Ranee  for  whom 
Mr.  Doyne  appeared.  This  Court  also  re- 
commended that  Bishen  Singh,  and  also 
Gunnesh,  the  mookhtear,  should  attend  when 
the  appeal  should  come  on  again.  Gun- 
nesh was  the  mookhtear  who  produced  the 
mookhtearnamah  for  attestation  in  the  Court 
at  Muttra,  and  therefore  he  would  have 
been  a  very  important  witness  to  prove 
that  the  document  was  really  executed  by 
Bishen  Singh,  as  it  purported  to  be.  When 
the  appeal  again  came  on,  neither  Bishen 
Singh  nor  Gunnesh  appeared  in  this  Court 
to  say  whether  the  document  was  valid  or 
not.  When  the  case  was  before  the  Court 
in  July  last,  in  order  to  avoid  any  difficulty, 
in  the  event  of  the  parties  not  being  able 
to  procure  the  attendance  of  Bishen  Singh 
or  Gunnesh,  the  Court  authorized  a  com- 
mission to  be  issued  to  examine  the  attest- 
ing witnesses  to  the  mooktearnamah  in 
the  Court  at  Muttra.  If  the  Lower  Court 
could  not  examine  these  witnesses  personally, 
the  Court  ought  certainly  to  have  required 
their  evidence  taken  under  a  commission 
which  he  might  have  issued.  This  Court, 
however,  issued  a  commission  which  has 
been  executed.  The  three  attesting  wit- 
nesses to  the  mookhtearnamah  have  been 
examined  under  it.  The  first  witness,  Mo- 
hant  Surgoo  Doss,  deposes  as  follows. 
Answer  to  first  question  :  '*  My  name  is 
*'  Surgoo  Doss;  my  age  32  years;  by  caste 
*.*  Byragee.  I  live  at  Bindabun."  (To  and 
question:)  *'  After  examining  this  mookhtear* 
''  namah,  I  declare  this  to  be  my  attestation 
^  on  the  margin  of  the  mooktearnamah, 
^  and  I  attested  it  on  the  acknowledgment 
^  of  Bishen  Singh  now  in  Court."  (To  3rd 
^question :)  ''  Yes ;  Bishen  Singh  signed  it  in 
^*  my  presence  at  Bindabun."  (To  ^Ih  ques- 
tion :)  ''  1  signed  my  name  with  my  own 
^  hand.  I  do  not  know  what  other  witnesses 
V  attested.     Kawal  desired  me  to  sign  for 


''  him  as  he  could  not  write,  Bind  I  did  so.'' 
Then  the  witness  having  identified  a  person  In 
Court  as  Bishen  Singh,  the  following  ques- 
tion was  put  on  cross-examination  :  ''  This 
person  in  Court,  whom  you  recognize  as 
Bishen  Singh,  states  that  his  name  is  not 
Bishen  Singh  :  what  do  you  say  to  this  ?'' 
The  witness  answered,  '*  He  said  his  name 
was  Bishen  Singh.''  Now,  if  it  should  turn 
out  that  Bishen  Singh  was  not  present  when 
that  document  was  executed,  and  that  the 
person  who  actually  signed  it  was  one  of  tbe 
two  sons  in  whose  favor  it  was  executed, 
there  can  be  no  doubt  that  it  was  a  forgad 
document.  Then  comes  the  deposition  o€ 
Kewal  Ram.  This  witness,  when  called, 
said  (answer  to  1st  question) :  **  My  name 
i  is  Kewal  Ram ;  age  40  years  ;  by  caste 
Rahoo.  I  live  at  Mouzah  Uzeemabad."  (To 
2;i^  question :)  "  Mohunt  Sargoo  Doss  signed 
the  mookhtearnamah  for  me,  and  I  attested 
by  desire  of  Baboo  Bishen  Singh.'*  (To  jrd 
question :)  "  Yes ;  Bishen  Singh  signed  it  la 
my  presence  at  Bindabun."  But  upon  cross^ 
examination  he  said,  in  answer  to  the  qnestion 
"  Is  this  Bishen  Singh  ?"  *'  No ;  this  is  Baboo 
Rung  Bahadoor  Singh*  his  son;''  and  again, 
to  the  question,  *'  Are  you  in  Bishen  Singb's 
employ  V  "  Yes  ;  I  live  in  his  village,  and 
am  in  hts  employ."  If  this  witnesses 
evidence  is  correct,  it  seems  that  Rungf 
Bahadoor  Singh,  the  son,  was  in  Court  ; 
but  it  is  not  quite  certain  that  he  Is  tbe 
same  person  who  was  identified  by  the  first 
witness  as  the  person  who  executed  the 
document  and  said  his.  name  was  Bishen 
Singh.  As  the  last  witness*  says  that  he 
came  from  Patna,  and  was  in  the  employ 
of  Bishen  Singh,  he  might  surely  have  been 
brought  forward,  and  given  evidence  on  the 
issue  raised  as  to  whether  Bishen  Singb 
was  missing.  The  third  attesting  witness 
says  :  ''  'Sly  name  is  Kurun  Lall,  by  caste 
Chowbey,  and  resident  of  Muttra,  aged  ta 
years."  (To  2nd  question :)  "  No ;  1  did  no€ 
sign  this  attestation  or  sign  this  mookfatitar<» 
namah."  He  says  that  he  never  signed  or 
attested  the  document. 

On  the  last  occasion,  when  the  case  wask 
before  the  Court,  the  Court'  allowed  it  to 
stand  over  in  order  that  the  genuineness 
of  the  mookhtearnamah  might  be  proved. 
From  the  evidence  given,  it  wx}uld  seen 
doubtful  whether  the  document  was  not  reaiir 
executed  by  Rung  Bahadoor.  Now,  there  is 
a  person  besides  Bishen  Singh  who  coald 
say  whether  it  was  Bishen  Singh  or  Rung 
Bahadoor  who  executed  the  document,  and 
that  person  is  Rung  Bahadoor,    A  sum  of 
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against  liishen  Singh,  it  does  nol  decide  the 
suit,  inasmuch  as  there  are  other  parties- - 
Lall  Narain  Singh  and  Deoputtee  Narain 
Singh — who  are  co-plaintiffs  in  the  suit.  Jt 
is  suflicient  for  us  to  say  that  these  two 
gentlemen  cannot  maintain  this  suit  so  long 


iDODey  was  deposited  for  the  costs  of  the 
day,  as  a  condition  upon  which  this  Court 
allowed  the  case  to  stand  over.  It  accord- 
ingly stood  over  till  the  present  day  in  order 
that  Rang  Bahadoor,  who  authorized  the 
appeal,  might    prove    that    it    was    Bishen 

Singb^  his  father,  who  executed  the  document,  as  Bishen  Singh  is  alive;  because,  if  he  is 
Hut  Rung  Bahadoor  has  not  thought  (it  to  alive,  he  is  admittedly  a  nearer  heir  than 
appear;  be  has  authorized  the  appeal  to  !  either  of  those  parties  can  be,  and  there  is 
this  Courts  and  executed  the  vakalutnamah,  no  su^icient  proof  of  his  death. 
and  yet  he  does  not  come  fonvard  to  prove  |  The  other  plaintiff  is  Moonshee  Ameer. 
that  be  was  authorized  by  his  father  by  that  Ali,  and  he  claims  a  portion  of  the  property 
power  of  attorney.  Therefore  we  have  it  under  a  conveyance  executed  by  virtue  of 
that  he  has  instituted  an  appeal  in  this  Court  that  mooktearnamah.  If  the  mooktearna- 
by  virtue  of  a  vakalutnamah,  signed  by  mah  is  not  a  genuine  document,  then  the 
biDK  in  which  he  says  that  he  was  authorized  ,  title  of  Moonshee  Ameer  Ali,  under  the  con- 
by  Bisbeo  Singh  to  sign  that  vakalutnamah  ;  |  veyance  which  was  executed  under  an 
Wl  when  be  is  charged  with  having  signed  '  authority  alleged  to  have  been  derived 
that  vakalutnamah  under  a  forged  mookh-  j  through  that  document,  must  fall  to  the 
t^rsamah,  he  does  not  venture  to   come  '  ground. 

forward  and  prove  that  it  was  a  genuine  !  Having  reversed  the  decision  of  the  Judge 
mookhteamamah  signed  by  his  father,  or  as  to  the  issue  whether  the  mooktearnamah 
that  it  was  not  actually  signed  by  himself,  !  was  a  genuine  document  or  not,  and  holding 
u  appears  to  have  been  alleged  by  one  ;  that  'Bishen  Singh  did  not  execute  it,  we. 
of  the  Witnesses  examined  under  the  think  that,  in  such  case,  we  must  relieve 
commission.  Then  what  is  the  inference  |  Bishen  Singh  from  all  costs.  We  therefore 
tbc  Court  must  draw  from  these  facts  .^  reverse  so  much  of  the  judgment  of  the 
Can  they,  in  the  absence  of  Bishen  Singh,  Lower  Court  as  awards  costs  against  him, 
of  Rung  Bahadoor,  and  of  the  attest-  '  and  we  order  that  the  plaintiffs,  with  the 
ing  iriiness,  Kewal  Ram,  who  stated  that  exception  of  Bishen  Singh,  pay  the  costs  of 
be  was  in  the  employ  of  Bishen  Singh,  this  appeal  and  the  costs  in  the  Lower 
beHeve  that  it  .was  Bishen  Singh  who  signed    Court — that  is,  the  costs  of  the  Ranees  who 

are  the  principal  defendants  and  of  Ram 
Kishen  Sing,  but  not  the  costs  of  those  defend- 
ants who  were  plaintiffs  in  the  other  suit.* 

And  wc   further  order 


the  document?  Or  must  they  not  rather  infer 
that  this  document  was  not  signed  by  Bishen 
Siogb,  but  that  it  was  signed  by  Rung 
Babadoor,  representing  himself  at  the  time 
to  be  Bishen  Singh  .^  If  Rung  Bahadooi* 
i^resenting  that  he  was  Bishen  Singh, 
executed  this  document  conferring  a  power 


•  No.  I  oF  18O4 ;  ap-    ^^at    Rung    Bahadoor, 

peal     to     this     Court,         »        ^i   j    .u-  1  ^ 

No.  5!j  of  1865.  ^^'ho  filed   this   appeal,        ^ 


do  pay  all  costs  of  this 


on  himself  as  the  son  of  Bishen  Singh,  '  appeal  in  case  they  are  not  paid  by  plaintiffs, 
there  was  a  clear  forgery.  Under  these  The  mooktearnamah  was  produced  in  the 
ciicamstances^  the  Court  have  no  difficulty  1  Judge's  Court,  but  it  does  not  appear  to  have 
ia  finding  that  the  Judge  came  to  a  wrong  .  been  filed  originally.  But,  as  it  was  pro- 
conclusion  on  a  point  of  fact  in  holding  that  duced  in  the  Lower  Court  and  the  Judge 
it  was  satisfactorily  proved  that  the  mook-  received  it,  there  ought  to  have  been  an 
\  tianuunah  was  a  genuine  and  valid  docu-  j  endorsement  on  the  document  as  to  the  name 
ment.  We  asked  to  hear  Mr.  Paul,  who  was  |  of  the  person  who  produced  it.  Section 
retained  under  the  authority  of  Rung  Baha-  |  132  of  the  Procedure  A^t  says:  "When 
<kwr,  but  Mr.  Paul  very  properly  declined  I  an  exhibit  is  received  by  the  Court  and 
U^occupy  the  time  of  the  Court  unnecessarily  I  admitted  in  evidence,  it  shall  be  endorsed 
.by  attempting,  in  the  face  of  the  difiicul-  with  the  number  and  title  of  the  suit,  tbc 
^  with  which  be  had  to  contend,  to  con- ;  name  of  the  party  producing  it,  and  the 
^iBCc  the  Court  that  this  document  was  I  date  on  which  it  was  produced,  and  shall  be 
actoaUy  signed  by  Bishen  Singh.  |  filed  as  part  of  the  record."    We  think  that. 

We,  therefore,  think  that  the  decision  of  |  whether  the  exhibit  was  filed  originally  or  » 
tW  Lower  Court  upon  that  issue  must  be ;  was  produced  at  the  trial,  the  rule  is  one 
»**«ricd.    But   although    the    decision    on  \  which  ought  to  be  acted  upon,  and  that  all 
Jto  issue,    as    to    whether    the    suit    was  j  documents  produced  as  evidence  on  the,  trial, 
bnmgbt  by  Bishen  Singh  or  not,  is  decided  1  though  they  may  not  have  been  filed   as 
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exhibits  in  the  first  instance,  ought  to  be 
endorsed  as  directed  by  Section  132.  The 
Procedure  Code  requires  all  documents 
which  are  intended  to  be  given  in  evidence 
to  be  filed  in  the  first  instance,  and  it  ap- 
pears that,  without  the  leave  of  the  Judge, 
no  document  which  has  not  been  filed  is 
admissible  as  evidence.  Then  when  a  Judge 
on  a  trial  thinks  it  proper  to  admit  a  docu- 
ment which  has  not  been  filed  as  an  exhibit 
surely  he  ought  to  take  care  that  it  is  pro- 
duced by  a  proper  person,  and  that  the 
endorsement  pursuant  to  Section  132  is 
made  upon  it,  in  order  that  hereafter  it  may 
be  known  who  the  person  is  who  produced 
it.  If  that  had  been  done,  we  should  have 
seen  upon  the  face  of  this  document  whe- 
ther it  was  produced  by  a  vakeel  in  the 
Lower  Court,  or  whether  it  was  produced 
by  Rung  Bahadoor.  But  in  consequence  of 
that  not  having  been  done,  we  are  unable  to 
say  at  the  present  moment  whether  Rung 
Bahadoor  did  produce  it  or  not.  We  think 
that  an  investigation  ought  to  be  made  by 
the  Magistrate  of  Behar  into  this  case,  as  to 
whether  Rung  Bahadoor  or  any  other 
persons  did  use,  or  attempt  to  use  as  true, 
evidence  which  he  or  they  knew  to  be  fabri- 
cated ;  and  further,  as  regards  this  particular 
mooktearnamah,  under  Section  471  of  the 
Penal  Code,  to  see  whether  Rung  Bahadoor 
or  any  other  person  did  fraudulently  or  dis- 
honestly use  as  genuine  a  document  which 
he  knew,  or  had  reason  to  believe,  to  be  a 
forged  document.  Under  Section  171  of 
the  Code  of  Criminal  Procedure,  we  think 
that  the  case  should  be  sent  to  the  Magis- 
trate of  Behar  for  investigation,  and  direct 
him  to  proceed  according  to  law  against 
Rung  Bahadoor  or  any  other  person  or 
persons  for  any  offence  or  offences  which  he 
^or  they  may  appear  to  have  committed 
against  the  above-mentioned  Section  or  any 
other  Section  or  Sections  of  the  Indian 
Penal  Code. 


The  i2th  June  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Mortg^age  (Zur-i-peshg^ee  lease>— Recovery  of 
land  before  expiry  of  lease — ^Account. 

Case  No,  399  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  12th  1>^' 
cember  j86^,  affirming  a  decision  passe'd 
by  the  Principal  Sudder  Ameen  of  thai 
District,  dated  the  i8th  April  186$. 

Punjum  Singh  (Defendant),  Appelldui, 

versus 

Musst.  Ameena  Khatoon  (Plaintiff), 
Respondent* 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Moonshee  Ameer  Ali  for  Respondent. 

A  mortgagor — one  who  has  granted  a  Zur-Upethgee 
lease — can  sue  to  recover  possession  of  his  lands  before 
the  expiry  of  the  term  fixed  by  the  lease,  on  the  groutid 
that  the  mortgage-debt  has  been  satisfied  by  the  mort- 
gagee's receipts  while  in  possession. 

• 

•  In  the  case  of  a  mortgage  by  a  Zur-i-peshgee  lease, 
the  mortgagor  is  entitled  to  an  account  from  the  mort- 
gagee,  notwithstanding  an  express  stipulation  in  the 
lease  that  the  latter  shall  not  be  liable  to  account. 

The  special  appellant  contends  that  the 
Lower  Court  is  vixon^— firstly,  in  holding 
that  the  mortgagor  (this  being  a  case  of  a 
Zur-i-peshgee  lease)  can  sue  to  recover 
possession  of  his  lands  before  the  expiry  of 
the  term  fixed  by  the  lease,  on  the  ground 
that  the  mortgage-debt  has  been  more  thaa 
paid  off  by  the  mortgagee's  receipts  while 
in  possession;  and,  secondly,  in  holdiitg 
that  the  mortgagor  is  entitled  to  an  account, 
from  the  mortgagee,  when  it  is  expressly 
stipulated  in  the  lease  that  the  laUer  shall 
not  be  liable  to  account. 

As  regards  the  first  point,  we  are  of  opi* 
nion — and  our  opinion  accords  with  that 
expressed  by  the  late  Sudder  Court  on  various 
occasions — that  the  Lower  Court  was  right. 
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{Sit  Sadder  Dewanny  Adawlut,  1852,  pp. 
380,  304  ;  i860,  Volaroe  II.,  page  174 ;  and 
Regalar  Appeal  269  of  1859,  Anund  Gopal 
Suhae  versus  Gopal  Doss,  February  28th, 
1862). 

As  regards  the  second  point  also,  we  con* 
cur  with  the  Lower  Court.  The  contract 
having  been  entered  into  prior  to  the  passing 
of  Act  XXVIII.  of  1855,  a  condition  that 
a  mortgagor  shall  not  claim  an  account 
from  the  mortgagee  who  has  been  in  posses- 
son,  does  not  in  any  degree  bar  the  opera- 
tion .of  the  law  which  declares  that  the 
lender  is  to  account  to  the  borrower  for  his 
receipts  while  in  possession.  {See  the  cases 
above  quoted,  and  Sudder  Dewanny  Adawlut, 
1851,  page  632;  1859,  page  1076;  North- 
western Provinces,  Volume  X.,  pp.  51,  198.) 

It  was  argued  further  for  the  appellant  that 
the  Lower  Court's  judgment  is  defective  as 
containing  no  distinct  finding  as  to  the 
genuineness  of  one  of  three  bonds  which 
are  in  dispute  in  this  cause.  But  we  think 
it  clear  that  the  Lower  Court  does  substan- 
tially find  against  all  the  three  bonds. 

All  the  objections  which  have  been  taken 
to  the  decision  of  the  Lower  Court  fail,  and 
we  therefore  dismiss  the  appeal  with  costs. 


The  1 2th  June  1866. 

Present: 

The  Hon'ble  C-  B.  Trevor  and_F.  A.  Glover, 

Judges, 

Damages  (Destniction  of  crops  by  not  cutting 
throngli  bund)~Special  AppeaL 

Case  No.  3515  of  1865. 

Sptcial  Appeal  from  a  decision  passed  by  the 

Principal  Sudder  Ameen  0/  the  2^'Per' 

gunnahs,  dated  the  26th  July  186^,  revers- 

.  ing  a  decision  passed  by  the  Moonsiff  of 

.     Alanickiollah,  dated  the  rst  October  186^. 

Gopeenath  Paul  (Plaintiff),  Appellanty 

versus 

Ueutenant  S.  George,  Executive  Engineer 
of  the  24-Pergunnahs,  and  others  (Defend- 
ants), Respondents, 


Baboo  Annund  Gopal  Paleet  for  Appellant. 

Baboo  Kishen  Ki shore  Ghose  for 
Respondents. 

Under  Section  3,  Act  XLIL.of  1S60,  a  suit  for  damages 
of  any  kind  below  500  rupees  {e.  g.,  a  suit  for  damages 
for  not  cutting  through  a  bund  whereby  plaintiff's  crops 
were  destroyed  in  consequence  of  accumulation  of  water) 
is  cognizable  by  a  Small  Cause  Court,  and  consequently, 
under  Section  27,  Act  XXIII.  of  1S61,  no  special  appeal 
will  lie  in  such  a  case. 

This  was  a  suit  to  recover  61  rupees  as 
damages  from  the  Executive  Engineer  of 
the  Division  for  not  cutting  through  a  cer- 
tain bund,  whereby  plainliff's  crops  were 
destroyed  in  consequence  of  the  accumula- 
tion of  water. 

There  is  no  occasion  for  us  to  notice  the 
pleadings  further,  as  it  appears  to  us  that 
this  Court  has  no  jurisdiction  to  entertain 
the  special  appeal  now  preferred. 

By  Section  27,  Act  XXIIL  of  186 1,  it  is 
enacted  that  no  special  appeal  shall  lie  from 
any  decision  passed  in  regular  appeal  by  any 
Court  subordinate  to  the  Sudder  Court  in 
any  suit  of  the  nature  cognizable  in  Courts 
of  Small  Causes,  when  the  debt,  damage, 
or  demand  shall  not  exceed  Rupees  500 ;  and 
the  nature  of  suits  cognizable  by  Small 
Cause  Courts  is  explained  in  Section  3,  Act 
XLIL  of  i860.  Amongst  the  suits  so  cogniz- 
able are  suits  for  "  damages."  There  is  no 
restriction  in  the  Section  as  to  any  particular 
kind  of  damages ;  nor  has  it  been  shewn  to 
us,  from  any  decisions  of  this  Court,  that 
the  word  is  referable  to  personal  damages 
only.  We  think,  therefore,  that  it  must 
include  damages  of  any  kind  when  the 
amount  claimed  is  under  500  rupees;  and, 
that  being  so,  it  follows  that  the  present 
claim  was  one  cognizable  by  the  Small 
Cause  Court,  and  that  no  special  appeal 
will  lie. 

We  oihecfore  reject  this  application  with 
costs. 
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The  I2ih  June  1866. 

Prcseni  : 

The  Ilon'blc  C.  15.  Trevor  and  1'.  A.  (ilover, 

Judges, 

Putnee  (sale  of  )^ 

Case  No.  2540  of  1865. 

Special  Appeal  from  a  decision  passed  i)y  the 
Principal  S udder  Ameen  of  East  Burd- 
ivan^  dated  the  ijth  June  186^,  reversing 
a  decision  passed  by  tlie  Moonsiff  of  Kalnahy. 
dated  the  i^th  September  jS6j. 

Woomesh    Chunder    Mookerjee    (Plaintiifj, 

Appellant^ 

versus 

Bissessuree  Dabee  and  others  (Defendants), 

Respondents,  ^ 

Mr,  R,  E,  T7vidale  and  Baboo  Gopal  Lall 
Mitter  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for  Respond- 
ents. 

Suit  to  set  aside  sale  of  a  moiety  of  a  putnee  tenure 
by  a  widow,  and  a  subsequent  and  alleged  collusive 
sale  for  arrears  of  rent  under  Regulation  V'lU.,  1S19. 
Held  that,  if  the  defendant  was  in  possession  under 
a  title  from  the  widow,  his  subsequent  purchase  at  the 
auction*sale  d  years  before  the  death  of  the  widow 
did  not  give  him  a  new  title  against  those  claiming 
through  the  widow,  especially  when  the  plaintiff 
alleged  that  the  defendant  had  allowed  the  putnee 
to  fall  into  arrears,  and  then  purchased  it  himself. 

The  plaintiff  in  this  case  alleges  that  a 
putnee  consisting  of  three  moiizahs  belonged 
in  equal  shares  10  his  maternal  grandfather 
and  his  maternal  grand-uncle ;  that,  on  the 
former's  death,  his  widow  succeeded  to  his 
moiety,  and  afterwards  sold  it  to  the  defend- 
ants, lie  adds  that,  in  1258  B.  S.  (^i.\  years 
before  the  widow's  death,  which  took  place 
in   1264   B.  S.),  the  defendant  fraudulently 


and  the  subsequent  and  collusive  sale  under 
the  Putnee  Sale  T.aw. 

The  defendant  denies  having  purchased 
the  land  from  the  widow,  and  alleges  himself 
to  be  a  bond  fide  purchaser  at  auction  for 
i  value  under  Regulation  VIII.  of  18 19. 

The  first  Court  did  not  go  into  any  of 
these  questions,  but  reversed  the  sale  on  the 
ground  of  informality. 

The   Principal   Sudder   Ameen   took   up 

this  case  in  connection  with  one  broaght 

by   Radha   Kant,   the  holder  of  the  other 

8  annas  of  the  putnee,  and,  finding  no  proof 

that  Radha  Kant  had  ever  paid  his  quota  of 

the  putnee-rent,  gave  a  decree  against  him, 

and  passed  a  similar  order  in  the  present 

case. 
It  is  urged  in  special  appeal,  and  we  think 

with  good  reason,  that  the  two  cases  are 
altogether  dissimilar;  that  Radha  Kant^ 
case  was  that  he  had  paid  his  quota^  hot 
that  other  parties  had  coUusiyeiy  prevented 
the  money  from  reaching  the  zemindar,  and 
had  so  procured  the  tenure  to  be  sold  ;  where- 
as in  this  case  the  question  to  be  decided 
was  whether  the  defendant  held  possession 
under  a  title  from  the  maternal  grandmother, 
or  not,  previous  to  the  puti^ce-sale,  or  did 
acquire  his  original  title  from  that  sale. 
There  can  be  no  doubt  that  this  was  the 

issue  to  be  tried ;  for,  if  the  defendant  was 
in  possession  under  a  title  from  the  widow, 

it  is  evident  that  his  subsequent  purchase 
at  the  auction-sale  of  1258,  6  years  before 
the  death  of  the  widow,  on  account  of 
non-payment  of  rent,  would  not  give  the 
purchaser  a  new  title  against  those  claim- 
ing through  the  widow,  specially  when  tl^e 
special  appellant's  allegation  is  that  the. 
defendant  first  allowed  the  putnee  to  fall 
into  arrear,  and  then  fraudulently  purchased 


allowed  the  tenure  to  fall  into  arrear,  and  then  1  it  himself. 


purchased  it  himself  at  a  sale  under  Regula- 
tion VIII.  of  1819.  Plaintiff,  therefore, 
sues  to  set  aside  both  the  sale  by  the  ^vidow 


The  case  is  remanded  accordingly  with 
reference  to  the  above  remarks.  Costs  will 
follow  the  result.' 
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The  1 2th  June  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Decisioo  on  facts — Evidence — Reasons  for  jud^^- 

ment 

No.  389  of  1865. 

AppUcatioH  for  review  of  judgment  passed 
on  the  22nd  June  186^^  in  Special 
Appeal  No.  J060  of  186$. 

Tiluckdharee  Singh  (Plaintiff),  Appellant^ 

versus 
Somoodha  Singh  (Defendant),  Respondent. 

Bahoos  Onookool  Chunder  Mookerjee,  Dwar- 
kanath  Milter^  and  Chunder  Madhub 
Ghose  for  Appellant. 

Messrs.  C.  Gregory  and  R.  E.  Twidale  for 

Respondent. 

In  deciding  00  the  facts  of  a  case,  ludg^es  should  not 
base  their  decision  upon  some  isolated  piece  of  evidence, 
Wt  take  into  consideration  and  record  their  opinion  on 
tbe  whole  evidence  offered  on  both  sides. 

It  is  with  great  regret  we  find  ourselves 
obliged  to  remand  this  suit  to  the  Judge  of 
Patna  In  order  that  he  may  record  a  clear 
decision  on  the  question  of  limitation — not 
taking  into  consideration  one  single  portion 
of  the  evidence  in  the  case  as  he  has  done, 
but  alluding  to  the  whole  of  the  material 
evidence,  and,  according  to  law,  giving  his 
TeasoDs  for  the  judgment  he  arrives  at  in 
rejecting  and  accepting  the  evidence  offered 
on  both  sides. 

The  case  has  already  been  once  remanded 

to  the  Judge  of  Patna,  because  the  decision 

on  limitation  did  not  in  any  way  allude  to 

the  evidence,    but   apparently    took    it   for 

granted  that,  as  there  had  been  a  decision 

under  Ad  IV.  <A  1840  adverse  to  the  plaint- 

lSi  he  was  entitled   to  date  his  cause   of 

^ion  from  the  date  of  that  decision.    As 

far  as  that  decision  went,  it  was  evidence 

tbat  the  plaintiff  was  not  in  possession,  not 

only  on  tne  date  on  which  the  decision  was 

passed,  but  also  had  not  been  in  possession 

on  the  date  on  which  the  dispute  originated ; 

i(tf  the  Magistrate,  finding  he  had  not  been 

^  ID  possession,  dismissed  his  claim.    It  was 

'  necessary,  therefore,  that  the  Judge  should 

lock  to  the  evidence  as  to  the  state  of  facts 

which    existed    before    that    decision    was 

passed,  and  decide  whether  plaintiff  had  been 

able  to  prove  dispossession  within  1 2  years  of 

tke  institution  of  the  suit,  or  not. 

'^  J^ge>  on  the  remand,   has  relied 
ipon  one  single  document  as  proving  that 
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plaintiff  was  in  possession,  viz.y  a  judgment 
of  the  Civil  Court  in  a  suit  for  rents  of  the 
year  1846  on  a  claim  preferred  by  the  plaint- 
iff founded  on  his  title  as  mokurrureedar — 
the  same  title  which  he  now  sets  up.  The 
defendant  put  in  this  decision  as  proving 
that  the  plaintiff  was,  in  1846  and  1847, 
out  of  possession.  The  Judge  says  that,  on 
the  contrary,  it  is  a  proof  that  the  plaintiff 
was  in  possession.  The  Judge  does  not 
state  tow  It  is  evidence  of  possession.  We, 
on  a  former  hearing  of  this  appeal,  thought 
that  it  might  be  held  as  some  evidence  that 
the  plaintiff  was  then  setting  up  his  title 
and  exercising  rights  of  ownership.  But, 
on  reconsideration,  we  are  of  opinion  that 
this  view  cannot  be  sustained.  The  mere 
setting  up  a  title  is  no  proof  that  the  plaint- 
iff then  held  possession  of  the  land  to  which 
he  set  up  the  title — the  more  so  as  his  claim 
on  that  title  was  dismissed,  because  he  could 
not  satisfy  the  Court  that  he  had  been,  as 
owner,  realising  the  rents  which  he  claimed. 
As  far  as  the  judgment  of  the  Court  went, 
it  did  not  declare  that  plaintiff  was  in 
possession. 

The  Judge  says,  however,  that  the  de- 
fence which  was  set  up  in  that  action  is 
identical  with  the  defence  set  up  now. 
This  cannot  in  any  way  assist  the  plaintiff. 
The  defence  was  that,  though  the  plaintiff 
may  have  been  as  a  servant  or  agent  of  the 
Maliks  collecting  rents  for  his  masters,  be 
had  not  been  collecting  rents  as  mokurruree- 
dar. This  is  no  admission  that  the  plaintiff 
was  in  possession  of  his  mokurruree  rieht, 
or  that  he  was  in  possession  of  the  land  at 
all  on  his  own  account.  The  defendants 
in  the  present  case  are  in  no  way  bound  by 
the  answer  of  the  defendants  in  that  action. 
If  their  answer  in  the  present  case  is  an 
admission  of  the  plaintiff's  possession  within 
12  years,  it  was  quite  unnecessary  to  go 
to  the  decision  of  1849  ^^  ^^^-  ^^^  i^  is 
manifestly  no  more  an  admission  of  plaintiff's 
possession  than  the  answer  of  the  defendants 
in  that  case  was.  A  naib  or  gomashtah 
is  not  in  possession  of  his  master's  estate 
because  he  is  deputed  to  collect  its  rents. 

The  decision  in  the  rent-suit  of  1849  ^^ 
evidence  to  a  certain  extent  against  the 
defendants,  if  it  in  any  way  told  against 
them.  But  as  by  it  the  plaintiff's  claim  to 
receive  rents  as  mokurrureedar  was  dis- 
missed, we  fail  to  see  what  evidence  it  is' 
of  plaintiff's  possession. 

It  is  very  much  to  be  regretted  that  Judges 
will,  in  deciding  on  the  facts  of  a  case,  base 
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their  decision  upon  some  isolated  piece  of 
evidence,  instead  of  takinglnto  consideration, 
and  recording  their  opinion  on  the  whole  of 
the  evidence  offered  by  the  parties-  Con- 
stant remands  in  special  appeal  are  caused 
by  this  habit.  In  this  case,  more  especially 
considering  the  long  time  it  has  been  pend-* 
ing,  and  that  it  was  remanded  by  this  Court 
for  re-decision,  it  was  incumbent  on  the 
Judge  to  look  to  the  whole  evidence  and 
record  his  judgment,  so  that  there  coifid  be 
no  further  doubt  that  it  had  been  arrived  at 
on  a  full  consideration  of  all  the  facts. 

The  plaintiff  here  institutes  a  suit  in  i860 
to  set  up  a  title  which,  in  1848,  he  failed  to 
establish  in  the  Civil  Courts,  and  under 
which,  in  1850,  he  failed  to  prove  possession 
before  the  Magistrate.  He  must  very  clear- 
ly prove  that  he  held  possession  of  his 
mokurruree  rights  within  12  years  of  the 
institution  of  the  suit,  before  his  claim  on 
the  merits  can  be  tried. 

The  decision  of  the  Judge  is  reversed,  and 
the  case  remanded  to  him  for  re-trial*  with 
reference  to  the  above  remarks.  Costs  of 
this  special  appeal  to  follow  the  final 
decision. 


The  13th  June  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Ghatwalee  lands  (Assessment  or  enhancement 
ofy— Evidence  (Adjadication  of  competent 
Court  60  years  ajg^o). 

Cases  Nos.  305,  306,  342,  and  381  of  1865. 

Regular  Appeals  from  a  decision  passed 
by  Baboo  Ram  Taruck  Roy,  Principal 
Sudder  Ameen  0/  West  Burdwan,  dated 
the  islh  June  iSSj, 

Mr.  James  Erskine  (Plaintiff),  Appellant, 

versus 

Manick   Singh  Ghatwal  and  others  (Defend- 
ants), Respondents, 

Mr.  R.  T.  Allan  and  Baboos  Dwarlianath 
Mitter  and  Bungshee  Dhur  Sein  for  Ap- 
pellant. 

Baboos  Kishen  Kishore  Ghose,  Juggodanund 
Mookerjee,  Poorun  Chunder  Moolierjee, 
Obkoy  Churn  Bose,  and  Mohesh  Chunder 
Bosi  for  Respondents. 

Suit  laid  at  Rupees  9»oo7-7-6. 


Lon^  possession  (presumably  from  the  Decennial 
Settlement)  and  gradual  cultivation  by  a  ghatwal  on 
payment  of  a  quit-rent  (and  not  merely  possession 
without  cultivation)  are  evidence  of  an  implied  grant 
which  protects  the  ghatwal  from  enhancement  or  as- 
sessment on  the  land  so  cultivated. 

An  adjudication  by  a  competent  Court  made  60'  years 
ago,  dismissing  the  landlord's  claim  tt>  rent  from  the 
ghatwal,  is  evidence  of  the  highest  order  as  to  the  right 
of  the  ghatwal  in  the  suit  now  brought  by  the  landlord 
for  a  declaration  of  right  to  take  rent  in  niture. 

The  plaintiff  in  the  cases  out  of  which 
the  two  appeals  now  before  us  have  arisen, 
who  is  a  puineedar,  sues  to  oust  defendants 
from  a  ceitain  quantity  of  land  which  is 
in  their  possession,  as  trespassers,  it  being 
not  included  within  their  ghatwalee  lands, 
and  they  refusing  to  enter  into  engagement 
to  pay  rent  for  the  same. 

The  ghatwals,  in  their  written  statements, 
assert  that  the  suit  is  barred  by  limitation  ; 
that  the  land  in  suit  has  been  ghatwalee 
from  before  the  Decennial  Settlement,  and 
that  neither  plaintiff  nor  the  zemindar  have 
ever  had  possession  of  them ;  that  the  lands 
in  suit  have  been  held  by  defendant  and 
his  predecessors  as  ghatwalee  on  payment 
of  a  rent,  and  have  been  so  demarcated  bv 
the  survey ;  that  the  Issumnovisee  on  which 
the  plaintiffs  rely  to  prove  their  case  is  not  the 
ghatwalee  title-deed,  but  was  prepared  by 
the  police  on  the  statement  of  the  then 
ghatwals  without  enquiry  or  measurement, 
and  is,  therefore,  no  legal  evidence;  that 
no  boundaries  have  been  given  in  the  Issum- 
novisee, and  the  plaintiff  has  marked  off  a 
piece  of  land  aocording  to  his  discretion,  and 
has  left  him  a  quantity  altogether  insufficient 
for  the  support  of  the  ghatwals. 
»  The  Government  assist  tlfe  statement  of 
the  ghatwal. 

The  Lower  Court,  after  other  remarks, 
observes  in  two  of  the  cases  before  us — Nos. 
342  and  381 — "that  the  judgment  of  the 
**  16th  December  1863,  in  which  the  present 
*'  plaintiff  was  respondent,  mainly  approaches 
''  the  circumstances  of  the  present  case,  and 
'^  requires  careful  consideration.  In  that 
'' judgment,  it  is  said  that  '  the  Issumnovisee 
'Ms  admittedly  a  document  filed  in  1819 
"  by  the  police-officer  empowered  to  receive 
'*  and  transmit  to  his  superiors  the  informa- 
"  tion  that  it  contains ;  that  it  is  notorioas 
"that,  in  cases  of  the  kind  before  the; 
''  Court,  these  Issumnovisees  are  almost 
"  universally  produced,  and  have  in  some 
"  instances  been  relied  upon  by  the  Govem- 
"  ment  in  suits  to  restrain  the  rights  of  the 
*•  ghatwal,  and  that  they  would  not  have 
"  remained  for  so  many  years  in  the  Office 
"of  the  Collector  without  some  contradic« 
"  tion  or  notice  on  the  part  of  the  ghatwal, 
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*'if  they  had  not  been  transmitted  with 
"the  concurrence  of  the  person  who  held 
"the  post.  It  is,  therefore,  entitled  to  be 
"  regarded  as  fair  primd  facte  evidence  of 
"what  the  ghatwal  held  in  1819  ^^  ghat- 
"walee.  It  is  for  the  ghatwal  or  Govern- 
"  ment  to  explain  how  it  happened  that  the 
"ghatwalee  tenure  has  increased;  and,  as 
"to  the  decision  of  1822,  it  would  not  be 
"binding  upon  a  successor  who  purchases 
"the  putnee-right  at  a  sale  under  Regula- 
"lion  VIII.  of  1819.'  This  judgment  must 
"govern  the  present  decision,  unless  it 
"can  be  shewn  that  the  ghatwal  or  Go- 
"vemment  have  brought  additional  evidence 
"to  show  that  the  original  ghatwalee  tenure 
"corresponded  with  its  present  area,  and 
"was  not  correctly  reported  in  the  Issum- 
"novisee,  and  that  the  grounds  of  such 
"judgment  are  clearly  inapplicable  to  the 
"present  suit."  The  Judge  then  entered 
into  the  evidence  adduced  by  the  ghat- 
wal, to  throw  doubt  on  the  correctness  of 
the  Issumnovisee,  and,  having  examined  it 
attentively,  he  considered,  for  reasons  given, 
that  the  ghatwal  had  successfully  rebutted 
^t  primd  facie  proof  which  the  Issumnovisee 
was  considered  to  afford,  by  proving— ^/frj/, 
that  the  Issumnovisee  has  been  held  by  a 
Court  of  competent  jurisdiction  to  be  a  false 
report;  and,  second^  that  the  area  there  re- 
corded could  not  possibly,  by  arithmetical 
deduction,  be  the  true  area  of  the  ghatwalee. 
The  judge,  therefore,  dismissed  the  plaintiff's 
suit  with  costs. 

From  these  two  decisions  of  the  Judge, 
appeals  have  *now  been  preferred  to  this 
Court  which  open  out  all  the  facts  in  evidence 
and  the  law  applicable  to  them. 

In  a  case  like  the  present,  it  is  well  to 
disembarrass     ourselves     of    considerations 
which  should    not  have    been   allowed    to 
interfere  with    the   real    question    at    issue 
between  the  parties.     It  is  admitted  by  the 
plaintiff  that  the  defendants  are  the   ghat- 
wals,  and  they  have  gradually  cleansed  and 
cultivated  the  lands  now  in  their  possession 
which  are   alleged  to  be  in  excess  of  that 
to   which    they    are    entitled    under    their 
grants.    Now,    admitting  this  to  be   so,  it 
.  is  quite  clear  that  the  plaintiff  cannot  eject 
the  defendants — (hat  he  can  only  take  rents 
from  them ;  any  claim,  therefore,  to  posses- 
sion roust  at  once  be  set  aside,  and  the  case 
considered   simply    with  reference    to    his, 
plaintiff's,  alleged  right  to  receive  rent,  or 
not,  from  the  lands  in  defendants*  possession. 
The  defendants  in  possession  have  pleaded 
against   the    plaintiff,    limitation    and    also 


prescription.  As,  however,  the  plaintiff's 
cause  of  action  is  just  within  twelve  years 
from  the  date  of  his  purchase — the  time 
allowed  to  him  by  Act  XIV.  of  1859 — it  is 
clear  that  limitation  will  not  apply.  As 
to  the  prescriptive  title  set  up  by  the  de- 
fendant, that  is  so  intimately  connected 
with  the  other  facts  of  the  case  that  it  can 
only  be  determined  on  a  consideration  of 
the  eytire  merits  of  the  suit. 

The  circumstances   of  the  part    of    the   ■ 
country  in  which  the  present  lands  are  situated 
are  somewhat  peculiar.     It  was,  as  may  be 
gathered  from  the  Appendix  referred  to  in 
the  5  th  Report  of  the  House  of  Commons — 
of  which,   as  an  historical   document,   the 
Court  can    take   cognizance — ^that,    at    the 
time  of  the  Decennial  Settlement,  it  was  but 
sparsely  inhabited,  a  great  portion   of  the 
land  being  under  jungle.       In  these  circum- 
stances, formal  grants  of  a  particular  nature 
were,  from  the  nature  of  things,  impossible ; 
but  grants  were   made    of    as  much   land 
as    the    grantee-    could     bring     into     cul- 
tivation,  he  being  subject  to  a  small  quit- 
rent.       Under  grants  of  this  nature,  lands 
were  cleared,   habitations    sprung   np,  ^nd 
villages    arose.      In    the    case    before    us, 
there  is  no  question  that  the  lands  in  dispute 
are  within  the  area  of  the  plaintiff's  putnee 
talook.     Whether  the  villages  so-called  ghat- 
walee by  the  defendants  were  in  existence 
as  such  at  the  Decennial  Settlement,  does 
not  appear  from  the  production  of  any  papers 
referring    to    that   period.      This,  however, 
seems    from    the    evidence     produced     on 
the  part  of  defendants  to  be  clear  that  they 
have  for  a  very  long  series  of  years  been 
gradually  bringing   the  lands  of  these  vil- 
lages into  cultivation ;  and  the  first  question 
which  arises  is,  whether  the  defendants  have 
proved  such  a  continuous  and  ancient  pos- 
session of  the  entire  lands  in  cultivation  and 
now  in  their  possession,  as  to  bar  the  plaint- 
iff's claim  under  a  prescriptive  title  reach- 
ing back  to  the  Decennial  Settlement. 

The  plaintiff  is  a  purchaser  of  a  putnee 
talook  granted  by  a  zemindar  who  purchased 
the  estate  in  1198  or  1791,  about  the  time  of 
the  Decennial  Settlement ;  but  at  what  time 
the  putnee  tenure  was  created,  we  have  been 
unable  to  discover,  but  it  was  admittedly  of 
old  creation.  Now,  with  a  view  of  defeating 
the  prescriptive  title  set  up  by  the  defendant 
in  Case  342,  with  which  alone  we  are  dealings 
at  present,  and,  at  the  same  time,  of  showing 
the  restricted  nature  of  the  tenure  of  the 
defendant,  the  plaintiff  has  filed  certain 
Issumnovisee    papers    which    were  filed   in 
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1811,  by  which  it  would  appear  that  the 
ghatwal  defendant  in  Case  No.  342  held  then 
only  70  beegahs  of  land,  for  which  he 
paid  a  yearly  rent  of  Rs.  41,  within  the 
village  of  Banoojonee.  Now,  had  the  defend- 
ant asserted  that  these  papers  were  pre- 
pared without  the  knowledge  of  the  then 
ghatwals,  it  would  have  been  necessary  in 
his  case  to  enter  at  length  into  the  mode  of 
their  preparation;  but  he,  in  his  >^itten 
statement,  admits  the  knowledge  of  the  then 
ghatwals  of  this,  but  tries  to  avoid  the 
effect  of  them  by  alleging  that  they  were  pre- 
pared without  investigation,  and  that  it  is 
not  an  unknown  fact  that  the  ghatwals  had, 
from  various  motives,  caused  to  be  recorded 
in  the  Issamnovisee  papers  far  less  quantity 
of  land  than  what  were  actually  held  by 
them,  and  that,  at  the  time  of  the  preparation 
of  their  documents,  no  enquiries  whatever 
had  been  made  as  to  the  correctness  of  their 
statement.  Now,  it  is  notorious,  as  remarked 
by  the  Judges  of  this  Court  in  their  decision 
in  the  case  of  Mr.  Erskine  versus  Pran 
Singh  and  others,  decided  on  the  15th  De- 
cember 1863,  that  these  papers  have,  as  a 
rul^,  been  accepted  by  the  Court  as  good 
primd  facie  evidence  of  the  state  of  a  ghat- 
walee  tenure  at  the  period  at  which  they 
were  prepared :  this  being  so,  and  the  de- 
fendant in  the  case,  with  which  we  are  now 
dealing,  merely  trjing  to  get  rid  of  them  by 
the  unsupported  assertion  that  the  ghatwal 
acted  fraudulently,  it  remains  for. him  to 
prove  that  fraud  as  part  of  his  case,  if 
necessary.  In  the  meantime,  we  accept 
these  papers  as  primd  facie  proof  of  the 
state  of  the  defendant's  ghatwalee  tenure 
in  1 811;  but  this  does  not  carry  the  case 
very  far.  Had  the  tenure  set  up  been  one 
of  a  fixed  area,  these  Issumnovisees  would 
have  been  good  evidence  of  the  extent  of 
that  area  in  1811;  but,  under  the  circum- 
stances of  this  case,  we  are  precluded  from 
considering  that  the  grant  was  one  of  a  fixed 
area,  and  that  these  papers  show  primd  facie 
the  quantity  of  land  then  brought  under  culti- 
vation. But  the  question  then  arises,  even 
admitting  that  this  quantity  of  land  only  was 
in  cultivation  in  181 1,  and  that,  at  the  time 
of  plaintiff's  purchase,  the  area  now  stated 
by  plaintiff  to  be  cultivated  is  in  actual  cul- 
tivation, what  is  the  very  effect  of  such  dis- 
crepancy as  affects  the  rights  of  the  parties 

•-  before  us  ? 

We  have  it  clearly  in  evidence  that  the 
defendants  have  gradually,  during  a  long 
series  6f   years,  from  generation  to  genera- 

•  tion,  which  we  may  on  fair  presumption  carry 


back  to  the  Decennial  Settletnent,  broug^ht 
into  cultivation  the  lands  in  dispute  without 
any  interference  from  the  parties  represent- 
ing the  estate,  and  paying  always  a  fixed 
quit-rent  to  them.  This  long  possessioti 
and  gradual  cultivation,  in  the  absence  of  ati 
express  grant,  is  evidence  of  an  implied  grant 
corresponding  with  the  facts  which  we  have 
in  evidence,  viz,,  a  grant  of  whatever  land 
they  might  take  possession  of  and  cultivate, 
and  thereby  bring  the  facts  in  evidence  into 
conformity  with  those  which,  from  the  nature 
of  the  case,  was  d  priori  to  be  anticipated  ; 
consequently,  to  land  cultivated  under  these 
circumstances,  the  plaintiff,  as  dar-putnee- 
dar,  could  have  no  right  to  demand  increased 
rent,  for  it  would  be  covered  by  the  im- 
plied grant  made  by  the  zemindar  anterior 
to  the  creation  of  the  putnee  tenure,  and  one, 
therefore,  by  which  the  putneedar  would  be 
bound.  Had  the  original  occupancy  of  the 
defendant  comitienced,  as  it  did  in  the  case 
of  Kylashnath  Roy  versus  Jugunnath 
Sein,  with  a  ghatwalee  tenure  of  a  fixed  nam- 

ber    of  beegahs,^ 

•SudderDewanny  for  1858,     ^jj^^      ^^     should 

^*^^*^*  '  have  had  no  hesi- 

tation in  declaring  with  the  late  Sadder 
Court  that  *'a  ghatwal  who  has  been  per- 
'*  mitted  to  add  field  to  field  and  beegah  to 
'^  beegah,  and  thus  to  increase  his  holding-, 
'*  can  acquire  no  greater  rights  in  those  lands 
''  so  added  than  any  other  tenant  who  by  the 
'^  same  process  increased  his  holding  beyond 
"  the  extent  of  the  lands  for  which  he  has  en- 
"tered  into  engagements."  As  it  is,  we 
think  defendant,  the  ghatwal!*  is  entitled,  as 
against  the  plaintiff,  to  retain  in  his  posses* 
sion,  covered  by  the  quit-rent  paid,  all  the 
lands  which  he  had  cultivated  under  the 
implied  grant  at  the  date  on  which  the 
plaintiff  brought  his  action. 

As  to  the  land  not  cultivated  in  defend- 
ant's possession,  we  have  not  been  shown 
that,  beyond  the  mere  fact  of  its  detention, 
the  defendant  has  done  anything  to  bring  it 
into  cultivation,  or  in  any  way  to  enjoy  any 
profits  arising  from  it.  We  therefore  think 
that  such  a  bare  detention  is  not  within  the 
terms  of  the  implied  grant  to  the  defendant, 
and  in  itself,  as  against  the  zemindar  or  a. 
person  in  his  position,  as  is  the  plaintiff,  is  a 
futile  claim.  It  is  not  included  in  the  en- 
joyment of  lands  intended  under  the  implied 
grant,  and,  therefore,  such  land  is  liable 
to  be  assessed  by  plaintiff  under  the  laws  in 
force. 

Under  these  circumstances,  we  affirm  so 
much  of  the  order  of  the  Judge  as  dismisses 

d 


f 


1866.} 


Civil 


THK  WSSKLY  RSPORTER. 


Rulings. 


13 


[ 


the  plaintiff's  claim  as  regards  the  land  cul- 
tivated by  the  defendant ;  but  we  declare  to 
plaintiff  the  right  to  assess  the  lands  uncul- 
tivated in  the  possession  of  the  defendant, 
according  to  the  laws  in  force  applicable  to 
such  matters,  with  costs  in  proportion. 

As  to  the  Case  No.  381,  though  the  facts 
are  very  similar,  there  is  one  document 
vhich,  in  oar  o{)inion,  must  he  considered 
conclusive  evidence  of  the  defendant's  title. 
It  is  admitted  that  the  lands  sued  for  in  this 
case  are  identical  with  a  portion  of  those 
regarding  which  the  suit  was  instituted  in 
1817  by  ihd  party  then  representing  the  es- 
tate, the  dur-putneedar,  and  the  ghatwal, 
and  in  which  the  claim  of  the  plaintiff 
to  rent  over  and  above  the  quit-rent  of  Rs. 
426  over  7i  villages  was  dismissed.  The 
present  plaintiff  is  not  the  privy  in  estate 
with  the  then  plaintiff,  so  he  is  not  in  the 
present  case  estopped  from  raising  the  point 
as  to  the  extent  of  plaintiff's  grant  in  this 
case;  bat  considering  that  that  suit  was 
instituted  by  the  party  then  representing 
the  estate  against  the  then  ghatwals,  and 
that  its  decision  is  not  impeached  on  any 
special  ground,  such  as  fraud  or  collusion, 
we  consider,  as  evidence  of  the  highest 
nature  as  to  the  right  of  the  defendant,  an 
adjadication  by  a  competent  Court  made 
nearly  60  yezfrs  ago.  It  is  true  that  th^ 
vas  a  suit  for  rent,  and  this  is  a  suit  for  a 
declaration  of  light  to  take  rent  in  future ; 
but  in  both  cases,  under  the  procedure  then 
in  force,  the  issue  was  the  same,  viz.,  the 
extent  of  the  defendant's  rights.  Those 
rights  were  then  determined  to  be  what 
defendant  now  contends  they  are,  and  on 
whatever  ground  we  might  have  decided 
the  case  ourselves  had  the  matter  come  be- 
fore OS,  as  It  did  in  the  Case  No.  342,  we 
cpnsider  ourselves  bound  to  adhere  to  that 
^decision,  and  to  hold  that  the  right  of  the 
defendant  extends  to  the  entire  villages, 
Bassirah  and  others,  both  cultivated  and 
jungle,  and  to  declare  that  plaintiff  is  not 
entitled  to  any  more  rent  than  Its.  426  on  ac- 
count of  the  entirety  of  those  villages.  The 
appeal  in  this  case,  therefore,  we  dismiss 
with  costs. 


The  13th  June  1866.. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Service  of  Summons  on  defendant  or 
respondent 

Case  No.  98  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Mo^lvte  Synd Imdad  Ali  Kkany  Principal 
Sudder  Ameen  of  Tirhoot,  dated  the  ijth 
January  1866. 

Gopaul  Doss  (Plaintiff),  Appellant, 

versus 

Greedharee  Doss  and  others  (Defendants) 

Respondents. 

Mr.  C.  Gregory  for  Appellant. 

Bahoos  Unnoda  Per  shad  Banerjee  atid  Onoo^ 

kool  Chunder  Mookerjee  for  Respondents. 

Every  summons  not  actually  served  on  a  defendant 
or  respondent  or  his  recognized  agent,  must  b^ 
stuck  up  on  the  house  in  which  the  defendant  or  re- 
spondent is  dwelling*.  If  the  defendant  or  respond- 
ent cannot  be  found,  the  summons  should  be  returned 
to  the  Court  and  an  order  obtained  from  th6  Court 
as  to  the  mode  of  service. 

Remarks  on  this  case  in  which  a  decree  was  passed 
against  the  defendants  on  the  second  part  making  them 
liable  for  the  costs  of  the  defendants  of  the  first  part 
when  the  former  probably  never  had  been  summoned 
or  had  any  notice  of  the  suit. 

This  was  a  suit  upOn  a  Tunkha  by  which 
the  principal  defendants,  in  1261  Faslee, 
assigned  to  the  plaintiff  the  rents  of  Mou- 
zah  Koodreah  for  1270  and  1271,  and  of 
Mouzae  Booriainfor  1270,  1271,  and  1273. 

No  evidence  whatever  appears  to  have 
been  taken,  and  yet  the  Principal  Sudder 
Ameen  appears  to  have  given  a  decree  as 
against  the  Ticcadars  of  these  two  mouzahs 
apparently  upon  admissions  made  by  Baboos 
Greedharee  Singh  and  Doorga  -Dutt  Singh, 
who  executed  the  assignment.  He  says,  with 
respect  to  the  ist  defendants,  Grieiedharee 
Singh  and  Doorga  Dutt  Singh,  who  made 
the  admissions,  *'  If,  in  future,  the  realization 
of  the  decretal  amount  be  not  possible  from 
the  defendants  of  the  second  part,  then  the 
plaintiff  shall,  as  a  matter  of  course,  be  com- 
petent to  ask  for  redress  from  the  Court 
under  the  terms  of  the  Ikranamah  cited  by 
him." 

It  is  quite  uncertain,   upon  the  terms  of 
that  judgment,   what  the   Principal   Sudder 
Ameen  means,  and   whether  he  intends  to 
give  a  decree  againt  the  defendants  of  the  * 
tirst  part  or  not. 

Looking  at  the  examination  of  Mirza 
Ahmed  Ali  and  Baboo  Dedarnath,  pleaders, 
in  favor   of  the  plaintiff,  wfe  are  disposed 
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to  think  that,  in  all  probability,  a  decree 
ought  to  have  passed  against  the  defendants 
of  the  first  part.  No  attempt  was  made  on 
the  part  of  the  defendants  to  show  that 
the  plaintiff  had  done  any  act  whereby  the 
liability  of  the  defendants  of  the  first  part 
to  guarantee  to  the  plaintiff  the  payment 
of  the  rents  for  the  years  named  had  been 
discharged.  But  the  appellant  has  not 
brought  before  us  the  Ikrarnamah  on  which 
he  sues,  and,  consequently,  we  are  not  in  a 
position  to  pass  any  opinion  on  the  sub- 

i'ect.  It  is  certain  that  the  Ikrarnamah 
las  not  been  properly  considered  by  the 
Principal  Sudder  Ameen,  and  the  case 
must,  therefore,  be  remanded  to  him  for 
trial  upon  that  point. 

The  defendants  of  the  second  part,  the 
Ticcadars,  have  been  made  respondents,  and 
are  mentioned  in  a  summons  issued  from 
this  Court.  But  that  summons  has  not 
been  served  upon  them,  and  the  manner  in 
which  it  has  been  dealt  with  is  such  as  to 
cause  in  our  minds  considerable  anxiety  as 

'  to  the  mode  in  which  summonses  issuing 
from  the  Court  of  the  Principal  Sudder 
Ameen  of  Zillah  Tirhoot  are  served.  On 
reading  the  return,  it  appears  that  the 
peadah  did  not  meet  with  the  respondents, 
or  any  member  of  their  family,  and  he 
therefore  attached  the  Itlanamah  to  a  house 
facing  towards  the  east  in  the  village  in 
which  they  are  represented  by«the  plaintiff 
to  be  residing ;  but  there  is  nothing  to  show 
that  they  ever  resided  in  that  village,  or 
that  the  summons  was  ever  brought  to  their 
notice,  or  that  it  was  likely  that  it  would 
ever  be  so.  Every  summons  not  actually 
served  on  the  party  or  his  recognised  agent 
must  be  stuck  up  on  the  house  in  which 
such  party  is  actually  residing  and  dwell- 
ing. Section  55  of  Aft  VIII  of  1859  lays 
down  the  proper  course  of  proceeding  in 
cases  where  a  defendant  or  respondent  can- 
not be  found.  It  directs  that  the  summons 
should  be  returned  to  the  Court,  and  an 
order  should  be  obtained  from  the  Court, 
under  Section  57,  as  to  the  mode  of  service. 
We  cannot,  in  the  absence  of  the  parties 
of  the  second  part,  reverse  the  judgment 
against  them ;  but  we  send  the  case  back  to 
the  Principal  Sudder  Ameen,  and  desire  to 
express  our  opinion  in  very  strong  terms 
upon  the   exceeding   impropriety  and  want 

^  of  care  on  his  part,  not  only  in  passing  a 
decree  against  parties  without  any  evidence, 
but  actually  making  them  liable  for  the 
costs  of  the  defendants  of  the  first  part, 
when  very  probably  these  parties  have  never 


been  summoned  at  all,  or  had  any  notice  of 
the  present  proceedings. 

The  appellant  must  pay  the  costs  of  this 
appeal  which  has  been  rendered  infruc- 
tuous  by  his  own  neglect  in  not  bringing 
before  us  the  Ikrarnamah  on  which  he  sued. 

The  case  is  remanded  to  the  Principal 
Sudder  Ameen  for  trial. 


The  14th  June  1866. 

Present  : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 

pherson.  Judges. 

Attendance  of  witnesses  (Duly  of  Civil  Court 
to  enforce)— Power  of  Hig^h  Court  to  inter* 
fere. 

Case  No.  3  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Pigou,  Judge  of  Hooghly^  dated 
the  jist  August  186^^  modifying  a  decision 
passed  by  Moulvee  Nazeerooddeen  Mahomed, 
Additional  Principal  Sudder  Ameen  of 
thai  District^  dated  the  i6th  June  iS6j, 

Nilmonee  Banerjee  (Plaintiff),  Appellant^ 

versus 

Shurbo  Mungola  Debee  (Defendant),  /?^- 

spondent. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

Every  Court  is  bound  to  render  all  reasonable  assist- 
ance to  a  party  to  enforce  the  attendance  of  his  wit- 
nesses. 

Thejudgfe  below  having*, without  the  sligrhtest  reference 
to  the  interests  of  the  parties  concerned  and  to  the  facts 
of  the  case,  refused  to  g^rant  a  coersive  process  to  en- 
force the  attendance  of  plaintiff's  witnesses  upon  the 
irrelevant  ground  that,  sitting  as  a  Civil  Court,  he  could 
not  criminally  punish  the  witnesses  for  non 'attendance, 
the  Hieh  Court  interfered  and  remanded  the  case  to 
the  Judge  with  directions  to  give  the  plaintiff  an  op- 
portunity of  producing  his  evidence. 

This  case  was  remanded  for  a  more  com- 
plete trial,  and  the  order  was  especially 
made  that  an  opportunity  should  be  given 
to  the  parties  to  produce  further  evidence. 
The  Judge  appointed  the  case  for  hearing  oa 
the  29th  of  August  last.  On  that  day,  the 
plaintiff  represented  that  his  witnesses  had 
not  attended,  and  prayed  that  a  coercive 
process  might  be  issued  for  their  attendance, 
and  the  hearing  adjourned.  Upon  this,  the 
Judge  passed  the  following  singular  order : — 

^'  The  Court  is  of  opinion  that  such  attach- 
''ment  is  useless;  for,  if  they  did   appear 
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"after  such  attachment^  the  Court  could, 
''under  (he  Penal  Code,  inflict  no  punish- 
"ment  on  them." 

It  seems  to  us  that  this  order  is,  on  the 
face  of  it»  wrong  and  bad.  If  the  Judge,  in 
his  discretion  with  reference  to  the  circum- 
stances of  tlie  case,  had  refused  to  grant  an 
adjoamment,  it  might  have  been  difficult 
for  us  to  interfere  on  special  appeal.  But 
when  the  Judge  has,  without  the  slightest 
reference  to  the  interest  of  the  parties  con- 
cerned and  to  the  facts  of  the  case,  refused  to 
grant  a  coercive  process  to  enforce  the 
attendance  of  witnesses,  upon  the  irrelevant 
ground  that,  sitting  as  a  Civil  Court,  he 
could  not  punish  the  witnesses  for  their 
non-attendance  criminally,  we  think  that 
we  can  interfere;  and  accordingly  again 
remand  the  case,  with  directions  that  an 
opportunity  be  given  to  the  plaintiff  to  pro- 
duce his  evidence,  and  that  the  Judge  do 
thoroughly  and  carefully  carry  out  the 
spirit  of  the  former  remand  order  and  try 
the  case  fully.  Every  Court  is  bound  in 
justice  to  render  all  reasonable  assistance  to 
a  party  to  enforce  the  attendance  of  his 
witnesses. 


The  14th  June  1866. 

Present  : 

The  Hoil'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 
Jurisdiction— Partition. 

Cas^No.  3181  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitta- 
gong,  dated  the  23rd  August  1865, 
modifying  a  decision  passed  by  the 
Moonsiff  of  Howalah,  dated  the  3rd 
February  ^86^. 

Mohsun  Ali  and  others  (some  of  the  Defend- 
ants), Appellants^ 

versus 

Nuzum  Ali  (Plainlifif)  and  others  (Defendants), 

Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Mottee  Lai  Mookerjee  for 
Respondents. 

A  Citfl  Court  can  only  determine  the  right  to  pairti- 
tioB  of  an  estate  paying  revenue  to  Government.  The 
partitioo  itself  can  be  made  by  the  Collector  alone 
trader  Regulation  XIX.,  1814. 

loch,  7.— In  this  case,  the  only  point  for 
a  Civil  Court  to  determine  is  whether  the 


plaintiff  has  a  right  to  a  partition  or  not,  if 
that  question  was  disputed.  It  had  no  au- 
thority to  make  the  partition  itself,  or  to 
dired  that  a  partition  be  made  by  any  local 
form  in  use  in  the  distrid  among  private 
parties.  A  partition  of  an  estate  paying  re- 
venue to  Government  can  only  be  made 
by  the  Colledor  under  Regulation  XIX.  of 
18 1 4.  The  plaintiff  was  at  liberty  to  apply 
to  the  Colleftor  for  that  purpose.  We,  there- 
fore, reverse  that  part  of  the  order  of  the 
Lower  Court  which  direfts  the  partition  to  be 
made,  under  what  is  called  Gola-Bhag. 

The  appellant  will  get  his  costs. 

Jackson,  J. — I  agree.  Looking  at  the 
certificate  and  the  annexed  description  of 
what  the  plaintiff  purchased,  it  is  manifest 
that  he  acquired,  not  merely  the  specific  por- 
tion of  land,  so  many  kanees,  as  contended 
by  the  special  appellant's  vakeel,  but  all  the 
rights  of  the  judgment-debtor,  Makur  Ali, 
whatever  they  were  in  the  talook.  If,  there- 
fore, Makur  Ali  had  any  right  of  partition, 
the  plaintiff  who  succeeded  to  him  must  be 
also  entitled  to  it.  But  the  application  ought 
to  have  been  made  to  the  ColleQor,  and  not 
to  a  Civil  Court. 


The  14th  June  1866. 

Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges, 

Limitation— Cause  of  action— Non-suit 

Case  No.  3145  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitta- 
gongy  dated  the  2*jth  July  186^,  affirming 
a  decision  passed  by  the  Sudder  Moonsiff 
of  that  Distri6iy  dated  the  20th  June 
186^, 

Haradhun  Dey  (one  of  the  Defendants), 

Appellant, 

versus 

Ram  Doss  Dey  (Plaintiff),  Respondent. 

Baboo  Gopal  Lai  Mitter  for  Appellant. 

Buboo  Roopnath  Banerjee  for  Respondent. 

A  non>suit  gives  no  new  cause  of  action. 

It  is  perfectly  clear  that,  in  this  case,  at 
least  21  years  and  4  months,  and  possibly 
a  much  longer  period,  had  elapsed  between 
the  accruing  of  the  cause  of  action  and  the 
bringing  of  the  present  suit  in  December 
I  1861. 
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It  appears  that  two  separate  suits,  founded 
on  the  same  cause  of  action,  had  been  pre- 
viously instituted,  one  after  another,  in  the 
Moonsiff' s  Court,  and  had  been  successively 
non-suited,  which  suits  between  them  occu- 
pied the  space  of  6  years,  a,  months,  and  29 
days.  This  being  deducted  from  the  entire 
period  which  had  elapsed  from  the  accruing 
of  the  cause  of  action,  leaves  a  time  of  very 
nearly  15  years  unaccounted  for.  Plaintiff 
appears  to  have  succeeded  in  keeping  this 
matter  from  the  Court  below  by  stating  his 
cause  of  action  to  have  arisen  when  the  last 
plaint  was  non-suited.  This,  however,  is 
quite  untenable.  The  non-suiting  of  one  or 
other  of  the  suits  gave  him  no  new  cause  of 
action.  The  present  case  is,  therefore,  evi- 
dently out  of  time,  and  the  decision  of  both 
Courts  must  be  reversed,  and  the  suit  dis- 
missed with  costs. 


The  14th  June  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Guardians  of  Minors  (Compromises  by). 

Case  No.  120  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
ths  Principal  Sudder  Ameen  of  Gya, 
dated  the  28th  February  1866. 

Bodh  Mul,  father  and  guardian  of  Lekhraj 
Singh,  Minor  (Defendant),  Appellant, 

versus 

Gouree  Sunkur  (Plaintiff),  Respondent. 

Bahoos  Unnoda  Per  shad  Banerjee  and 
Dwarkanath  Mitter  for  Appellant. 

Baboo  Mohendro  Narain  Bose  for 
Respondent. 

Suit  laid  at  Rupees  5,069-10-5-13-8-9. 

The  ac^  of  gfuardians  on  behalf  of  minors  must  show 
the  strictest  good  faith,  and  must  be  based  on  considera- 
tions of  actual  necessity  and  advantage,  not  on  calcula- 
tions of  p<»sible  benefit. 

In  this  case  the  Court  refused  to  sanction  a  compro> 
mise  effected  between  the  guardian  and  the  widow,  by 
which  the  minor  received  immediate  possession  of  half 
the  property  as  consideration  for  the  surrender  of  the 
reversion  of  the  other  moiety,  no  interest  or  advantage 
being  shown  in  the  arrangement. 


The  fafts  of  this  case  were  given  at 
length  in  the  remand  order  of  this  Court, 
dated  28th  November  1865  ;  it  is,  therefore,  " 
unnecessary  to  re-estate  them  at  length.  It 
is 'sufficient  to  observe  that  the  Court  con- 
sidered that  the  compromise  effeded  between 
the  guiardian  of  the  plaintiff,  who  was  a 
daughter's  son,  and,  therefore,  the  expedant 
heir  of  his  grandfather,  and  the  widow  of 
that  grandfather,  by  which  the  minor  re-  , 
ceived  immediate  possession  of  half  the  pro- 
perty on  the  condition  of  his  guardian  on 
his  part  surrendering  all  claim  to  the  rever- 
sion of  the  other  half  which  the  grandmother 
settled  on  the  defendant,  her  daughter's 
daughter's  son,  and  therefore  no  heir  at  all 
under  Hindoo  Law — cannot  be  supported 
unless  it  can  be  shown  that  the  transaction 
was  at  the  time  one  reasonably  beneficial  to 
the  boy ;  that,  in  fact,  the  immediate  income 
was  «o  much  required  for  his  benefit,  and 
the  prospects  of  the  grandmother's  life  were 
so  good,  as  to  justify  an  honest  and  prudent 
guardian  in  making  such  a  bargain  for  the 
boy's  benefit. 

On  the  matter  coming  before  the  Principal 
Sudder  Ameen,  he  was  of  opinion  that  no 
advantage,  but  the  reverse,  had  accrued  to 
the  plaintiff  by  the  arrangement  in  question  ; 
and  he  therefore  decreed  plaintiff's  claim 
with  mesne-profits  and  costs. 

Defendant  now  appeals  specially,  and  on 
examining  the  evidence  which  has  been  pro- 
duced with  the  view  of  satisfying  the  Court 
of  the  beneficial  nature  of  the  compromise 
^as  regards  the  minor,  we  find  it  is  restricted 
to  showing  that  the  age  of  the  grandmother 
was  only  50;  and  hence  we  are  required  to 
infer  that  the  guardian  might  fairly  have 
reckoned  on  an  enjoyment  of  the  property  by 
the  minor  for  twenty  years  during  the  grand- 
mother's lifetime,  as  the  valid  consideration 
for  the  surrender  of  the  reversion  of  the  other 
moiety.  But  we  cannot  accept  this  fact  as 
sufficient  to  induce  us  to  sanction  such  a  com- 
promise. The  acts  of  the  guardian  as  regards 
minors  must  show  the  strictest  good  faith, 
and  must  be  based  on  considerations  of  actual 
necessity  and  advantage,  not  on  calculations 
of  possible  benefit.  There  seems  to  hav^ 
been  neither  necessity  nor  advantage  in 
the  present  arrangement,  and  we  therefore 
refuse  to  sanction  it.  It  follows  that  the 
plaintiff,  being  the  undoubted  heir  of  his 
grandfather,  is  entitled  to  the  property  in 
dispute.  We  therefore  affirm  the  decision 
of  the  Principal  Sudder  Ameen  with 
costs. 
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The  14th  June  1866. 

Present  : 

The  Hon'bie  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Snit  for  hoose-rent  by  co-sharer. 

Case  No.  34  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Nuddea, 
dated  the  21  si  December  186^,  affirming 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  26  th  July  186$, 

Chunder  Kanth  Roy  and  others  (Defendants), 

Appellants, 

versus 

Gopeemee  Debia  and  others  (PlaintiflFs), 

Respondents, 

Bahoos  Sreenath  JJoss,  Bhowanny  Churn 
Ghose,  and  Prosonno  Coomar  Roy  for 
Appellants. 

Mr.  R,  T.  Allan  for  Respondents. 

The  co>5harers  in  a  house,  who  continued  to  occupy 
the  whole  house  to  the  exclusion  of  one  co-sharer  after 
Botice  that  he  %vou1d  charge  them  rent  for  his  share  of 
die  house,  were  declared  just  as  liable  to  pay  rent  to  the 
oo-shareras  they  would  be  for  rents  of  any  other  species 
of  property. 

There  are  no  grounds  for  the  special 
appeal.  The  plaintiff  is  the  purchaser  of  the 
share  (four  annas)  of  Niikant  Rai  and  Seet09 
Kant  Rai,  who  were  joint  proprietors  with 
the  defendants,  by  a  purchase  made  in  July 
1863.  The  defendants  are  the  proprietors 
of  a  1 2-annas  share. 

The  defendants  being  in  possession  of  the 
house,  the  plaintiff  in  January  1864  gave 
the  defendants  notice  of  his  title,  and  called 
upon  them  to  come  to  some  settlement  with 
him  for  the  rent  of  his  share  of  the  house, 
and  warned  them  that,  if  they  did  not  come 
to  a  settlement,  they  would  be  charged  with 
rent  for  the  four-annas  share  at  the  rate  of 
Rupees  250  for  the  whole  house. 

On  the  7th  of  February  1865,  the  plaintiff 
commenced  this  action  for  rent,  and  obtained 
a  decree  in  ihe  Lower  Court.  The  defend- 
^u  appeal  specially,  and  urge  that  they 
su-c  Dot  liable  for  rents  to  their  co-sharer. 

We  are  of  opinion  that  there  is  no  founda- 
tion whatever  for  this  contention.     The  de- 

VoLVI. 


fendants  continuing  to  occupy  the  whole 
house  so  as  to  exclude  their  co-sharer,  after 
notice  that  they  would  be  charged  rent  for 
the  share  of  the  house  belonging  to  plaintiff 
and  occupied  by  them,  are  just  as  much  liable 
as  they  would  be  for  rents  of  any  other 
species  of  property. 

We  dismiss  this  appeal,  therefore,  with 
costs  ^nd  interest. 


The  15th  June  1866. 

Present: 

The  Hon'bie  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Rig:ht  of  Fishery. 

Case  No,  563  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  dated  the  joth 
November  186^,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  22nd  March  186^, 

Nobin  Chunder  Roy  Chowdry  (Plaintiff), 

Appellant, 

versus 

Radha  Pearee  Debia  and  others  (Defendants) 

Respondents, 

Baboo  Oprokash  Chunder  Mookerjee  for 

Appellant. 

Baboos  Kishen  Dyal  Roy  and  Nil  Madhub 
Sein  for  Respondents. 

It  matters  not  whence  .the  water  in  which  A  has  a  rifijit 
of  fishery  comes.  A*s  ri^ht  is  not  lessened,  nor  B*s 
increased,  because  a  portion  of  the  water  formerly  flow- 
ing in  A^s  channel  has  been  diverted  from  it,  and  be- 
cause the  water  of  B^s  river  now  flows  through  it. 

There  are  no  grounds  for  this  appeal. 
The  defendants,  according  to  the  statement 
of  the  Judge  as  recorded  in  his  judgment 
which  appears  to  be  fully  explained  by  a 
pencil-note  on  the  grounds  of  appeal,  were 
admitted  to  have  been  formerly  in  occupa- 
tion of  the  fisheries  of  the  river  Mamush. 
The  main  portion  of  the  stream  seems  to 
have  been  diverted,  and  the  only  water,  or 
almost  the  only  water,  now  flowing  in  the 
old  channel  is  derived  from  the  waters  of 
'  the  Burrail.     The  plaintiff  is  the  owner  of 
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the  fisheries   in    the    Burrail ;   and,   as   we 
understand  the  plaint,  he  claims  the   right- 
of  fishery  in  the  old  course  of  the  Mamush, 
because    the   water  of  his  river  of  Burrail 
flows  through  it. 

We  thiiA  the  plaintiff's  claim  in  this 
respect  most  preposterous.  It  is  a  matter  of 
no  sort  of  concern  whatever  to  the  plaintiff 
whence  the  water  in  which  the  defendants 
have  a  right  of  fisher}'  comes ;  a^^d  the 
defendant's  right  is  not  lessened,  and  the 
plaintiff's  right  is  not  increased,  because  a 
portion  of  the  water  that  formerly  flowed 
in  the  channel  of  the  Mamush  has  been 
diverted  from  it. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  15th  June  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bay- 
ley,  Judges, 

Limitation — Caose  of  action— Compromise  by 
Guardian  —  Dispossession  of  Minor. 

Case  No.  3102  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  lyih 
June  i86^y  affirming  a  decision  passed 
by  the  Moonsiff  of  Magoorah,  dated  the 
jth  January  186^. 

Rutnessur  Pal  Chowdry  (Plaintiff), 
Appellant, 

versus 

Dhununjoy  Shikdar  and  others  (Defendants), 

Respondents. 

Baboo  Bhugobutty  Churn  Ghose  for  Ap- 
pellant. 

Baboos  Mohinee  Mohun  Roy  and  Bungs hee 
Dhur  Sein  for  Respondents. 

In  a  case  for  possession  after  dispossession  in  pursu- 
ance of  a  solenamah  inimical  to  plaintiff's  interests, 
which  was  executed  by  his  guardian  when  he  was  a 
minor,  the  cause  of  action  was  held  to  arise  from  the  date 
of  the  dispossession,  the  last  of  the  series  of  acts  prejudi- 
cial to  plaintiff,  and  not  from  the  date  on  which  he  be- 
came aware  of  the  solenamah,  which  was  the  first  act 
in  point  of  time  injurious  to  him. 

Plaintiff  sued,  alleging  that,  when  he 
was  a  minor,  many  years  ago,  his  guardian 
entered  into  a  solenamah  inimical  to  his 
interests,  that  this  solenamah  came  to  his 
knowledge  on  the  28th  Jeit  1258,  and  that, 
in  pursuance  of  that  solenamah,  the  defend- 
ant, on  the  15th  Bysack  1259,  dispossessed 


him.     Hence  his  suit  which  was  instituted 
in  Srabun  1270. 

The  defendant  pleaded  that  plaintiff  is,  on 
his  own  showing,  out  of  Court,  more  than 
12  years  having  elapsed  since  first  the  deed 
which  he  sues  to  have  set  aside  came  to  his 
knowledge. 

The  Lower  Court  found  plaintiff  out  of 
time,  accepting  the  plea  as  raised  by  the 
defendant. 

Plaintiff  now  appeals  specially,  urging 
that  his  cause  of  action  arose,  not  on  the  date 
on  which  he  became  aware  of  the  solenamah, 
but  on  the  date  on  which  defendant  acted  on 
that  solenamah,  and  dispossessed*  him  ;  and 
that,  consequently,  he  is  within  time. 

We  are  clearly  of  opinion  that,  in  a  case 
like  the  present,  the  series  of  acts  which 
endamaged  plaintiff  must  be  considered  to 
be  his  cause  of  action,  and  not  the  first  of 
them  in  point  of  time.  Now,  the  series  of 
acts  which  formed  plaintiff's  cause  of  action 
culminated  in  his  dispossession  in  Bysack 
1259;  it  follows  that  it  is  from  this  date, 
and  not  from  any  prior  one,  that  his  cause  of 
action  really  arose.  The  existence  of  ihe 
solenamah,  if  not  acted  upon,  and  had  plaint- 
iff remained  in  possession,  would  not  have 
materially  affected  him.  It  was  only  when 
the  solenamah  was  subsequently  acted 
upon — and  under  that  act  plaintiff  was 
dispossessed — that  it  became  necessary  for 
plaintiff  to  have  recourse  to  the  Court. 

Under  this  view,'  we  think  the  decision  of 
the  Lower  Court  is  incorrect.  We,  there- 
fore, remit  the  case  to  the  Court  of  first 
instance,  with  directions  that  the  whole  merits 
of  the  case  be  entered  into,  and  that  any 
issues  either  of  law  or  fact  arising  out  of 
them  be  clearly  and  distinctly  a.ijudicated 
on. 


The  I5ih  June  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Review  of  judgment  (Reasons  for). 

Case  No.  436  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  Dacca^ 
dated  the  21st  November  186^,  reversing 
a  decision  passed  by  the  liloonsifi  of  Pullas, 
dated  ihe  gth  December  i86j. 
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Anond  Moyee  Dossia  (Plaintiff),  Appellant, 

versus 

Kalee  Koomar  Rokheet  and  others  (Defend- 
ants), Respondents. 
Baboo  Romesk  Chunder  Mitter  for  Appellant. 

Baboos  Kalee    Mohun    J)oss    and    Luckhee 
Churn  Bose  for  Respondents. 

A  Court  should  give  reasons,  on  review  of  judgment, 
for  coming  to  a  different  conclusion  from  .that  which  it 
had  previously  formed. 

The  Principal  Siidder  Ameen,  Mr.  Pening- 
ton.  admitted  a  review  in  this  case,  without 
assigning  any  sufficient  reason  for  so  doing. 
This  order  is  final,  and  therefore  we  cannot 
interfere  with  it.  But,  having  admitted  it, 
wc  think  he  should  have  thoroughly  gone 
into  the  merits,  and  given  reasons  for  coming 
to  a  different  conclusion  to  that  which  he 
bad  formed  in  his  previous  and  belter  con- 
sidered judgment  VV^e  remand  the  case  to 
the  present  Principal  Sudder  Ameen,  with 
instr actions  to  try  the  appeal  as  if  it  had 
come  up  for  hearing  for  the  first  time. 


The  15th  June  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Appeal — Costs. 
Case  No.  442  of  1866. 

Special  AppeaU/rorn  a  decision  passed  by  the 
Judge  0/  Beerbhoomy  dated  the  2^th  No- 
vember 186^,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  12th  April  186$. 

Chooneelal  Misser  and  others  (Plaintiffs), 

Appellants^ 

versus 

Patroo  Deo  and  others  (Defendants),  Re- 
spondents, 

Baboo  Kishen  Succa  Mookerjee  for  Ap- 
pellants. 

Baboo  Umurnath  Bast  for  Respondents. 

An  appeal  will  not  lie  solely  on  a  question  of  costs. 

This  appeal  is  solely  on  a  question  of 
costs.  We  are  of  opinion  that  such  an  ap- 
peal will  not  lie  i^see  2  Weekly  Reporter  33), 
ttd  wc  dismiss  this  appeal  wiih  costs. 


The  15th  June  1866. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Time  for  application  for  review  of  judgement 
(Exclusion  of  holidays) — Stamp  Dntj — 
Mesne-profits  (Extent  of — in  suit  by  Guar- 
dian of  Minor). 

^        Case  No.  517  of  1865. 

Application  for  review  of  judgment  passed 
on  the  yth  August  186^,  in  Regular 
Appeal  No.  8 J  of  186$. 

Shahzada  Woola  Gowhur,  husband  of  Noo- 
roonissa  Begum  (Plaintiff),  Petitioner ^ 

versus 

Musst.  Shah  Rukh  Begum  (Defendant), 

Opposite  Party. 

Mr.  R,  E.  Twidale  for  Petitioner. 

Mr.  C.  Gregory  for  Opposite  Party. 

An  application  for  review  declared  practically  within 
time,  and  admitted  on  a  2-rupees  stamp,  by  excluding* 
the  Dusserah  vacation  as  dies  non. 

Mcsne-profits  for  more  than  6  years  may  be  given  in 
a  suit  for  possession  and  mesne-profits  brought  by  the 
guardian  of  a  minor. 

With  regard  to  the  first  point  taken,  we 
think  that  the  petitioner  is  entitled  to  have 
wasilat.  Her  claim  was  considered  just, 
and  the  kobalah  whereby  Kykobad  was 
alleged  to  have  alienated  the  property, 
spurious.  The  omission  from  our  judgment 
was  clearly  unintentional :  the  wasilat  will, 
as  a  matter  of  course,  bear  interest  until 
paid.  Her  right  to  wasilat  is  not  contested 
by  the  other  side,  but  it  is  urged  that  the 
application  for  review  should  not  be  admitted 
at  all,  or  at  least  not  unless  the  pedtion  is 
engrossed  on  a  full  stamp.  But  it  appears 
that  the  Dusserah  vacation  intervened  be- 
tween the  date  of  the  judgment  and  the 
three  months  allowed  for  a  petition  of 
review,  and  it  is  not  denied  that  the  applica- 
tion was  filed  on  the  first  open  day  after 
the  holidays.  The  holidays  must  be  con- 
sidered as  dies  non,  and  the  petitioner  was,  we 
think,  practically  within  the  90  days  allowed 
by  law,  and  was  entitled  to  come  in  on  a 
two-rupees  stamp. 

Mr.  Gregory  further  objects  that  the 
wasilat  can  only  be  given  for  6  years,  and 
that  the  mere  joining  the  suits  for  possession 
and  mcsne-profits  together  will  not  give  the  , 
petitioner  a  larger  period  of  limitation  for 
wasilat  than  he  would  have  had,  had  he 
sued  for  them  separately  {vide  3  Weekly 
Reporter,  page  1 3  ;  and  3  Weekly  Reporter, 
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page  38).  But  under  the  circumstances  of 
this  case,  and  considering  that  the  petitioner 
is  even  now  a  minor,  we  see  no  reason  why 
she  should  lose  any  portion  of  her  rights 
merely  because  she  is  suing  through  a 
guardian.  There  can  be  no  question  that, 
on  her  attaining  majority,  she  could  have 
sued  for  the  entire  sum  due  to  her. 

With  regard  to  the  Principal  Sudder 
Ameen's  order  on  the  27  beegahs,  we  have 
not,  in  our  judgment,  interfered  with  the 
Lower  Court's  order,  and  the  judgment  on 
that  point  will  stand. 

On  the  question  of  costs  of  Hamidunnissa, 
this  person  did  not  appeal,  and  therefore  she 
will  be  made  liable  to  pay  them  herself. 
Our  order  on  this  point  is  reversed.  Costs 
in  proportion. 


The  16th  June  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Limitation — Minors, 
Case  No.  84  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Lohardaga^ 
dated  the  2yth  July  186$, 

Poorun  Singh,  Pauper  (Plaintiff),  Appellant^ 

versus 

Kasheenath  Singh  (Defendant),  Respondent, 

Baboo  Khettur  Mohun  Mookerjee  for  Ap- 
pellant. 

No  one  for  Respondent. 

The  mere  fact  of  a  plaintiff  not  suing  within  3  years 
after  his  attaining  majority  will  not,  in  cases  where 
there  is  a  general  limitation  of  12  years,  bar  his  suit  if 
brought  within  12  years  of  the  time  at  which  his  cause 
of  action  accrued. 

The  plaintiff  in  this  case  sued  in  formd 
pauperis  to    recover    possession   of   certain 

"  landed  properly  by  right  of  inheritance.  He 
claimed  as  nearest  of  kin  and  heir  to  one 
Heera  Singh,  the  grandson  of  Gobind  Ram, 
whose  son,  by  a  second  marriage,  plaintiff 
alleged  himself  to  be.  He  fixed  the  date  of 
his  dispossession  in  1863,  up  to  which  lime 
he  pleaded  that  Kasheenath,  the  defendant, 
a  descendant  of  a  younger  brother  of  his 
grandfather  Toolsee  Ram,  and  his  own  cousin, 

"  had  managed  the  property  for  him,  he  being 
a  minor.  In  1863,  however,  Kasheenath 
got  rent-decrees  against  several  of  the  ryots, 
and  exercised  other  rights  of  separate  owner- 


ship, and  so  dispossessed  plaintiff  of  his  pro- 
perty. 

Kasheenath  denied  plaintiff's  heirship  to  ' 
Heera  Singh — denied,  in  short,  that  he  was 
any  relation  or  had  any  claim,  and,  for  the 
rest,  pleaded  limitation  under  Clause  5,  Sec- 
tion I,  Act  XIV.  of  1859 — the  summary 
order  of  the  Civil  Court  rejecting  plaintiff's 
application  to  have  the  property  in  dispute 
(and  which  had  been  attached  by  a  judgment- 
creditor  of  the  defendant  Kasheenath),  re- 
leased to  him  as  heir  of  Heera  Singh,  having 
been  passed  on  the  i8ih  of  February  185/. 

The  Deputy  Commissioner  threw  out  the 
plea  of  limitation  under  Clause  5,  Section  i 
of  Aa  XIV.,  but  held  the  plaintiff  to  be 
barred  by  the  provisions  of  Section  11  of 
the  same  Act,  he  not  having  sued  within  3 
years  from  the  date  of  his  attaining  majority. 
It  is  urged  before  us  in  appeal  that  the 
question  of  minority  was  not  raised  by  either 
party  in  this  case,  and  should  not  have  been 
considered,  and  that,  as  the  dispossession  by 
Kasheenath  did  not  take  place  till  1863,  and 
this  suit  was  instituted  in  1864,  the  plaintiff 
was  clearly  within  lime. 

It  is  not  material,  we  think,  to  consider 
the  appellant's  objection  to  the  Deputy  Com- 
missioner's proceedings  with   regard  to  the 
first  issue,  because  there  can  be  no  doubt  that 
Section  1 1  of  the  Act  does  not  apply  to  the 
present  case.     There  is  not  a  "scintilla"  of 
evidence  to  prove  that  Kasheenath  held  the 
property   in    trust  for  the   appellant    up  to 
1863  ;  not  a  single  witness  speaks  to  the  fact, 
and  the  documentary  evidence  is  altogether 
opposed   to    it.     The    appellant's    cause  of 
action,  therefore,  must  date  from  the  death  of 
Heera  Singh,  from  May  1853  ^^^^  ^s ;  and,  as 
Act  XIV.  of  1859  was  not  intended  to  place 
minors  in  a  worse  position  than  they  were 
before,  but  rather  to  give  them  extra  privi- 
leges, the  mere  fact  of  a  plaintiff  not  suing 
within  3  years  of  his  attaining  majority  will 
not,  in  cases  where  there  is  a  general  limita- 
tion of    12  years,   bar  his   suit,   if   brought 
within    12   years  of   the  time   at  which    his 
cause  of  action  accrued.     And  as  the  present 
suit  was  instituted  in  July  1864,  the  plaintiff 
is    within    time    (5    Weekly   Reporter   219, 
Luchman  Singh  and  others,  Appellants). 

We,  therefore,  reverse  the   Deputy  Com-  ' 
missioners  order  on  the  issue  in  bar,  and,  as 
all  the  evidence  on  the  facts  is  before   us, 
proceed  to  dispose  of  the  case  on  its  merits. 

Now,  the  evidence  in  support  of  appellant's 
pica,  that  he  is  the  son  of  Gobind  Ram  by 
his  second  wife,  is  of  the  most  unsatisfactory 
description. 
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Aii  the  witnesses  admit  that  the  appellant's 
mother  look  to  evil  courses  after  the  death 
of  her  hushand,  but  endeavour  (all  but  one 
that  is)  to  make  out  that  Poorun  Singh  was 
bom  before  Gobind  Ram  died.  Their  evi- 
dence, however,  is  so  utterly  discrepant  and 
contradictory  on  other  important  points,  that 
we  have  no  hesitation  in  rejecting  it  alto- 
gether. 

For  instance,  some  of  the  witnesses  declare 
that  Poorun  was  8  months  old  when  his 
father  died,  and  lo  years  old  when  his  mother 
ran  off  with  Gooroo  Churn.  Another  says 
that  Poorun  was  4  or  5  years  old  when 
Gobind  died,  another  that  plaintiff's  mother 
never  went  off  with  any  one,  another  that 
Poorun  was  3  years  old  when  his  mother 
took  to  evil  courses,  another  that  he  was 
one  or  two  years  of  age  then,  another  that 
be  was  8  months  only. 

When  witnesses  differ  so  irreconcileablv 
on  such  imp>ortant  points,  it  is  impossible  to 
place  any  reliance  on  their  statements  that 
Pooron  was  the  son  of  Gobind,  or  that  he 
»'as  bom  during  that  person's  lifetime. 
To  prove  such  matters,  the  best  evidence 
should  have  been  produced — the  evidence  of 
relatives  and  near  friends  of  the  family — the 
evidence  of  the  family  Gooroo,  and  Poorun's 
horoscope  itself.  In  all  respectable  Hindoo 
families,  horoscopes  are  drawn  up  at  the 
lime  of  birth,  and,  were  Poorun  the  person 
he  represents  himself  to  be,  no  doubt  such 
a  document  would  be  forthcoming.  The 
endence  of  the  mother  herself  (for  she  is 
admitted  to  be  still  alive)  would  have  been 
useful.  But  nothing  of  this  kind  has  bee» 
adduced;  and  the  Court  has  been  left  to 
decide  the  question  of  plaintiff's  heirship  on 
evidence  which  is  most  insufficient  and 
ansatisfactor)'. 

There  is,  on  the  part  of  the  respondent,  a 
quantity  of  direct  evidence  to  the  effect  that 
Poorun  was  not  born  till  some  ten  years 
after  Gobind*s  death. 

But,  whatever  weight  we  might  be  dis- 
posed to  attach  to  this  evidence,  as  opposed 
to  that  of  the  appellant,  we  do  not  think  it 
necessary  to  rely  upon  it.  As  the  case 
stands,  kasheenath  is  undoubtedly  in  pos- 
session of  the  disputed  property,  and  has 
been  so  since  1853;  and  it  would  be  in  the 
highest  degree  unjust  to  disturb  that  pos- 
*e^i*>n,  on  evidence  such  as  has  been  pro- 
duced by  the  appellant. 

We  think  that  the  plaintiff  has  akogeuier 
failed  to  prove  his  case,  and  we  therefore 
dismiss  this  appeal  with  costs. 


The  1 6th  June  1866. 

Present : 

The  Hon'bie  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Appeal — Execution  of  decree  (affecting  third 
party)— Priority  of  attachment  (Proof  rof)r- 
Limitation  (Suit  to  set  aside  summary  order). 

Case  No.  53  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Rajshahye^ 
dated  the  joth  November  186^, 

Gobindnath  Sandyal  and  others  (Plaintiffs), 

Appellants, 

versus 

Ram  Coomar  Ghose  (Defendant), 
Respondent. 

Baboos  Onookool  Chunder  Mookerjee  and 
Unnoda  Pershad  Banerjee  for  Appellants. 

Baboos  Dwarkanath  Mitter,  Sreenath  DosSy 
and  Romesh  Chunder  Mitter  for  Respondent. 

Suit  laid  at  Rs.  80,000. 

No  appeal  lies  from  an  order  passed  in  execution  of  a 
decree  between  either  of  the  parties  to  the  suit  and  a 
third  party,  but  a  regular  suit  may  be  brought  to  set 
aside  the  order. 

Priority  of  attachment  must  be  established  by  clear 
proof;  casual  allusion  to  it  in  a  proceeding  in  adjust- 
ment of  account  is  not  sufficient. 

^*"'^^;77^7^^^^^^'  ^'^^  reference  to  Clause  5,  Section 
I,  Act  XIV.  of  1S59,  a  suit  will  lie  to  set  aside  a  sum- 
mary order  after  the  expiration  of  one  year. 

This  suit  is  brought  to  set  aside  certain 
orders  passed  by  the  High  Court  in  execu- 
tion of  a  decree  which  the  plaintiffs  state 
are  prejudicial  to  iheir  interests.  The  plaint- 
iffs, whom  we  may  call  the  Sandyals,  ob- 
tained a  decree  against  the  Bhuttacharjee 
defendants  so  far  back  as  the  year  1828 
In  execution,  they  sold  certain  estates  of 
the  Bhuttacharjees  and  purchased  them 
Subsequently,  the  sale  was  set  aside,  and 
the  Bhuttacharjees  obtained  a  decree  against 
the  Sandyals  by  which  they  were  restored 
to  the  possession  of  those  estates,  and  the 
Sandyals  were  held  to  be  liable  to  the  Bhutta- 
charjees for  the  mesne-profits  of  the  estates 
while  these  had  been  in  their  possession.  The 
Sandyals  carried  on  execution  of  their  decree 
against  the  Bhuttacharjees,  and  the  Bhutta- 
charjees similarly  took  out  execution  of  their 
decree  against  the  Sandyals,  and  an  account  ' 
was  taken  of  the  sums  mutually  due  between 
those  parties,  resulting,  in  the  first  Court,  in 
a  large  balance  being  found  in  favor  of  'the 
Bhuttacharjees;   but  ultimately,   on  appeal 
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on  the  9th  February  1864,  the  balance  was 
declared  to  be  Rs.  1,86,657  in  favor  of 
the  Sandyals.  While  these  proceedings 
were  going  on,  one  Anund  Mohun  Ghose, 
who  also  held  a  decree  against  the  Bhutta- 
charjees,  in  execution  of  that  decree,  request- 
ed that  the  decree  obtained  by  the  Bhutta- 
charjees  against  the  Sandjals  might  be 
attached  and  sold  to  liquidate  their  debt  to 
him.  The  first  Court  refused  to  attach  the 
decree,  on  the  objection  of  the  Sandyals, 
who  claimed  a  right  to  set  off  the  amount 
of  the  decree  of  the  Bhuttacharjees  against 
sums  which  the  Bhuttacharjees  already  owed 
them  under  their  decree.  On  appeal  to  the 
High  Court  on  the  5th  January  1863,  the 
orders  refusing  attachment  were  set  aside, 
and  Anund  Mohun  Ghose  was  declared  en- 
titled to  attach.  Subsequently,  on  a  further 
attempt  being  made  by  the  Sandyals  to  have 
the  amount  due  by  them  to  the  Bhuttacharjees 
set  oflF  against  the  sum  due  by  the  Bhutta- 
charjees to  them,  the  High  Court,  on  the  i6th 
January  1865,  passed  an  order  based,  as  the 
Judges  stated,  on  the  Court's  previous  order 
of  the  5th  January  1863,  reversing  the 
order  of  the  first  Court  allowing  a  set-off. 

This  suit  is  brought  to  set  aside  the  orders 
of  the  5th  January  1863  and  i6th  January 
1865,  and  for  a  determination  of  the  rights 
of  the  Sandyals  to  have  the  amount  of  mesne- 
profits  decreed  against  them  in  favor  of 
the  Bhuttacharjees  set  off  against  the  larger 
sum  due  by  the  Bhuttacharjees  to  them.  . 

The  defendant,  Ram  Coomar  Ghose,  who 
now  represents  Anund  Mohun  Ghose,  as- 
serts his  right  to  attach  and  sell  the  decree 
of  the  Bhuttacharjees  against  the  Sandyals, 
partly  on  the  ground  of  the  priority  of  his 
attachment  of  that  decree,  and  parily  on  the 
orders  in  execution  passed  by  the  High  Court 
which  it  is  said  are  final  and  conclusive. 

The  Principal  Sudder  Ameen  was  of  opi- 
nion that  no  suit  would  lie  to  set  aside  the 
orders  passed  in  execution  of  decree  under 
Section  209,  Act  VIII.  of  1859,  and  that 
the  orders  of  the  High  Court,  dated  the  5th 
January  1863  and  i6th  January  i86t„  were 
conclusive  in  rejecting  the  claim  of  the 
plaintiffs.  He  accordingly  dismissed  the 
-  suit,  and  the  plaintiffs  now  appeal  from 
those  orders. 

The  first  ponion  of  the  argument  before 
us  was  addressed  to  the  point  that  the 
^  High  Courtis  orders  of  the  5th  January 
1863  and  16th  January  1865  were  passed 
without  jurisdiction,  inasmuch  as,  by  Sec- 
tion 364,  Aft  VIII.  of  1859,  it  has  been 
enacted  that  ''no  appeal  shall  lie  from  any 


"order  passed  after  decree,  and  relating  to 
"  the  execution  thereof,  except  as  is  herein- 
"  before  expressly  provided ;  "  and  the  Act 
contains  no  provision  for  any  appeal  from 
an  order  passed  under  Section  209,  or  for 
an  appeal  from  any  order  passed  under 
Section  246  disallowing  an  attachment 
which  is  opposed  by  a  third  party,  who  was 
not  a  party  to  the  original  suit.  We  think 
that  there  is  great  doubt  whether  the 
High  Court  had  jurisdiction  to  entertain 
the  appeals  upon  which  the  orders,  dated 
the  5th  January  1863  and  i6th  January 
1865,  were  based.  In  execution  of  decree, 
an  appeal  lies  to  a  higher  Court,  under 
Section  11,  Act  XXIII.  of  1861,  in  certain 
questions  therein  mentioned  arising  between 
the  parties  to  the  suit ;  but  an  appeal  does 
not  lie  to  a  higher  Court  on  any  order  passed 
on  other  questions  in  execution  of  decree, 
except  when  it  is  expressly  provided  in  Act 
VIII.  of  1859.  It  is  clear  that  there  is  no 
such  provision  as  respects  any  order  passed 
under  Section  246,  but,  on  the  contrary,  thai 
Section  distinctly  lays  down  that  "  any 
*'  order  passed  by  the  Court  under  it  shall 
''  not  be  subject  to  appeal,  but  the  party 
**  against  whom  the  order  may  be  given 
"  shall  be  at  liberty  to  bring  a  suit  to  estab- 
"  lish  his  right  within  one  year  from  the 
"date  of  the  order."  When,  therefore. 
Ram  Coomar  Ghose  sought  to  have  the 
decree  of  the  Bhuttacharjees  against  the 
Sandyals  attached,  and  that  claim  was  dis- 
allowed on  the  objection  of  the  Sandyals, 
the  order  disallowing  their  claim  was  not 
%ibject  to  appeal.  It  is,  however,  doubtful 
also,  as  argued  before  us,  whether  a  suit  will 
lie  to  set  aside  a  summary  order  after  the 
expiration  of  one  year,  having  regard  to  the 
Law  of  Limitation  (Clause  5,  Section  i,  Act 
XIV.  of  1859);  and  this  suit  is  brought  after 
the  expiration  of  that  time.  We  do  not 
consider  it  necessary  to  decide  this  question, 
because  we  are  of  opinion  that  the  decision 
of  the  High  Court,  dated  5th  January  1863, 
did  not  in  any  way  touch  upon  the  real 
question  now  before  us  as  to  the  right  of 
the  Sandyals  to  the  set-off  which  they  claim, 
but  rather  ruled  that,  whatever  might  be  their 
rights  in  that  matter,  Ram  Coomar  Ghose  was , 
still  entitled,  at  that  stage  of  the  proceedings, 
to  attach  the  decree  of  the  Bhuttacharjees 
against  the  Sandyals.  Ram  Coomar  Ghose 
was  undoubtedly  entitled  to  the  attachment 
he  then  prayed  for.  The  decree  of  the 
Bhuttacharjees  related,  not  only  to  the  mesne- 
profiis,  but  also  to  the  estates  on  which 
those  mesne-profits  were  due;  and  even  as 
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regards  the  mesne-profits,  it  was  at  that 
lime  siill  an  open  question  whether,  on  the 
balance  of  account  between  the  Sandyals 
and  Bhuttacharjees  being  struck,  it  would 
not  appear  that  the  Bhuttacharjees  would 
be  entitled  to  a  surplus  from  the  Sandyals. 
In  fact,  on  the  first  enquiry,  it  was  ascer- 
tained that  the  account  was  in  their  favor, 
and  it  was  only  on  appeal,  under  Section  11, 
Act  XXlll.  of  1 86 1,  that  the  balance  of  ac- 
count was  decreed  against  them.  Ram  Coomar 
Ghose's  right  to  attach  was  therefore  undoubt- 
ed, whatever  might  be  the  ultimate  result  of 
such  attachment.  The  orders  of  the  High 
Court  of  the  5th  January  1863  went  to 
this  extent  and  no  further,  and,  even  if  we 
could  hear  a  suit  to  set  those  orders  aside,  we 
should  dismiss  it.  To  enable  the  plaintiff 
to  obtain  a  decree  in  this  suit,  it  is  not  ne- 
cessar)'  to  set  aside  those  orders. 

It  is  not  denied  that  this  suit  has  been 
brought  in  time  to  set  aside  the  orders 
passed  in  execution  on  the  i6th  January 
1865,  on  the  objection  of  Ram  Coomar 
Ghose  to  the  demand  of  the  Sandyals  to 
have  the  decree  against  them  set  off  against 
their  decree  against  the  Bhuttacharjees. 

Baboo  Dwarkanath  Mitter,  for  defendants, 
here  also  raised  an  in  limine  objection  that 
no  suit  will  lie  to  set  aside  orders  passed 
in  execution  as  between  rival  decree-holders, 
and  that  all  such  claims  must  be  decided  by 
the  Court  which  executed  the  decree.  In 
support  of  this  view,  he  referred  to  the 
precedent  of  this  Court,  page  181  of  the 
Special  Number  of  the  Weekly  Reporter, 
Special  Appeal  No.  3474  of  1863.  This  case 
is  not,  in  all  its  facts,  analogous  to  that  case. 
That  was  a  question  as  to  the  distribution 
of  the  proceeds  of  a  certain  sale  made  on 
the  application  of  several  decree-holders. 
The  Court,  in  execution,  had  acted  in  direct 
opposition  to  the  law,  but  it  was  held  that 
no  suit  would  lie  to  set  aside  the  illegal  act. 
The  present  is  not  a  question  regarding  the 
distribution  of  the  assets  of  a  judgment- 
debtor,  but  as  between  two  rival  decree- 
holders,  whether  the  one  can  be  allowed  to 
proceed  at  all  against  a  certain  portion  of 
the  estate  of  his  judgment-debtor,  having 
.regard  to  the  provisions  of  Section  209, 
Act  VIII.  of  1859.  It  is  to  be  recollected 
also  that  this  suit  is  not  brought  to  set  aside 
the  orders  passed  by  the  Court  which  exe- 
cuted the  decree,  but  the  orders  passed  by 
Ac  High  Court  on  appeal  from  those  orders. 
The  only  ground  on  which  the  High  Court 
could  here  also  have  had  jurisdiction  would 
b«  that  Ram  Coomar  Ghose  in  some  way 


stood  in  the  position  of  the  Bhuttacharjees. 
We  consider  that  any  attachment  by  him 
would  not  place  him  in  that  position.  He 
would  still  remain  a  third  party  opposing 
an  application  which  was  not  objected  to 
as  between  the  parties  to  the  suit.  The 
High  Court  would  consequently  have  no 
jurisdiction  to  try  any  appeal  from  the  orders 
of  the  Court  executing  the  decree  as  be- 
tweei^the  Sandyals  and  Ram  Coomar  Ghose. 
If,  then,  the  decision  of  the  first  Court  is 
final,  that  would  rule  the  determination  of 
this  suit.  But  we  hold  that  it  is  not  final, 
and  that  a  regular  suit  can  be  preferred  to 
set  aside  orders  passed  in  execution,  not 
between  the  parties  to  the  suit,  but  between 
•either  of  these  parties  and  a  third  party. 
As  respects  questions  between  the  parties, 
Section  11,  Act  XXIII.  of  1861,  enacts  that 
an  appeal  may  be  preferred,  but  there 'shall 
be  no  further  civil  suit.  As  respects  ques- 
tions not  between  the  parties,  no  appeal  is 
allowed,  but  the  orders  passed  are  open 
to  further  enquiiy  on  the  institution  of  a 
regular  suit.  We  cannot  hold  that  the  Le- 
gislature intended  that  any  incidental  ques- 
tion not  between  the  parties  to  the  suit  was 
to  be  finally  and  conclusively  decided  by 
a  summary  order  without  any  further  power 
of  revision.  The  law  admitted  of  no 
appeal  from  such  order,  but  the  parties 
were  still  at  liberty  to  re-open  the  question 
in  a  regular  suit.  There  is  no  bar  to  the 
hearing  of  such  a  suit  in  Sections  i  and 
2,  Act  VIII.  of  1859.  There  had  been,  in  the 
words  of  Section  2,  no  **  former  suit  "  on 
the  same  cause  of  actioil,  but  only  an  appli- 
cation and  an  order  ;  and  therefore  the  Civil 
Courts  can  take  cognizance  of  it. 

Section  209,  Act  VIII.  of  1859,  is  in  the 
following  words  :  **  If  there  be  cross-decrees 
"  between  the  same  parties  for  the  payment 
"  of  money,  execution  shall  be  taken  out 
"  by  that  party  only  who  shall  have  obtain- 
*'  ed  a  decree  for  the  larger  sum,  and  for 
'*  so  much  only  as  shall  remain  after  deduct- 
•*  ing  the  smaller  sum,  and  satisfaction  shall 
**  be  entered  on  the  decree  for  the  larger  sum, 
'*  as  well  as  satisfaction  on  the  decree  for  the 
•*  smaller  sum."  Looking  to  the  simple  direct 
meaning  of  these  words,  it  would  appear 
that  this  Section  was  conclusive  on  the 
point  in  dispute.  The  decree  for  the  smaller 
sum  ipso  facto  merges  in  the  decree  for 
the  larger  sum.  Execution  on  the  former  * 
cannot  be  taken  out. 

But  it  is  said  that  this  enactment  contains 
a  rule,  not  only  affecting  the  procedure  be- 
tween the  parties  themselves— that  it  would 
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prevent  the  Bhuttacharjees  from  executing 
their  decree  against  the  Sandyals — but  that 
the  enactment  does  not  apply  when  a  third 
party  comes  on  the  scene  as  representative 
of  the  Bhuttacharjees,  either  under  an  as- 
signment from  them,  or,  as  in  this  case,  as 
having  attached  the  rights  of  the  Bhutta- 
charjees. In  support  of  this  view  of  the 
law,  Baboo  Dwarkanath  Mitter  referred  to 
a  precedent  of  this  Court,  page  23,  Volume 
5,  Weekly  Reporter,  Miscellaneous  Appeal 
No.  697  of  1865.  Admitting,  for  argument, 
that  the  law  herein  laid  down  is  correct,  and 
that  an  assignment  by  a  judgment- debtor 
does  defeat  the  provisions  of  Section  209  of 
Act  Vlll.,  we  proceed  to  consider  whether 
the  act  of  Ram  Coomar  Ghose,  in  attaching 
the  decree  in  question,  has  the  same  effect, 
or  what  effect  it  has,  looking  to  the  circum- 
stances of  that  attachment  and  the  conduct 
of  the  parties.  In  the  first  place,  it  is  not 
clear  (and  though  the  question  was  put  by 
us,  we  could  obtain  no  answer  to  it)  on 
what  date  the  attachment  took  place.  To 
enable  the  party  attaching  to  put  in  force 
any  priority  of  claim  to  the  decree  for 
mesne-profits,  it  must  be  clearly  shewn  to 
us  that  there  was  a  priority  of  attachment 
on  his  part.  It  is  not  in  fact  shewn  to  us 
that  there  has  been  any  direct  attachment 

-at  all.  The  first  Court,  in  1861,  refused  the 
demand  for  attachment.  The  High  Court, 
on  appeal  in  May  1862,  allowed  the  attach- 
ment.     But  there  is  nothing  to  shew  that 

■  any  attachment  really  took  place,  except 
a  casual  allusion  to  it  in  a  proceeding  in 
adjustment  of  account  between  the  Sandyals 
and  Bhuttacharjees,  dated  June  1863.  On 
the  other  hand,  it  is  certain  that  the  claim 
of  the  Sandyals  to  have  the  decree  against 
them  set  off  against  the  decree  in  their 
favor  was  put  forward  to  the  Courts  as 
soon  as  they  were  in  a  position  to  make 
it.  In  fact,  they  put  it  forward  long 
before  the  adjustment  of  accounts  took  place, 
and  before  they  knew  whether,  on  that  ad- 
justment, their  decree  or  that  of  the  Bhutta- 
charjees would  be  for  a  larger  sum.  If  it 
could  be  shewn  that  ihey  had  exhibited  any 
negligence  in  putting  the  law  in  force,  and 
it  was  also  shewn  distinctly  that  Ram 
Coomar  Ghose  had  attached  the  Bhutia- 
charjee's  decree  at  such  a  date  as  gave  him 
a  prior  claim  to  it,  then,  on  the  view  of  the 

*•  law  laid  down  in  the  precedent  above  quoied, 
the  claim  of  the  Sandyals  in  this  suit  might 
be  liable  to  dismissal,  and  Ram  Coomar  be 
allowed  to  execute  the  decree  of  the  Bhutta- 
charjees    against    the   Sandyals.      But    we 


consider  that  no  such  negligence  is  shewn 
on  the  part  of  the  Sandyals.  On  every  pos- 
sible occasion  they  pressed  their  rights  to 
the  set-off,  and  never  slept  over  them.  The 
execution  of  decree,  as  between  the  Sandvals 
and  Bhuttacharjees  on  the  subject  of  mesne- 
profits,  remained  pending  the  adjustment  of 
the  accounts  between  them,  and  neither  the 
one  nor  the  other  could  enforce  his  decree 
until  such  adjustment  took  place.  It  was 
said  that  the  Sandyals  might  have  attached 
the  decree  just  as  Ram  Coomar  Ghose  did, 
but  no  attachment  is  required  previous  to 
putting  in  force  the  provisions  of  Section 
209,  Act  VIII:  of  1859.  ^^^^  decree  was 
for  landed  estate  as  well  as  mesne-profits. 

The  attachment  of  Ram  Coomar  Ghose,  if 
it  took  place  at  all,  is  still  good  as  respects 
those  estates,  but  as  respects  the  sum  of 
money  which  was  decreed  against  the 
Sandyals  in  favor  of  the  Bhuttacharjees, 
and  which  has  been  adjusted  in  accounts 
between  them,  we  hold  that,  both  under  the 
law  and  on  the  ground  that  the  Sandyals 
made  the  earliest  possible  application  for 
the  enforcement  of  that  law,  the  Sandvals 
are  entitled  to  the  benefit  of  that  law,  and 
that  is  to  have  the  account  against  them 
struck  off  on  view  of  the  larger  account  in 
their  favor. 

Even  if  it  could  be  shewn  tQ  us  that  Ram 
(?oomar  Ghose  attached  the  decree  in  i860 
or  1 86 1,  we  should  still  hold  that  that  at- 
tachment did  not  defeat  the  adjustment  of 
accounts  which  was  then  going  on  between 
the  Sandyals  and  Bhuttacharjees.  It  would, 
however,  stand  good  as  respects  the  decree 
for  possession  of  the  estates,  or  as  respects 
any  surplus  which,  on  such  adjustment,  might 
appear  in  favor  of  the  Bhuttacharjees. 

We  therefore  reverse  the  decision  passed 
by  the  Principal  Sudder  Ameen,  and  declare 
the  plaintiff's  rights  to  have  satisfaction 
of  the  Bhuttacharjees'  claim  on  their  decree- 
recorded  on  that  decree,  and  to  have  satisfac- 
tion of  the  amount  of  that  decree  also 
recorded  on  the  plaintiffs  own  decree  againsi 
the  l^huttacharjees.  The  costs  of  this  suit 
will  be  paid  by  Ram  Coomar  Ghose,  with 
interest  at  12  per  cent,  per  annum  until 
paid. 
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The  1 8th  June  1866. 

Priseni : 

The  Hon'bie  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Arhitntioo— Defiunation — Damages— Social 

position. 

Case  No.  60  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Beerbkoom,  dated 
the  jth  November  186$^  affirming  a  deci- 
sion passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  2nd  March 
i86s. 

Rom  Soondar  Mookerjee  and  others  (De- 
fendants), Appellants^ 

versus 

RamShoran  Mookerjee  and  others  (Plaintiffs), 

Respondents. 

Baboo  Issur  Chunder  Chuckerbuity  for 

Appellants. 

• 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

When  all  the  parties  did  not  acree  to  an  arbitration, 
ibe  award  is  not  illegal  against  tnose  who  did  agree. 

Greater  damaecs  are  not  necessary  for  defamation  of 
the  character  of  a  Principal  Sudder  Anieen*s  Vakeel 
than  for  that  of  a  Sudder  Ameen's  Vakeel. 

This  was  a  ^uit  for  damages  for  defam%- 
tlon  of  character  brought  by  the  plaintiff 
against  three  persons  who,  he  alleged,  had 
maiicionsly  preferred  a  charge  of  theft 
against  him.  Two  of  them  agreed  that  the 
case  should  be  referred  to  arbitration.  The 
third  did  not.  The  Judge  sepsu-ately  tried 
the  claim,  as  respects  the  thir^^  defendant, 
irrespective  of  the  award  of  arbitration ;  but 
agreeing  with  the  result  come  to  by  the 
arbitrators,  the  decree  actually  passed 
against  all  the  defendants. 

On  special  appeal,  it  is  said  that,  as  all 
parties  did  not  agree  to  the  arbitration,  the 
.award  even  against  those  who  did  agree  to 
it  is  illegal ;  but  we  cannot  see  any  illegality 
in  it,  and  still  less  reason  to  interfere  when 
the  Judge  and  the  arbitrators  arrived  at  the 
same  conclusions  in  their  respective  separate 
capacities. 

It  is  then  said  that  the  Judge  is  in  error 
in  stating  that  the  plaintiff  is  a  principal 
Sndder  Ameen's  Vakeel,  whereas  he  is   a 
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Sudder  Ameen's  Vakeel;  and  that  the 
damages  payable  on  a  malicious  attack  on 
the  character  of  the  one  should  be  calculated 
at  a  smaller  amount  than  in  the  case  of 
the  other.  We  think  that  the  question  of 
the  Court  in  which  the  plaintiff  was  practis- 
ing was  not  an  important  element  in  fixing 
the  damages,  the  social  position  being  much 
the  same. 
Th^  appeal  is  dismissed  with  costs. 


The  1 8th  June  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Power  of  High  Court  (to  form  independent 
opinion  on  the  evidences-Time  for  filing  docu- 
ments— Onus  probandi— Plea  of  Putnee. 

Case  No.  386  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Kedarnath  Banerjee^  Officiating 
Additional  Principal  Sudder  Ameen  of 
East  Burdwan,  dated  the  igth  August 
i86s. 

Opendro  Narain  Ghose  (Defendant), 
Appellant, 

versus 

Bajpayee  Rajah.  Keshub  Chunder  Deb  and 
others  (Plaintiffs),  Respondents. 

Baboos  Kishen  Kishore  Ghose  and  Dwarka- 
nath  Mitter  for  Appellant. 

Messrs.  R.  V.  Doyne  and  J.  S.  Rochfort 
and  Baboo  Onookool  Chunder  Mookerjee 
for  Respondents. 

Suit  laid  at  Rs.  5,613-11-14. 

Case  in  which  the  Hig^h  Court  formed  an  independent 
opinion  upon  the  evidence  and  came  to  an  opposite  con* 
elusion  to  that  oi  the  Court  below,  the  Judg^e  who  de- 
cided the  case  not  having  heard  the  witnesses. 

Remarks  on  the  impropriety  of  allowing  documents  to 
be  filed  after  most  of  the  witnesses  had  been  examined, 
without  any  explanation  of  their  being  tendered  at  that 
late  period,  ana  without  any  enquiry  whether  they  were 
relevant  or  otherwise,  more  especially  one  document  filed 
after  evidence  and  argument  concluded,  though  it  had 
been  in  plaintiff's  hands -before  the  commencement  of 
suit. 

Where  a  defendant  pleads  a  putnee  tenure,  the 
onus  of  proof  is  on  him  in  the  first  instance.  But  when 
he  sets  up  and  proves  by  credible  evidence  the  creation 
by  the  plaintiffs  of  an  inferior  tenure  entitling  him  to 
hold  the  estate,  he  has  discharged  the  burden,  and  it 
then  lies  on  the  plaintiffs  to  displace  or  explain  away 
that  evidence. 

We  have  no  doubt  that  in  this  case  the 
judgment  of  the  Court  below  must  be  re- 
versed.   The  respondents  case  was  argued 
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with  singular  zeal  and  ability  by  Mr.  Doyne; 
but  neither  his  argument  nor  the  reasons 
assigned  in  the  judgment  of  the  Principal 
Sudder  Ameen  are,  in  our  opinion,  sufficient 
to  outweigh  the  evidence  adduced  by  the 
defendant,  and  upon  that  evidence  we  think 
he  ought  to  have  had  the  Court's  decree. 

The  plaintiffs  being  zemindars  of  the 
estate  Lot  Bhutooria  in  the  district  of 
Burdwan,  sued  to  recover  possession  qi  that 
estate  of  which  they  alleged  the  defendant 
to  be  wrongfully  in  possession. 

They  stated  that  defendant's  paternal 
grandmother,  Bindoo  Moyee,  had  held  an 
ijarah  (or  farming  lease)  of  the  estate  from 
1249  to  1268  B.  S.,  and  that,  on  the  termina- 
tion of  that  lease,  the  plaintiffs  going  to 
enter  on  the  estate,  defendant  set  up  a 
false  putnee  and  refused  possession.  The 
proceedings  in  the  Criminal  Court  had 
ended  in  the  defendant  being  retained  in 
possession,,  and  thus  a  regular  suit  was 
necessary. 

Defendant's  statement  shortly  was  that 
plaintiffs,  being  deeply  indebted,  had  made 
a  henamee  conveyance  of  the  estate  to 
Bisheshur  Roy  Chowdhry,  d  relative  and 
dependant  of  their  own ;  that  there  had  been 
a  farming  lease  originally,  but  that  plaintiff's 
necessities  having  increased,  they  had  after- 
wards— that  is,  in  1260  B.  S. — granted  him 
a  putnee  of  the  estate,  receiving  a  further 
sum  of  money  to  be  applied  to  the  payment 
of  their  debts. 

The  Principal  Sudder  Ameen,  whose  ac- 
tion in  this  case,  we  are  bound  to  say,  has 
been  extremely  dilatory,  permitted  the  plaint- 
iffs to  file  their  writleii  statement  consider- 
ably later,  and  by  way  of  reply. 

In  that  statement,  after  noticing  minor 
matters,  they  set  forth  argumenlatively 
several  considerations  upon  which  they  say 
the  averment  of  a  putnee  must  be  false. 

The  suit  after  much  delay  went  to  trial. 
A  great  deal  of  evidence,  oral  and  docu- 
mentary, was  adduced  on  both  sides,  and  the 
Principal  Sudder  Ameen  finally  decreed  for 
plaintiffs. 

We  think  it  as  well  to  say  at  the  outset 
that  we  have  felt  ourselves  at  liberty  to  deal 
with  the  evidence  as  it  was  read  to  us,  with- 
out attributing  that  weight  to  the  opinion  of 
the  Court  below  which  it  is  usual  to  allow. 

This  case  was  originally  instituted  before 
V  Pundit  Sreenath  Bidyabagish,  who  was  then 
Principal  Sudder  Ameen,  on  the  loth  Octo- 
bear  1863. 

Defendant's  written  statement,  16th  January 
1864. 


Plaintiff's  ditto   ditto,  17th  February    1864. 
Issu<e  fixed,  20th  February  1864. 
Petition  by  Srimunt  Roy,  a  pro  formd  de- 
fendant, loih  March  iJ^64. 
Petition  of  Hurish  Chunder  Bhuttacharjee, 
an  Intervenor,  i6th  July  1864. 

The  proceedings,  if  they  can  be  called  pro- 
ceedings and  not  delays,  were  so  far  before 
the  same  Judge. 

The  case  afterwards  came  on  before 
Mr.  J.  Reily,  the  successor  of  Sreenath 
Bidyabagish,  and  before  this  gentleman 
various  petitions  were  filed  and  a  number  of 
witnesses  were  examined  between  January 
and  March  1865. 

In  July  of  that  year,  we  find  the  case 
coming  before  Baboo  Kedarnath  Banerjee, 
the  Additional  Principal  Sudder  Ameen, 
and  he  allowed  at  that  late  stage,  after  most 
of  the  witnesses  had  been  examined,  a  very 
great  quantity  of  documents  to  be  filed  and 
placed  on  the  record,  without,  as  far  as  we 
can  see,  any  explanation  of  their  being 
tendered  at  that  late  period,  and  also  with- 
out any  enquiry  whether  they  were  relevant 
or  otherwise. 

Some  further  papers  were  filed  in  August 
without  even  the  signature  of  the  Principal 
Sudder  Ameen.  On  a  very  fiagrant  instance 
of  this  we  shall  have  to  remark  presently. 
But  on  the  whol6,  we  are  bound  to  say  that 
the  suit  has  not  been  in  any  respect  tried 
or  dealt  with  intelligently  in  conformity 
with  the  directions  of  the  Code  of  Civil 
Procedure,  and  that  we  think  ourselves 
quite  as  competent  to  come  to  a  conclusion 
«pon  the  evidence  as  the  Court  below,  where 
the  deciding  Judge,  like  ourselves,  had  seen 
the  most  part  of  it  only  on  paper,  and  where 
the  hearing  was  protracted  through  a  period 
of  nearly  two  years. 

It  is  chiefly  on  this  ground  that  we  think 
ourselves  entitled  to  deal  with  the  evidence 
more  strictl}i»than  we  otherwise  should,  com- 
ing to  an  opposite  conclusion  to  that  of  the 
Court  below. 

The  Principal  Sudder  Ameen  observes; 
"When  the  defendants  admit  that  the  dis- 
"puted  property  belonged  to  the  plaintiffs, 
"and  when  they,  the  defendants,  plead 
"purchase  and  putnee  settlement,  the  onus. 
"  of  proof  in  this  case  lies  upon  them," 

No  doubt,  as  they  resist  the  plaintiffs' 
right  to  enter  on  their  own  estate,  the  bur- 
then does  so  lie  in  the  first  instance. 

It  appears  to  us  that,  when  the  defendant 
sets  up  and  proves  by  evidence  which  is  in 
itself  credible,  the  creation  by  the  plaintiffs 
of  an  infeiior  tenure  which  entitles  him  to 
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hold  the  estate,  he  has  discharged  himself  of 
that  burthen^  and  it  then  lies  on  the 
plaintiffs  to  displace  or  explain  away  that 
evidence. 

Now,  it  appears  to  us,  after  an  attentive 
hearing  and  consideration  of  that  evidence, 
that  the  defendant's  case  was  in  the  condi- 
tion we  have  described. 

His  allegation  was  that  some  of  the  plaint- 
iffs and  the  ancestor  of  others  b^ing  the 
owners  of  the  estate  at  that  time,  had  per- 
sonally, and  for  theif  own  benefit,  given 
the  putnee  and  executed  the  deed ;  that  in- 
stead of  the  signatures  of  the  real  proprietors, 
the  seal  of  Bindoo  Moyee  (the  widow  of 
Ksheshor,  the  first  henamee  proprietor, 
and  mother  and  guardian  of  Sreemunt,  whose 
name  has  been  subsequently  used)  was  im- 
pressed ;  that  a  portion  of  the  consideration- 
money  was  then  paid  over,  and  the  remain- 
der subsequently  applied  to  the  plaintiffs' 
purposes ;  and  that  the  defendant  had  after- 
wards accounted  as  putneedar  to  the  plaint- 
iffs for  the  rent  of  the  estate. 

These  allegations,  we  think,  have  been  ful- 
ly and  overpoweringly  proved  in  the  Court 
below,  and  our  further  examination  of  some 
of  the  witnesses  lo  whom,  finding  them  in 
Court,  we  thought  fit  to  put  certain  ques- 
tions, has  still  further  satisfied  us  on  this 
point. 

The  most  important  witness  in  the  case  is 
Pearee  Mohun  Bose,  and  .his  evidence  is  full 
and  clear,  and,  to  our  mind,  satisfactory. 
The  only  reason  for  doubting  his  veracity 
which  has  been  suggested  to  us  is  his  rela- 
tionship to  ihS  putneedar — that  of  maternal 
nncle.  That  such  a  relation,  being  a  Hindoo, 
can  have  no  direct  interest  in  the  result  of  the 
suit,  is  obvious.  He  was  agent  to  his  sister 
at  the  time  of  the  alleged  transaction,  and  may 
be  still  in  his  nephew's  employ.  But  we 
cannot  see  in  this  circumstance  any  sufficient 
inducement  to  a  man  of  respectable  family 
and  in  good  circumstances,  to  commit  deli- 
berate and  gross  perjury  in  support  of  a 
forged  instrument.  And  his  testimony  does 
not  seem  to  us  to  have  the  character  of  false- 
hood ;  on  the  contrary,  we  think  it  straight- 
forward and  consistent.  The  Principal 
.Sodder  Ameen,  commenting  upon  his  evi- 
dence, observes  that  he  deposed,  in  contra- 
diaion  to  some  of  the  other  witnesses  upon 
the  **  material  point,"  viz.,  whether  the  consi- 
deration-money. Rupees  6,ooo,  had  been 
P^id  in  the  assembly  where  the  pottah  was 
executed. 

There  is  some  slight  discrepancy  on  that 
pwnt ;  but  in  the  first  place,  that  was  not  the 


materia]  point.  The  plaintiffs  did  not  plead 
non-payment  of  the  consideration-money. 
Srimunt  Roy,  the  late  henamee  proprietor, 
who,  then  a  boy,  was  present  with  his  mother 
Bindoo  Moyee  on  the  occasion,  admits  and 
deposes  that  the  putnee  was  executed; 
and  the  real  question  is  whether  it  was 
executed  by,  and  was  the  act  of,  the  plaintiffs. 
Upon  a  matter  of  detail  such  as  the  paymeal; 
of  this  money,  in  full  or  in  part,  at  one  time 
or  at  %,nother,  there  might  well  be  some  disr 
agreement,  between  the  witnesses,  several  ot 
whom  had  little  interest  in  the  matter;  and,  if 
there  be  disagreement,  we  should  not  hesitate 
to  accept  the  statement  of  Pearee  Mohun, 
who  was  actively  concerned  in  the  matter, 
and  who  would  for  several  reasons  be  the 
most  likely  to  recollect  with  accuracy;  but 
we  should  not  for  that  reason  discredit  the 
testimony  of  the  other  witnesses. 

But  the  decisive  circumstance  adduced  by 
the  Principal  Sudder  Ameen  to  dispose  of 
Pearee  Mohun  Bose's  credibility  is  this: 
Pearee  Mohun  stated  that  Rajah  Damoodur 
Chunder  (an  ancestor  of  some  of  the  plaintiffs^ 
and  in  his  time  the  leading  member  of  the 
family)  affixed  to  the  putnee^deed  the  seal 
bearing  the  name  of  Bindoo  Mojee. 

"Now,"  says  the  Principal  Sudder  Ameen, 
"  it  appears  from  a  copy  of  a  Vakalutnamah 
"  of  the  2  ist  Magh  1259,  executed  by  Bmdoo 
"  Moyee  and  filed  by  the  plaintiffs,  that 
"  Bindoo  Moyee  was  in  the  habit  of  using  a 
"  seal  before  the  date  of  the  putnee-pottah^  i.e,^ 
"  before  1 260.  This  seal,  however,  was 
"  not  put  on  this  pottah ;  the  seal  affixed 
"  was  of  the  year  1260." 

This  copy  of  a  Vakalutnamah  appears 
to  have  been  taken  from  one  filed  in  a  suit 
in  a  Moonsiff's  Court,  and  came  from  the 
Judge's  office  in  Zillah  Nuddea. 

Now,  before  the  Principal  Sudder  Ameen 
proceeded  to  attribute  perjury  to  the  witness 
in  so  trifiing  a  circumstance  as  this,  he  was 
bound  to  inspect  the  original  Vakalutnamahy 
and  to  enquire  into  the  circumstances  under 
which  it  had  been  originally  filed.  But, 
independently  of  this,  we" are  obliged  to  say 
that  this  paper  was  most  unfairly  and  irre- 
gularly admitted  on  the  record,  so  that  the 
defendant  was  completely  taken  by  surprise. 

Long  after  the  time  for  receiving  exhi- 
bits— long  after  the  witnesses  had  been  ex- 
amined— after  even  the  arguments  of  plead- 
ers had  concluded — this  paper  was  put  In^ 
on  the  12th  Aiigust,  and  judgment  was  deli- 
vered on  the  19th  of  that  month ;  and  this,  al- 
though the  endorsement  on  the  copy  plainly 
shows  that  the  plaintiffs  had  had  it  in  their 
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hands  ever  since  the  17th  January  1863, 
some  months  before  they  commenced  the 
present  suit.  It  is  impossible  to  avoid  the 
conclusion  that,  having  the  suit  in  contem- 
plation, and  knowing  they  would  be  met  with 
a  pottah  bearing  Bindoo  Moyee's  seal,  the 
advisers  of  the  plaintiffs  provided  themselves 
with  this  paper,  which  they  kept  in  reserve 
till  the  last  moment,  and  then  filed  it  when 
the  defendants  had  no  opportunity  of 
meeting  it.  That  the  Lower  Court,  By  ex- 
cessive easiness,  should  have  lent  itself  to 
such  a  stratagem,  is  a  matter  of  surprise  and 
of  regret. 

Supposing,  however,  that  the  fact  were 
so — that  a  seal  of  the  kind  now  put  forward 
had  been  in  use,  and  not  been  displaced  by 
a  new  seal  made  in  1260 — for  that  is  what 
we  must  believe — could  the  defendant,  who 
had  been  holding  as  ijaradar  for  years  under 
this  very  benamee, .  have  failed  to  know  it  ? 
and,  knowing  it,  could  Pearee  Mohun  Bose, 
a  man  of  business,  having  to  propound  a 
pottah  of  the  year  1260,  have  been  so  incon- 
ceivably stupid  as  to  produce  one  with  the 
wrong  seal  ?  ^ 

But  we  think  it  quite  clear  that  either 
this  seal  was  never  used  at  all  for  Bindoo 
Moyee,  or  that,  if  made  and  used  at  all,  it 
must  have  been  promptly  cancelled  by  reason 
of  its  bearing  the  name  of  Srinath  instead  of 
Srimuntf  the  benamee  infant  proprietor — a 
mistake  natural  enough  when  the  plaintiffs 
were  making  use  of  the  name  of  a  child,  the 
son  of  another  person,  and  which  would 
naturally  be  corrected  when  it  came  to  be 
discovered. 

An  adroit  but  not  an  unfair  use  was  made 
by  Mr.  Doyne  of  a  certain  inconsistency  be- 
tween the  defendants'  case  as  made  before 
the  Criminal  Court,  and  apparently  in  some 
other  proceedings  in  the  Moonsiff's  Courts, 
and  their  case  now.  He  showed  with  much 
force  and  ingenuity  that,  although  they  now 
broadly  asserted  the  putnee  to  have  been 
made  and  granted  by  the  plaintiffs  in  person, 
they  had  formerly  shown  a  disposition  to  set 
up  the  right  of  Bindoo  Moyee  and  Srimunt 
as  independent  owners. 

But  it  must  be  borne  in  mind  that  the 
difficulty  was  mainly  of  the  plaintiff's  own 
creation.  They  had  kept  up,  for  a  series 
of  years,  and  for  purposes  akin  to  fraud,  a 
sham  ownership  of  this  estate  in  the  names  of 
Bisheshur  Roy  and  of  his  successors.  They 
^^  had  caused  those  names  to  be  used  in  every 
act  of  ownership  connected  with  the  estate. 
They  had  even  gone  so  far,  if  the  plaintiff's 
case  be  true,  as  to  have  the  deed  providing, 


in  connection  with  the  putnee,  for  the  liqui- 
dation of  their  own  debt  by  instalments, 
drawn  up  and  executed  as  if  by  Bindoo 
Moyee ;  and  although  in  their  private  deal- 
ings with  persons  in  their  confidence  they 
acted  without  disguise,  yet  they  never,  in 
formal  transactions  or  in  proceedings  in 
Court,  threw  off  the  mask  of  benamee. 

Under  these  circumstances,  is  it  sur- 
prising if  the  defendants  could  not  at 
first  determine  how  to  shape  their  case }  But 
we  do  not  find  in  the  course  which  they 
have  taken  any  intention  to  mislead ;  and 
in  this  case,  at  all  events,  from  first  to  last, 
their  contention  has  been  uniform. 

The  putnee  pottah  and  the  simultaneous 
kistbundee  were  immediately  registered  with 
the  usual  formalities,  and  the  plaintiffs  were 
represented  on  that  occasion  by  the  plaint^ 
tiff's  Naib,  Dinonath  Banerjee,  and  a  Mock- 
tar  named  Chundro  Bhoosun  Mitter.  The 
former  has  kept  out  of  the  way  and  evaJed 
every  process  to  bring  him  into  Court  for 
the  purpose  of  testifying.  The  latter  was 
examined,  and  we  are  satisfied  that  he  was 
on  various  other  occasions  employed  by  the 
plaintiffs :  he  is  the  nephew  of  an  old  ser- 
vant of  theirs ;  and  we  have  no  doubt  that, 
fn  registering  this  document,  he  really  acted 
under  instructions  received  from  them. 

The  reasoning  of  the  Principal  Sudder 
Ameen  as  to  the  alleged  intimacy  of  defend- 
ant's Mooktar,  Nil  Comul  Chose,  with  a 
person  named  Doorga  Doss  Ghose,  and  the 
suggestion  that  he  might  therefore  have  had 
a  seal  forged,  is  one  of  the  most  extraordi- 
nary that  we  have  ever  met  with  in  a  judi- 
cial decision. 

We  have  examined  this  man  Nil  Comul, 
and  we  think  his  statements  essentially 
true. 

There  are  various  other  facts  which,  to 
our  mind,  irresistibly  confirm  the  truth  of 
the  defendant's  case.  Some  of  them  are  the 
following. 

It  is  distinctly  proved,  by  independent  and 
trustworthy  evidence,  that,  about  the  time 
alleged  as  the  date  of  the  putnee,  the  plaint- 
iffs were  looking  about  for  some  one  to  take 
a  putnee,  and  that  a  negotiation  was  com- 
menced with  Kumalooddeen  Chowdhry,  who 
actually  advanced  money  on  the  strength  of  * 
it,  and  that  such  negotiation  was  broken  off 
on  account  of  its  being  thought  advisable  10 
make  the  arrangement  with  the  defendant. 

Then  it  seems  that  an  assignment  of  the 
putnee  rent  was  made  in  favor  of  Bamun 
Doss  Mookerjee,  a  well-known  money-lender, 
who  had  sued  the  plaintiffs  upon  it.     Ever}* 
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effort  has  been  made  to  induce  this  person 
to  appear  as  a  witness,  but  he  has  disobeyed 
*  the  summons  and  has  paid  a  heavy  fine 
rather  than  appear ;  and  the  Principal  Sud- 
der  Ameen,  though  applied  to  to  call  for  the 
record  of  the  suit  in  which  the  deed  of 
assignment  had  been  filed,  refused  to  do  so  on 
the  ground  that  the  suit  was  siill  pending — 
which  was  no  reason  at  all.  The  defendant 
.  has  thus  been  placed  in  difficulties  as  to  the 
production  of  evidence  which  would  have 
materially  strengthened  his  case. 

Again,  in  proceeding  before  the  Collector 
of  Burdwan  for  mutation  of  names  as  to  this 
estate,  one  of  the  plaintiffs  presented  a  peti- 
tion in  which  he  alleged  that  Rajah  Damoo- 
dnf  Chunder  (then  deceased)  had  made  this 
putnee  in  fraud  of  his  co-sharers.  This 
petition  was  afterwards  withdrawn  or  not 
pressed.  We  presume  it  was  felt  to  have 
been  a  false  move. 

Then  we  see  no  reason  whatever  for 
doubting  that  the  re-conveyances  from  Sri- 
munt  Roy  to  the  Ranees,  wives  of  the 
plaintiffs,  and  that  to  Hurish  Chunder 
Bhattacharjee,  were  executed  as  stated,  and 
they  expressly  refer  to  the  putnee. 

The  evidence  of  Srimunt  himself  is  in 
favor  of  the  defendants  on  this  as  well  as 
on  other  points  in  the  case. 

Attempts  have  been  made  to  weaken  the 
aedit  of  Srimnnt,  it  seems  to  us  without 
success. 

He  '»  a  relative  of  the  plaintiffs'  family, 
and  bis  father,  as  they  say,  was  a  trusted 
servant.  He  is  himself  a  young  man  of 
respectability,  ifot  dependant,  as  alleged,  01^ 
the  defendant,  and  having  apparently  no  con- 
nection with  him  beyond  the  fact  of  his 
having  held  an  ijarah  under  him  for  three 
years,  which   was   given  up   as  it  did   not 

pay- 

These  later  kobalas  appear  to  be  merely 
another  phase  of  the  benamee  arrangements, 
and  not  to  affect  the  real  beneficial  owner- 
ship. 

The    Principal   Sudder    Ameen    remarks 

that  the  ijarah-deed  bore  the  signature  of 

the  Rajah  in  person,  and  thence  infers  that 

the  putnee,  if  genuine,  would  also  have  been 

signed  by  the  Rajah.      But  on  this  Baboo 

Kishen  Kishore  Ghose,  we  think  not  unfairly, 

observes  that  the  kobalas,  though  ostensibly 

I    hearing  date  before  the  creation  of  the  farm, 

^ere  secret  documents  which  never  saw  the 

light  for  years  afterwards,  and  they  are  just 

^  likely  to  have  been  autedaied  as  not ;  and, 

besides,  we  observe   that,   in    the    friendly 

smt  brought  by  Bisheshur  to  obtain  posses- 


sion under  those  kobalas,  the  defendant 
intervened  and  succeeded  in  having  his  farm 
maintained,  which  would  be  inconsistent 
with  a  genuine  conveyance  to  Bisheshur 
before  the  date  of  the  farm. 

We  have  set  forth  some  of  the  reasons, 
though  by  no  means  all  of  them,  which  have 
led  us  to  a  different  conclusion  from  that 
which  the  Lower  Court  has  arrived  at. 

There  are  other  arguments  which  the 
Principal  Sudder  Ameen  has  used  which  we 
do  not  think  it  necessary  to  an.swer,  as  we 
think  them  of  no  great  force ;  and  we  have 
already  observed  that  we  consider  ourselves 
at  liberty  to  form  an  independent  opinion 
upon  the  evidence. 

We  have  given  the  case  a  very  careful 
consideration,  and  we  think  ourselves  bound 
to  reverse  the  judgment  of  the  Court  below, 
and  to  decree  for  the  appellants,  defendants, 
who  will  recover  from  the  respondents  all 
costs  in  both  Courts. 


The  19th  June  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Damages  for  false  charge— Proof  of  malice  and 

probable  cause. 

Case  No.  2681  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota  Nag- 
porey  dated  the  ijtk  June  186^,  affirming 
a  decision  passed  by  the  Deputy  Commis- 
sioner of  Lohardagay  dated  the  8th  Sep- 
tember 1864. 

Heera  Chand  Banerjee  (Plaintiff),  Appellant, 

versus 

Banee  Madhub  Chaiterjee  (Defendant), 

Respondent, 

Baboo  Greeja  Sunkur  Mojoomdar  for 

Appellant. 

Baboo  Sham  Lai  Milter  for  Respondent. 

Suit  for  damages  for  a  false  charg^e.  Hrld  that  an 
accusation  which  has  been  held  by  a  Criminal  Court  to 
be  unfounded  is  sufficient  ^rfm/f/»n>  evidence  that  the 
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accusation  was  maliciously  broug^ht,  and  that  it  is  for  the 
accuser  (defendant)  to  reout  that  evidence  by  showinj^ 
that  he  had  reasonable  and  probable  cause  for  making 
the  accusation. 

This  was  a  suit  to  recover  damages  for 
defamation  of  the  plaintiff's  cliaracter  by 
bringing  against  bim  a  false  charge  of  cri- 
minal breach  of  trust.  Both  Lower  Courts 
have  held  that  the  plaintiff  (special  appel- 
lant) had  not  shown  that  the  prosecution 
was  malicious,  but  that  it  wa^  in^^ituted 
hastily  and  without  due  caution.  They,  there- 
fore, gave  plaintiff  a  decree  for  Rs.'50,  the 
estimated  amount  of  his  expenses  incurred 
in  proceeding  to  Ramlea  to  defend  himself, 
with  proportionate  costs. 

We  think  that  the  Judicial  Commissioner 
has  mistaken  the  meaning  of  the  law  in  the 
case.  When  a  party  has  been  acquitted  of 
a  criminal  charge  preferred  against  him,  the 
presumption  is  that  the  charge  was  mali- 
cious, and  it  is  for  the  accuser  to  rebut  that 
charge,  and  not  for  the  accused  to  bring 
strict  proof  of  malice.  An  accusation  which 
has  been  held  bv  a  Criminal  Court  to  be  un- 
founded is  sufficient  primd  facie  evidence 
that  that  accusation  was  maliciously  brought ; 
and  it  is  for  the  accuser,  when  in  his  turn  a 
defendant,  to  rebut  that  evidence  by  showing 
that  he  had  reasonable  and  probable  cause 
for  making  his  accusation. 

The  Judicial  Commissioner  has  proceeded 
on  entirely  the  opposite  supposition,  ajid  be- 
cause the  special  appellant  was  only  able  to 
prove  hastiness,  and  not  malice,  has  given 
him  only  his  travelling  expenses,  and  nothing 
as  damages.  We  remand  the  case  to  him 
with  reference  to  the  remarks  above  noted, 
and  to  call  upon  the  defendant  to  show  that 
he  had  reasonable  cause  for  making  his 
charge. 

If  he  cannot  show  that  he  had  such  cause, 
the  mere  absence  of  malice  will  not  exoner- 
ate him.  The  injury  which  is  the  basis  of 
the  present  suit  exists  only  when  malice  is 
combined  with  want  of  probable  cause. 
"Malice  alone  is  not  sufficient,  because  a 
person  actuated  by  the  plainest  malice  may 
nevertheless  have  a  justifiable  reason  for  the 
prosecution."     (Collet's  Torts,  Sec.  72  ) 

The  case  will  go  back  to  the  Court  of  first 
instance,  which  will  find  (i)  whether  the  de- 
fendant is  able  to  show  that  he  had  a  rea- 
sonable and  probable  cause  for  making  the 
charge,  and  (2),  if  he  failed  in  that,  will  de- 
cide in  the  second  place  the  measure  of 
damages  demandable  from  him. 

Costs  will  follow  the  result. 


The  19th  June  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Sale  by  Guardian  of  Minor — Adequacy  of  coa- 
sideration— Mala  fides. 

Case  No.  37  of  i,866. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot^  dated  the  26th 
August  iS6<;, 

Baboo  Kumola  Pershad  Narain  Singh  (Plaint- 
iff), Appellant, 

versus 

Nokh  Lai   Sahoo  and  others  (Defendants), 

Respondents, 

Messrs.  A.  T,  T.  Peterson  and  P,  T,  Allan 
and    Baboo  Onookool  Chunder  Mookerju  \ 
for  Appellant. 

Air.   R.     V.    Doyne  and    Baboos  -MohesK. 
Chunder    Chowdhry^      Unnoda     Pershad 
Banerjee,   and    Dwarkanath    Miiier    for 
Respondents. 

Suit  laid  at  Rupees  3,50,774-4. 

Sale  by  g^uardian  of  a  minor  upheld,  there  beings  proof 
of  pressing^  valid  necessity,  and  no  proof  either  otundoe 
advantage  taken  of  the  guardian  by  the  purchaser,  or  of 
the  existence  of  iiduciarv  relation  between  the  ^ardiao 
and  the  creditors,  or  of  the  inadequacy  of  the  price  at 
the  time  when  the  property  was  sold. 

Inadequacy  of  consideration  is  not  conclusive  proof  of 
mala  fides. 

This  is  a  suit  to  set  aside  a  deed  of  sale  of 
ten  mouzahs  executed  by  the  guardian  of 
the  plaintiff  during  his  minority,  in  order  to 
^ay  off  a  debt  contracted  by  the  father  of  the 
minor.  I'he  plaintiff's  case,  at  first,  was 
that  the  debt  was  due  on  a  bond  which  was 
fraudulent ;  but  this  view  of  the  case  was 
abandoned  in  the  Lower  Court,  and  the  plaint- 
iff there  rested  his  case  on  the  allegations 
that  the  decree-money  was  inconsiderable, 
and  that  other  arrangements,  such  as  a  zur- 
i-peshgee  lease  or  a  sale  of  the  portion  of  the 
property,  could  easily  have  been  resorted  to; 
that  ignorant  women  were  deceived  when  in- 
capable  of  exercising  a  proper  judgment  ; 
and  that,  had  proper  discretion  been  exercised, 
and  notice  been  given,  other  persons  would 
willingly  have  come  forward,  either  to  buj 
a  portion  of  the  estate,  or  to  lend  money  on 
a  mortgage. 

Nokh  Lai  Sahoo  and  others,  who  are  the 
decree-holders  and  purchasers,  filed  a  written 
statement  alleging  that  part  -of  the  lands 
purchased  had-  lately  been  taken  out  of  their 
lands  by  a  suit  gained  by  the  Maharaja  of 
Hutwa;  that,  under  the  decree  or  decrees 
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which  had  not  been  fraudulently  obtained, 
^  the  whole  estate  of  the  plaintiff's  father  had 
*  been  allotted  for  sale,  and  that  the  convey- 
ance of  a  portion  under  such  circumstances 
was  positively  beneficial  to  the  minor,  and 
was  a  judicioos  act ;  that  the  guardians 
were  not  ignorant  and  shallow  persons,  but 
able  to  read  and  write;  that  no  one  else 
came  forward  to  purchase,  and  that  a  fair 
price  was  given. 

The  Judge,  in  a  very  full  decision,  has 
mled  that  the  suit  cannot  proceed  in  regard 
to  the  Dearas  of  Sohajepore  lately  decreed  to 
the  Maharaja  of  Hutwa;  that  on  the 
main  question  there  is  no  proof  of  fraud 
sufficient  to  vitiate  the  sale ;  that  no  fiduciary 
relation  existed  between  the  purchasers,  de- 
fendants, and  the  guardians ;  that  the  price, 
at  the  time,  was  not  grossly  inadequate,  and 
that  the  sale  must  stand  good. 

In  appeal,  the  case  has  been  most  fully 
irgned  by  Mr.  Peterson  and  Mr.  Allan  for 
&e  plaintiff,  appellant,  and  by  Mr.  Doyne 
and  Baboo  Uhnoda  Pershad  for  the  respond- 
ents. 

Reference  has  been  made  to  the  decisions 

noted   in 

*  Suddcr  Dewanny  Adawittt,  i8j9,  page  615.  ^^  mar- 
Ditto  Ditto  ditto  page  917.  .  ^ 
Ditto  Ditto  ditto  page  1643.  glU*  as 
Moore's  Rcpoits,  Volume  VL.  page  393.  K «» a  ri  n  cr 
SuUwrUnd^  Weekly  Rrp.  Vol.  I.,  page  324.  Oearing 
Ditto  Ditto  Vol.  II.,  page  315.  on  the 
Ditto          Ditto           Vol.  IV.,  page  71.  , 

Ditto       Ditto    Vol.  v.,  pp.  aji  &  245.     general 

question 
ol  purchasers  from  guardians  during  the 
minority  of  the  heirs. 

A  considerable  deal  of  oral  evidence  has 
been  taken  in  tHis  case,  all  of  which  has  beer# 
vvad  to  us.  The  mother  and  guardian  and 
two  other  ladies  have  been  examined  by 
commission,  and  there  are  several  important 
documents  regarding  the  conduct  of  the 
gfoardians  and  of  the  purchasers,  defendants, 
previous  to  this  litigation,  which  have  had ' 
OMs  careful  attention. 

There  is  a  circumstance  which  takes  one 

portion  of  this  case  out'  of  the  class  in  which 

it  becomes  incumbent  on  the  purchaser  to 

bring  himself  within  the  rule  laid  down  in 

tbe  well-known  case  of  Hanooman  Pershad 

Faodey  (Moore's  Reports,  Volume  VI.),  and 

that  is,  that  the  existence  of  a  necessity  in 

this  case  is  no  longer  matter  for  any  doubt. 

The  father  of  the  minor  had  incurred  debts 

which,  we    are   told,    were  originally    only 

iB,ooo  rupees,  but  this  sum  by  interest  had 

welled  to  53,905    rupees,   and   it   is   quite 

certain  that  these  debts  were   disputed   in 

t*o  suits  in  the  Courts  of  the  Sudder  Aroeen 

»<J  Principal  Svdder  Ameen,  the  decision 


being  confirmed  on  appeal,  in  the  Courts  of 
the  Judge  and  of  the  late  Sudder  Court,  in 
April  and  November  1846  respectively. 
It  is  not  competent  for  us  to  go  into  the 
merits  of  these  decrees  which  adjudged  the 
liability  of  the  father  of  the  minor,  and 
consequently  of  his  property;  and  we  may 
add,  looking  to  the  pertinacity  with  which 
the  claims  were  disputed,  that  there  can  be 
no  dot^bt  that  the  plaintiff  has  done  rightly 
in  withdrawing  the  allegation  of  fraud  in 
the  said  suit,  as  one  quite  untenable  by  a 
man  in  his  position. 

The  real  question,  then,  at  issue  in  this 
contest  is,  whether  the  Mahajuns,  creditors, 
are  shewn  to  have  taken  any  undue  advan- 
tage of  the  position  and  want  of  knowledge 
of  the  females,  and  whether,  owing  to  any 
deception  or  concealment,  the  mouzahs  were 
sold  for  a  price  grossly  inadequate,  or  mani- 
festly far  below  their  market- value. 

The  deed  of  sale  was  executed  on  the 
25th  of  Falgoon  1254,  or  some  time  in 
February  1847.  It  recites  the  debt  due  on 
the  two  decrees,  the  inability  of  the  guard- 
ians' to  raise  money  for  their  liquidation, 
and  the  sale  of  the  mouzahs  for  the  sum  of 
46,105  rupees. 

Regarding  the  sale,  the  ladies,  as  we  have 
observed,  have  been  examined  by  commis- 
sion, and  18  other  witnesses  have  been 
examined  on  the  part  of  the  plaintiff,  their 
evidence  tending  to  show  inadequacy  of 
price,  as  well  as  readiness  on  the  part  of 
others,  at  the  time  of  the  sale,  to  have  pur- 
chased portions  of  the  property  at  a  higher 
price  than  what  it  fetched. 

Twelve  witnesses  have  been  examined  for 
the  defence,  and  their  evidence,  amongst 
other  things,  touches  on  the  assets  of  the 
property  and  on  its  market-value. 

The  evidence  of  the  ladies — Musst. 
Karnophool,  Bohoop  Koer,  and  Ramessur 
Koer — is  generally  to  the  effect  that  they 
trusted  their  own  Mookbtars,  who  brought 
them  blank  stamp-papers  to  which  they 
affixed  their  names  from  pure  ignorance; 
that  they  were  incapacitated,  by  reason  of 
grief  and  other  causes,  from  going  into 
particulars,  and  that  they  were  otherwise 
incapable  of  exercising  a  right  judgment; 
that  they  were  told  that  there  was  no  other 
means  of  raising  money,  and  that  they 
trusted  the  Mookhtars  because  they  were 
old  servants,  and  persons  not  likely  to  deceive 
them. 

We  are  inclined  to  view  these  depositions 
much  in  the  same  light  as  that  in  which  the 
Judge  has  viewed  them.    These  ladies  can 
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read  and  write ;  they  came  all  the  way  from 
their  own  residence  to  the  sudder  station  of 
Tirhoot,  to  make  arrangements  for  the  pre- 
servation of  the  property ;  and  we  do  not  see 
that  there  was  anything  to  have  prevented 
them  from  consulting  their  friends  and  rela- 
tions previous  to  coming  to  a  final  decision. 
They  never  turned  off  their  servants,  the  said 
Mookhtars,  although  they  admit  that  they 
were  afterwards  informed  of  the  deceptions 
practised  on  them;  and  it  is  in  evidence 
that  these  Mookhtars  are  dead,  and  so  they 
cannot  be  put  into  the  witness-box  to  explain 
the  transaction. 

Moreover,  the  allegation  of  blank  stamp - 
papers,  to  which  they  carelessly  affixed 
their  names,  was  never  mentioned  in  a  peti- 
tion to  the  Judge  afterwards  presented  on 
the  4ih  of  September  1849,  nor  in  one  pre- 
sented to  the  Collector  against  the  regis- 
tration  of  the  defendants'  names  on  the  loth 
of  July  1855,  although  in  this  petition  the 
validity  of  the  sale  is  impeached,  and  a 
variety  of  topics  are  alleged,  into  which  the 
Collector,  whose  only  duty  was  to  register 
the  name  of  the  party  actually  in  possession, 
could  not  by  any  possibility  enter. 

We  are,  therefoie,  justified  in  not  attach- 
ing any  weight  to  the  description  now  given 
by  these  ladies,  in  the  evidence,  of  the  way 
in  which  their  consent  was  obtained  from 
them.  There  was  the  existence  of  a  heavy 
debt  on  the  estate.  Twenty-five  Mouzahs 
had  been  allotted  for  sale.  The  guardian 
and  other  ladies,  by  their  own  showing,  had 
come  to  the  head  station  of  the  district  to 
make  arrangements  for  saving  the  property. 
Publicity  had  been  fully  secured,  and  there 
was  no  reason  why  the  Mookhtars,  who  were 
old  servants  of  the  family,  should  have  de- 
ceived the  guardians,  or,  as  is  hinted,  should 
have  colluded  with  the  judgment-creditors 
in  order  to  prejudice  the  heirs  and  to  damage 
the  property. 

We  must  remember,  too,  that  there  was 
no  fiduciary  relation  existing  between  the 
guardians  and  the  creditors.  The  latter 
had  all  along  been  kept,  as  is  urged,  at 
arm's  length.  Their  liens  had  been  unjustly 
repudiated.  Their  two  suits  were  only 
gained  after  protracted  litigation.  Resist- 
ance was  afterwards  made  to  their  obtaining 
registration  of  their  names,  and  the  whole 
of  the  proceedings  show  that  the  defendants 
were  simply  in  the  position  of  lenders  and 
judgment-creditors  seeking  to  avail  them- 
selves of  their  lawful  rights  and  claims. 
There  is  nothing  in  any  petitions  presented 
on  the  part  of  the.  ladies  previous  to  the 


sale  in  February  1847  to  lead  to  the  infer- 
ence that  they  were  in  ignorance  of  the  real 
position  of  the  affairs  of  the  estate. 

But,  still,  it  is  in  our  opinion  very  neces- 
sary that  the  purchasers  should  show  that 
the  price  paid  for  the  mouzahs  was  not 
grossly  or  absurdly  inadequate,  and  was  not 
such  a  price  as  would  support  the  contention 
of  the  appellant,  that  the  purchasers,  in 
their  anxiety  to  make  a  good  bargain  for 
themselves,  had  concealed  facts  or  had  pre- 
vented other  intending  purchasers  from 
coming  forward,  or  had  used  their  own 
means  of  knowledge  and  their  opportunities 
to  the  manifest  prejudice  of  the  estate  and 
of  the  minor's  interest. 

A  great  deal  of  evidence  has  been  gone 
into  on  this  head.  Several  of  the  witnesses 
for  the  plaintiff  say  that  they  came  to 
Mozufferpore,  the  head  station  of  the  district, 
intending  to  offer  sums  of  26,000  rupees  for 
one  village ;  that  land  in  the  neighbourhood 
of  the  estates  is  worth  50,  or  60,  or  even 
70  rupees  a  beegah ;  that  one  mouzah  alone 
— Sohajepore — with  its  Dearas  or  alluvial 
lands,  contains  an  area  of  10,000  beegahs; 
that  the  whole  property  sold  would  be  worth 
not  half  a  lakh,  but  two  lakhs  of  rupees; 
and  that,  on  their  enquiry  as  to  the  possi- 
bility of  purchase,  they  were  put  off  with 
sundry  excuses  by  the  agents  of  the  guard- 
ians ;  and  so  nothing  was  done. 

We  observe,  however,  that  some  of  the 
witnesses  who  make  these  statements  are 
not,  by  their  own  showing,  possessed  of 
very  large  means,  and  that  they  were  very 
f  oung  at  the  time  when  th^se  transactions 
took  place,  and  we  think  this  evidence  is 
justly  liable  to  the  comments  made  on  it  by 
the  Judge  in  page  13  of  the  printed  judg- 
ment. The  Judge  had  the  advantage  of 
seeing  these  witnesses,  and  his  notes  of  the 
evidence  are  very  full,  clear,  and  satis- 
factory. 

The  plaintiff  has,  however,  produced  a 
jummabundee  of  the  mouzahs,  by  which 
he  wishes  to  corroborate  the  evidence 
of  the  witnesses.  This  document  purports 
to  show  the  amounts  of  the  assets  realizable 
on  some  18  mouzahs  for  the  year  1255,  or 
the  year  after  the  sale.  The  gross  amount 
is  13,681  rupees,  and  at  10  or  15  years' 
purchase,  this  would  show  a  market-price 
considerably  beyond  that  given  by  the  Ma- 
hajuns  for  10  mouzahs.  But  there  is 
nothing  to  show  that  this  estimate  was  ever 
realized,  and  it  is  well  known  to  us  that 
these  estimates  of  their  assets  by  zemindars 
of  the  rents  of  their  properties  are  often 
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conjeaoral,  vague,  and  wholly  incapable  of 
realization. 

On  the  other  hand,  the  defendants  have 
given  oral  evidence  to  show  that  the  value 
of  the  propeny  and  the  market-value  of  land 
per  beegah  were  and  are  much  less,  and  that, 
besides  their  own  liens,  it  was  burdened 
wiih  a  number  of  zur-i-peshgee  leases, 
which  mui^t  have  been  widely  known,  and 
which  must  have  acted  as  a  powerful  deter- 
rent to  speculators  and  purchasers.  •This 
oral  evidence  seems  to  us  more  credible  than 
that  adduced  by  the  plaintiff. 

The  defendants,  besides  their  purchase, 
took  a  fresh  mortgage  on  two  mouzahs  for 
the  remainder  of  their  debt,  which  was  about 
7,000  rupees,  and  which  was  not  extinguish- 
ed by  the  sale:  this  was  on  the  26th  of 
February  1847,  or  one  day  after  the  sale. 
This  document,  which  is  not  impugned,  and 
on  which  the  defendants  have  sued  subse- 
quently, shows  that  other  encumbrances, 
tg^regating  11,100  rupees,  had  been  created 
on  several  of  the  10  mouzahs,  and  that  they 
were  outstanding.  The  purchasers  actually 
lent  money  to  clear  off  these  encumbrances, 
and  took  other  property  being  the  villages 
of  Ushti  and  Gogooli  for  their  loan.  The 
Mahajons,  moreover,  were  willing,  for 
prompt  payment,  to  remit  about  5,000  rupees 
of  the  debt. 

Bat,  it  is  said  for  the  appellant,  the  de- 
fendants in  the  suits  which  they  themselves 
brought  against  the  Rajah  of  Hutwa,  have 
valued  part  of  this  very  property  or  Sohaje- 
poie,  at  no  less  a  sum  than  98,973  rupees. 
The  value  of  tbis  is  however,  we  see,  stated 
iukminun^  or  conjecturally.  The  suit  itself 
is  valued,  according  to  the  ordinary  rule  in 
such  cases,  at  three  times  the  Government 
revenue,  or  at  4,006.  We  must  remember 
that  the  property  may  have  increased  con- 
siderably in  value,  as  all  landed  property  in 
rich  and  populous  districts  has  increased 
during  the  last  ten  years,  and  that,  after  all, 
not  much  reliance  is  to  be  placed  on  the 
conjectural  estimate  of  a  litigant  suing  for 
property  to  which  he  conceives  himself  en- 
titled. In  Twyne's  case  (Smith's  Leading 
Cases,  Volume  I.,  page  1)  it  is  laid  down,  we 
observe,  that  "inadequacy  of  consideration 
**  can  in  no  case  be  said,  as  a  proposition  of 
**law,  conclusively  to  establish  mala  fides" 

In  the  case  before  us  there  is  no  question  of 

family  affection  or  •*  natural  love,"  as  in  the 

case  just  cited. 
On  the  whole,  we  have  come  to  the  con- 

cla«on  that  it  is  not  shown  that  the  ladies 

*€re  in  any  way  under  the  undue  influence 
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of    the   Mahajuns,    or   that   any   deception 
was  practised  on  them,  or  that  there  was 
anything   to   prevent  their  consulting  their 
natural  protectors  and  relatives,  or  that  they 
could  have  relieved  the  estate  from  its  un- 
doubted pressure  by  any  other  means.    We 
are  of  opinion  that  the  well-known   ruling 
in  the  case  of  Hanooifaan  Pershad  Pandey, 
already  alluded  to,  is  quite  in  favor  of  the 
respondents,  and  that  they  have  fairly  brought 
themselves  in  a  position  to  claim  the  benefit 
of  the  same.    There  was  a  necessity,  and 
it  was  pressing.    To  sell  a  portion  of  a  large 
estate  in  order  to  save  the  whole  of  it  from 
a  public  auction,  at  which  high  or  even  fair 
prices  are  not  always  realized,  and  are  very 
much  dependent  on  chance,  was  actually  a 
benefit  to  the  minor.     It  is  quite  possible 
that  the  estates,  or  the  part  of  them  sold, 
may  be  worth  much  more  now  than   they 
were  in  1847.     Indeed,  we  may  feel  some 
confidence  in  asseriing  that  the  said  proper- 
ties would   realize  a   much  higher  sum  if 
brought  into  the  market  at  this  present  time. 
But  looking  to  the  indebtedness  of  tDe  father, 
and  to  the  host  of  petty  encumbrances  with 
which  this  very  property  was  burdened  at 
the   time   when   the   defendants    purchased 
it,   we  do  not  feel  warranted  in  afiirming 
that,  even  then,  it  was  sold  for  a  price  dis- 
proportionately inadequate,  or  for  a  price 
which,  coupled  with  all  the  other  facts  and 
circumstances,  would  justify  us  in  annulling 
the  sale,  and,  as  urged  by  Mr.  Peterson,  in 
replacing  the  appellant  in  possession  of  his 
property,    on    the    sole   condition   that   he 
should   repay  the  Mahajuns  their  original 
debt,  the  interest  being  set  off  against  the 
proceeds  which  they  had  enjoyed.    We  do 
not  think  the  observations  recorded  at  pages 
615  and  917  of  the  Sudder  Dewanny  Adawlut 
Decisions   applicable    to   the   present  suit. 
Those  recorded  at  page  1,647  of  the  same 
Volume  are  much  more  to  the  purpose ;  and 
again  referring  to  the  case  of  Hanooman  Per- 
shad Pandey  therein  alluded  to,  we  may  quote 
their  Lordships'  words,  and  so  dispose  of  this 
case:  ''The  actual  pressure  on  the  estate, 
''  the  danger  to  be  averted,  or  the  benefit  to 
"be  conferred  on  it,  in  the  particular  in- 
"  stance,  is  the  thing  to  be  regarded.     But, 
"of  course,   if  that  danger    arises  or   has 
"arisen  from  any  misconduct  to  which  the 
"lender  has  been  a  party,  he  cannot  take 
"advantage  of  his  own  wrong  to  sup(>ort  a   * 
"charge  in  his  own  favor  against  the  heirs, 
"grounded  on  a  necessity  which  his  wrong 
"has    helped   to   cause.''     Applying    these 
grave  and  weighty  observations  to  the  case 
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before  us,  we  think  that  the  Mahajuns,  hav- 
ing established  indisputably  the  existence  of 
a  pressure  on  the  estate,  not  founded  on  any 
necessities  of  their  own  causing,  but  on  the 
extravagance  of  the  father,  have  not  been 
shewn  to  have  practised  any  deception  on 
the  guardians,  or  to  have  prevented  intending 
purchasers  from  coming  forward,  or  to  have 
used  their  advantages  with  any  unfairness 
or  with  anything  more  than  that  reg%rd  for 
their  own  interests  by  which  persona  in 
such  a  case  might  fairly  be  actuated,  or  to 
have  bought  the  property  for  a  sum,  under  all 
the  circumstances,  greatly  inadequate  to  the 
real  value  of  the  estates  at  the  time. 

In  this  view,  we  affirm  the  decision  of 
the  Judge,  and  we  dismiss  this  appeal  with 
all  costs. 


The  19th  June  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 
pherson,  Judges. 

Reirersioner — Execution  of  decree. 

Case  No.  38  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Gya, 
dated  the  2yth  October  186 ^^  affirming 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  ^th  April 
1865. 
Koraj  Koonwar  (Plaintiff),  Appellant, 

versus 

Komul  Koonwar  and  others  (Defendants), 

Respondents, 

Mr.  R.  E,  Twidale  for  Appellant. 

Mr,  C.  Gregory  for  Respondents. 

The  rights  of  a  reversioner  entitled  to  succeed  on  the 
death  of  a  childless  Mindoo  widow,  if  he  shall  happen 
to  survive  her,  cannot  be  sold  in  execution  of  a  decree 
of  Court. 

In  this  case,  the  only  question  which  it 
is  necessary  for  us  to  decide  is  whether  the 
rights  of  a  so-called  reversioner — of  one  who 
will  succeed  as  next  heir  if  he  be  alive  at  the 
time  of  the  death  of  a  childless  Hindoo 
widow — can  be  sold  in  execution  of  a  de- 
cree of  Court.  If  such  rights  cannot  be  so 
sold,  the  appellant's  suit  could  not  lie. 

The  right  of  the  reversioner  in  this  case 
is  not  an  absolute  or  existing  right ;  it  is 
one  which  may  never  arise,  being  purely 
contingent  on  his  surviving  the  widow. 
Such  a  right,  we  think,  cannot  be  the  sub- 
ject of  sale  in  execution  of  a  decree.  It 
appears  to  us  that  A^  VIII.  of  1859  con- 


templates the  sale  only  of  adual  subsisting 
rights,  not  of  merely  contingent  or  possible 
rights  which  may  never  arise.  In  this 
view  of  the  case,  the  appellant  when  he 
purchased  took  nothing  by  his  purchase. 
His  suit  has,  therefore,  been  properly  dis- 
missed ;  and  we  dismiss  this  appeal  also  with 
costs. 


•  The  20th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Sale  by  Guardian— Payment  of  Sradh  expenses 
by  Minor  or  posthnmous  Son — Onus  Proband! 
(appropriation  of  money  to  maintenance  of 
nnnor). 

Case  No.  465  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Tipperaky 
dated  the  14th  December  186^,  affirming  a 
decision  passed  by  the  Moonsiff  of  Btgum-- 
gunge,  dated  the  21st  April  186$. 

Sukeenah  Banoo  (one  of  the  Defendants), 

Appellant, 

versus 

Huro  Chum  Buruj  (Plaintiff),  Respondent, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Luleet  Chunder  Sein  for  Respondent. 

The  payment  of  a  debt  incurred  in  conducting  the 
srcidh  of  a  father  is  incumbent  upon  a  son  whether  he 
is  of  ag^e  or  a  minor  or  a  posthumous  son. 

The  purchaser  is  not  bound  to  grove  that  the  sum 
Arrowed  was  appropriated  for  the  maintenance  of  the 
minor. 

This  was  a  suit  to  set  aside  an  alienation 
made  by  the  mother  and  brother  of  the 
plaintiff  during  his  minority. 

The  necessity  recited  in  the  bill  of  sale 
is  payment  of  debts  incurred  in  performing 
the  sradh  of  the  father,  and  the  maintenance 
of  the  minor,  the  plaintiff. 

The  Courts  below  have  held  that  the 
money  went  to  pay  off  the  expense?  of  the 
sradh,  and  not  that  of  the  minor's  mainten- 
ance, because  the  sradh  of  the  father  could 
not  have  been  performed  by  the  plaintiff,  in- 
asmuch as  he  was  not  born  at  the  time  the 
father  died.  He  was  not  liable  to  pay  any 
portion  of  the  debt  incurred  for  that  pur- 
pose. 

With  reference  to  the  debt  incurred  for 

'maintenance,    the    Courts  below   held   that 

the  onus  of  proving  that  the  sum  borrowed 

was    appropTiated    for    the    purpose   of   the 
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mainteoance  of  the  minor,  was  on  the  pur- 
chaser, special  appellant  before  us,  and  that 
he  had  failed  to  prove  such  appropriation. 

We  are  clearly  of  opinion  that  both  the 
Lower  Courts  are  wrong.  The  payment  o: 
a  debt  incurred  in  conducting  the  sradh  of 
a  father  is  incumbent  upon  a  son  whether 
he  was  of  age  or  a  minor,  or  a  posthumous 
son  of  the  deceased.  (.See  page  297,  Volume 
II.,  Macnaghten's  Hindoo  Law.) 

The  Courts  below  are  also  wrong  in 
throwing  the  onus  upon  the  purchaser  of 
proving  the  appropriation  of  the  monies 
borrowed.  This  is  contrary  to  the  ruling 
of  the  Privy  Council  in  the  well-known  case 
of  Hanooman  Pershad  Pandey. 

Finding,  therefore,  that  the  sale  was 
made  for  purposes  such  as  are  recognized 
as  legal  necessities  under  the  Hindoo  Law, 
we  reverse  the  decisions  of  the  Lower  Courts, 
and  decree  this  appeal  with  costs  in  all  the 
Courts  with  interest  payable  by  the  re- 
spondent. 


The  20th  June  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Onus  probandi — ^Joint  Hindoo  Family — 
ScfMumte  acquisition  —  Evidence.         • 

Case  No.  459  of  1866. 

Special  Appeal  from  a  decision  pcused  by 
the  Officiating  Judge  of  Jessore,  dated  the 
28ih  November  tS6^,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District^  dated  the  joth  June  iS6j. 

Sreenath  Nag  Mozoomdar  (Plaintiff), 
Appellant, 

versus 

.Mon  Mohinee  Dossia  (Defendant), 
Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 


Baboo  Dwarkanath  Mitter  for  Respondent. 

Suit  against  a  brother's  widow  for  contribution  in 
respect  of  a  decree  for  rents  from  1259  to  1264  under  a 
lease  acquired  in  1255  by  the  father  of  the  parties  in 
the  name  of  the  plaintiff  before  the  family  separated  in 
1258.  Held  that  the  onus  of  proving  that  the  lease 
was  not  joint  was  on  the  party  who  set  up  the  plea  that 
it  was  tne  self-acquired  property  of  one  member  of  a 
joint  family. 

An  admission  by  the  widow's  husband  that  the  lease 
was  the  joint  property  of  himself  and  the  plaintiff, 
though  not  an  estoppel,  was  held  to  be  good  evidence 
to  be  rebutted  by  the  widow. 

This  was  a  suit  for  contribution  brought 
by  one  brother  against  the  widow  of  his 
deceased  brother,  on  the  allegation  that, 
when  the  family  were  joint  in  food  and  es- 
tate, a  lease  was  taken  by  the  father  of  the 
parties,  or  by  Gopeenath,  in  the  name  of  one 
of  the  sons,  or  of  the  plaintiff,  Sreenath. 
The  zemindar  sued  Sreenath  alone,  as  his 
name  alone  appeared  in  his  Serishtah — and, 
in  doing  this,  he  acted  strictly  according  to 
law — for  the  rents  due  for  a  period  ranging 
from  1259  and  1264,  and  obtained  a  decree 
against  Sreenath  alone. 

Sreenath  paid  the  sum  due,  and  now  sues 
his  brother's  widow,  as  stated  above,  for  con- 
tribution. 

There  has  been  considerable  contention 
before  us  as  to  who  is  to  bear  the  burthen 
of  proof  in  this  case.  It  is  true  that  it  has 
been  found  that  the  family  separated  in  es- 
tate in  1258,  but  the.  lease  in  question  was 
acquired  in  1255,  when  the  family  was  ad- 
mittedly joint.  It  is  to  the  date  of  the 
acquisition  we  must  look,  and  not  to  the  date 
of  separation,  which  is  admittedly  subsequent 
to  the  acquisition.  The  onus^  therefore,  of 
proving  that  the  lease  was  not  joint  is  clearly 
upon  the  party  who  sets  up  the  plea  that 
it  was  the  self-acquired  property  of  one 
member  of  a  joint  family.  The  case  must 
be  remanded  in  order  that  the  Judge  may 
throw  the  onus  on  the  right  party. 

We  would  also  call  his  attention  to  the 
admission  of  Jugut  Chunder,  the  husband 
of  the  special  respondent,  to  the  efiFect  that 
the  lease  was  the  joint  property  of  himself 
and  the  plaintiff.  This  admission  is  to  be 
found  in  the  replication  filed  by  the  two 
brothers  in  the  bond-suit  brought  against 
the  lessor,  the  zemindar,  Issur  Chunder. 
This  admission,  though  it  may  not  amount 
to  an  estoppel,  is  unquestionably  a  very 
weighty  piece  of  evidence  which  must  be 
successfully  rebutted  by  the  special  respond- 
ent before  she  can  hope  to  succeed. 

The  Judge  will  re-try  the  case  with  refer- 
ence to  these  remarks.  The  costs  to  follow 
the  result. 
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before  us,  we  think  that  the  Mahajuns,  hav- 
ing established  indisputably  the  existence  of 
a  pressure  on  the  estate,  not  founded  on  any 
necessities  of  their  own  causing,  but  on  the 
extravagance  of  the  father,  have  not  been 
shewn  to  have  practised  any  deception  on 
the  guardians,  or  to  have  prevented  intending 
purchasers  from  coming  forward,  or  to  have 
used  their  advantages  with  any  unfairness 
or  with  anything  more  than  that  reg%rd  for 
their  own  interests  by  which  persona  in 
such  a  case  might  fairly  be  actuated,  or  to 
have  bought  the  property  for  a  sum,  under  all 
the  circumstances,  greatly  inadequate  to  the 
real  value  of  the  estates  at  the  time. 

In  this  view,  we  affirm  the  decision  of 
the  Judge,  and  we  dismiss  this  appeal  with 
all  costs. 


The  19th  June  1866. 

Present  : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 
pherson.  Judges, 

Reversioner — Ezecution  of  decree. 

Case  No.  38  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Gya, 
dated  the  2yth  October  i86^y  affirming 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  ^th  April 
1865. 
Koraj  Koonwar  (Plaintiff),  Appellant^ 

versus 

Komul  Koonwar  and  others  (Defendants), 

Respondents, 

Mr.  R.  E,  Twidale  for  Appellant. 

Mr,  C,  Gregory  for  Respondents. 

The  rights  of  a  reversioner  entitled  to  succeed  on  the 
death  of  a  childless  Hindoo  widow,  if  he  shall  happen 
to  survive  her,  cannot  be  sold  in  execution  of  a  decree 
of  Court. 

In  this  case,  the  only  question  which  it 
is  necessary  for  us  to  decide  is  whether  the 
rights  of  a  so-called  reversioner — of  one  who 
will  succeed  as  next  heir  if  he  be  alive  at  the 
time  of  the  death  of  a  childless  Hindoo 
widow — can  be  sold  in  execution  of  a  de- 
cree of  Court.  If  such  rights  cannot  be  so 
sold,  the  appellant's  suit  could  not  lie. 

The  right  of  the  reversioner  in  this  case 
is  not  an  absolute  or  existing  right ;  it  is 
^  one  which  may  never  arise,  being  purely 
contingent  on  his  surviving  the  widow. 
Such  a  right,  we  think,  cannot  be  the  sub- 
ject of  sale  in  execution  of  a  decree.  It 
appears  to  us  that  Aa  VIII.  of  1859  con- 


templates the  sale  only  of  adual  subsisting 
rights,  not  of  merely  contingent  or  possible 
rights  which  may  never  arise.  In  this 
view  of  the  case,  the  appellant  when  he 
purchased  took  nothing  by  his  purchase. 
His  suit  has,  therefore,  been  properly  dis- 
missed ;  and  we  dismiss  this  appeal  also  with 
costs. 


•  The  20th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Sale  by  Guardian^Payment  of  Sradh  expenses 
by  Minor  or  posthamons  Son — Onus  Proband! 
(appropriation  of  money  to  maintenance  of 
Minor). 

Case  No.  465  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Tipper dh^ 
dated  the  14th  December  186$,  affirming  a 
decision  passed  by  the  Moonsiff  of  Begum-- 
gunge,  dated  the  21st  April  rS6^, 

Sukeenah  Banoo  (one  of  the  Defendants), 

Appellant, 

versus 

Huro  Churn  Buruj  (Plaintiff),  Respondent, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Luleet  Chunder  Sein  for  Respondent. 

The  payment  of  a  debt  incurred  in  conducting:  the 
sradh  of  a  father  is  incumbent  upon  a  son  whether  he 
is  of  age  or  a  minor  or  a  posthumous  son. 

The  purchaser  is  not  bound  to  j^rove  that  the  sum 
Arrowed  was  appropriated  for  the  maintenance  of  the 
minor. 

This  was  a  suit  to  set  aside  an  alienation 
made  by  the  mother  and  brother  of  the 
plaintiff  during  his  minority. 

The  necessity  recited  in  the  bill  of  sale 
is  payment  of  debts  incurred  in  performing 
the  sradh  of  the  father,  and  the  maintenance 
of  the  minor,  the  plaintiff. 

The  Courts  below  have  held  that  the 
money  went  to  pay  off  the  expense?  of  the 
sradh,  and  not  that  of  the  minor's  mainten- 
ance, because  the  sradh  of  the  father  could 
not  have  been  performed  by  the  plaintiff,  in- 
asmuch as  he  was  not  born  at  the  time  the 
father  died.  He  was  not  liable  to  pay  any 
portion  of  the  debt  incurred  for  that  pur- 
pose. 

With  reference  to  the  debt  incurred  for 

'maintenance,    the    Courts  below   held  that 

the  onus  of  proving  that  the  sum  borrowed 

was   appropriated    for    the   purpose   of  the 
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maintenance  of  the  minor,  was  on  the  pur- 
chaser, special  appellant  before  us,  and  ihat 
he  had  failed  to  prove  such  appropriation. 

We  are  clearly  of  opinion  that  both  the 
Lower  Courts  are  wrong.  The  payment  o: 
a  debt  incurred  in  conducting  the  sradh  of 
a  father  is  incumbent  upon  a  son  whether 
he  was  of  age  or  a  minor,  or  a  posthumous 
son  of  the  deceased.  {^See  page  297,  Volume 
II.,  Macnaghten's  Hindoo  Law.) 

The  Courts  below  are  also  wrong  in 
throwing  the  onus  upon  the  purchaser  of 
proving  the  appropriation  of  the  monies 
borrowed.  This  is  contrary  to  the  ruling 
of  the  Priw  Council  in  the  well-known  case 
of  Hanooman  Pershad  Pandey. 

Finding,  therefore,  that  the  sale  was 
made  for  purposes  such  as  are  recognized 
as  legal  necessities  under  the  Hindoo  Law, 
we  reverse  the  decisions  of  the  Lower  Courts, 
and  decree  this  appeal  with  costs  in  all  the 
Courts  with  interest  payable  by  the  re- 
spondent. 


The  20th  June  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Onus  probmndi— Joint  Hindoo  Family — 
Separate  acquisition  —  Evidence.  * 

Case  No.  459  of  1866. 

Special  Appeal  from   a  decision  passed  by 
the  Officiating  Judge  of  Jessore,  dated  the 
28 ih  November  iS6j,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
thai  District,  dated  the  ;^oth  June  186$, 

Sreenath  Nag  Mozoomdar  (Plaintiff), 
Appellant, 

versus 

^Mon  Mohinee  Dossia  (Defendant), 
Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 


Baboo  Dwarkanath  Mitter  for  Respondent. 

Suit  against  a  brother's  widow  for  contribution  in 
respect  of  a  decree  for  rents  from  1259  to  1264  under  a 
lease  acquired  in  1255  by  the  father  of  the  parties  in 
the  name  of  the  plaintiff  before  the  family  separated  in 
1258.  Held  that  the  onus  of  proving  that  the  lease 
was  not  joint  was  on  the  party  who  set  up  the  plea  that 
it  was  the  self-acquired  property  of  one  member  of  a 
joint  family. 

An  admission  by  the  widow's  husband  that  the  lease 
was  the  joint  property  of  himself  and  the  plaintiff, 
though  not  an  estoppel,  was  held  to  be  good  evidence 
to  be  rebutted  by  the  widow. 

This  was  a  suit  for  contribution  brought 
by  one  brother  against  the  widow  of  his 
deceased  brother,  on  the  allegation  that, 
when  the  family  were  joint  in  food  and  es- 
tate, a  lease  was  taken  by  the  father  of  the 
parties,  or  by  Gopeenath,  in  the  name  of  one 
of  the  sons,  or  of  the  plaintiff,  Sreenath. 
The  zemindar  sued  Sreenath  alone,  as  his 
name  alone  appeared  in  his  Serishtah — and, 
in  doing  this,  he  acted  strictly  according  to 
law — for  the  rents  due  for  a  period  ranging 
from  1259  and  1264,  and  obtained  a  decree 
against  Sreenath  alone. 

Sreenath  paid  the  sum  due,  and  now  sues 
his  brother's  widow,  as  stated  above,  for  con- 
tribution. 

There  has  been  considerable  contention 
before  us  as  to  who  is  to  bear  the  burthen 
of  proof  in  this  case.  It  is  true  that  it  has 
been  found  that  the  family  separated  in  es- 
tate in  125S,  but  the  lease  in  question  was 
acquired  in  1255,  when  the  family  was  ad- 
mittedly joint.  It  is  to  the  date  of  the 
acquisition  we  must  look,  and  not  to  the  date 
of  separation,  which  is  admittedly  subsequent 
to  the  acquisition.  The  onus,  therefore,  of 
proving  that  the  lease  was  not  joint  is  clearly 
upon  the  party  who  sets  up  the  plea  that 
it  was  the  self-acquired  property  of  one 
member  of  a  joint  family.  The  case  ihust 
be  remanded  in  order  that  the  Judge  may 
throw  the  onus  on  the  right  party. 

We  would  also  call  his  attention  to  the 
admission  of  Jugut  Chunder,  the  husband 
of  the  special  respondent,  to  the  effect  that 
the  lease  was  the  joint  property  of  himself 
and  the  plaintifiF.  This  admission  is  to  be 
found  in  the  replication  filed  by  the  two 
brothers  in  the  bond-suit  brought  against 
the  lessor,  the  zemindar,  Issur  Chunder. 
This  admission,  though  it  may  not  amount 
to  an  estoppel,  is  unquestionably  a  very 
weighty  piece  of  evidence  which  must  be 
successfully  rebutted  by  the  special  respond- 
ent before  she  can  hope  to  succeed. 

The  Judge  will  re-try  the  case  with  refer- 
ence to  these  remarks.  The  costs  to  follow 
the  result. 
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The  2 1  St  June  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Sale  by  Hindoo  Widow— Rieht  of  purchaser  to 
possession  (without  proof  of  necessity). 

Case  No.  152  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhoot,  dated  the  13th  May  186$, 
reversing  a  decision  passed  by  the  Principal 
Sudder  Aman  of  that  District,  dated  the 
list  September  i86jf. 

Bogooa  Jha  (one  of  the  Defendants), 
Appellant, 

versus 

Lai  Dass  (Plaintiff),  Respondent. 

Messrs.  R.  E.  Twidale  and  A.  A.  Sevestre 

for  Appellan^. 

Mr.  C.  Gregory  and  Baboo  Chunder  Madhub 
Ghose  for  Respondent. 

The  purchaser  from  a  Hindoo  widow  who  is  still  liv- 
ing is  entitled  to  possession  of  the  property  sold,  whe- 
ther there  was  necessity  for  the  sale  or  not. 

Plaintiff,  the  purchaser  from  a  Hindoo 
widow,  who  is  still  living,  sued  the  defend- 
ant, the  nephew  of  the  husband  of  the 
widow,  for  possession  of  the  property  sold 
to  him. 

Defendant  pleads  that  a  Hindoo  widow 
has  no  power  to  sell,  and,  moreover,  that  he 
is  entitled  to  retain  possession  under  a  deed 
of  gift  executed  b^  the  widow  on  a  date  prior 
to  that  on  which  the  alleged  deed  of  sale  is 
said  to  have  been  executed. 

The  first  Court  found  the  deed  of  gift  pro- 
pounded by  defendant  a  genuine  instrument, 
and  plaintiff's  deed  of  sale  fraudulent.  It 
therefore  dismissed  the  plaintiff's  claim. 
The  Judge,  on  appeal,  found  the  deed  of  gift 
of  defendant  spurious,  and  plaintiff's  deed  of 
sale  genuine.  As,  then,  the  widow  was 
living,  and  defendants  were  not  entitled  to 
immediate  possession,  he  gave  plaintiff  a  de- 
cree with  costs. 

Defendant  now  appeals  specially,  urging 
that,  as  plaintiff  has  not  proved  necessity  for 
the  sale,  he  was  not  entitled  to  possession 
at  alL 


We  think  this  reason  will  not  stand. 
Plaintiff,  whilst  the  widow  is  living,  is 
entitled  to  possession  whether  there  be 
necessity  or  not — ^the  defendant's  attempt  to 
support  his  own  right  to  possession  by  a 
forged  deed  having  failed,  and  plaintiff 
is  clearly  entitled  to  what  he  has  got ;  it 
remains  for  defendant,  reversioner,  to  protect 
his  interest  in  any  way  he  thinks  fit. 


The  2 1st  June  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son.  Judges. 

Appeal  (by  defendant  who  did  not  appear). 

Case  No.  3155  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerbhoom,  dated  the  i^th  June 
i86^f  modifying  a  decision  passed  by  the 
Principal  Sudder  A  meen  of  that  District^ 
dated  the  26th  March  186 j. 

Jugunnath  Chatterjee  and  others  (some  of 
the  Defendants),  Appellants, 

versus 

Messrs.  Gordon,  Stuart,  and  Co.  (Plaintiffs), 
and  others  (Defendants),  Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboos  Unnoda  Pershad  Banerjee  and  Khtt* 
turnath  Bose  for  Respondents. 

A  defendant,  who  did  not  appear,  although  his  inter- 
^ts  are  identical  with  those  of  the  plaintiffs  who  have 
not  appealed,  cannot  appeal  against  the  judgment 
passed  in  favor  of  his  co-defendants. 

The  special  appellant  in  this  case  is  one 
of  the  defendants  below.  The  plaintiffs, 
who  hold  their  title  as  putneedars  of  Gopee- 
nathpore  from  him,  brought  an  action  to 
recover  possession  of  land  from  the  proprie- 
tors of  an  adjoining  talook  called  Boorhum- 
pore,  and  made  their  landlord  a  pro  for md 
defendant.  The  suit  has  ultimately  been 
dismissed,  as  plaintiffs  who  sued  for  a  decla- 
ration of  title  were  unable  to  prove  posses- 
sion. The  special  appellant  did  not  appear 
in  the  Court  below,  but  now  seeks  in  special 
appeal  to  set  aside  the  judgment  adverse  to 
his  putneedars,  alleging  that  the  Judge  should, 
on  the  remand,  have  allowed  plaintiffs  further 
opportunity  of  producing  fresh  evidence. 
We  do  not  think  that  the  petitioner  is  in  a 
position  to  bring  a  special  appeal.  He  was  a 
defendant  in  the  case,  but  did  not  appear ; 
and,  though  his  interests  are  identical  with 
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those  of  the  plaintiffs  who  have  preferred  no 
appeal,  yet  he  cannot,  we  think,  be  allow- 
ed 10  occupy  their  position  and  appeal  against 
a  judgment  favorable  to  his  co-defendants. 
We  dismiss  the  appeal  with  costs. 


The  2 1  St  June  i866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Mac- 
pherson,  Judges, 

Estoppel— Decree.for  rent— Suit  for  declaration 

of  lakheraj. 

Case  No.  3333  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  JRungpore^ 
dated  the  ijth  August  186^,  affirming  a 
decision  passed  by  the  Moonsiff  of  Bhote- 
mary,  dated  the  2^th  April  tS6^.  | 

Dukheena  Mohun  Roy  Chowdhry  (one  of  the 
Defendants),  Appellanf^ 

versus 

Kasheenath  Chatterjee  and  others  (Plaintiffs), 

Respondents, 

Bohoos  Kishen  Dyal  Roy  and  Kalee  Pro- 
sunno  Dutt  for  Appellant. 

Bahoos  Greeja  Sunker  Mozumdar  and  Issur 
Ckunder  Chuckerbutty  for  Respondents. 

A  mere  decree  for  rent  of  certain  lands  in  a  suit  in 
which  no  question  as  to  the  lands  being  lakheraj  was  put 
in  issue  or  decided  cannot  operate  as  an  esNippel  to  a 
s«l  to  obtain  a  declaration  that  the  same  lands  are 
lakheraj. 

It  is  true  that  the  appellant,  in  a  previous 
suit,  got  a  decree  from  the  Revenue  Courts 
for  the  rents  of  the  land  which  the  respond- 
ent seeks  in  this  suit  to  have  declared  to  be 
bis  lakheraj  land.  But  we  do  not  think 
that  the  former  suit  is  any  bar  to  this  one, 
or  that  the  respondent  is  estopped  by  it  from 
tuing  to  obtain  a  declaration  that  the  land 
is  lakheraj ;  for  in  the  former  suit  it  is  clear 
that  the  question — the  question  of  whether 
the  land  was  lakheraj  or  not — was  never 
properly  put  in  issue,  and  was  never  dis- 
linaly  decided. 

Of  course,  the  rent-decree  which  the  appel- 
lant obtained  will  siand  good  so  far  as  relates 
w>  ihe  rents  to  which  it  referred.  But  the 
Present  appeal  most  be  dismissed  with  costs. 


The  25th  June  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Hindoo  widow— Maintenance. 

Case  No.  80  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Nuddea, 
dcUed  the  ijfth  December  186^. 

Ahollya  Bhai  Debia  (Defendant), 
Appellant^ 

versus 

Luckhee  Monee  Debia  (Plaintiff), 
Respondent, 

Mr,  Barrow  and  Baboo  Romanath  Bose 
for  Appellant. 

Baboo  Dwarkanath  Sein  for  Respondent. 

Suif  laid  at  Rs.  35,311. 

A  Hindoo  widow  who,  for  no  improper  purpose,  leaves 
I  her  husband's  family,  does  not  thereoy  forfeit  her  right 
to  maintenance. 

Seton-Karr,  J, — This  is  an  appeal  against 
a  judgment  of  the  Principal  Sudder  Ameen 
decreeing  to  the  plaintiff,  who  has  volun- 
tarily left  the  family  of  her  late  husband, 
the  sum  of  100  rupees  as  monthly  main- 
tenance. 

The  plaintiff  is  a  Hindoo  widow,  in  a 
family  governed  by  the  Law  of  the  Mitak- 
shara,  and  she  has  sued  the  widow  of 
Gunga  Gobind  Dhobe,  who  was  the  nephew 
of  her  husband,  for  the  sum  of  Rs.  299-4 
a  month,  together  with  arrears,  amount- 
ing to  the  large  sum  of  Rs.  35,311. 

The  Lower  Court  has  refused  the  arrears, 
and  has  decreed  a  sum  of  Rs.  100  a  month 
from  date  of  suit. 

The  plaintiff's  case  is  that,  after  the  death 
of  her  own  husband  in  1251,  she  had  been 
in  joint  possession  of  the  properties  with 
Gunga  Gobind,  receiving  maintenance  from 
him  up  to  his  death  in  1261  ;  that  she 
separated  from  the  family  in  1262,  and  sued 
ineffectually  for  her  share  of  the  properties, 
the  Court  then  ruling  that  the  family  was 
governed  by  the  Mitakshara  Law;  and  that, 
under  that  decision,  she  .has  a  full  right  to 
demand  and  receive  a  monthly  allowance 
for  her  support. 

It  is  quite  clear  that  limitation  cannot 
apply  to  this  suit  as  far  as  it  is  brought  to 
fix  the  maintenance  for  the  future. 

Reference  has  been  made  in  appeal  by 
the  appellant  to  the  cases  reported  in  S.  D. 
Adawlut  Decisions,  1850,  page  422,  and 
1852,  page  796,  which  support  the  position 
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that  a  plaintiff  after  a  voluntary  separation, 
not  based  on  any  plea  of  ill-usage,  has  no 
right  to  a  separate  maintenance. 

No  charge  is  made  by  the  defendants  of 
any  unchastity  or  criminal  conduct  on  the 
plaintiff's  part.  It  is  merely  urged  ihat'she 
ought  to  reside  with  the  family  or  relatives 
of  her  late  husband  ;  and,  in  appeal,  the 
defendants  profess  to  be  willing  to  give  her 
food  and  clothing,  which  is  all  that  the 
Hindoo  Law  (Mitakshara,  Chapter  II.,  Sec- 
tion 1.,  Verse  12)  allows. 

In  this  case,  the  principle  laid  down  by 
Peel,  C.J.,  and  published  at  page  335  of 
Volume  I.  of  Shama  Churn's  Vyavashta 
Darpana,  is  one  well  worthy  of  deep  atten- 
tion. The  views  there  fully  enunciated  are 
in  conformity  to  a  ruling  of  the  Privy  Coun- 
cil, and  to  the  liberal  spirit  in  which  the 
Courts  of  this  country  ought  to  administer 
the  Hindoo  Law  as  applicable  to  widows. 
Residence  with  the  relations  of  the  deceased 
husband  is,  after  all,  a  moral  and  not  a  legal 
duty,  and  no  forfeiture  ought  to  be  imposed 
on  a  widow  who,  for  no  immoral  purposes, 
shows  a  preference  for  a  residence  elsewhere 
than  with  her  husband's  family,  who  are 
bound  to  give  her  support. 
.  It  is  urged  by  the  appellants  that  their 
witnesses  show  that  a  custom  exists  in  the 
family  whereby  widows  only  receive,  for 
their  support,  portions  of  what  is  daily 
offered  to  the  family  idols ;  and  we  have 
heard  the  evidence  on  this  point,  but  it  by 
no  means  supports  the  allegation  that  any 
such  custom  is  binding  on  all  widows  of  the 
family,  and  that  it  ought  to  prevent  our 
applying  the  principles  of  the  Mitakshara 
Law,  fairly  interpreted,  to  the  case. 

The  only  question,  then,  that  remains,  is 
the  amount  of  the  allowance,  and  on  this  point 
we  think  the  Principal  Sudder  Ameen  has 
fixed  the  rate  too  high.  Looking  to  the 
amount  of  the  property  and  the  circumstances 
of  the  family,  as  well  as  to  the  requirements 
of  the  widow  and  to  the  precedents  quoted, 
the  sum  to  be  paid  by  the  defendants  from 
date  of  suit  should  be  fixed  at  Rs.  25  a 
month.  The  decree  of  the  Lower  Court 
should  be  *  modified  accordingly,  and  costs 
will  be  given  in  proportion  in  both  Courts. 

Macpherson^  J.^-\  concur  in  the  proposed 
order.  The  case  is  not  barred  by  limitation, 
because  it  is  evident  that,  from  the  time  of 
her  husband's  death  up  to  within  twelve 
years  of  the  institution  of  the  present  suit, 
the  plaintiff  ^ was  maintained  out  of  her  hus- 
band's estate.  I  think  that,  as  decided  by  the 
.Supreme  Court  in  the  case  of  Jadoomonee 


Dossia  vs.  Khetter  Mohun  Seal  (July 
21st,  1854),  the  plaintiff's  leaving  the  house 
of  her  husband's  relatives  does  not  entail  any  * 
forfeiture  of  her  right  to  maintenance.  And 
the  appellant  entirely  fails  to  prove  that,  bjr 
any  custom  of  the  family,  a  widow  who,  for 
no  unchaste  or  improper  purpose,  leaves  her 
husband's  family,  loses  her  right  to  be 
maintained.  , 

Considering  the  income  proved  to  be  about 
Rs.  7,000  a  year,  it  appears  to  me  that 
Rs.  25  per  month  is  a  reasonable  and 
sufficient  sum  to  allow  to  the  plaintiff.  She 
is  entitled  to  a  decree  for  maintenance  at 
that  rate  from  the  date  of  institolion  of 
this  suit.  She  is  not  entitled  to  any  arrears, 
because  there  was  no  demand  by  her  for 
maintenance  till  she  brought  this  suit. 


The  25th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Estoppel  (False  admission  of  aiicestor)--Siiit  for 
declaration  of  title  in  rig;ht  of  inheritance — 
Section  22,  Act  XII.  of  x£(z. 

Case  No.  i  of  1866. 

Application  for  review  of  judgment  passed 
on  the  2^th  December  186^,  in  Special 
Appeal  No.  161^  of  rS6^. 

Shaikh  Mahomed  Wayez  and  another 
(Defendants),  Petitioners, 

•  versus 

'   Musst.  Sugeeroonissa  (Plaintiff),  Opposite 

Party. 

Mr.  R.  E.  Tividale  for  Petitioners. 

Mr,  Gregory  for  Opposite  Party. 

A  false  admission  made  by  a  Senshtadar  to  avoid 
losing  his  appointment  does  not  estop  his  heirs  ffx>ai 
afterwards  setting  up  the  truth. 

.Section  22,  Act  XII.  of  1841,  does  not  apply  to  a  suit 
for  a  declaration  of  the  plaintiff's  title  in  right  of  in- 
heritance as  against  other  members  of  the  family. 

There  can  be  no  doubt  that  the  Mouzah 
of   Muksoodpore  was  included   in   the  de- 
position  and   statement  of  Gholam   Kadir,   1 
Our  former  decision  is,  therefore,  wrong  to 
that  extent. 

Two  points  require  our  consideration. 

First. — Is  the  deposition  of  Gholam  Kadir 
binding  upon  his  heir,  the  plaintiff,  so  as  to 
preclude  him  from  setting  up  the  truth  in 
this  suit  ? 
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Second, — Is    the    suit    inadmissible    with 
reference  to  the  provisions  of   Section  22, 
•  Act  XII.  of  1841  ? 

On  the  first  point,  we  are  of  opinion  that 
the  plaintiff  is  not  estopped  from  setting 
up  the  truth.  Gholam  Kadir  was  formerly 
a  Serishtadar ;  his  holding  landed  property 
in  the  zillah  where  he  held  the  appointment 
of  Serishtadar  was  forbidden,  and  he  was 
thus  in  a  measure  forced  to  choose  between 
losing  his  appointment  and  telling  a  false- 
hood. To  visit  any  admission  made  by  him 
'  under  soch  circumstances  upon  his  heirs 
would  not  be  just. 

On  the  second  point,  we  are  of  opinion 
that  this  is  not  a  suit  to  oust  the  certified 
purchaser,  but  a  suit  for  a  declaration  of  the 
plaintiffs  title  in  right  of  inheritance  as 
against  the  other  members  of  the  family. 
The  provisions  of  Section  22,  Act  XII. 
of  1 84 1,  do  not  apply  to  such  a  claim. 

We  adhere  to  our  former  decision  remand- 
ing the  suit,  and  reject  this  application  with 
costs  and  interest.    Copy  to  be  sent  to  the  1 
ZlUah  Judge. 


The  25th  June  1866. 

Present  : 

The  Hon^le  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges,  • 

Plaint— Amefldment— Date  of  suit 

Case  No.  482  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Sylhet^  dated 
the  4fih  December  i86^y  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District y  dated 
the  i8th  September  j86^, 

Husrutoollah  (one  of  the  Defendants), 
Appellant^ 

versus 

Hoolvee  Aboo  Mahomed  Abdool  Kader 
and  others  (Plaintiffs),  Respondents, 


Baboo  Greesh  Chunder  Ghose  for 
Appellant. 

Baboos  Beneenath  Bose  and   Obhoy   Churn 
Bose  for  Respondents. 

The  date  of  a  suit  must  be  taken  to  be  that  of  the 
filing  of  the  plaint  originally,  and  not  that  on  which 
it  was  returned  amended. 

The  only  point  pressed  on  us  is  that  the 
suit  in  this  instance  was  barred  by  limita- 
tion, as  it  could  not  be  said  to  have  com- 
menced until  the  4th  of  January  1865,  or 
admittedly  more  than  three  years  after  the 
order  of  the  Survey  Department  to  remove 
which  the  plaintiff  sued. 

But  we  cannot  take  this  view  of  the  case. 
The  plaint  was  actually  filed  on  the  23rd 
of  September  1864,  or  seven  days  before  the 
expiry  of  the  three  years'  limitation.  The 
Court  exercismg  a  discretion  which  it  might 
exercise  under  Section  29  of  Act  Vlll.  of 
1859,  on  the  8th  of  December  returned  the 
plaint  for  verification  by  the  plaintiff,  as  it 
had  not  been  properly  verified ;  and  the 
plaint  was  returned,  amended,  on  the  4th 
January  1865. 

Following  the  precedents  recorded  or 
alluded  to  at  page  207  of  the  Weekly  Re- 
porter, Volume  v.,  we  think  that  the  date 
of  the  suit  must  be  taken  to  be  that  of  the 
filing  of  the  plaint  originally,  and,  on  this 
view,  the  plaintiff  was  in  time. 

We  dismiss  the  appeal  of  the  defendant, 
special  appellant,  with  costs. 


The  25th  June  1866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Limitation— Institution  of  suit— Holidays. 

Case  No.  483  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Kam- 
roopf  dated  the  i^th  December  r86jf 
affirming  a  decision  passed  by  the  Moon^ 
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siff  of    that     District^    dated    the    26th 
June  186^, 

Holee  Ram  Doss  (one  of  the  Defendants), 

Appellant^ 

versus 

Mihee  Ranoi  Gogpoee  (Plaintiff),  Respondent. 

Baboo  Luleet  Chunder  Sein  and  Chunder 
Madhuh  Ghose  for  Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

Under  A<5t  XIV.  of  1859,  a  suit  is  barred  by  limi- 
tation where  the  time  for  its  institution  expires  on 
a  holiday. 

We  are  of  opinion  that  the  suit  of  the 
special  respondent,  plaintiff  below,  is  clearly 
barred  under  the  Statute  of  Limitations, 
Clause  5,  Section  1,  Act  XIV.  of  1859. 

The  property  in  dispute  was  attached  as 
the  property  of  one  Bodoram.  The  present 
plaintiff  intervened  in  the  summary  stage  of 
the  case  under  Section  246  of  the  Code  of 
Procedure.  His  claim  was,  however,  over- 
ruled. A  suit  to  set  aside  the  order  reject- 
ing his  claim  which  was  passed  on  the  3rd 
of  October  1863  ought  to  have  been  brought 
within  one  year  from  that  date. 

The  present  suit  was  brought  on  the  3rd 
of  November  1864.  The  Principal  Sudder 
Ameen  was  of  opinion  that,  as  the  last  day 
was  a  holiday,  the  suit  was  in  lime,  inas- 
much as  it  was  filed  on  the  day  the  Court 
re-opened  for  business;  but  this  opinion  is 
opposed  to  a  decision  of  a  Full  Bench  of  this 
Court,  dated  14th  June  1865,  published  in 
Volume  III.,  Sutherland's  Weekly  Reporter, 
Small  Cause  Court  References,  pages  5 
and  6. 

The  appeal  is  decreed  with  costs  and 
interest,  and  the  decision  of  the  Principal 
Sudder  Ameen  reversed.  Costs  of  all  the 
Courts  to  be  borne  by  the  special  respondent 
with  interest. 


The  25th  June  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

AlluTial  Land. 

Case  No.  484  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Serajgunge^ 
in  Rajshahye^  dated  the  joth  November 
186$^  reversing  a  decision  passed  by  ike 
Moonsiff  of  that  District^  dated  the  a6fh 
January  i86j, 

Narainee  Burmonee  (one  of  the  Defendants), 

Appellant, 

versus 

Tarinee  Churn  Singh  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Kalee  Mohun  Dass  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondents. 

There  is  no  right  of  property  in  a  mere  site.  Proof  of 
mere  identity  of  site  is  not  sufficient  to  defeat  the  rif  ht 
of  an  owner  to  whose  land  an  accretion  or  formanon 
may  be  an  increment. 

The  Principal  Sudder  Ameen's  decision 
and  the  principles  on  which  he  has  proceed- 
ed  are  not  very  clear  or  intelligible.  But 
what  is  clear  is,  that  he  has  misinterpreted 
and  misapplied  the  ruling  of  the  Full  Bench 
quoted  by  him  of  the  26ih  of  May  1865, 
Weekly  Reporter,  page  51,  Volume  ill.  He 
seems  to  think  that,  because»the  lands  were 
•not  gradually  formed  but  were  thrown  up  at 
once,  both  parties  ought  to  be  put  in  posses- 
sion of  the  same.  But  the  principle  of  the 
decision  which  he  quotes  is  that  there  is  do 
right  of  property  in  a  mere  site,  or  that  mere 
identity  of  site,  if  proved,  is  not  sufficient 
to  defeat  the  right  of  any  owner  to  whose 
lands  the  accretion  or  formation  may  be  an 
increment. 

In  the  case  before  us,  the  real  point  at 
issue  was  whether  the  accretions  were  to 
Boorampore  and  Ramchandpore,  the  plaintiff's 
lands,  or  to  Dogachee  and  Kulma,  the  lands 
of  the  defendants.  The  first  Court  appears 
to  have  drawn  the  issues  properly. 

We  set  aside  the  decision  of  the  Principal 
Sudder  Ameen,  and  remand  the  case  to  the 
Judge,  who  will  try  the  appeal  himself  on 
the  merits  of  the  case  between  the  parties 
with  regard  to  the  law  and  precedents  of 
accretion  applicable  to  such  cases,  and  to 
the  rival  claims  of  the  litigants. 
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The  15th  May  1866. 

Present  : 

The  Hon'ble  Sir  Barnes^  Peacock,  AV.,  CA/ij/" 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Joint  Julkur— Trespass. 

Case  No.  2595  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Mahomed  Nazim  Khan,  Principal 
Sudder  Ameen  of  Mymensing,  dated  the 
loth  June  i86^,  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated  the 
jrst  December  186 jf.. 

Gobind  Ch under  Shaha  (Defendant),  Appel- 
lant, 

versus 

Khaja  Abdool  Gunnie  and  others  (PlaintifEs), 

Respondents. 

Baboos  Bungshee    Dhur   Sein   and    Qreeja 
Sunker  Alozoomdar  for  Appellant. 

Mr,  C.  Gregory  and  Baboo  Nulleet  Chun- 
der  Sein  for  Respondents.  - 

A  c(M)roprietor  cannot  be  sued  for  trespass  for  fishingf 
to  a  iaikur  in  which  he  and  the  other  proprietors  were 
entitled  to  fish,  merely  because  the  julkur,  by  a  change* 
ia'the  course  of  the  river,  ran  over  the  land  which 
was  allotted  to  the  plaintiff  under  a  butwara. 

Ill  such  a  suit  the  plaintiff  cannot  obtain  a  share  of 
the  fi^  on  the  ground  that  he  had  a  share  in  the  julkur. 

It  appears  to  us  that  the  decree  of  the 
Principai  Sadder  Ameen  ought  to  be  reversed, 
and  a  decree  entered  for  the  defendant. 
The  defendant  and  the  plaintiff  and  others 
were  joint  proprietors  of  the  julkur  of  a 
river.  They  afterwards  divided  the  proper- 
ty under  a  butwara,  but  the  julkur  remained 
entire.  It  appears  that  the  river  changed 
its  coarse,  and  a  portion  of  it  came  over  the 
land  which  formerly  belonged  to  the  parties 
)ointly.  Under  those  circumstances,  the 
plaintiff  was  not  entitled  to  sue  one  of  the 
co-proprietors  in  an  action  for  a  trespass  in 
.coming  on  defendant's  land  and  taking  the 
I  feh.  He  was  only  one  of  the  joint  pro- 
prietors of  the  julkar,  and  if  one  of  the 
I  pm  proprietors  took  the   fish  out  of  the 
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fishery,  the  plaintiff  might  have  had  an  ac- 
tion against  him  to  account  for  the  profits 
of  the  fishery ;  but  he  could  not  sue  him  for 
coming  and  fishing  in  the  fishery  in  which  he 
and  the  other  proprietors  were  entitled  to  fish. 

It  appears  to  us,  therefore,  that  the  Prin- 
cipal Sudder  Ameen  was  wrong.  He  says 
that  the  julkur  was  formed  since  the  but- 
wara. Still,  the  fishery  existed  in  that  part 
of  the  river  out  of  which  the  fish  was  taken, 
ahhough,  by  a  change  in  the  course  of  the 
river,  it  ran  over  that  portion  of  the  land 
which  was  allotted  to  plaintiff  under  the 
butwara. 

We  think  also  that  the  Moonsiff 's  decision 
was  wrong,  because  he  gave  to  the  plaintiff 
in  this  case  (which  was  an  action  for  tres- 
pass) a  share  of  the  fish  on  the  ground  that 
he  had  a  share  in  the  fishery,  whereas  the 
plaintiff  claimed  the  fish  as  taken  out  of  water 
exclusively  belonging  to  him,  and  not  on 
the  ground  that  he  had  a  share  in  the  fishery. 
The  defendant  did  not  dispute  the  plaintiff's 
right  to  a  share  in  the  fishery,  but  he 
defended  the  suit  ih  which  the  plaintiff 
claimed  a  very  different  right,  viz.^  the  ex- 
clusive right  to  the  water. 

The  decrees  of  both  Courts  will  be  set 
aside,  and  the  suit  of  the  plaintiff  dismissed, 
and  the  defendant  wiN  be  entitled  to  the 
costs  of  this  appeal,  and  also  to  his  costs  in 
both  the  Lower  Courts. 


The  18th  June  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Estoppel— General  Power  of  Attorney. 

Case  No.  3399  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  ijth  Sep- 
tember  fS6j,  reversing  a  decision  passed  by 
the  Principal  Sadder  Ameen  of  that  DiS' 
trict,  dated  the  2gth  December  1864, 

Shoshee  Bhooshun  Dutt  and  another  (Defend- 
ants), Appellants, 

versus 
Chunder  Coomar  Roy  (Plaintiff),  Respondent. 
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Mr,  A,    T,   T.  Peterson  and  Baboo  Greeja 
Sunkur  Mozoomdar  for  Appellants. 

Mr,    R,    V,    Doyne   and    Baboo    Bungshee 
Dhur  Sein  for  Respondent. 

The  Court  cannot  import  into  a  pgwer  of  attorney 
a  limitation  which  the  deed  does  not  contain ;  but  the 
principal,  and  those  who  purchase  from  him,  are  bound 
by  the  acts  of  the  agent  done  under  such  general  power. 

The  plaintiff  in  this  case,  who  is  the  pur- 
chaser of  the  Belnabary  Indigo  Concern,  sues 
the  defendant  for  cancel ment  of  a  perpetual 
jote  jumraa  granted  to  him  at  a  fixed  rent 
by  one  Imlach,  the  general  agent  of  the  then 
owner  of  the  factory — a  grant  which  was 
entirely  beyond  the  scope  of  that  agent's 
authority. 

The  first  Court  finds  that  the  deed  was 
executed  by  the  agent  with  full  knowledge 
of  what  he  was  doing,  that  the  act  was 
within  the  scope  of  his  general  agency,  and 
must  therefore  be  upheld.  He,  therefore, 
dismissed  the  plaintiff's  suit. 

On  appeal,  the  Judge  considered  that  the 
transaction  is  equivalent  to  an  alienation  by 
the  agent  of  the  villages  covered  by  the  lease ; 
that  the  power  of  attorney  gave  the  agent 
no  such  power;  and  that,  being  beyond  the 
scope  of  his  agency,  was  voidable  and  liable 
to  be  cancelled.  He,  therefore,  reversing 
the  decree  of  the  Principal  Sudder  Ameen, 
gave  plaintiff  a  decree  for  what  he  asked. 

The  defendant  has  now  appealed  to  us  speci- 
ally, urging  that  the  Judge  has  misinterpret- 
ed the  power  of  attorney;  that  that  instru- 
ment fully  empowers  the  agent  to  grant  such 
a  lease  as  this ;  that,  consequently,  it  should 
be  upheld,  and  the  Judge's  decree  reversed. 

The  act  which  the  agent  did  may  not  have 
been  advantageous  to  his  principal— that  is 
not  a  point  before  us;  neither  is  there  any 
proved  fraud  in  the  case  ;  the  only  question  we 
have  to  determine,  as  admitted  by  the  learned 
Counsel  on  both  sides,  is  whether,  looking  at 
the  powers  given  to  the  agent  in  his  general 
power  of  attorney,  this  act  falls  within  them 
or  not.  Now,  the  lease  is  a  perpetual  lease  of 
two  villages  with  a  reserved  rent  of  Rs.  101-7  ; 
it  is  in  no  sense  an  alienation,  neither  does 
it  amount  to  such.  On  turning  to  the  pow- 
er Of  attorney,  we  find  that  the  agent  was 
vested  with  the  most  extensive  power  as  to 
settlement  with  zemindars  and  ryois,  and 
the  principal  binds  himself  therein  to  admit 
and  approve,  as  acts  done  by  himaelf,  any 


settlements  which  the  said  Mooktar  migrht 
effect  with  ryots,  the  zemindars,  or  the 
Government.  These  words  are  neither  ex- 
pressly nor  impliedly  limited  in  the  instru- 
ment, and  we  are,  therefore,  unable  to 
import  into  the  deed  a  limitation  which  the 
party  executing  the  deed  has  failed  to  enter 
in  it  himself.  If  persons  do  not  limit  their 
confidence,  the  Court  cannot  limit  it  for  them 
when  they  find  that  it  has  been  misplaced  ; 
but  they  mudt,  and  those  who  purchase 
from  them  must,  also  suffer  the  effect  of 
their  own  ill-judged  act.  Under  this  view, 
we  think  that  the  lease  granted  by  Imlach 
to  the  defendant  was  within  the  scope  of 
Imlach's  powers,  and  cannot  be  set  aside. 
We,  therefore,  reverse  the  decision  of  the 
Judge,  thus  reviving  that  of  the  Principal 
Sudder  Ameen.  The  costs  of  all  Courts  will 
be  borne  by  the  plaintiff  below. 


The  J5th  June  1866. 

Present :, 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Limitation— Suit  by  mortg^ag^ee  for  possesston 
of  rebel's  property  sold  under  Act  Ia.  of  1859. 

Case  No.  273  of  1865. 

Application  for  review  of  judgment  passed 
on  the  2$th  April  186^,  in  Special  Appeal 

^f>-  3053  0/  ^^^4- 
Gobind  Pandey  (Plaintiff),  Appellant^ 

versus 

'^  Heemut  Bahadoor  and  others  (Defendants), 

Respondents, 

Mr.   R,   K,  Twidale  and   Baboo  Mohendm 
Lai  Shome  for  Appellant. 

Mr,  G,  Gregory  for  Respondents. 

A  suit  by  a  mortc^aeee  for  possession,  on  rround  of 
foreclosure,  of  a  rebel's  property  sold  under  Act  iX.  of 
1859,  is  barred  by  limitation  if  not  brought  witJiui 
one  year  from  the  date  of  seizure  or  sale. 

Nothinj^  in  Section  20  of  the  Act  allows  a  concnrrmt 
period  ot  12  years  to  sue  in  the  ordinary  Civil  Courts 
tor  confirmation  of  civil  rights. 

The  decision  of  this  case  was  postponed 
pending  the  decision  of  the  Full  Bench 
on  the  question  whether  an  appeal  on  th 
point  of  limitation  might  be  admitted  aft 
the  final  judgment  on  the  merits. 

The  Full  Bench  having  now  decided  that| 
such  an  appeal  can  be  admitted,  the  speci 
appellant  urges  that  the  suit  is  barred  hy 
the  limitation  in  Section  ao,  Act  IX.  m\ 
1859.    That  Section  enacts  as  follows : — 
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"Nothing  in  thi3  Act  shall  be  held  to 
affect  the  rights  of  parties  not  charo;ed 
with  any  offence  for  which  upon  convic- 
tion the  property  of  the  offender  is  for- 
feited in  respect  of  any  property  attached 
or  seized  as  forfeited,  or  liable  to  be  for- 
feited to  Government;  provided  that  no 
sui/s  brougki  by  any  party  in  respect  of 
such  property  shall  be  entertained  unless  it 
be  instituted  within  the  period  of  one  year 
from  the  date  of  the  attachment  or  seizure 
of  the  property  to  which  the  suit  relates." 


»• 
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The  25th  June  1866. 
Present : 


The  case  is  one  where  the  property  in 
sait  is  claimed  by  a  party  suing  under  the 
allegation  of  having  a  mortgage-lien  on  it. 
The  property  in  question  was  sold  as  that 
of  a  rebel  under  the  Special  Laws,  Act  XXV. 
of  1857  and  IX.  of  1859.  It  is  admitted 
that  no  suit  was  brought  within  one  year 
to  set  aside  the  sale,  but  it  is  strongly  press- 
ed on  us  by  the  opposite  party  that  the  pro- 
perty was  sold  with  notice  of  the  mort- 
gage, and  that  only  the  rights  and  interests 
of  the  rebel  were  sold. 

Further,  that  the  special  appellant  could 
not  sue  till  he  obtained  a  decree  after  fore- 
dosare. 

Lastly,  it  is  said  that  Section  20,  Act 
IX.  of  1859,  ^^  ^^  ^^  ^^^^  ^^  providing  that  a 
suit  to  set  aside  the  sale  of  a  rebel's  property 
made  under  that  law  must  be  brought 
within  one  year  in  the  special  Courts 
which  administered  that  law,  but  that  there  is 
no  legislative  enactment  therein  to  prevent 
suiis  being  brought  to  confirm  civil  rights, 
such  as  this  df  mortgage,  in  the  ordinary; 
Civil  Courts  within  the  period,  viz.^  12  years, 
which  is  the  period  of  limitation  recognized 
in  these  Courts. 

Oar  opinion  in  this  case  is  that  it  should 
be  governed  by  our  decision  in  case  No. 
3516,  25th  July  1864,  Legal  Remembrancer, 
page  150,  and  by  the  Review  Order,  6th 
December  1864,  which  is  of  a  very  similar 
character.  The  judicial  reasons  given  there 
for  the  judgment  will  apply  to  this  case,, 
and  suffice  for  our  decision  now,  and  for 
oar  holding  that  limitation  bars  the  suit. 
Ko  decision  contrary  to  the  above  has  been 
shewn  to  us. 

We  may  add  that  the  plea  of  the   peti- 

^tioner  as  to  there  being  a  con<^urrent  period 

of  12  years  to  sue  in  other  Courts  is  not 

home  out  by   any    expressed    or    implied 

provision  in  Section  20,  Act  IX.  of  1859. 

In  this  view,  we  dimiss  the  special  «ip- 
peil  with  costs. 


The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Leases  by  Managers. 

Case  No.  94  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota  Nag' 
pore,  dated  the  i$th  September  186^, 
affirming  a  decision  passed  by  the  Deputy 
Commissioner  of  that  District,  dated  the 
2nd  February  186$. 

Maharajah  Jugunnath  Sahee  Deo 
(Defendant),  Appellant, 

versus 

Heera  Ram  Chuckerbutty  (Plaintiff), 
Respondent,    . 

Mr,  R,  T.  Allan  and  Baboos  Dwarkanath 
Mitter  and  Mohesh  Chunder  Chowdhry 
for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Bhowanee 
Churn  Dutt  for  Respondent. 

Construction  of  a  deed  which  was  held  to  g-ive  the 
landlord  authority  to  refuse  his  consent  to  any  lease  or 
transfer  by  the  manager. 

A  manager  has  no  authority  to  borrow  money  on  a 
bond  which  does  not  recite  for  what  purpose  it  is  re- 
quired, and  the  greater  portion  of  which  is  said  to  have 
been  previously  borrowed  bythe  principal. 

Th  I  s  was  a  suit  to  recover  from  the  defend- 
ant, a  Rajah  in  the  Chota  Nagpur  districts, 
the  amount  of  profits  of  a  lease  of  Mouzah 
Anjoor  which  had  been  given  to  the  plaintiff 
by  the  Rajah's  manager,  but  of  which  plaint- 
iff had  been  dispossessed  by  the  Rajah; 
also  to  recover  a  sum  of  Rs.  i,cx)0  with 
interest  which  the  manager  had  borrowed 
on  account  of  the  Rajah.  Both  the  Lower 
Courts  have  decreed  the  claim;  and  it  is 
urged  on  special  appeal  that  the  manager 
held  no  sufficient  authority  to  give  such 
leases  or  to  borrow  the  money.  It  seems  to 
be  admitted  on  both  sides  that  the  power 
vested  in  the  manager  is  contained  in  a  pro- 
ceeding of  the  Assistant  Commissioner  of 
the  district.  The  manager  was  the  nephew 
of  the  Rajah,  and  was  appointed  at  the 
instance  of  the  Rajah.  He  has  since  been 
removed.  The  authority  given  to  the  mana- 
ger extended  to  the  giving  of  leases,  but  the 
terms  are  somewhat  contradictory.  In 
one  sentence  it  is  distinctly  stated  that  no 
such  lease  shall  be  granted  except  with  the 
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seal  and  signature  of  the  Rajah  as  well  as 
the  manager;  but  in  a  subsequent  sentence 
it  is  added  that  leases  may  be  granted  on  the 
signature  of  the  manager  alone,  because  it 
may  hinder  the  transaction  of  business  if 
the   Rajah's  signature   is    always    required. 
Looking  to  both  these  Sections,  we  are  of 
opinion  that  the  manager  had  not  authority 
on  all  and  every  occasion  to  grant  leases 
totally   independent  of  the  consent  of  the 
Mahamjah ;  that  the  general  rule  laid  down 
was  that  he  should  obtain  the  Rajah's  seal 
and  signature  to  such  leases,  and  that  it  was 
only  on  special  occasions  and  under  special 
circumstances  that  he  had  authority  to  dis- 
pense with  it.     It   is  clear  from   the   lease 
itself  that  all  parties  to  it  knew  full  well  that 
the  Rajah's  signature  was  necessary,  for  there 
is   a  vacant  space  left  for    that  signature. 
There  is  no  attempt  made  to  prove  that  the 
Rajah  was  asked  for  his  signature,  or  that 
the  Rajah  neglected  or  delayed  to  give  his 
consent  and  signature  to  the  lease ;  but  from 
the  fact  that  the  plaintiff  never  held  posses- 
sion of  the  property  leased,  as  proved  by  his 
never  having  collected  any  of  the  rents  of 
it,  the  presumption  is  that  the  Rajah  from 
the  first  withheld  his  consent  to  the  granting 
of  the  lease  to  the  plaintiff.     We  have  no 
doubt  that    a    proper    construction    of    the 
power  gave  the  Rajah  authority  to  refuse  his 
consent  to  any  lease  or  transfer.     Wo  do  not 
see  that  the  p'laintiff  has  suffered  any  injury 
by  the  transaction.  *  The  Rajah's  manager 
wished  to  give  the  plaintiff  a  lease.     The 
Rajah  objected  and  refused  it,  or  at  least  did 
not  consent  to  it.     It  would  be  unreason- 
able that  the  manager's  acts  should  bind  the 
Rajah,  and  the  power  which  is  put  fonvard 
by  him  for  exercising  such  independent  autho- 
rity does  not  confer  it. 

Then,  as  to  the  loan,  the  manager  Had 
authority  to  give  and  take  money  on  behalf 
of  the  Rajah,  but  this  does  not  extend  to 
the  borrowing  of  Rs.  x  ,000  on  a  bond  which 
does  not  even  recite  for  what  purpose  it  is 
required,  and  the  greater  portion  of  which 
is  said  to  have  been  borrowed  by  the  Rajah 
on  some  former  occasion.  Whatever  effect 
the  power  had,  it  did  not  confer  on  the 
manager  authority  to  give  acknowledgment 
of  former  debts  binding  on  the  Maharajah. 

The  plaintiff  is  not,  in  our  opinion,  in  any 
way  entitled  to  recover  the  money  sued  for 
from  the  Rajah;  and  we,  therefore,  decree 
the  appeal  of  the  Rajah,  and  dismiss  the 
plaintiff's  suit  with  all  costs  as  respects  him. 
We  think  the  manager  should  pay  his  own 
costs  on  this  appeal. 


The  26th  June  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

fudges, 

Res-jndicata. 

Case  No.  40  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Judder  Ameen  of  Shaha- 
bad,  dated  the  ph  December  186^. 

Baboo  Sunkur  Dyal  Singh  (Plaintiff), 

Appellant, 

versus 

Baboo  Purmessur  Dyal  Singh  (Defendant), 

Respondent, 

Baboos     Unnoda     Pershad     Banerjee     and 
Dwarkanath  Mitter  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboos  Onookool 
Chunder  Mookerjee,  Mohesh  Chunder 
Chowdhry,  and  Nilmonee  Sein  for  Re- 
spondent. 

Suit  laid  at  Rs.  5,076. 

Where  the  claim  of  a  brother's  son  in  1847  was 
that  he  had  title,  as  heir  to  the  moiety  of  an  estate, 
prior  to  the  other  brother's  widow,  in  respect  to  the 
whole  estate,  on  the  plea  that  it  was  joint  and  undi- 
vided, and  his  claim  now  is  that  she  has  no  title  prior 
to  him,  but  accepting^  the  decision  of  1S47  and  regarding 
the  widow's  title  to  be  prior  to  his  and  as  holding  a  life- 
interest  in  the  whole  estate  before  him,  he  now  claims 
as  heir  next  in  reversion  after  the  widow,  regarding"  her 
property  as  separate  with  a  view  to  a  declaration  of  his 
rig'ht  as  such  heir  to  have  a  certlin  alienation  by  the 
widow  (alleeed  by  him  to  be  illegal  under  Hindoo  Law) 
set  aside.  Held  thiit  the  two  cases  and  causes  of  ac- 
tion were  essentially  different. 

»  It  is  necessary  in  this  case  to  notice,  in 
the  first  instance,  the  following  facts  admit- 
ted by  both  parties,  viz.,  that  M unoo  Singh 
was  the  common  ancestor ;  that  he  had  three 
sons,  Sheo  Churn  Singh,  father  of  plaintiff, 
and  Sheo  Golam  Singh,  father  of  Sadoo 
Surun  and  Ram  Surun  Singh,  and  Sahebzada 
(who  died  childless,  and  who  is  admitted  by 
all  parties  to  have  no  concern  in  this  litiga- 
tion;; that  Sheo  Golam  Singh  had  also  a 
daughter  named  Rajbuiisee  Koonwar,  who 
had  a  son  Purmessur  Dyal,  defendant  No. 
2  ;  that  on  the  death  of  Sheo  Golam  Singh, 
his  widow  Dheraj  Koonwar,  defendant  No.  i, 
held  the  property  as  such  widow  and  as  guar- 
dian of  her  sons  Sadoo  Surun  and  Ram  Surun ; 
that  on  their  decease,  she  succeeded  to  it 
as  Sheo  Golam's  widow,  with  a  widow's 
life-interest.  Further,  that  she  executed 
a  certain  ikrarnamah  on  the  14th  October 
1864  transferring  the  property  she  so  held 
to  Purmessur  Dyal,  the  son  of  her  daughter 
Raj  Bunbce ;  and  that  a  suit  was  brought  by 
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Duleep  Koonwar,  as  mother  and  guardian  of 
the  plaintiff  Sunkur  Dyal  Singh,  soli  of 
Sheo  Churn  Singh,  for  a  moiety  of  the 
estate  on  the  allegation  of  the  estate  of  the 
two  brothers  Sheo  Golam  and  Sheo  Churn 
beiOi^  joint  and  undivided.  That  suit  was 
dismissed  by  the  first  Court  on  the  i/ih 
March  1847,  and  by  the  Zillah  Judge  on 
the  5tli  August  of  that  year — the  contention 
of  the  widow  of  Sheo  Golam  Singh  then 
being  that  plaintiff  could  not  share  in  the 
property,  as  it  was  separate  and  distinct,  and 
not  joint  and  undivided. 

The  plaintiff  now  sues,  as  reversionary 
heir  to  the  widow  of  Sheo  Golam,  for  a 
declaration  of  his  title  and  interest  after 
her  death,  and  for  an  order  to  set  aside  the 
ikramamah  above  mentioned. 

Plaintiff  also  sues  for  immediate  posses- 
sion, as  the  widow  has,  by  the  above  ikrar- 
namafa,  committed  waste.  We  shall  not 
funber  notice  this  part  of  plaintiff's  case, 
because  it  has  been  ruled  by  a  Full  Bench 
decision  that  the  execution  of  such  a  docu- 
ment is  not  the  actual  waste  contemplated' 
as  justifying  the  Court  in  giving  immediate 
possession  to  a  reversioner. 

Plaintiff's  claim  to  have  a  declaration  of 
bis  right  as  reversioner  to  set  aside  the  ikrar- 
namah  of  Dheraj  Koonwar,  defendant  No.  i, 
nude  in  favor  of  Purmessur  Dyal,  defend- 
ant No.  2,  was  met  by  both  defendants 
pleading, /rj/,  that  the  claim  was  barred  by 
Sections  2  and  3,  Act  VIII.  of  1859,  with 
reference  to  the  plaintiff's  suit  before  alluded 
to  as  dismissed  yd  1847  \  secondly^  that  plaintiff 
had  no  status  to  sue  as  reversioner  whil^ 
defendant  No.  i,  Dheraj,  was  legal  heir  in 
possession ;  thirdly ^  that  the  general  Law  of 
Limitation  barred  the  suit ;  fourthly^  that  the 
property  in  dispute  had  been  declared  the 
itparaie  property  of  Sheo  Golam;  thus 
plaintiff  as  Sheo  Churn's  heir  had  no  rights 
in  it,  and  that  consequently  defendant  No.  i 
could  legaHy  transfer  it  as  she  had  done 
to  the  management  of  defendant  No.  2, 
Purmessur  Dyal,  her  daughter's  (Raj 
BuDsee's)  son,  and  that  her  daughter  Ra] 
BuDsee  had  given  full  and  free  consent  to 
Ihis  arrangement. 

The  Lower  Court  dismissed  the  plaintiff's 
snit  as  barred  by  Sections  2  and  3,  Act  VIII. 
0^  1859,  inasmuch  as  the  decisions  above 
quoted  of  1847  had  ruled  the  entire  pro- 
perty to  be  the  separate  and  distinct  pro- 
perty of  Sheo  Golam;  and  consequently 
plaintiff,  as  Sheo  Churn's  heir,  could  have 
^  right  to  a  half  or  any  other  share  of  it 
^  2  claim  founded,  a4.his  was,  on  the  allega- 


tion of  the  same  property  being  joint  and 
undivided. 

Plaintiff's  suit  being  accordingly  dismissed 
by  the  Lower  Court,  plaintiff  appeals, 
and  urges  that  the  Lower  Court  is  wrong 
in  holding  this  suit  barred  under  the  Law 
cited  (Sections  2  and  3,  Act  VIIL  of  1859), 
inasmuch  as  in  the  litigation  of  1847  he 
(plaintiff)  came  in  to  contest  the  right  of 
Dheraj  Koonwar,  defendant  No.  i,  to  hold  the 
whole  property  in  the  way  she  did,  as  if  it 
were  the  separate  property  of  Sheo  Golam — 
plaintiff's  contention  then  being  that  he  was 
entitled  to  a  half  share  of  it  as  ancestral  joint 
undivided  estate  of  Sheo  Golam  and  his  bro- 
ther Sheo  Churn.  But  now  plaintiff  does 
not  contest  the  prior  title  of  Dheraj  Koon- 
war, but  only  seeks  for  his  right  to  be  de- 
clared as  heir  entitled  to  possession  after 
Dheraj 's  death,  on  the  ground  that  Dheraj 
could  not  legally  execute  the  ikramamah 
referred  to,  and  so  alienate  the  property  ; 
and  that  Purmessur  Dyal,  as  sister's  son, 
could  not  succeed  to  the  estate  which  Dheraj 
held  as  guardian  of  her  sons  Sadoo  Surun 
and  Ram  Surun,  to  the  prejudice  of  plaintiff 
as  reversioner. 

An  objection  was  here  made  by  the  re- 
spondent that  the  suit  and  appeal  could  not 
proceed  without  Raj  Bunsee  being  a  party, 
and  all  admitted  she  was  not  a  party. 

We  'are,  however,  clearly  of  opinion  that 
this  objection  is  one  of  no  validity.  Raj 
Bunsee  clearly  assented  to  the  acts  of  Dheraj, 
and,  so  far  as  they  are  concerned,  it  is,  not 
necessary  any  longer  for  her  to  be  made  a 
party. 

The  incidental  mention  in  the  pleadings 
{vide  page  6,  line  15  of  the  printed  File) 
stating  that  the  right  and  title  to  the  pro- 
perty to  ht  first  that  of  Dheraj  and  then  the 
daughter's,  will  not  create  the  right;  nor 
did  the  judgment  of  the  5th  August  1847 
do  so,  for  it  only  had  to  deal  with  Dheraj's 
rights,  which  were  the  rights  attacked  by 
plaintiff  then,  and  not  with  those  of  Raj 
Bunsee. 

As  to  the  matter  being  "  res  adjudicata,** 
and  so  barred  under  Sections  2  and  3,  Act 
VIII.  of  1859,  we  are  of  opinion  that,  when 
the  claim  of  plaintiff  in  1847  was  that  she  had 
a  title  as  heir  to  the  moiety  prior  to  Dheraj, 
for  the  whole  of  the  estate  in  suit,  on  the  plea 
that  it  was  joint  and  undivided,  while  the 
claim  of  plaintiff  now  is  that  she  has  no  title 
prior  to  plaintiff,  but  accepting  the  decision 
of  1847  ^i^d  regarding  the  widow's  title 
to  be  prior  to  his,  and  as  holding  a  life- 
interest  in  the  whole  estate  before  him,  plaint- 
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iff  now  claims  as  heir  next  in  reversion  after 
Dherajy  regarding  her  property  as  separate 
property,  with  a  view  to  a  declaration  of 
his  right  as  such  heir  to  have  a  certain 
alienation  by  the  widow  (alleged  by  plaint- 
iff to  be  illegal  under  Hindoo  Law)  set  aside, 
the  two  cases  and  causes  of  action  are  es- 
sentially and  truly  different. 

Thinking,  then,  that  the  Lower  Court 
was  wrong  in  holding  that  they  were  the 
same,  and  that  the  plaintiff's  suit  was  barred 
under  Sections  2  and  3,  Act  VIU.  of  1859, 
we  reverse  its  order. 

We  may  say,  indeed,  that  the  plaintiff's 
suit  might  be  liable  to  be  dismissed,  as  he 
had  no  business  so  to  frame  his  plaint  in 
the  suit  as  to  demand  possession  on  account 
of  waste  simply  on  the  ground  of  the  deed 
of  transfer,  for  the  Full  Bench  has  ruled 
that  such  a  demand  will  not  be  allowed. 
But,  though  we  have  the  legal  power  to  use 
our  discretion  on  this  matter  even  to  the 
extent  of  dismissing  the  suit,  we  do  not 
think,  under  the  whole  facts  of  the  case,  that 
we  should  be  right  to  do  so. 

We  decree  that  the  deed  of  ikrarnamah 
confers  no  title  on  the  defendant  Purmessur 
Dyal  to  retain  possession  of  the  disputed 
property  after  the  death  of  Dheraj  Koonwar. 
Purmessur  Dyal  raises  no  objection  to  such 
a  decree.  Our  decision  decides  no  question 
between  Raj  Bunsee  or  any  representative 
of  Raj  Bunsee  and  the  plaintiff,  nor  does 
it  decree  possession  to  the  plaintiff.  All 
the  costs  of  this  suit  must  be  paid  by 
plaintiff. 


The  26th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  fudges. 

Enhancement  (by  a  person  not  being  an  auction- 
purchaser) — Uniform  payment  of  rent  12  years 
before  Permanent  Settlement 

Case  No.  485  of  1866. 
Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backergunge,  dated  the  30th  No- 
vember i86Si  reversing  a  decision  passed  by 
the  Sudder  Ameen  of  that  District,  dated 
the  tgth  December  1S60. 

Shookhoda  Debia  (Plaintiff),  Appellant^ 

versus 

Bishambhur  Shaha  (Defendant),  Respondent. 


Baboos  Kishen  Succa  Mookerjee,  Khettur 
Mohun  Mookerjecj  and  Sreenath  Doss  for 
Appellant. 

Baboos  Dwarkanath   Mitter  and    Onookool 
Chunder  Mookerjee  for  Respondent. 

A  person  not  being  an  auction-purchaser  for  arreau3 
of  revenue  cannot,  even  under  the  old  law,  demand 
proof  of  uniform  payment  of  rent  12  years  before  the 
Permanent  Settlement. 

Three  grounds  are  taken  in  this  special 
appeal  : — 

1st,  That  the  Judge  was  wrong  in  admittiog- 
the  review  of  judgment. 

2nd,  That,  as  the  suit  was  instituted  be- 
fore Act  X.  of  1859  came  into  operation,  the 
defendant  was  bound  to  show  uniform  pay- 
ment of  rent  for  twelve  years  prior  to  the  Per- 
petual Settlement. 

jrd.  That  the  Judge  was  wrong  in  stat- 
ing that  the  Dakhilas  proved  the  genuine- 
ness of  the  Dowl  Bundobust,  inasmuch  as 
the  special  appellant  did  not  question  the 
genuineness  of  these  Dakhilas,  whereas 
they  were  distinctly  traversed  in  the  replication 
of  the  special  appellant. 

On  the  first  point,  the  order  of  the  Judge 
admitting  the  review  is  final,  and  no  leg^al 
defect  has  been  pointed  out  to  us  in  the 
fresh  decision — for  such  it  is  under  a  late 
ruling  of  a  Full  Bench  of  this  Court. 

On  the  second  point,  the  Dowl  Bundobust, 
^which  the  Judge  has  found,  to  be  genuine, 
is  dated  twelve  years  prior  to  the  Perpelaal 
Settlement.  The  special  appellant,  not  being 
an  auction-purchaser  for  arrears  of  revenue, 
would  not  be  in  a  position  even  under  the 
old  law  to  demand  proof  of  uniform  payment 
of  rent  twelve  years  prior  to  the  Perpetual 
Settlement,  even  if  the  Dowl  were  not,  as 
in  this  case,  of  a  date  twelve  years  antecedent 
to  that  Settlement. 

On  the  third  ground,  the  Judge  does  not 
rely  upon  the  denial  of  the  plaintiff,  special 
appellant,  of  the  Dakhilas.  His  decision  is 
based  on  two  grounds,  and  the  result  was 
that  he  came  to  the  conclusion  that  the 
Dowl  Bundobust  of  1185,  which  could  not 
have  been  produced  by  the  special  respondent 
in  the  former  suit,  was  a  genuine  document 
protecting  the  tenure  of  the  special  respondent 
from  enhancement  of  rent. 

The  appeal  is  dismissed  with  costs  and  in- 
terest. 
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The  26th  June  1866. 
Present : 

The  Honble  Sir  Barnes  Peacock,  Kt., 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Recovery  of  possession— Sale  in  execution. 

Case  No.  3510  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  PigoUf  Judge  of  Uooghly,  dated 
^th  June  iS6^,  reversing  a  decision 
passed  by  Syud  Sawdut  Hossein,  Judder 
Anuen  of  that  District ,  dated  the  20th 
January  i86^» 

Gunganarain  BehuUa  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Midnapoor  and  others 
(Defendants),  Respondents, 

Baboo  Khetier  Mohun  Mookerjeeioi 
Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondents. 

If  b  a  sale  under  execution  a^j^ainst  A,  B*s  property 
is  sold,  B  is  not  bound  to  reverse  the  sale  before  he  can 
recover  possession  ;  nor  will  his  asking-  to  reverse  the 
tale  preclude  him  from  recovering-  possession. 

If  this  property  was  the  plaintiff's,  it  coald 
not  be  sold  ^nder   the   execution  against 
another  person ;   and,   if  the  plaintiff  was 
turned  out  of  possession  on  25th  March  1864, 
he  was  in  time,  on  the  28th  July  1864,  to 
assert  his  title  and  to  bring  his  suit  to  reco- 
ver back  possession.     The  right  and  inter- 
est of  the  judgment-debtor  alone  was  sold  ; 
and,  if  the  property  belonged  to  the  plaintiff, 
and  not  to  the  judgment-debtor,  it  was  not 
necessar}'  for  the    plaintiff  to  reverse  the 
sale    before  he  could  recover    possession. 
If  it  was  not  necessary  for  her  to  reverse 
the  sale  before  he  could  recover  possession, 
he  is  not  precluded  from  recovering  in  this 
suit  because  he  has  asked   to   reverse   the 
sale.    If  it  should  turn  out  that  the  proper- 
ty was  not  the  plaintiff's,  but  the  judgment- 
jlcbtor's,  it  passed  under  the  execution.     The 
judgment  was  wrong  in   holding  that  the 
plainiil!    was    barred    by    limitation.     The 
decree  of  the  Lower  Appellate  Couit  is  re- 
versed with  costs  of  this  appeal,  and  the  case 
remanded  to  the  Judge  to  try  it  on  the  merits. 


The  27th  June  x866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Special  Appeal— Remand  under  Section  351, 
Act  VIII.  of  1859— CaUing:  for  additional 
evidence  under  Section  355. 

Case  No.  731  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  22nd 
February  1866,  reversing  a  decision  pass- 
ed by  the  Moonsiff  of  that  District,  dated 
the  2Sth  January  186$. 

Ram  Kant  Pandey  (Defendant),  Appellant, 

versus 

Mussamut  Guneshee  Koonwur  and  others 
(Plaintiffs),  Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Upprokash  Chunder  Mocker jee  for  Re- 
spondents. 

A  Special  Appeal  does  He  where  a  Lower  Appellate 
Court  remands  a  case  under  Section  351,  Act  VlII.  of 
1859,  instead  of  calling  for  additional  evidence  under 
Section  355. 

In  this  case,  the  proper  order  for  the 
Judge  to  have  passed  would,  in  our  opinion, 
have  been  one  for  keeping  the  case  on  the 
Judge's  own  file,  and  requiring  the  first 
Court,  under  Section  355,  to  take  the  addi- 
tional evidence  required,  and  return  the  case 
with  that  evidence  to  the  Judge. 

The  Judge,  by  ordering  a  remand  under 
Section  351,  gave  a  jurisdiction  to  the  first 
Court  which  the  law  does  not  give. 

In  a  case  at  page  181,  Volume  II.,  Weekly 
Reporter,  March  i8ih,  1865,  Kemp  and  Glo- 
ver, JJ.,  seem  to  consider  that  this  is  a 
technical  objection  not  affecting  the  merits, 
although  it  is  an  error  of  procedure.  But 
there  is  no  ruling  that  an  appeal  will  not 
lie.. 

We  think  that,  as  affecting  jurisdiction,  an 
appeal  will  lie;  and  we,  therefore,  remand 
the  case  to  the  Judge  in  order  that  he  may 
pass  legal  orders  as  above  indicated. 
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The  27th  June  1866. 
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Present : 


The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Succession  (to  immoveable  property)— Section 
7,  Regulation  V.,  1799. 

Case  No.  i  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Luckhee  Narain  Miiter^  Additional 
Principal  Sudder  Ameen  of  Dacca,  dated 
the  26th  August  iS6j. 

Shib  Ram  Lai  and  others  (Plaintiffs), 
Appellants, 

versus 

Raj  Coomar  Mitter  and  others  (Defendants), 

Respondents. 

Baboos    Onookool   Chunder   Mookerjee  and 
Mohinee  Mohun  Roy  for  Appellants. 

Mr.  R.  T.  Allan  and  Baboos  Sreenath  Doss, 
Dwarkanath  Mitter,  and  Luleet  Chunder 
Sein  for  Respondents. 

Suit  laid  at  Rs.  9,639-2-7-2. 

A  claim  to  immoveable  property  cannot  be  barred  if 
not  brought  within  one  year  of  the  proclamation  issued 
under  Section  7,  Regulation  V.,  1799,  which  applies  only 
to  moveable  property. 

The  plaintiflFs  claim  to  succeed  to  the 
estate  of  Lalla  Gobind  Buksh  on  the  death 
of  his  widow  Golab  Dayee,  which,  they  state, 
took  place  in  Falgoon  1258. 

The  defendants,  who  are  in  possession  of 
the  estate,  contest  the  plaintiffs'  title  on 
many  grounds,  but  the  only  one  which  it  is 
necessary  to  allude  to  for  the  determination 
of  this  appeal  is  that  the  plaintiffs  are  not, 
as  they  allege,  the  descendants  of  Ajaib  Lai 
alias  Golapee  Singh,  the  grandfather  of 
Lalla  Gobind  Buksh.  Upon  this  issue,  the 
Principal  Sudder  Ameen  of  Dacca  has  held 


that  the  plaintiifs  have  failed  to  prove  their 
descent  from  Ajaib  Lall,  and  upon  this  and 
other  grounds  the  Principal  Sudder  Ameen 
I  has  dismissed  the  plaintiff's  suit. 

Upon  appeal,  the  plaintiffs'  pleader  does 
not  urge  that  the  evidence  upon  the  file  <^ 
this  case  is  sufficient  to  prove  the  plaintiffs' 
descent  from  Ajaib  Lai,  but  he  urges  that 
the  evidence  which  was  taken  in  another 
suit  which  is  now  before  this  Court  on 
special  appeal.  No.  5  of  1866,  should  be  read 
as  evidence  in  this  suit,  and  that  it  was 
expected  by  the  plaintiffs'  pleaders  in  ibe 
I-,ower  Court  that  it  should  have  been  so 
read. 


We  are  of  opinion  that  there  is  no  founda- 
tion for  any  such  argument.     It  is  admitted 
that  there  is  no  distinct  application  on  the 
part  of  the  plaintiffs  to  have  the  evidence 
in  the  suit  alluded  to  considered  as  evidence 
in  this  suit.     But  it  is  said  that  an  applica- 
tion was  made  and  conceded  that  the  two 
suits    should    be    heard    together.     As   the 
decision  of  the  two  suits  rested  entirely  on 
the  proof  which  the  plaintiffs  could  produce 
of  their  being  the  grandsons  of  Ajaib  Lai, 
it  was  quite  right  that  the  two  suits  should 
be  heard  together.     But  it  does  not  follow 
that  the  evidence  taken  by  a  Moonsiff    in 
the  absence  of  the  greater  part  of  the  present 
defendants  would  be  accepted  in  the  Prin- 
cipal Sudder   Ameen's   Court  as  evidence 
against  those  defendants.     Not  only  did  the 
plaintiffs    not    ask    that    it    should    be   so 
read — not  only  did  the  defendants  not  admit 
!  that  it  should  be   received,  as  evidence — 
^ot  only  did  the  Court  not  grant  any  such 
application  as  is  now  contended  for — bat  the 
record  of  the  trial  in  the  Lower  Court  shows 
that,  at  the  request  of  the  plaintiffs,  com- 
missions were  sent   to    Zillahs  Sarun   and 
Backergunge  to  enable  them   to  examine 
witnesses  in  proof  of  their  claim,  and  some 
witnesses   were   examined  in  Zillah  Sarun, 
of  which  district  the  family  of  the  plaintiffs 
were  residents,  who,  however,  did  not  prove 
that  claim.     Further,  the  Principal  Sudder 
Ameen   over  and  over  again  directed    the 
plaintiffs  to  serve  summonses  on  the    wit- 
nesses, residents  of  the  Dacca  district,  whom 
they  had  named  as  able  to  prove  their  descent 
from  Ajaib  Lai,  but  the  plaintiffs  would  not 
act  up  to  the  orders  of  the  Court. 

The  decision  of  the  Additional  Principal 
Sudder  Ameen  of  Dacca,  Baboo  Luckhee 
Narain  Milter,  dismissing  the  suit,  is  there- 
fore confirmed,  and  this  appeal  dismissed 
with  costs. 
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We  remark  that  this  case  originated  on  the 
23rd  February   1864.  and  was  not  decided 
•  by  the  Principal  Siidder  Ameen   until   the 
26th  August    1865.      In   the   meantime,   it 
seems  to  have  been  before  numerous  Prin- 
cipal Sudder  Araeens.     For  nearly  a  year, 
the  delay  in  proceeding  with  the  case  was 
caused  by  different  parties  coming  in  from 
lime  to  time  and  applying  to  be  made  defend- 
ants ;  but  the  issues  in  the  case  were  not  even 
fixed  until  April   1865.     There  can  be  no 
doubt  that  these  issues  might  have  been  fixed 
at  a  much  earlier  period.     Even  the  new 
defendants  who  came  in  from  time  to  time 
raised  no  new  issues.     We  have  to  remark 
also  that  the  issues  finally  fixed  by  Baboo 
Luckhee    Narain    Milter    contain     matters 
which  were  not  in  issue  in  the  statements 
of  the  parties,  and  omit  the  very  important 
question   which  was   raised  by  one  of   the 
defendants,  of  the  plaintiffs"  suit  being  barred 
as    not    having    been    brought    within     12 
years  of  the  death  of  Golab  Dayee.      We 
would  point  out  also  to  the  Principal  Sudder 
Araeen  that  his  decision  on  several  of  these 
issues  is  manifestly  erroneous.     The  plaintiff's 
suit  is  not  barred,  because  it  is  not  brought 
within  one  year  of  the  proclamation  issued 
by  the  Judge  on  the  death  of  Golab  Dayee 
under  Section    7,    Regulation   V.    of    1799. 
That  Section  of  the  law  applies  only  to  move- 
able properly,  and  not  to  landed  estate  which 
is  the  subject  of  this   suit.      The   Section 
of  the  Limitation  Law,  Clause  5,  Section  i, 
Act  XIV.  of  1859,  which  the  Principal  Sud- 
der Ameen  has  applied,  alludes  to  summary 
decisions  and  Orders,  and  it  is  evident  tha4 
there     has     been     no     summary     decision 
or  order  passed  against  the  plaintiffs  in  any 
Court.     The  Principal  Sudder    Ameen    has 
laid  down  that  ihere  has  been  a  splitting  of 
the  claim,  because  some  vendor  of  a  portion 
of  the  plaintiffs'  estate  brought  a  separate 
suit  to  obtain  the  portion  to  which  he  as- 
serted his  title.     It  is  difficult  to  understand 
bow  ihere  can  be  a  splitting  of  the  plaintiffs' 
claim.     As   the   plaintiffs    laid  no  claim  to 
the  portion  which  they  had  sold  to  a  third 
party,  the  plaintiffs  could  not  have  sued  for 
that  portion. 

We  think  that  Baboo  Luckhee  Narain 
Mitter,  holding  the  high  position  of  a  Prin- 
cipal Sudder  Ameen,  should  not  fall  into 
such  manifest  errors  as  these.  •  It  raises 
some  doubts  as  to  his  competence  to  fulfil 
the  duties  of  that  position. 

We  request  that  this  case  may  be  placed 
before  the  Judge  in  the  English  Depart- 
ment. 

Vol.  VI, 


The  27th  June  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

Dismissal  of  suit — Stamp-duty— Limitation— 
Damages — Breach  of  Contract 

Case  No.  70  of  1866. 

Regular  Appeal  from  a  decision-  passed  by 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  Sarun^,  dated  the  i/fth 
December  186$, 

Raj  Narain  Singh  (Plaintiff),  Appellant, 

versus 

Koonwar  Dowlut  Singh  and  others 
(Defendants),  Respondents, 

Mr.  R,  T,  Allan  for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboos  Romanath 
Base  and  Obhoy  Churn  Bose  for  Respond- 
ents. 

Suit  laid  at  Rs.  14,978-13-3-7-12. 

The  mere  omission  to  stamp  a  copy  of  a  document, 
the  original  of  which  is  the  basis  ot  a  suit,  does  not 
justify  the  dismissal  of  the  suit. 

A  suit  for  damages  for  breach  of  contract  by  the 
defendant  in  not  giving  a  valid  title  to^  the  plaratiff, 
according  to  his  contract,  to  the  shares  which  the  defend- 
ant professed  and  agreed  to  sell  of  the  property  in  ques- 
tion, is  governed  by  the  limitation  prescribed  by  Clause 
9  or  10,  Section  i,  Adl  XIV.  of  1859. 

In  this  suit,  the  plaintiff  claims  as  pur- 
chaser under  a  deed   of  conditional    sale, 
dated  the  20th  of  September  1862,  of  cer- 
tain shares,  2  annas  and  8  pies  in  one  case, 
and  other  fractional  shares  in  other  cases,  of 
certain   mouzahs   mentioned   in  the   plaint. 
After   the    date   of   the    mortgage,    Gunga 
Pershad,   a   decree- holder,   sold    the    rights 
and   interests  of  the   mortgagors,   the    sale 
having  taken  place  on  the  2nd  of  February 
1863.     Subsequently  to  this  sale,  some  of 
the   properties    in    question    were    sold    for 
arrears    of    Government    revenue,    and    the 
surplus  proceeds  are  lodged  in  the  Collector- 
ate.     The  plaintiff  sues  to  establish  his  right 
to  these  surplus  proceeds  as  against  Baboo 
Koonwar  Dowlut  Singh,  the  principal   de- 
fendant,   and    other   defendants   who   were 
purchasers  at  a  sale  in  execution  of  a  decree 
against  him;  and   to  establish  his  title  to 
Mouzahs  Obhoiman  and  Dowlai  which  were 
not  sold ;  secondly,  he  prays,  as  against  the 
defendant  Koonwar  Dowlut  Singh,  damages   * 
upon  the  ground  that  that  defendant  at  the 
time  of  the  conveyance   to  him  (plaintiff) 
was  in  possession   only   of  S  pies  and   13 
kranties,  instead  of  the  2  annas  8  ^ies  and 
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other  fractional  shares  which  he  professed 
to  convey. 

The  Principal  Sudder  Ameen  rejected  the 
suit  for  possession  and  to  establish  a  title 
to  the  surplus  proceeds  upon  the  ground 
that  the  original  document  upon  which  the 
plaintiff  bases  his  cktim  was  not  filed,  and  that 
the  copy  filed,  or  rather  produced  at  the  time 
of  the  filing  of  the  plaint,  was  on  an  8  annas 
stamp  only,  which,  under  Article  28,  Sche- 
dule A  of  Act  X.  of  1862,  is  inadmissible. 

Now,  looking  into  that  Act,  we  find  that 
the  document  in  question,  which  was  attest- 
ed as  a  true  copy  of  a  deed  made  for  the 
use  of  the  plaintiff  being  a  person  or  parly 
to,  and  taking  a  benefit  and  interest  under, 
the  deed,  required  a  stamp  of  2  rupees, 
because  the  duty  chargeable  on  the  original 
mortgage  for  6,500  rupees  was  35  rupees. 
But  it  is  clear  that  die  plaintiff  did  not 
propose  to  use  the  document  as  evidence. 
The  Principal  Sudder  Ameen  should  have 
allowed  the  original  document  to  have  been 
sent  for;  and  the  original  document,  and 
not  this  copy,  would  have  been  evidence  in 
the  cause.  This  mere  omission  to  stamp  a 
document  of  this  kind,  which  is  not  the 
basis  of  the  suit,  did  not  justify  the  Principal 
Sudder  Ameen  in  dismissing  the  suit. 

Secondly,  as  to  the  damisiges  claimed 
against  the  defendant  Koonwar  Dowlut  Singh 
for  his  breach  of  contract  in  not  giving  a  valid 
title  to  the  plaintiff,  according  to  his  contract, 
to  the  shares  which  he  professed  and  agreed 
to  sell  of  the  property  in  question.  The 
Principal  Sudder  Ameen  has  dismissed  the 
suit  upon  the  ground  that  claims  for  damages 
of  such  a  nature  should  be  brought  within 
one  year  under  Clause  2,  Section  i,  Ad 
XIV.  of  1859.  He  says :  "  That  plaintiff  has 
"omitted  to  mention  when  he  discovered 
^'the  fraud,  and  such  omission  shows  the 
''informality  of  the  plaintiff  also  which 
"  cannot  be  corrected." 

The  Principal  Sudder  Ameen  was  entire- 
ly wrong  in  supposing  that  such  a  suit  falls 
under  Clause  2  of  Section  i.  It  is  a  suit 
for  breach  of  a  contract  which  falls  within 
Clause  9  or  10,  and  might  therefore  certain- 
ly have  been  brought  within  3  years  from 
the  time  when  the  breach  of  contract  took 
place;  and  this  suit,  having  been  brought 
on  the  25  th  April  1865,  was  within  three 
years  from  the  date  of  the  conveyance  to 
the  plaintiff,  and  is  therefore  clearly  within 
time. 

The  decision  of  the  Principal  Sudder 
i^meen  is  in  the  highest  degree  unsatisfac- 
tory.   He  has  resorted  toi  a  technical  ob- 


jection in  order  to  get  rid  of  the  trouble  of 
trying  what  possibly  might  have  been  « 
long  cause,  after  the  case  had  been  pend- 
ing many  months  before  him. 

We  remand  the  case  for  trial,  and  the 
Principal  Sudder  Ameen  will  take  it  up,  and 
try  the  question  as  to  damages  as  if  it  were 
one  cause  ;  and  the  question  as  to  plaintiff's 
right  to  the  two  several  moozahs  which 
were  not  sold,  and  to  the  money  in  deposit 
in  the  Collectorate,  and  the  surplus  proceeds 
of  sale,  as  a  separate  cause. 

Each  party  will  bear  his  own  oosts  of 
this  appeal.  Costs  of  the  former  trial  to 
abide  the  result  of  the  suit. 


The  28th  June- 1 866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

Gift  (by  Imsband  to  Wife)— Sale  (1^  wife  sod 
husband  respectively). 

Case  No.  171  of  1866. 

Special  Appeal  from  a  decision  passed  by  tks 
Principal  Sudder  Ameen  of  Dacca^  dated 
the  2yih  October  rS6^,  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that  JDis^ 
trict,  dated  the  i/fJh  March  iS6j, 

Khajah  Abdool  Gunnee  (one  of  the 
Defendants),  Appellant^ 

versus 

Shaikh  Nyamutoollah  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Bahoo  Gopal  Lai  Mitter  for  Respondents. 

.  A  wife  by  virtue  of  a  deed  of  rift  from  her  husbttad 
sold  certain  property  to  a  hond-fide  purchaser  exefcisin^ 
due  care  and  diligence.  Hb  ld  that  a  suhseqi^ent  aJe  <3 
the  same  property  by  the  husband  was  invalid. 

It  has  been  now  found  as  a  fact  that  the 
plaintiff's  purchase  was  good  and  bondfidt. 
The  husband  by  deed  of  gift  put  it  in  the 
power* of  the  wife  to  sell;  the  wife  aold  to 
a  bond-fide  purchaser  exercising  all  due 
care  and  diligence  in  receiving  the  title* 
deeds  and  registering  the  sale.  Under  these 
circumstances,  the  special  appellant,  as  sub- 
sequent purchaser  from  the  husband,  has  no 
title  which  can  stand  against  that  of  the 
plaintiff. 

The  appeal  is  dismissed  with  costs  and 
interest. 
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The  sfth  Jane  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Side  bf  Hindoo  widow— Eyideiice  of  necesiky— 
Consent  of  then  reversioner. 

Case  No.  117  of  1866. 

Speeml  Appeal  from  a  decision  passed  by 
ike  Principal  Sudder  Ameen  of  Jessorey 
dalid  the  /jM  November  186^,  reversing 
a  decision  passed  by  Ike  Moonsiff  of 
Jenidahy  dcUed  the  ijih  July  iS6$, 

Kalee  Mohan  Deb  Roy  (Plaintii!), 
Appellant^ 

versus 

Dhononjoy  Shaha  and  others  (Defendants), 

Respondents, 

Baboos  Mohinee  Mohun  Roy  and  Kedarnath 
Chatitrjee  for  Appellant. 

Mr.  G.  C,  Paul  and  Baboo  Woomesh  Chunder 
Banerjee  for  Respondents. 

Tbeoooientof  the  then  reversioner  to  a  sale  by  a  Hin- 
doo widow,  though  not  bindine  evidence  on  the  present 
heir,  is  strong^  presumption  of  the  existence  of  necessity 
tt  the  time  of  sale,  to  be  rebutted  oniy  by  proof  of 
fnad  and  oonusion  or  of  the  absence  of  necessity. 


The  28tfa  Jane  1866. 

Present  : 
The  Hon'bre  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Eirideiice— Loeal  Investigatioa— 
Report  of  Ameen. 

Case  No.  2533  trf  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Burdman,  dated  the  2jrd 
June  iSS^y  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated 
the  ajrd  September  1864. 

Seetaram  Mookec^ee  (Plainti£F),  Appellant, 

versus 

RaThMrisn  Mbokerjee  and  others  (Defend- 
ants-), Respondents. 

Baboo  Bungsheedhtir  Sein  for  Appellant, 

Baboo  Juggodanund  Mookerjee  for 
Respondents. 

The  report  of  an  Ameen  upon  a  local  investigation 
is  sufficient  evidence  to  support  a  decree,  if  it  is  be- 
lieved by  the  'G>urt,  and  considered  sufficient  without 
further  e^dence,  to  corroborate  it. 


We  think   that   we   should  not  interfere 
v\ih  ihe  decision  at   which    the    Principal 
Sudder  Ameen   has  arrived.     The   special 
appellant  urges   that   he   has   given   more 
weight  to  cert^n  evidence  than  he  ought^ 
and  that  in  law  that  evidence  did  not  fully 
prove  the  fact  which  it  has  been  held  to 
establish.    The  question  was  as  to  the  legal 
necessity  for   an  alienation   by  a  Hindoo 
widow  twenty  years  ago.  The  consent  of  the 
flien  reversioner  to  his  own  prejudice,  and 
his  admission  on  the  deed  of  alienation  that 
U  was  necessitated  for  the  payment  of  debts 
tnd  other  expenses,  had -been  considered 
sufficient  evidence   that   such    a   necessity 
existed.    No  fraud  is  alleged,  and,  if  the 
deed  was  executed   bond-fide,  the  consent 
of  the  reversioner,  being  one  of  the  require- 
iBents  mentioned  in  the  Hindoo  Law,  is,  we 
think,  a  strong  presumption  that  some  such 
Mcessity  existed.     It  is  not  binding  evi- 
<leiice  upon  the  present  heir,  but  in  the  ab* 
*cnoe  of  any  evidence  proving  fraud   and 
((plosion,  or  that  no  necessity  did  exist,  we 
^^^  that  the  consent  of  the  reversioner  is 
«^deiice  of  great  weight. 

We  therefore  dismiss  the  appeal  with  costs. 


The  Judge  seems  to  have  been  under  a 
wrong  impression.      He  says  that,    ''until 
the  plaintiff  has  proved  a  cause  of  action, 
a  local    investigation    is    unnecessary,   and 
such      investigation     can     never    be    the 
sole  ground  for  a  decree.''    By  ''investiga- 
tion" we  understand  the  Judge  to  refer  to 
the  report   of    the    Ameen  who  made  the 
local   investigation,   and  to  mean  that  the 
report    of  the  Ameen  cannot  of  itself  be 
sufficient  to  support  a  decree.    If  that  is  his 
meaning,  it  appears  to  us  to  be  a  mistake 
in  point  of  law,  for  the  report  of  an  Ameen 
upon  a  local  investigation  is  sufficient  evi- 
dence to  support  a  decree,  if  it  be  believed 
by  the  Court.    The  Judge  may  act  upon 
the  report  by  itself,   if  it  is    sufficient   to 
satisfy  him  without  other  evidence  to  corro- 
borate it.    If,   taking  the    report   and    the 
whole  of  the  evidence  in  the  canse,  the  Judge 
does  not  believe  that  the  plaintiff  was  in 
possession  of  any.  portion  of  the  land  which 
forms  the   "  Arrah''   within   12  years,  viz., 
before  the  commencement   of  the  suit,  he 
may  find  against  the  plaintiff.    If  he  believe 
the  report  by  itself,  he  may  act  upon  it. 

The  case  must  be  remanded  to  the  Judge 
to  be  re-tried  with  reference  to  the  above 
remarks. 
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The  28th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Hindoo  Law  of  Inheritance — Evidence— Effect 
of  bona-fide  decree  on  judgement-debtor's  heir- 
Estoppel — Sale  by  Hindoo  widow — Acquies- 
cence of  reversioner— Decree  for  loan  to  pay 
Government  Revenue. 

Case  No.  48  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  the 
24'PergunnahSj  dated  the  jist  December 

Gopaul  Chunder  Manna  (Plaintiff), 
Appellant^ 

versus 

Gour  Monee  Dossee  and  others  (Defendants), 

Respondents. 

Baboos  Gopal  Lai  Mitter  and  Ashootosh 
Dhur  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Kishen 
Kishore  Ghose,  Dwarkanath  Mitter, 
Unnoda  Per  shad  Banerjee^  Hem  Chun- 
der Banerjee,  Mohesh  Chunder  Chow- 
dhry,  Benee  Madhub  Banerjee,  Beneenath 
Bose,  Chunder  Kalee  Ghose,  Poorun 
Chunder  Mookerjee,  Otool  Chunder 
Mookerjeey  Bhugobutty  Churn  Ghose, 
Sreenath  Doss,  Kalee  Mohun  Doss, 
Nobbo  Kishen  Mookerjee,  Khetturnath 
Bose,  Gopeenalh  Mookerjee^  Anund 
Chunder  Ghosal,  Roopnath  Banerjee,  and 
Opendur  Chunder  Bose  for  Respondents. 

Suit  laid  at  Rs.  1,50,000. 

The  very  strongest  and  most  reliable  evidence  is 
required  in  the  case  of  a  claim  to  a  share  in  an  estate 
larger  than  the  Hindoo  Law  allows. 

In  the  absence  of  proof  of  collusion  between  the 
purchaser  and  the  decree-holder,  the  decree  is  binding 
against  the  heir  in  expectancy  of  the  judgment-debtor. 

The  fact  of  a  revisioner  bein^  an  attesting  witness 
to  a  conveyance  by  a  Hindoo  widow  is  an  acquiescence 
4>n  his  part  which  precludes  him  from  impeaching  the 
sale  on  the  ground  of  waste. 

A  decree  against  a  Hindoo  widow  for  a  loan  to  pay 
Government  revenue  is  binding  on  the  reversioner. 

This  was  a  suit  by  a  reversioner  to  set 
aside  certain  alienations  and  other  acts  of 
the  defendant,  Gour  Monee,  which  are  al- 
leged to  be  subversive  of  his  interests  as  an 
heir  in  expectancy. 

Gour  Monee  is  the  maternal  grandmother 
of  the  plaintiff,  and  is  in  possession  of  the 
estate  of  her  husband,  Ram  Narain  Mundul. 
The  said  Ram  Narain  died  on  the  nth 
Aghrain  1241,  and  the  plaintiff  attained  his 
majority  on  the  9th  Assin  1260  B.  S.    This 


suit  was  instituted  on  the  31st  December 
1 86 1.  No  less  than  thirty-five  parties  were 
made  defendants,  and  the  claim  of  the  plaint- 
iff refers  to  transactions  some  of  them  of 
very  ancient  date. 

The  plaintiff  classes  his  claim  under  five 
heads  : — 

I  St.  Alienations  made  by  the  widow  Gour 
Monee  contrary  to  the  Hindoo  Law. 

2hd.  Properties  which  had  been  sold  in 
execution  of  decrees  in  which  the  widow 
was  personally  liable,  and  not  the  estate  of 
Ram  Narain. 

yd.  Proceeds  of  sales  of  talooks  sold 
for  arrears  of  Government  revenue  w^hich 
have  been  permitted  by  the  widow  to  be 
drawn  out  of  the  Collectorate  in  satisfaction 
of  debts  other  than  those  of  Ram  Narain. 

4th.  Alienations  of  properties  dedicated 
to  idols. 

jM.  Properties  still  in  the  possession  of 
Gour  Monee. 

The  Principal  Sudder  Ameen  of  the 
34-Pergunnahs  has  disposed  of  the  cases  of 
each  defendant  separately,  and  for  conveni- 
ence sake  we  liave  adopted  the  same  me- 
thod of  procedure. 

No.  I. — The  first  case  is  that  of  Obinash 
Mookerjee  and  others.  The  plaintiff  has 
wholly  failed  to  prove  that  the  land  in 
Mouzah  Nowapara,  with  an  area  of  41 
beegahs  13  cottahs,  belonged  to  the  estate  of 
I  his  maternal  grandfather  Kam  Narain.  The 
long  occupation  of  the  defendants  is  admit* 
led,  and,  in  the  absence  of  all  proof  on  the 
part  of  the  plaintiff,  their  possession  cannot 
•be  disturbed.  The  suit  was*  pending  in  the 
Court  below  for  nearly  three  years,  and  every 
facility  was  given  to  the  plaintiff  of  proving 
his  claim. 

With  reference  to  the  plaintiff's  alle,^ation 
that  the  surplus  proceeds  of  Talook  No.  93 
were  drawn  out  under  warrant  of  the  Sheriff 
of  Calcutta  in  satisfaction  of  the  decree 
obtained  by  Obhoy  Churn,  the  mortgag-ee, 
against  Lukhee  Narain  Mundul,  the  brother 
and  co-sharer  of  Ram  Narain  and  others, 
we  observe  that  there  is  nothing  to  connect 
the  mortgage-deed  executed  by  Gour  Monee, 
the  maternal  gran  i mother  of  the  plaintiff, 
wiih  the  properties  mentioned  in  the  warrant 
of  the  Sheriff  ;  and  tnere  is  no  evidence  ad- 
duced to  show  that  the  monies  which  were 
drawn  out  by  the  raort<i:agee,  Obhoy  Chum, 
the  father  of  the  defendant,  under  cover  of 
the  Siierift"'s  warrant,  were  in  satisfaction  of 
a  decree  under  which  Gour  Monee  was  only 
personally  liable.  Further,  the  amount  al- 
leged to  have  been  drawn  out  by  the  defend- 
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ants  is  not  stated  in  the  plaint.  The  claim 
is  altogether  vague  and  indistinct.  We  dis- 
miss the  plaintiff's  appeal,  in  as  far  as  these 
defendants  are  concemedi  with  costs  and  in- 
terest. 

No.  2. — Buzloor  Roheem,  defendant. — No 
appeal  is  preferred.  The  plaintiff  obtained  a 
decree  against  this  defendant,  which  has  been 
upheld  by  this  Coart  in  a  separate  decision. 
No.  3. — ^The  thijd  defendant  is  Modhoo- 
soodan  Mnndul.  The  written  statement 
of  the  defendant  raises  a  question  as  to  the 
extent  of  Ram  Narain's  share  in  the  estate 
left  by  the  common  ancestor  Obhimono 
Doss.  The  plaintiff  avers  that  the  share 
of  bis  maternal  grandfather  Ram  Naraiiv 
was  8  annas,  whereas  tbe  defendant,  who  is 
the  son  of  a  step- brother  of  the  common 
ancestor  named  above,  asserts  that  the  share 
of  Ram  Narain  was  only  4  annas. 

We  find,  on  reference  to  the  genealogical 
table  which  is  on  the  record,  and  which  is 
not  disputed,  that  Obhimono  had  four  sons, 
Joy  Narain,  Gooroo  Pershad,  Luckhee  Na- 
rain, and  Ram  Narain.  Now,  according  to 
the  ordinary  rule  of  descent  under  the  Hin- 
doo Law,  Ram  Narain  would  be  entitled 
to  only  4  annas,  and  not  to  8  annas.  But 
the  plaintiff  alleges  that  Mothoor  Mohun,  the 
son  of  Joy  Narain,  the  eldest  brother  of 
Ram  Narain,  by  will  made  over  the  4  annas 
share  which  he  inherited  from  his  father 
tc  Luckhee  Narain  and  Ram  Narain  in  equal 
shares — that  is  to  say,  2  annas  to  each — 
and  that  Doya  Moyee,  the  widow  of  the 
son  of  the  second  brother  Gooroo  Pershad, 
relinquished  her  title  in  a  4  annas  share  ol 
the  estate  to  Luckhee  Narain  and  Ram  Na- 
rain, and  contented  herself  with  receiving 
maintenance,  and  that  thus  an  8  annas  share 
in  the  estate  became  vested  in  Ram  Narain, 
viz. : — 
His  own  share  by  inheritance,  4  annas 
By  will  of  Mothoor  Mohun,  2  annas 

By  relinquishment  of  Doya  Moyee,  2  annas 

Total,  8  annas. 


The  will  of  Mothoor  Mohun  has  not  been 
produced  in  this  case,  and,  although  inci- 
dental mention  is  made  of  a  will  in  another 
case  to  which  the  defendants  were  not  par- 
tiiSy  no  issue  was  raised  as  to  the  validity 
of  the  will,  nor  was   it   filed   in   that  suit. 
Further,  we   find   that  Bromo  Moyee,    the 
widow  of  Mothoor  Mohun,  has  drawn  out 
iurplus  proceeds  to  the  extent  of  four  annas — 
the  share  which  the  her  husband  inheriieii — 
without  objection.      The  very  strongest  and 
inost  reliable  evidence  is  required  in  cases 


where  a  claimant  sets  up  a  title  to  a  share 
in  an  estate  larger  than  that  which,  under 
the  ordinary  rules  of  inheritance,  would  de- 
volve to  him.  The  plaintiff  files  no  proof 
whatever.  The  relinquishment  by  Doya 
Moyee  is  entirely  without  proof,  and  is  quite 
improbable. 

With  reference  to  Talooks  397  and  398, 
mortgaged  by  Ram  Narain  to  Modoosoo- 
dun  Banerjee,  said  to  be  benamee  for  the 
defendant  Modoosoodun  Mundul,  we  observe 
that  this  transaction  is  more  than  thirty  years 
old.  The  mortgage-deed  has  been  filed  in  se- 
veral other  suits,  in  one  Court — ^that  of  the 
Judge  of  the  Twenty-four  Pergunnahs — so 
far  back  as  in  1839.  This  deed  could  not, 
therefore,  have  been  manufactured  in  antici- 
pation of  a  suit  to  be  brought  years  after  by  a 
party  whose  right  of  inheritance  even  new 
rests  upon  a  contingency.  The  properties 
mortgaged  were  sold  in  satisfaction  of  a  debt 
of  Ram  Narain,  and  were  purchased  by  the 
defendant.  They  were  never  in  the  pos- 
session of  Gour  Monee  ;  and  the  plaintiff's 
allegation  that  she  wasted  the  property  is, 
therefore,  clearly  without  foundation.  Whe- 
ther the  plaintiff's  equity  of  redemption  is 
still  alive  is  a  question  which  does  not  arise 
in  this  case. 

The  claim  to  the  garden-lands  in  Mo- 
heshurpore  is  not  pressed  by  the  pleaders 
for  the  plaintiff,  appellant. 

With  reference  to  the  other  lands  in  the 
same  village  occupied  by  tanks,  buildings, 
and  drains,  it  is  very  clear  that  these  pro- 
perties were  sold  out-and-out  by  Ram  Narain. 
A  copy  of  the  bill  of  sale  is  filed  ;  the  ori- 
ginal is  to  be  found  in  the  record  of  Appeal 
No.  2190  of  1863  pending  in  this  Court. 
The  copy  was  taken  from  the  records  of 
the  High  Court.  And  the  defendant  has 
been  in  possession  for  more  than  1 2  years. 
There  has  been  no  illegal  alienation  of  the 
property  by  Gour  Monee,  but  an  out-and- 
out  sale  by  Ram  Narain,  who  was  fully 
entitled  to  dispose  of  the  property. 

In  the  matter  of  the  Thakoor  or  idol  in 
the  large  tank,  and  the  endowed  lands  in 
Moheshurpore  antl  Doorgapore  of  a  very 
small  area,  it  is  admitted  that  this  idol  and 
these  lands  are  ijmalee,  and  the  plaintiff 
ip  entitled  to  a  declaration  of  his  title  to 
succeed  jointly  with  the  other  members  of 
the  family  on  the  death  of  Gour  Monee;  ■• 
and  this  we  accordingly  give  him.  The 
appeal  of  the  plaintiff,  as  against  this  de* 
fendant,  is  otherwise  entirely  dismissed  with 
all  costs  and  interest. 
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No.  4. — 'Modhoosoodnn  Baneijee,  defend- 
ant.— The  appeal  as  against  this  defendant 
is  not  pressed  by  the  pleaders  for  the  plaint- 
\%  ap^llant.  It  is  dismissed  with  costs 
mA  interest. 

No.  5. — Modhoosoodun  Deb,  defendant. — 
It  is  admitted  that  the  plaintiff  has  pro- 
ceeded against  the  wrong  party.  This  de- 
fendant is  entitled  to  his  costs  in  all  the 
Courts  with  interest. 

No.  6. — Ram  Koomar  Hold^,  defendant. — 
This  part  is  not  appealed. 

No.  7. — Ruttun  Misser,  defendant. — Not 
appealed. 

No.  8. — Nogendro  Chunder  Ghose,  de- 
fendant.—The  appeal  as  against  this  defend- 
ant fs  n6t  pressed  by  the  pleaders  for  the 
plsdntiff,  appellant.  It  is  dfemissed  with 
COflts  and  interest. 

No.  9. — Ram  Comal  Mundul,  defendant. — 
With  reference  to  the  claim  of  the  plaintiff 
to  ceitam  lands  which  he  avers  to  be  lakheraj, 
but  which  the  defendant  avers  he  is  in 
possession  of  as  m&l,  we  find  that  there 
is  nothing  in  the  resumption-proceedings 
filed  by  the  plaintiff  to  identify  the  lands 
mentioned  in  those  proceedings  with  the 
lands  admittedly  in  the  long  occupation  of 
the  defendant.  The  chittahs  which  the 
plaintiff  files  were  not  relied  upon  in  the 
resumption-proceedings,  and  are  quite  use- 
less for  the  purpose  of  identification.  The 
resumption-proceedings  g^ve  no  botmdaries 
dr  any  other  information  which  would 
assist  the  plaintiff  in  identifying  the  lands. 

With  reference  fo  the  property  called 
Lot  Mandor,  the  possession  of  Ram  Narain 
at  any  time  within  twelve  years  before  his 
death  is  not  proved.  The  plaintiff  has  not 
even  started  his  case  by  shewing  that  the 
party  through  whom  he  claims  was  at 
any  time  in  possession  of  this  property. 
The  appeal  as  against  this  defendant  is, 
therefore,  dismissed  with  costs  and  interest. 

No.  10. — Romonee  Dossee,  defendant. 

No.  II. — Joy  Kisto  Sircar,  defendant. 

It  is  admitted  that  the  appeals  as  against 
these  defendants  ihust  be  governed  by  our 
decision  in  the  case  of  defendant  No.  9. 
These  two  defendants  are,  therefore,  entitled 
to  their  costs  in  all  the  Courts  with  interest. 

No.  12. — Bhoopal  Chunder  Biswas. — ^No 
appeal  has  been  made  against  this  defend- 
ant. 

No.  13. — Ram  Comul  Mundul,  defend- 
ant.— ^The  defendant  purchased  the  property 
claimed  in  1840,  and  has  been  in  possession 
ever  since.  There  is  no  collusion  proved  or 
shewn  between  the  decree-holder  hi  i^atlSfac- 


•  Vide  Privy  Council 
decision  reported  in  Vo- 
lume 11.,  Weekly  Report- 
er, page  37,  Rajah  Leela^ 
nund. 


tion  of  whose  decree  the  property  in  dispote 
was  9old,  and  the  defendant,  the  pnrdnser^ 
of  that   properly.     The  decree  was   fairly' 
and  properly  obtained  against  Gour  Moncte, 
as  the  widow  and  executrix  of  Ram  Naram  ; 
and,  in  the  absence  of  any  attempt  even  to 

show  collusion  be- 
tween the  purchaser 
and  the  decree-holder. 
It  is  binding  *  against 
the  plaintiff,  her  heir 
in  expectancy. 

No.  14. — Huree  Mohun  Mundul,  defend- 
ant.— ^This  defendant's  purchase  of  one  bec- 
gah  of  land  in  the  village  of  Shahapore, 
together  with  other, land,  was  made  after  tbe 
plaintiff  reached  his  majority.  The  veodor 
was  Gour  Monee,  and  the  plaintiff  was  aa 
attesting  witness  to  the  bill  of  sale.  The 
petition  of  the  plaintiff  alluded  to  by  tbe 
Principal  Sudder  Ameen  in  his  decision, 
does  not,  as  stated  by  that  officer,  admit  the 
genuineness  of  the  defendant's  purchase. 
But  the  fact  of  his  being  an  attesting  wit- 
ness to  the  conveyance  shews,  in  our  opi- 
nion, an  acquiescence  on  his  part  in  Ae  act 
of  Gour  Monee,  which  cannot  be  impeached 
on  the  ground  of  waste.  The  appeal  as 
against  this  defendant  must,  therefore,  be 
dismissed  with  costs  and  interest. 

No.  15. — Doorga  Chum  Chowdhry,  de- 
fendant.— It  is  admitted  that  our  decision  in 
the  case  of  the  defendant  No.  13  governs 
this  appeal,  which  is  dismissed  with  costs 
and  interest. 

No.  16. — Doorga  Monee  Dossee,  defend- 
Itnt. — Our  decision  in  the  case  of  defendant 
No.  3  governs  this  appeal,  which  is  dismissed 
with  costs  and  interest. 

No.  17. — Chunder  Koomar  Mundul — This 
appeal  follows  the  decision  in  No.  9.  It  is 
dismissed  with  costs  and  interest. 

No.  18. — Chintamonee  Dwalee,  defend- 
ant.— No  appeal  has  been  preferred  against 
the  decision  of  the  Court  below  as  agunst 
the  defendant. 

No.  19. — Issur  Chunder  Mundul,  defend- 
ant.— ^This  appeal  opens  out  the  question  of 
the    extent    of    Ram    Narain's  share,  t,  ^., 
whether  it  was  4  annas  or  8  annas.    This 
has  been  decided  by  us  in  the  appeal  against 
the  defendant  No.  3,  Modhoosoodun  Mun- 
dul.     With  reference  to  the  lands  which  the 
plaintiff  claims  as  lakheraj  and  the  defend- 
ant as  m^l,  of  which  he  has  held  long  and  un- 
interrupted possession,  no  proof  has  been  ad- 
duced \o  identify  these  lands  with  the  lands 
which  were  the  subject  of  the  suit  decided 
on  the  5th  Jufy  1848,  to  which  Mr.  Gaistia 
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and  Li)u:khee  Narain  were  parties,  and  in 
which  Gour  Momee  was  a  pro  formd  defend- 
-ant.  The  appeal  of  the  plaintiff  as  against 
this  ddendant  must  be  dismissed  with  costs 
and  tnierest  including  those  of  the  zemindar, 
Baboo  Degumber  Mitter,  who  has  been  un- 

[  necessarily  dragged  into  this  suit. 

No^  to. — ^Koylash  Chunder  Mundul  and 
others,  defendants. — The   pleaders   for  the 

.  plaintiS  do  not  press  this  appeal,  which  is 
dismissed  with  costs  and  interest. 

j       No.  a  I. — Gunga  Gobind   Mundul. — ^The 

\  pickers  for  the  plainti£F,  ayppellant,  admit 
that  our  decision  in  the  appeal  of  defendant 
No-  i4»  Huree  Mohun  Mundul,  apply  to  tl^e 
8  beegahs  \\  cottahs  of  land  in  the  village 
of  Amgachee.  With  reference  to  the 
claim  of  the  plaintiff  for  the  remaining 
lands,  the  pleaders  abandon  it.  Appeal  dis- 
missed With  costs  and  interest. 

No.  22. — Benee  Madhub  Butto  Puncha- 
nun.  defendant. — ^The  small  area  of  land 
involved  in  this  appeal  was  granted  in  gift 
by  Ram  Narain  on  the  21st  Assar  1241  to 
his  son-in-law  Thakoor  Doss.  He  mortgaged 
the  land  to  Jugurnath  Misree,  who  foreclosed 
his  mortgage,  sued  the  mortgagor  and 
Goor  Monee,  and,  obtaining  possession,  sold 
to  the  defendant  before  the  Court.  This  is 
not  an  alienation  by  Gour  Monee  or  an  act 
of  waste  on  her  part.  She  was  a  party  to 
the  foreclosure-suit,  and  never  questioned  the 
bona  fides  of  the  gift  by  Ram  Narain.  No 
coUasion  is  proved  or  suggested  even  be- 
twcfen  Gour  Monee  and  the  present  defend- 
ant. The  appeal  must  be  dismissed  with 
costs  and  interest. 

No.  23. — Gunesh  Junonee  Dossee,  defend- 
anL — ^The  pleaders,  after  hearing  our  de- 
cision in  the  appeal  against  defendant 
No.  22,  declined  to  argue  this  appeal,  which 
is  similar  in  its  merits  to  that  in  No.  22. 
It  is  dismissed  with  costs  and  interest. 

No  24. — ^Madhub  Chunder  Aduk,  defend- 
ant.— lo  this  case,  it  appears  very  clear  that 
Lockhee  Narain  the  brother,  and  Gour  Mo- 
nee the  widow,  of  Ram  Narain,  mortgaged 
ceitaio   properties  to  Obhoy   Churn.      Mr. 
Garstin  was  by  a  subsequent  decree  declared 
to  be  a  co-sharer  of  the  said  Obhoy  Churn. 
The  mortgagors  failed  to  pay  the  monies  bor- 
rowed.   The  mortgagees  sued  and  obtained  a 
decree  against  Luckhee  Narain  and  Gour  Mo- 
nee,   The  monies  were  borrowed  for  a  legal 
necessity,  z^is.,  the  payment  of  the  Govern- 
ment revenue ;  and  this  necessity  is  recited  in 
the    mortgage-bond.      The    borrower    was 
not  bound  to  see  bow  the  money  borrowed  was 
appropriated,  but  we  have  been  shewn  that 


the  bank-notes  which  fornied  part  of  the 
consideration-iQoney  found  their  way  into 
the  Government  Treasijiry  in  payment  of 
revenue  due  from  a  tak>ok  belonging  to  the 
estate  of  Ram  Narain.  The  decree  against 
Gour  Monee,  which  has  not  been  Sibewn  to 
be  collusive,  is,  therefore,  clearly  binding 
upon  the  plaintiff,  the  reversioner,  apd  the 
appeal  as  against  this  defendant  must  be 
dismissed  with  costs  and  interest. 

No.  25. — Dhununjoy  Holdar,  defendant.* — 
Our  decision  *in  the  appeal  preferred  against 
defendant  No.  24  governs  this  case.  Ap- 
peal dismissed  with  costs  and  interest. 

No.  26. — Huro  Pershad  Chowdhry  and 
others,  defendants. — This  appeal  is  with- 
drawn by  consent  of  both  parties,  each  pay- 
ing their  own  costs. 

No.  27. — Neel  Rutno  Shikaree,  defend- 
ant.— ^The  pleaders  for  the  appellant  adpiit 
that  our  decision  on  the  appeal  against  de- 
fendant No.  3  governs  this  appeal,  which  is 
dismissed  with  costs  and  interest. 

No.  28. — Muddun  Mohun  Doss,  defendant. 
— ^This  appeal  has  reference  only  to  the  i 
beegah  i^  cottahs  of  land  in  Chuck  Etbaree. 
The  parties  admit  that  the  plaintiff  is 
entitled  to  a  declaratory  decree  to  the  e£Fect 
that  the  alienation  is  binding  upon  him  dur- 
ing the  lifetime  of  Gour  Monee  alone,  and 
that,  if  he  survive  her,  he  will  be  entitled  to 
succeed  to  the  property.  Such  a  declaration 
we  accordingly  make. 

No.  29. — Raj  Kishen,  Madhub  Chunder 
'  Banerjee,  and  others. — The  appeal  as  against 
these  defendants  is  not  pressed  by  the  plead- 
,,er8  for  the  appellant.  It  is  dismissed  with 
costs  and  interest. 

No.  30. — Baboo  Gopal  Lai  Thakoor,  de- 
fendant.— This  appeal  is  not  pressed.  No 
act  of  waste  on-  the  part  of  Gour  Monee  is 
shewn.  The  appeal  is  dismissed  with  costs 
and  interest. 

No.  31. — Bromo  Moyee,  defendant. — This 
appeal  opens  out  the  question  of  the  extent 
of  the  share  of  Ram  Narain  under  the  will 
of  Mothoor  Mohun  and  the  alleged  relin- 
quishment by  Dya  Moyee — points  which 
have  been  disposed  of  by  our  decision  in  the 
appeal  against  defendant  No.  3.  The  ap- 
peal is  dismissed  with  costs  and  interest. 

No.  32. — Dya  Moye  Dossee,  defendant. — 
The  same  remarks  apply.  Appeal  dismissed 
with  costs  and  interest. 

No.  33. — Hulodhur  Roy,  defendant. — This 
appeal  is  abandoned,  and  is  dismissed  with 
costs  and  interest. 

No.  34. — Prosonno  Moyee,  defendant. — 
We  conciu:  with  the  Principal  Sudder  Ameen 


5* 


Civil 


THK  WKKKLY   ftSPORTBR. 


Rulings^ 


[Vol.  VI. 


that  the  plaintiff  and  his  maternal  grand- 
mother Gour  Monee  are  colluding  to  de- 
prive this  defendant,  the  heir  of  Luckhee 
Narain,  of  her  title  to  perform  the  duties 
devolving  on  the  shebait  of  certain  endowed 
Birmotur  lands  which  were  decreed  to  her 
father-in-law  Luckhee  Narain.  The  appeal 
is  dismissed  with  costs  and  interest. 

The  plaintiff,  appellant,  has  asked  this 
Court  to  remove  Gour  Monee  from  the  pos- 
session which  she  still  enjoys  of  the  remain- 
ing properties  belonging  to  the  estate  of 
Ram  Narain,  and  to  appoint  a  receiver  who 
will  account  to  Gour  Monee  for  the  profits 
during  her  life ;  but  as  no  act  of  waste  such 
as  to  threaten  the  destruction  of  the  corpus 
of  the  estate  has  been  established  or  other 
sufficient  cause  shewn  such  as  to  justify  the 
interference  of  the  Court,  we  cannot  comply 
with  his  request. 


The  28th  June  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt., 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Evidence. 
Case  No.  2661  of  1865. 

Special  Appeal  from  a  decision  passed  by 
M outvie  Anwar  Aliy  Principal  Sudder 
Ameen  of  Tipper  ah,  dated  the  rjlh  June 
1 86^ J  reversing  a  decision  passed  by 
Moonshee  Abdool  Khuluk,  Moonsiff  of 
J^gg^fnalh  Diggee,  dated  the  joth  July 
1864. 

Khemun  Kuree  Chowdranee  and  others 
(Plaintiffs),  Appellants, 

versus 

Beerchunder  Joobraj  and  others  (Defendants), 

Respondents, 

Baboos  Kali  Mohun  Doss  and  Sreenath 
Banerjee  for  Appellants. 

Baboos  Dwarkanath  Mitter  and  Onookool 
Chunder  Mookerjee  for  Respondents. 

*^ Ought  not  to  he  accepted"  may  have  different 
meaning  with  reference  to  documentary  evidence  and  to 
parol  evidence. 


We  think  that  this  appeal  must  be  dis- 
missed, for,  even  assuming  that  the  onus  lay 
upon  the  defendant  to  prove  what  land  fell 
within  the  exception,  the  Principal  Sudder 
Ameen  says  that  "the. Ameen  has  filed  his 
"report,  from  which  it  is  fully  clear  and 
"  established  that  the  disputed  land  appear- 
"  tains  to  Mouzah  Ramroygram  in  the  khood- 
"  kasht  of  the  zemindar  and  in  the  posses- 
"  sion  of  the  defendant,  appellant."  If  that 
report  was  admissible  in  evidence,  there 
was  evidence  on  the  part  of  the  defend- 
ant to  show  that  this  land  was  in  his 
possession  and  did  belong  to  the  khcxxl- 
kasht  of  the  zemindar.  This  was  the 
conclusion  arrived  at  by  the  officer  sent 
to  make  a  local  investigation,  and  his 
report  is  evidence. 

But  then  it  is  said  that  the  Principal 
Sudder  Ameen  ought  not  to  have  acted  upon 
the  report  of  the  Ameen*  inasmuch  as  the 
Ameen  had  attached  to  his  report  certain 
documentary  evidence  which  was  admissible^ 
whereas  many  of  these  papers  were  rejected 
by  the  Principal  Sudder  Ameen  as  admis- 
sible. The  Principal  Sudder  Ameen  has 
gone  through  several  of  the  documents,  and 
has  given  good  reasons  for  not  considering 
them  satisfactory.  With  regard  to  other 
documents  and  the  parol  evidence,  the  Prin- 
cipal Sudder  Ameen  has  used  an  ambiguous 
word,  which  means,  as  I  understand,  that 
they  "ought  not  to  be  accepted."  "  Ought 
,not  to  be  accepted,"  with  reference  to  writ- 
ten documents,  and  to  parol  evidence,  may 
have  different  meanings.  With  regard  to 
^documentary  evidence,  the  words  may  mean 
that  it  is  not  legally  admissible — as  to  parol 
evidence,  that  it  is  not  worthy  of  credit, 
We  think  that  is  the  meaning  of  the  Principal 
Sudder  Ameen,  and  we  have  not  been  shown 
any  document  to  which  reference  was  made 
by  that  expression  which  ought  to  have  been 
admitted. 

If  it  were  necessary,  the  case  might  be 
referred  back  to  the  Principal  Sudder  Ameen 
to  specify  more  clearly  what  he  means. 
But  nothing  has  been  shown  to  induce  us 
to  believe  that  there  is  such  an  ambiguity 
in  the  expression  of  the  Principal  Sudder 
Ameen  as  to  require  us  to  send  the  case  back* 
and  thus  to  continue  the  litigation  between 
the  parties  and  to  cause  further  delay 
and  expense  without  benefit  to  either  of 
them.  Under  these  circumstances,  it  ap- 
pears to  us  that  the  judgment  of  the 
Principal  Sudder  Ameen  must  be  affirmed 
with  costs. 
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Tbe28th  Jane  1866. 

I 

Present : 

The  Honl)le  Sir  Barnes  Peacock.  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

LinuUtimi— Section  14,  Regfulation  III.,  1793— 
Peodencj  of  suit  to  aet  aside  Revenue-sale. 

Case  No.  3378  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome^  Principal 
Sudder  Ameen  of  Sarun,  dated  the  21st 
August  iS6$y  affirming  a  decision  passed 
by  Moulvie  Furreedooddeen,  Sudder  Ameen 
of  that  Pistricty  dated  the  27th  October 
1862, 

Miinnoo  Bebee  (Plaintiff),  Appellant, 

versus 

Kandkishore  Lali  and  others  (Defendants), 

/Respondents, 

Baboo  Anund  Gopal  Paulit  ior  Appellant. 

Baboos  Greesh  Chunder  Ghose  and  Debendro 
Narain  Bose  for  Respondents. 

The  pendency  of  a  suit  to  set  aside  a  reveoue>saIe  is 
•ot  a  legal  reason,  within  the  meaning  of  Section  14, 
Regulstioa  IIL,  I793>  to  support  a  plea  of  imitation. 

The  right  to  sue  accrued  when  the  pur- 
chase was  made  under  the  revenue-sale,  and 
the  opposite  party  could  not  have  opposed 
the  claim  on  the  ground  that  a  suit  was 
pending  to  set  aside  the  sale.    The  defend- 
ant ras  no  party  to  that  proceeding.    We  do 
not  think  that  that   suit  is  a  legal  reason 
within  the  meaning  of  Section  14,  Regulation 
HL  of  1793.    It  certainly  did  not  preclude 
the  plaintiff  from  obtaining  redress  if  she 
kad  a  right    The  judgment  of  the  Lower 
AppelUte  Court  is  right,  and  is  aflSrmed  with 
costs. 

Vol  VI. 


The  28ih  June  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7., 
Chief  Justice,  and  the  Hdn'ble  G.  Loch; 
J^dge. 

Maintenance—Right  of  suit  by  wife  against 
husband— Section  316,  Code  of  Crimiaal  Pxo^ 
cedore. 

Case  No.  3462  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Itruth  Hossein,  Principal 
Sudder  Ameen  of  Behar,  dated  the  12th 
September  186^,  affirming  a  decision 
passed  by  Moons hee  Ali  Ahmed,  Moon- 
siff  of  Aurungabady  dated  the  -  2^th 
July  i86s, 

Lallah  Gopee  Nauth  (Defendant), 
Appellant, 

versus    - 

Mussamut  Jeetun  Kooer  (Plaintiff), 
Respondent, 

Baboo  Roopnath   Banerjee    for    Appellant. 

•  •  • 

Baboos  Unnoda  Persad  Banerjee  and  Chun^ 
der  Madhub  Ghose  for  Respondent. 

Section  316,  Code  of  Crimmal  Procedure,  does  not  bar 
a  suit  by  a  wife  against  her  husband  for  maintenance. 

It  is  not  contended  that,  by  the  Hindoo 
Law,  a  wife  is  not  entitled  to  have  mainten- 
ance provided  for  her  by  her  husband  if  be 
refuses  to  maintain  her.  But  it  is  con- 
tended that,  by  virtue  of  the  operation  of 
Section  316,  Aft  XXV.  of  186 1,  the  plaititiff 
is  barred  from  suing  her  husband  for  main- 
tenance. Jt  appears  to  us  that  Section 
316  does  not  deprive  the  wife  of  any  re- 
medy in  the  Civil  Courts  which  she  would 
otherwise  have  had.  Therefore,  it  not 
being  contended  that  the  wife  had  no  right 
to  maintenance  from  her  husband,  we  see 
no  ground  for  disturbing  the  judgment  of 
the  Lower  Appellate  Court  which  has 
awarded  maintenance  to  her.  The  decree 
is  affirmed  with  costs. 
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The  a  9th  June  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G. 
Macpberson,  fudges. 

Joint    Hindoo    Family— Presumption    of  joint 

property. 

Case  No.  3612  of  1865. 
Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Moorshedabad,  dated  the 
22nd  August  t86^,  modifying  a  decision 
passtd  by  the  Sudder  Ameen  of  that 
District^  dated  the  2gth  May  186^, 

Gooroo  Pershad  Roy  and  others 
(Defendants),  Appellants^ 

versus 

Debee  Pershad  Tewaree  (Plaintiff), 
Respondent, 

Baboos  Luckhee  Churn  Rose  and  Mohen- 
dro  Lai  Seal  for  Appellants. 
Baboo  Umbika  Churn  Banerjee  for 
Respondent. 

The  rule  of  Hindoo  Law  in  cases  of  joint-family 
property  (/.  e,,  that  it  must  be  presumed  to  be  joint 
until  proved  to  be  the  contrary)  is  applicable  to  a  case 
where  the  property  has  passed  by  sale  into  the  hands  of 
third  parties,  and  has  been  redeemed  by  private  purchase 
by  one  of  the  former  shareholders. 

The  facts  in  this  case,  as  found  by  the 
Lower  Court,  are  that  the  property  of  certain 
judgment-debtors,  Kishen  Pershad  Tewaree 
and  Gooroo  Pershad  Tewaree,  were  adver- 
tised for  sale.  PJaintiff  put  in  a  claim  as 
being  sole  proprietor  of  the  attached  proper- 
ty, but  his  application  was  rejected.  The 
Court  executing  the  decree,  holding  that  the 
property  was  joint-family  estate,  ordered 
the  rights  and  interests  of  the  debtors  to  be 
sold  in  execution.  After  the  sale,  plaintiff 
purchased  back  the  property  from  the  auc- 
tion-purchaser, and  claims  to  be  the  sole  pro- 
Erietor,  and  brings  this  action  to  establish 
is  right.  The  Judge  holds  that  the  rule 
of  Hindoo  Law  in  cases  of  joint-family 
property  is  quite  irrelevant  in  a  case  where 
the  property  has  passed,  as  in  this  case, 
by  sale  into  the  hands  of  third  parties, 
and  has  been  redeemed  by  private  purchase 
by  one  of  the  former  shareholders.  It  then 
becomes,  unless  shewn  to  the  contrary,  his 
own  private  property,  and  he  therefore  gives 
a  decree  for  the  plaintiff,  and  affirms  the 
decision  of  the  first  Court. 

Two  objections  are  taken  to  this  judg- 
ment: I  St,  That,  though  the  plaintiff  has 
acquired  the  property  in  his  own  name,  yet, 
by  the  presumption  of  Hindoo  Law,  the 
members  of  a  joint  Hindoo  family  have  an 


interest  in    such    acquisitions.    2Hd,   That, 
even  if  plaintiff  has  purchased  the  property  ^ 
with  his  own  funds,  yet,  as  the  property  was  ' 
formerly  ancestral,  the  other  members  of  the 
joint  family  living  in    commensality    have 
an  interest  in  it. 

The  pleader  for  the  special  appellant  gave 
up  the  second  objection  when  pressed  by  ibe 
Court  to  support  his  allegation  by  the  Hin- 
doo Law.  On  the  first  point,  we  find  that 
the  family  were  originally  joint  in  food,  resi- 
dence, and  business;  that  the  property  in 
question  was  ancestral ;  that  it  was  sold  for 
the  debts  of  some  of  the  members  of  thai 
family  and  re-purchased  by  the  plaintifiF,  bat 
whether  from  his  own  private  funds  or  from 
other  resources  belonging  to  the  family  has 
not  been  found.  The  Judge  calls  the  plaint- 
iff's purchase  a  private  purchase,  but  we 
cannot  from  these  words  gather  whether  the 
Judge  intended  to  say  that  plaintiff  purchased 
the  property  with  his  own  money,  or  that 
he  used  the  word  '* private"  in  contradis- 
tinction to  the  public  sale  in  execution.  As 
the  family  have  all  along  been  joint,  and  they 
are  still  living  in  commensality,  the  pre- 
sumption of  Hindoo  Law  that  the  property 
is  joint  property  does,  we  think,  arise,  unless 
plaintiff  can  distinctly  show  that  he  has 
purchased  it  from  his  own  private  funds. 
We  remand  the  case  for  a  clear  finding  on 
this  point. 


The  29th  June  1866. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Lakheraj  (Resumption  or  assessment  oO — Limit- 

atibn. 

Case  No.  99  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  p/ji 
December  186^,  reversing  a  decisiom 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  isth  AujgnU 
1863. 

Sristeedhur  Sawunt  and  others  (Defendants), 

Appellants, 

versus 

Romanath  Rokhit  (Plaintiff),  Respondeni. 
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Mr,  F,  Barrow  and  Baboo  Upprokash 
Chundtr  Mookerjee  for  Appellants. 

Bahoos  Divarkanath  Mitttr  and  Ashoolosh 
Dhur  for  Respondent. 

A  suit  for  the  resumption  or  assessment  of  Ikkheraj 
Uad  is  barred  by  limitation  under  the  proviso  to  Clause 
14,  Section  ly  Act  Xiy.  of  1859,  if  the  defendant  shows 
possession  as  lakheraj  before  1st  December  1790,  unless 
Ae  plaiotiif  can  rebnt  that  evidence  by  proving  the 
land  to  be  mAl  by  payment  of  rent  or  otherwise. 

This  was  a  suit  to  assess  lands  as  held  on 
an  invalid  rent-free  tenure.  Both  the  Lower 
Couits  decreed  plaintii!*s  suit.  It  is  pressed 
upon  OS  now  in  special  appeal — 

I.  That  the  burden  of  proof  has  been 
wrongly  pot  upon  defendant,  special  appel- 
lant, who  alleges  the  lakheraj  title. 

n.  That  special  appellant's  possession 
as  proof  of  his  title  was  not  sufficiently  con- 
sidered, and  that  such  possession  since  1790 
bars  the  plaintiff's  suit. 

It  appears  that  this  case  was  remanded 
whh  an  order  of  the  Judge  that  the  burden 
of  proof  was  to  be  put  on  plaintiff.  But  on 
the  appeal  by  the  plaintiff  now  before 
QSi  the  Judge  (wrongly,  it  is  pleaded)  put 
the  burden  of  proof  on  defendant,  saying  he 
was  clearly  in  error  in  his  previous  orden 
The  Judge  cited  the  decision  of  the  Court, 
3tst  May  1865,  A.  Forbes,  Appellant,  in 
support  of  his  view. 

In  respect  to  the  appellant  before  us,  the 
Judge  records  as  follows :  *'  As  regards  the 
"  lands  held  by  Sristeedhur  Sawunt,  he  files 
"as  his  title  aa  alleged  sunnud  of  Mr.  A.^ 
"Young,  the  Secretary  of  the  Bazee 
**  Zumeen  Du/lur,  declaring  certain  lands 
''airna  chuck  to  be  valid  lakheraj.  Now, 
"respondent  has  had  the  opportunity  (and 
*'has  elected  not  to  take  it)  of  showing  that 
*^the  lands  in  dispute  are  the  only  lands 
'"covered  by  the  sunnud,  and,  besides,  that 
"that  sunnud  is  a  manifest  forgery.  It 
"  purports  to  have  been  registered  by  a  Col- 
"  lector,  Mr.  Pearce,  in  1795,  but  that 
"registration  is  grossly  misspelt,  and  Mr. 
'•Pearce's  name  is  written  **Puraed;''  and 
^that  registration  purports  to  be  confirmed 
•hy  "Mr.  A.  Eyeng''  for  "A.  Young"  in 
"  i764f  or  31  years  before  it  was  ever  made 
"  at  all ;  and  the  Collector's  No.  of  Register 
"and  that  of  the  Bazee  Zumeen  Duftur, 
"which  never  could  correspond,  are  made 
"  exactly  to  do  so." 

^*ow,  as  to  the  forged  document,  Section 

^7>  Regulation   XIX.  of  1793,    enacts    as 
r  xoliowi;— 


"  If  it  shall  appear  to  any  Court  of  Judi- 
''cature  during  the  course  of  a  trial  that 
''  a  grant  for  land  to  be  held  exempt  from 
"the  payment  of  revenue,  dated  prior  to 
"the  1st  December  1790,  has  been  forged, 
*'or  that  the  name  of  the  original  grantee 
*'  has  been  erased,  and  any  othef  name  sub« 
"  stituted,  or  that  any  name  not  in  the  origi- 
"  nal  grant  has  been  inserted,  or  that  the 
"  denomination  of  the  tenure  in  the  original 
''  grant  has  been  erased  or  altered,  or  that 
"the  date  of  the  grant  has  been  changed, 
"or  that  the  grant  has  been  antedated,  the 
"grant  shall  be  adjudged  null  and  void, 
"  as  far  as  regards  the  exemption  of  the  land 
"  from  the  payment  of  revenue,  and  the  land 
"shall  be  subjected  to  the  payment  of  re- 
"  venue  accordingly." 

Act  XIV.  of  1859  is  the  later  law.  But 
still  the  proviso.  Section  i,  Clause  14,  of  it 
enacts : — 

"  To  suits  by  the  proprietor  of  any  land  or 
"by  any  person  claiming  under  him  for  the 
"  resumption  or  assessment  of  any  lakheraj  or 
"rent-free  land,  the  period  of  tweve  years 
"  from  the  time  when  the  title  of  the  person 
"  claiming  the  right  to  resume  and  assess  such 
"  lands,  or  of  some  person  under  whom  he 
"  claims,  first  accrued.  Provided  that^  in 
^^  estates  permanently  settled ^  no  suck  suity 
"  although  drought  within  twelve  years  from 
"  the  time  when  the  title  of  such  person  first 
**  accrued,  shall  be  maintained  if  it  is  shewn 
''that  the  land  has  been  held  lakheraj  or 
"  rent  free  from  the  period  of  the  Permanent 
"  Settlement:' 

Now,  with  whatever  reluctance  to  aid  so 
gross  a  case  of  forgery  as  this  on  the  Civil 
Side,  still  we  have  no  doubt  that,  under  the 
above  proviso  of  Clause  14,  Section  i,  Act 
XIV.  of  1859)  the  defendant  had  only  to 
show  possession  as  lakheraj  before  1790  to 
bar  the  plaintiff's  suit,  unless  the  plaintiff 
could  show,  in  order  to  rebut  defendant's 
evidence  of  possession  as  lakheraj,  before 
1790,  that  rents  had  been  collected  from 
the  land,  or  otherwise  show  it  to  be 
msll. 

In  this  view,  we  remand  this  case  to  be 
re-tried  with  reference  to  the  above  remarks ; 
that  is,  if  defendant,  on  whom  is  this  burden, 
can  show  possession  before  ist  December 
1790,  and  plaintiff  cannot  rebut  this  evidence, 
plaintiff's  case  must  be  dismissed  as  barred 
by  the  absolute  limitation  provided  by  the 
concluding  proviso  in  Clause  i,  Section  14, 
Act  XIV.  of  1859. 

Remand  accordingly. 
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The  30th  June  1866. 

Present: 

The  Hon'bie  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Examination  of  vritnesses— Day  of  hearing:. 

Case  No*  343  of  1866. 

Application  for  review  of  judgment  passed 
on  the  1 6th  May  186 s%  in  Special  Appeal 
^^'  3393  of  1864. 

Ranee  Oojulla  Kooin«iree  Dhujamonee  Debia 
(Plaintiff),  Petitioner, 

versus 

Gholam  Mostafa  Khan  alias  Modhoo  Khan 
and  others  (Defendants),  Opposite  Party, 

Baboo  Kishen    Succa  Mootierjee  for 

Petitioner. 

. itfr.   R, '  E,   Iwidali  knd  Baboo  Onoocool 
Chunder  Mookerjet  for  Opposite  Party. 

'    Where  a  day  has  been  fiied  for  hearings  the  witnesses, 

4he  Court  is  not  competent  to  decide  the  case^  without 

waiting  for  that  day,  in  the  absence  of  the  witnesses, 

on  the  around  that  no  amount  of  witnesses  would  be 

believed. 

The  Court  which  tried  this  case  acted 
illegally  in  disposing  of  it  before  the  day 
'appointed  for  hearing  the  plaintiff's  witnesses, 
^nthe  ground  that  it  was  not  likely  to 
believe  them.  There  might  have  been  very 
good  ground  for  refusing  to  adjourn  the  case 
beyond  a  day  once  fixed,  but  after  a  day  had 
been  appointed  for  hearing  the  evidence,  to 
decide  the  case  without  waiting  for  that  day, 
in  the  absence  of  the  witnesses,  was  illegal 
to  a  degree  which  much  surprises  us  in  our 
sCourt.  The  case  is  remanded  to  the  first 
Court  for  re-trial.  That  the  Judicial  Com- 
anissioner  should  have  set  forth  the  doctrine 
th^t  it  was  right  to  decide  without  waiting 
for  the  witnesses,  because  no  amount  of 
■witnesses  would  be  believed,  is  especially 
iBurprising.^ 


The  30th  June  1866. 
Present : 

The  Hon'bie  L,  S.  Jackson  and  W.  Markby, 

Judges. 

Appeal— Arbitration. 

Case  No.  978  of  1866. 

Special  Appeal  from   a   decision  passed  by 
•    the  Judicial  Commissioner  of  Chota  Nag- 
pore,     dated     the    iph    January    1866, 
affirming  a  decision  passed  by  the  Deputy 


Commissioner    of  Maunbhoom^  dated   ike 
lit  December  186 j, 

Hulodur  Sungiree  (Defendant),  Appellant, 

versus 

Gunesh  Santhal  and  others  (Plaintiffs), 
Respondents, 

Baboo  Umbika  Churn  Banerjee  lot 
Appellant. 

Mr,  R,  E.  Twidale  and  Baboo  Uprokash 
Chunder  Mookerjee  for  Respondents. 

An  appeal,  on  the  allegation  of  want  of  coosent  €A 
parties,  lies  from  the  order  of  a  Lower  Court,  under  Sec> 
tion  327,  Code  of  Civil  Procedure,  directin^jr  a  private 
award  of -arbitration  to  be  filed  and  enforced. 

Jackson,  J. — This  was  a  case  in  which 
an  application  was  made  under  Section  327 
of  the  Code  of  Civil  Procedure  to  file  and 
to  enforce  a  private  award«  The  defendant, 
being  called  upon  to  show  cause  why  the 
award  should  not  be  filed  under  that  Section, 
came  in  and  alleged  that  he  had  not  consent* 
ed  to  the  arbitration.  The  Court  of  first 
instance  enquired  into  that  matter,  and 
decided  that  the  parties  had  consented,  and 
accordingly  directed  that  the  award  shonld 
be  filed  and  enforced.  On  appeal  to  the 
Judicial  Commissioner,  that  officer  held  that 
no  appeal  lay  under  the  Section  cited,  and 
he  consequently  rejected  the  appeal.  P'rom 
that  decision,  a  special  appeal  is  now  prefer- 
red. In  a  case  arising  under  the  same 
Section  before  Mr.  Justice  Steer  and  myself, 
,on  the  7th  January  1864,  ft  was  held  that 
an  appeal  in  such  cases  would  lie,  and  in 
that  case  the  appeal  was  entertained,  and  the 
award  was  actually  set  aside.  In  a  more 
reicent  case  before  the  first  Bench  of  this 
Court,  when  the  Chief  Justice  and  myself 
were  present,  where  a  private  award  had 
been  filed  by  the  order  of  the  Principal 
Sudder  Ameen  of  Moorshedabad,  a  regular 
appeal  was  preferred  to  this  Court,  and,  on 
the  hearing  of  that  appeal,  the  Court,  bein^ 
of  opinion  that  no  defect  of  law  was  appa- 
rent on  the  face  of  the  award,  and  no  im- 
proper conduct  having  been  attributed  to  the 
arbitrators,  and  there  being  no  allegation  of 
want  of  consent  of  parties,  that  appeal  was 
dismissed,  and  the  decision  below  was  affirm- 
ed. 

The  right  of  appeal,  therefore,  of  partie9 
in  a  case  like  the  present  has  been  affirmed 
by  decisions  of  this  Court  It  appears  to 
me,  therefore,  that  the  Judicial  Commis* 
sioner  was  wrong,  and  that  the  case  ought 
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to  be  remanded  to  him  for  investigation  on 
its  merits — that  is,  to  enquire  whether  the 
appellant  had  actually  consented  and  sub- 
mitted to  the  arbitration. 

Markby,  y. — I  understand  that  it  is  the 
esKiblished  practice  of  this  Court  to  receive 
such  appeals,  and  I  therefore  think  that  this 
appeal  ought  also  to  be  received. 


The  2nd  July  1866. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Hindoo  Law  of  Inheritance— Widow— Brother 
— Limitation— Possession  as  Tmatee. 

Case  No.  852  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Kamroop,  dated 
the  28th  December  i86§,  affirming  a  deci- 
sion passed  by  the  Moonsiff  of  that  District, 
dated  the  2 1 si  August  186 s, 

Chunder  Kant  Surmah  and  others 
(Defendants),  Appellants, 

versus 

Bongshee  Deb  Surmah  (Plaintiff), 
•  Respondent, 

Baboo  Motee  Lai  Mookerjee  for 
Appellants. 

Baboo  Luleet  Chunder  Sein  for 
Respondent. 

Accordinpf  to  the  Daya  Bhaga,  a  Hindoo  widow  is  the 
lieiress  of  her  husband  in  preference  to  his  brother. 

Possession  as  a  trustee  for  a  brother's  widow  is  not 
adverse  possession  against  her. 

This  was  a  suit  for  confirmation  of  the 
title  of  the  plaintiff  to  be  administrator  of 
the  estate  of  Ram  Kant,  deceased,  under  a 
deed  dated  the  15th  Bysack  1272  B.  S. 
He  is  opposed  by  the  widow  of  the  elder 
brother  of  the  said  Ram  Kant,  who  avers 
that  the  property  was  the  self-acquired  pro- 
perty of  her  husband,  and  that  she  is  his 
legal  heiress.  There  is  a  further  plea  that 
slw  has  adopted  a  son,  but  this  averment 
held  by  both  Courts  to  be  not  proved. 


The  Deputy  Commissioner  of  Kamroop 
held  that,  according  to  Hindoo  Law,  the 
special  appellant,  the  widow,  would  not 
inherit  the  estate  of  her  deceased  husband, 
and  was  only  entitled  to  have  maintenance  ; 
further,  that  the  special  respondent's  grant- 
or, or  Ram  Kant,  had  been  in  adverse 
possession  of  the  property  in  dispute  for 
more  than  thirty  years.  The  suit  was 
therefore  decreed. 

The  Deputy  Commissioner  is  clearly 
wrong  in  his  law.  The  case  is  governed 
by  the  law  as  laid  down  in  the  Daya  Bhaga, 
and  the  widow  is  clearly  the  heiress  of  her 
deceased  husband  in  preference  to  his  bro- 
ther. The  Deputy  Commissioner  has  also 
omitted  to  try  whether  the  property  was  the 
joint  property  of  the  two  brothers,  Jopra 
Gossain  and  Ram  Kant,  or  the  self-acquired 
property  of  the  former.  If  the  property 
was  joint.  Ram  Kant  could  only  alienate  a 
moiety  ;  if  separate,  he  had  no  title  what- 
ever to  it.  The  fact  of  Ram  Kant  being 
in  possession  for  30  years  has  nothing  to 
do  with  the  question  of  the  special  appel- 
lant's title  ;  for  that  possession,  if  the  pro- 
perty was  joint,  was  that  of  a  trustee  for  the 
widow  of  his  brother,  and  was  not  adverse. 

The  case  is,  therefore,  remanded  for 
re-trial  with  reference  to  these  remarks. 
Costs  to  follow  the  result. 


The  3rd  July  1866. 

Present : 

The  Honble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge. 

Appeal  (Reversal  of  decree  on  plea  of  limitation 
and  remand  for  trial  on  merits)— Local  In- 
vestigation (by  Moonslfifs  Sheristadar)— 
Grounds  of  appeal. 

Case  No.  1930  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  M,  A,  G,  ShawCy  Judge  of  Sylhet, 
dated  the  21st  April  186^,  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  23rd 
December  186^,  • 
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Mahomed  Anjob  and  others  (Plaintiffs), 

AppellanlSy 

versus 

Gouripershaud  Shaw  and  others  (Defend- 
ants), Respondenis, 

Mr,  R.  T.  Allan  and  Baboo  Anund  Chun- 
der  Ghosal  for  Appellants. 

Baboo  Dwarkanaik  Miller  for  Respondents. 

Queere.—VJhtihevy  when  a  Lower  Appellate  Court 
reverses  a  decree  of  a  Lower  Court  on  the  plea  of  limita- 
tion, and  remands  the  case  to  be  tried  upon  the  merits, 
such  decision  is  an  order  prior  to  decree,  from  which  no 
appeal  will  lie. 

The  Judjjre  reversed  £he  decision  of  the  Principal 
Sudder  Ameen,  and  ordered  a  remand  and  a  fresh  local 
investigation  by  the  MoonsifF.  The  MoonsifF,  being 
unable  to  go  himself,  was  subsequentlj'  authorized  by  the 
Judge  to  appoint  a  suitable  oflRcer,  and  he,  accordingly, 
appointed  his  Sheristadar  to  conduct  the  investigation. 
The  Principal  Sudder  Ameen  acted  upon  the  report  of 
the  Sheristadar,  and,  on  appeal  to  the  Judge,  the  plaintiff 
objected  to  the  report  on  the  ground  of  partiality. 
Held  that  he  could  not  now  object  to  the  report,  on  the 
ground  that  the  Judge  had  no  authority  to  remand 
tlie  case,  or  that  the  Sloonsiflf  had  no  authority  to  sub- 
stitute the  Sheristadar  for  himself,  or  that  the  report 
of  the  Sheristadar  was  invalid  and  illegal. 

Peacock,  C.  J.  (Bay ley  J,,  concurring),— 
This  was  a  case  which  involved  a  question 
of  boundary  brought  in  the  first  instance 
before  the  Principal  Sudder  Ameen.  An 
appeal  was  preferred  to  the  Civil  Judge. 
The  case  on  the  first  trial  was  referred  for 
local  investigation  to  an  Ameen.  The  Civil 
Judge  thought  that  the  Ameen's  report 
was  unsatisfactory ;  he  reversed  the  decision 
of  the  Principal  Sudder  Ameen,  and  remand- 
ed the  case,  directing  that  a  local  investigation 
should  be  made  by  the  Moonsiff  of  a  par- 
ticular district,  in  person.  The  Moonsiff 
afterwards  sent  in  a  Perwannah,  slating 
that  he  had  a  large  amount  of  business  on 
his  file,  and  that  he  would  not  be  able  to 
make  a  report  within  a  reasonable  time, 
and  he  asked  permission  of  the  Judge  that 
he  might  be  relieved  from  conducting  the 
investigation.  The  Judge  directed  that,  if 
he  should  be  unable  to  conduct  the  investi- 
gation himself,  he  should  appoint  a  suitable 
oflScer  to  do  so.  The  case  was  consequently 
referred  to  the  jNIoonsiff's  Sheristadar,  who 
conducted  the  second  local  investigation. 
The  result  of  that  investigation  was  brought 
before  the  Principal  Sudder  Ameen,  and 
he  decided  against  the  plaintiff.  The  plaint- 
iff then  preferred  an  appeal  to  the  Zillah 
Judge,  but  he  did  not  then  object  to  the 
former  decision  of  the  Judge  remanding  the 
case,  or  to  the  fact  of  the  Moonsiff's  having 


appointed   the   Sheristadar  in  his  place  to 
make  the  local  investigation.     The  Judge 
dealt  with  the  evidence  in  appeal,  and  s^rm-* 
ed  the   decision   of  the    Principal  Sudder 
Ameen. 

The  case  is  now  specially  appealed  to  os, 
and  one  of  the  grounds  of  appeal  is  that 
the  order  of  remand  by  the  Judge  on  the 
first  appeal  was  not  carried  out,  the  Moonsiff 
who  was  directed  to  make  the  investigattoo 
personally  not  having  done  so,  and  that 
the  Judge  had  no  power,  after  his  decree 
remanding  the  case,  to  authorize  the  Moon- 
siff to  appoint  any  other  officer ;  that  it  was 
at  all  events  illegal  to  appoint  the  Sherista- 
dar to  make  a  local  investigation ;  and  that 
the  judgments  of  both  the  Lower  Courts  were 
illegal,  inasmuch  as  they  were  passed  upon 
the  report  of  an  officer  who  was  legallr 
incompetent  to  conduct  the  local  investiga* 
tion.  There  was  also  another  ground  of 
appeal,  that  the  order  of  remand  by  the 
Judge  upon  the  first  appeal  was  clearij 
illegal,  and  that  it  was  not  warranted  bj 
Section  351,  Act  VIII.  of  1859,  Inasmuch  as 
the  Court  of  first  instance  had  not  disposed 
of  the  case  upon  a  preliminary  point  sou 
to  exclude  evidence  of  any  fact  material  to 
the  investigation  of  the  case,  and  that  the 
subsequent  proceedings  must  be  treated  as 
nullities. 

The  contention  is  that  the  report  of  the 
Sheristadar  must  be  treated  as  a  nullity,  and 
that  the  Lower  Courts  were  wrong  in  re* 
ferring  to  it.  But  it  is  contended  by  the 
respondent  that,  even  if  the  Judge  was 
wrong  in  remanding  the  cs&e  in  the  first 
appeal,  an  appeal  ought  to  have  been  pre- 
ferred against  the  decree  by  which  it  vaa 
remanded.  In  answer  to  that  argument,  it 
Avas  contended  by  the  appellant  that  an 
appeal  would  not  lie  against  that  order  of 
the  Judge  under  Section  363,  Act  VIII. 
of  1859. 

Section  363  enacts:  ''No  appeal  shall 
"  lie  from  any  order  passed  in  the  course 
"of  a  suit  and  relating  thereto  prior  to 
"  decree,  but  if  the  decree  be  appealed  against, 
"any  error,  defect,  or  irregularity  in  any 
"  such  order  affecting  the  merits  of  the  case 
''or  the  jurisdiction  of  the  Court,  may  be 
"  set  forth  as  a  ground  of  objection  in  the 
"  memorandum  of  appeal." 

It  appears  to  me  quite  clear  that,  when  the 
Judge  on  the  first  appeal  reversed  the  first 
decision  of  the  Principal  Sudder  Ameen,  and 
remanded  the  case  to  be  re-tried^  and  ordered 
a  new  local  investigation  to  be  conducted  by 
the  Moonsiff,  that  was  a  decree  of  the  Judge 
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which  might  have  been  appealed  against. 
It  was  not  an  interlocutory  order  prior  to 
*  decree,  bat  it  was  an  actual  decree  of  the 
Judge  disposing  of  the  case — so  much  so, 
ihat  the  case  could  not  ^ome  bacic  again  to 
the  Judge  until  the'  Principal  Sudder  Ameen 
had  roade  a  second  decision.  It  is  clear 
that  the  Judge  could  not  upon  appeal  reverse 
the  decision  of  the  Principal  Sudder  Ameen 
bj  an  order  prior  to  decree;  it  could  only 
be  by  a  decree  of  the  Judge  in  appeal  that 
the  decree  of  the  Principal  Sadder  Ameen 
coald  be  reversed. 

Section  349  of  the  Procedure  Act  says : 
*'The  Appellate  Court,  after  hearing  the 
'^ appeal,  shall  proceed  to  give  its  judgment 
**  in  the  manner  hereinbefore  prescribed  for 
'^giving  judgment  in  Courts  of  original 
**jarisdiciion." 

Section  350:  "The  judgment  may  be  for 
'^ confirming  or  reversing  or  modifying  the 
**  decree  of  the  Lower  Court,"  and  the  Appel- 
hie  Coart  has  power  in  certain  cases  to 
icmand  the  case. 

Now,  it  is  clear  that,  when  the    Judge 
teversed  the  decision  of  the  Principal  Sud- 
der Ameen,  and  ordered  a  remand   and  a 
fresh  local  investigation,  there  was  clearly 
ft  judgment  and  decree  reversing  a  decree 
ol  the  Principal   Sudder  Ameen,  and  such 
jodgment  and  decree  cannot  in  any  sense  of 
the  words  of  Section  363,  Act  VIII.  of  1859, 
be  said  to  be  ''an  order  passed  in  the  coarse 
of  a  suit  and  relating  to  the  suit  prior  to 
deaee."    It  appears  to  me,   therefore,  that 
the  jodgment  jof  the  Judge  upon  the  first 
appeal,  if  erroneous  in  law,  might  have  been 
appealed  to  this  Court.    Some  cases  were 
Jcfcrred  to  in   the  course  of   argument,  in 
I    One  of  which   it  was,  I  think,    said    that 
lastices  Norman,   Kemp,  and  £.  Jackson 
bad  held  that,  where  a  Civil  Judge  reverses 
a  decree  of  a  Principal  Sudder  Ameen  upon 
a  plea  of  limitation,  and  remands  the  case 
to  be  tried  upon  the  merits,  such  decision 
is  an  order  prior  to  decree.     If  that  state- 
ibcnt   is   correct,    I    think    it   is  authority 
to  show  that  the  remand  in  this  case  was 
fta  order  prior  to  decree.    But  I  cannot  my- 
self agree  in  such  a  construction,   and  if 
this  case  dq>ended  solely  upon  the  determina- 
^n  of  that  question,  I  think  the  point  ought 
'    to  be  referred  to  a  Full  Bench.     But  I  do 
^  think  that  this  case  depends  upon  that 
question    alone.     The     Principal    Sudder 
Ameen  acted  upon  the  report  made  by  the 
Sberistadar    upon    the    local     investigation 
*ftde  after  the  remand,  and  upon  the  other 
^^^Wence  in  the  case.    The  plaintiff  appealed 


from  that  decision  of  the  Principal  Sudder 
Ameen  to  the  Judge,  and  he  did  not  in  any 
of  his  grounds  of  appeal  object  that  the 
remand  by  the  Judge  on  the  first  appeal  was 
illegal,  or  that  the  report  of  the  Sberistadar  * 
was  contrary  to  law.  He  objected  to  the 
report  merely  upon  the  ground  that  the 
local  enquiry  was  conducted  with  partiality 
by  the  Sberistadar,  but  he  never  took  any 
objection  to  the  report  upon  the  ground 
now  set  up,  viz,,  (i)  that  the  Judge  had  no 
authority  to  remand  the  case,  and  (2)  that 
the  Moonsiff  had  no  authority  to  substitute 
the  Sberistadar  for  himself.  Are  we  then  to 
say  that  the  Judge  was  wrong  in  not  hold- 
ing that  the  report  of  the  Sberistadar  was 
a  nullity  upon  the  grounds  now  contend- 
ed for,  when  neither  of  those  grounds  were 
ever  taken  in  the  grounds  of  appeal  to  the 
Judge,  but  a  different  ground  of  objection, 
viz.,  partiality  of  the  Sberistadar  was  alone 
taken  ? 

Section  372  of  Act  VIII.  of  1 859  enacts  that, 
"  unless  othenvise  provided  by  any  law  for 
"  the  time  being  in  force,  a  special  appeal 
*' shall  lie  to  the  Sudder  Court  from  all 
'•  decisions  passed  in  regular  appeal  by  the 
"Courts  subordinate  to  the  Sudder  Court, 
"  on  the  ground  of  the  decision  being  con- 
"  trary  to  some  law,  or  usage  having  the 
•'  force  of  law,  or  of  a  substantial  error  or 
"  defect  in  law  in  the  procedure  or  investi- 
"  gation  of  the  case,  which  may  have  pro- 
"  duced  error  or  defect  in  the  decision  of 
"  the  case  upon  the  merits,  and  on  no  other 
"  ground."  It  is  not  contended  in  this  case 
that  the  decision  of  the  Judge  was  contrary 
to  law ;  he  simply  finds  that  the  land  was 
not  situated  within  the  plaintiff's  boundaries. 
That  is  a  question  of  fact,  and  not  a  question 
of  law.  Then  was  there  an  error  or  defect 
in  law  in  the  procedure  or  investigation  of 
the  case  ?  We  cannot  say  that  the  Lower 
Appellate  Court  was  wrong  in  referring  to 
the  report  as  evidence,  when  the  only  objec- 
tion taken  to  the  report  in  the  grounds  of 
appeal  to  him  was  one  fact,  viz.,  partiality  of 
the  Sberistadar,  and  not  one  of  law,  such  as 
the  two  objections  which  are  now  taken  to 
the  report. 

I  have  now  only  to  refer  to  Section  334  to 
show  that  there  was  no  error  in  law  on  the 
part  of  the  Judge,  in  not  reversing  the  de- 
cision of  the  Principal  Sudder  Ameen  upon 
the  ground,  that  he  had  acted  upon  a  report 
which  was  invalid  and  illegal  for  the  objec- 
tions now  made  to  it.  The  objection  in  the 
grounds  of  appeal  to  the  Judge  was  partiality 
on  the  part  of  the  Sberistadar.    The  Judge 
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was  right  in  not  raising  otiier  objections,  and 
he  was  clearly  not  bound  to  enter  into  any 
other  objections  than  those  which  were 
made  by  the  grounds  of  appeal. 
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Section  334  says  :  "  The  memorandum  of 
appeal  shall  set  forth  concisely,  and  under 
distinct  heads,  the  grounds  of  objection  to 
thd"  decision  appealed  against*  without  any 
argument  or  narrative,  and  such  grounds 
shall  be  numbered  consecutivelv.  The 
appellant  shall  not,  without  leave  of  the 
Court,  urge  or  be  heard  in  support  of  any 
other  ground  of  objection." 

If  the  appellant  thought  that  his  grounds 
of  appeal  in  the  memorandum  filed  with  the 
Judge  were  not  sufficient,  he  might  have 
applied  to  the  Judge  to  allow  him  to  be 
heard  upon  the  objections  now  urged  before 
this  Court ;  but  he  not  .did  not  do  so,  nor  did 
he  ever  make  the  objections  upon  which  he 
now  relies  previously  to  his  appealing  to 
this  Court.  He  cannot  ask  this  Court  to 
reverse  the  decision  of  the  Judge,  because 
he  did  not  reverse  the  decision  of  the  Principal 
Sudder  Ameen  for  grounds  which  were 
never  mentioned  in  the  appeal  to  the  Judge, 
nor  ever  brought  to  his  notice. 

The  decision  of  the  Lower  Court  must 
be  affirmed  with  costs. 


The  3rd  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Judgment  of  Lower  Appellate  Court  (revers- 
ingf  that  of  Lower  Court) — Suit  for  con- 
firmation of  possession  and  declaration  of 
title— Proof  of  possession^Documentaiy 
evidence. 

Case  No.  2701  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  Dacca^ 
dated  the  nth  August  186^,  reversing  a 
decision  passed  by  the  Sudder  Ameen  of 
that  District,  dated  the  jist  August 
1S64, 

Shibchunder  Bhuttacharjee  (Defendant), 

Appellant, 

versus 

Juggut  Tara  Chowdrain  (Plaintiff),  Respond- 

enf. 


Baboos  Sreenath  Doss  and  Kisken  Dyal 
Roy  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 

In  a  suit  for  conBrmation  of  possession  a-.d  declaxa* 
tion  of  title,  a  decree  cannot  be  given  to  the  plaintiff 
without  a  clear  finding*  that  the  plaintiff  was  ia  posses- 
sion of  the  land  in  dispute. 

When  a  Lower  Court  dismisses  a  suit  on  the  ground 
that  the  documents  on  which  the  plaintiff  based  bis 
title  were  not  authentic  and  genuine,  it  is  incumbent  os 
the  Lower  Appellate  Court,  before  giving  the  |>laintiff  %, 
decree,  to  find  whether  the  documents  in  question  were 
authentic  and  genuine.  • 

Jackson,  J.  (Markby,  J,,  concurring), — 
It  appears  to  me  that  the  decision  of  the 
Lower  Appellate  Court  in  this  case  ought  to 
be  set  asidej  by  reason  of  a  substantial  defect 
in  law  in  the  investigation  of  the  case  which 
has  produced  a  defect  in  the  decision  of  the 
case  upon  the  merits. 

Firstly,  because  the  Lower  Appellate  Court 
has  omitted  to  find  whether  or  not  the 
plaintiff  was  in  possession  of  the  land  in 
dispute.  The  suit  was  one  for  confirmation 
of  possession  and  declaration  of  title.  The 
cause  of  action  must  have  been  something 
which  either  disturbed  or  threatened  the 
possession  which  the  plaintiff  said  was  in 
him,  and  the  declaration  of  title  would  simply 
be  an  accompaniment  to  the  confinnaiioa 
of  possession.  The  plaintiff  would  have  to 
prove  the  case  which  he  had  set  up^  and  if 
the  Court  found,  on  enquiring  into  the  case, 
that  there  was  no  possession,  it  could  not 
give  a  decree  confirming  po^ession.  Now, 
me  first  Court  (the  Court  of  the  Sudder 
Ameen)  distinctly  found  that  the  plaintiff 
was  not  and  had  not  been  in  the  possession 
of  the  disputed  land.  For  that,  among-  other 
reasons,  it  dismissed  the  suit.  The  Lower 
Appellate  Court,  without  recording  any  find- 
ing upon  that  point,  merely  finding  that 
title  existed,  gave  the  plaintiff  a  decree. 

Secondly,  one  of  the  main  grounds  on 
which  the  Sudder  Ameen  dismissed  the  suit 
was  that  he  found  the  documents  on  which 
the  plaintiff  based  his  title  were  not  authen- 
tic and  genuine  documents.  The.  Principal 
Sudder  Ameen  in  his  decision  states:  ^'It 
appears  that  the  said  mourosee  on  the  part 
of  the  plaintiff  has  been  clearly  proved  by 
the  documentary  evidence  from  5  to  17,  and 
that  the  evidence  of  the  witnesses  cited  by 
the  plaintiff  has  supported  the  same."  Bat, 
referring  to  the  original  Bengalee  decision  of 
the  Prmcipal  Sudder  Ameen,  it  is  quite  clear 
he  means  that  the  title  of  the  plaintiff  is 
provted  by  the  documentar\'  evidence,  and  that 
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the  same  matter  (that  is  to  say,  plaintiff's 
title)  is  farther  proved  by  the  evidence  of  the 
'witnesses.  That,  it  seems  to  me,  is  merely 
a  declaration  by  the  Principal  Sudder  Ameen 
that  the  docmnents,  which  the  plaintiff  has 
filed  in  this  case,  do,  if  they  are  proved,  and 
if  they  are  believed  to  be  genuine  and  authen- 
tic, establish  a  title  in  him.  He  seems 
entirely  to  give  the  go-by  to  that  question 
which  had  occupied  the  attention  of  the 
Sudder  Ameen,  namely,  whether  those  docu- 
ments were  really  genuine  or  not. 

The  judgment  of  the  Appellate  Court, 
under  Section  359  of  the  Code  of  Civil  Pro- 
cedare,  must  "  contain  the  point  or  points 
for  determination,  the  decision  thereupon,  and 
the  reasons  for  the  decision.''  It  cannot  be 
doubted  that  one  of  the  points  in  this  case 
(and  a  point  of  considerable  importance)  was 
whether  the  documents  which  the  plaintiff 
had  filed  were  what  he  asserted  them  to  be, 
or  were  what  the  Sudder  Ameen  had  held 
them  to  be — furious  and  unproven  docu- 
ments. 

If  it  appeared  to  me  that  the  Principal  Sud- 
der Ameen  had  in  any  manner,  however  super- 
ficial, or  for  reasons,  however  unsatisfactory, 
decided  as  a  matter  of  fact  that  those  docu- 
ments really  were  what  they  purported  to  be, 
that  is  to  say,  that  they  bore  the  signatures 
of,  and  were  executed  by,  the  persons  by 
whom  they  purported  to  be  executed,  and  that 
they  were  genuine  and  authentic  documents ; 
and  if  he  had  then  gone  on  to  say  that  those 
docnmentSy  being  genuine,  substantiated  the 
platntiif  8  title,  I  should  be  compelled  to  say 
that  we  had  no  further  authority  to  question' 
that  finding.    It  would  not  be  for  us  to  prefer 
-  the  decision  of  the  Court  of  first  instance  on 
the  ground  that  it  was  more  complete,  more 
\  satisfactory,  or   more   lucid  than  the  deci- 
iton  of  the  Lower  Appellate  Court ;  but  we 
should  have  to  accept  its  finding  on  a  question 
o(  fact.    But,  as  1  have  said,  this  matter  has 
been  entirely  overlooked   by  the   Principal 
Sodder  Ameen.     I  therefore  think  that  on  this 
point,  and  also  the  point  first  mentioned,  the 
Court  below  must  find  anew.    I  think  that 
the  case  ought  to  be  remitted  to  the  Principal 
Sadder  Ameen  in  order  that  he  may  find 
specifically  upon  these  points.     He  will  also 
h^  in  mind  the  necessity  of  finding,  not  only 
whether  the   documents   in    question   were 
amkentic  and  genuine,  but  also,  in  the  case 
of  each  document,  whether  it  was  properly 
evidence  in  the  case.     Having  found  upon 
^hesc  two  points,   he   will   re-consides  the 
whok  case,  and  pass  such  decree  as  justice 

demands. 
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Thesrd  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Witnesses— Refusal  of  Court  to  enforce  attend- 
ance of  parties  as — Reasonalfor. 

Case  No.  2945  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapoor,  dated  the  2gth 
June  i86^y  affirming  a  decision  passed 
by  the  Moonsiff  of  that  District ^  dated 
the  2*jth  February  186^. 

Siddhessurree  Debia  (Defendant),  Appellant, 

versus 

Denobundhoo  Koondoo  (Plaintiff), 
Respondent, 

Baboo  Oprokash  Chunder  Mookerjee  for 

Appellant. 

Baboos  Nilmadhub  Sein  and  Mohesh  Chunder 
Bose  for  Respondent. 

It  is  not  incumbent  on  a  Court  to  give  detailed  legal 
reasons  for  its  refusal  to  comply  with  an  application  to 
enforce  the  attendance  of  a  party  to  a  suit  as  a  witness. 

Jackson,  J.  (Markby,  J.,  concurring.) — It 
appears  to  me  that  the  ground  of  special 
appeal  which  has  been  urged  by  the  ap- 
pellant's vakeel  has  no  force  in  it.  His 
ground  is  that  the  Court  of  first  instance 
refused  to  summon,  on  his  application,  the 
plaintiff  for  the  purpose  of  giving  evidence 
in  the  case,  and  that  the  Lower  Appellate 
Court  has  affirmed  that  refusal.  He  objects 
that  the  first  Court  gave  no  legal  reasons  for 
its  refusal.  It  seems  to  me  that  it  is  not 
incumbent  on  a  Court  to  give  legal  reasons 
(if  by  that  is  meant  detailed  legal  reasons, 
such  as  to  satisfy  the  mind  of  the  applicant) 
for  its  refusal  to  comply  with  such  an 
application,  because  Section  162  of  the  Code 
of  Civil  Procedure  expressly  says  that,  "  if 
"any  party  to  a  suit  shall  require  to  en- 
**  force  the  attendance  of  any  other  party 
"thereto  as  a  witness,  he  shall,  by  himself 
"  or  his  pleader,  make  a  special  application 
"to  the  Court  for  an  order  requiring  the 
"attendance  of  the  party,  and  shal  show, 
"  to  the  satisfaction  of  the  Court,  sufficient 
*' grounds  in  support  of  such  application; 
"  othirwisi  a  summons  shall  not  be  issuid." 
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Now,  when  the  first  Court  refused  to  sum- 
mon the  plaintiff  at  the  defendant's  request, 
we  must  infer,  I  think,  that  sufficient  grounds 
had  not  been  shown  to  the  satisfaction  of  the 
Court  in  support  of  that  application.  The 
Judge,  in  noticing  the  circumstance,  says, 
it  seems  to  me  reasonably  enough,  that  the 
plaintiff  sued  upon  a  kubala  or  Bill  of  Sale, 
which  he  alleged  had  been  executed  by  the 
other  parties;  that  the  plaint  in  which  the 
kubala  was  set  up  had  been  verified,  accord- 
ing to  law,  and,  having  so  verified,  the 
plaintiff,  if  it  should  appear  that  he  had 
knowingly  put  forth  any  statement  which 
was  false  or  which  he  did  not  believe  to  be 
true,  was  liable  to  all  the  penalties  with 
which  perjury  is  visited.  That  being  the 
case,  it  does  not  appear  what  good  purpose 
would  have  been  answered  by  summoning 
the  plaintiff  except  merely  harassment  and 
annoyance.  1  think,  therefore,  that  the  de- 
cision of  the  Lower  Appellate  Court  should 
be  affirmed  with  costs. 


The  3rd  July  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Parties  to  a  sutt^Pleading. 

Case  No.  3083  of  1865. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  C,  S.  Belli,  Judge  of  Rajshahye, 
dated  the  jist  July  186^,  reversing  a 
decision  of  Mr,  W.  Wright^  Principal 
Sudder  Ameen  of  Pubna^  dated  the  i6th 
September  1864, 

Kristo  Gopal  Shaha  (Plaintiff),  Appellant, 

versus 

Kasheenauth  Shaha  and  another  (Defendants), 

Respondents, 

Babop  Toolsee  Doss  Seal  for  Appellant. 

Baboos  Chunder  Madhub  Ghose,  Greeja 
Sunker  Mojoomdar,  and  Issen  Chunder 
Chuckerbutty  for  Respondents. 

A  person  cannot  at  one  time  set  himself  up  as  a  sub- 
stantial party  in  a  suit,  contesting  it  in  both  the  Lower 
Courts  on  the  merits,  and  then  turn  round  and  say  in 
special  appeal  that  he  has  nothing  to  do  with  it,  and  has 
been  unnecessarily  brought  in. 

Jackson,  J,  (Markby,  J.,  concurring), — It 
appears  to  me  that  this  appeal  cannot 
be  sustained  any  more  than  Special  Appeal 
No.  3003.  The  real  issue  in  the  case  before 
the  Principal  Sudder  Ameen  was  whether  a 
purchase  of  a  certain  property  made  in  the 


name  of  Goluck  Shaha  had  been  made  for 
his  benefit  or  for  the  benefit  of  Kashee  and 
Bharut  Shaha,  the  defendants,  who  held  the 
title-deeds.  That  issue  w^as  raised  by  Sree- 
kisto,  who  affirmed  that  he  had  purchased  by 
a  private  conve3rance  Goluck's  rights,  bat 
that  he  found  the  defendants  in  possession. 
Incidentally  it  came  out  that  Goluck's  rights, 
whatever  they  then  were,  had  lately  been 
purchased  at  a  sale  in  execution  of  a  decree 
by  Kristo  Gopal,  the  present  special  ap- 
pellant. The  Court,  therefore,  thought  it 
right  to  suggest  to  the  plaintiff  to  make 
Kristo  Gopal  a  co-defendant.  Perhaps,  in 
reality,  it  would  have  been  more  convenient 
and  more  logical  if  he  had  been  made  a  co- 
plaintiff,  because  the  question  being  between 
Goluck  on  the  one  side  and  Bharut  and 
Kashee  on  the  other,  there  was  no  question 
at  that  time  before  the  Court  between  the 
actual  plaintiff  Sreekisto  and  Kristo  Gopal, 
although  a  question  might  afterwards  arise  in 
the  event  of  Sreekisto  succeeding  in  his 
suit.  In  any  view  of  the  case,  it  does  not 
appear  to  me  to  have  been  necessary  to  bring 
Kristo  Gopal  into  the  suit.  However,  when 
once  brought  in,  be  seems  to  have  taken  the 
most  active  part  in  the  proceedings.  He  pot 
in  a  statement  in  which  he  combated  with  all 
his  power  the  title  of  his  co-defendants 
Kashee  and  Bharut.  He  maintained  that 
they  were  persons  without  means,  mere  ser- 
vants, who  could  not  possibly  have  made 
this  purchase,  and  in  every  way  controverted 
their  rights.  The  suit  was  dismissed  by  the 
Court  of  first  instance,  but  on  grounds  affect- 
ing the  alleged  purchase  hf  Sreekisto,  and 
consequendy  highly  favorable  to  the  special 
appellant  Kristo  Gopal.  Sreekisto  had 
appealed  from  that  decision  to  the  Zillah 
Judge;  and  Kashee  and  Bharut,  the  actual 
defendants,  found  or  fancied  themselves  in 
this  position  that,  if  Sreekisto  succeeded  in 
procuring  the  judgment  of  the  first  Court  to 
be  set  aside  as  far  as  it  related  to  his  purchase, 
their  title  would  be  in  jeopardy,  and  they 
would  be  liable  to  be  turned  out  of  possession 
of  the  property.  They  therefore  also  ap- 
pealed, making  Goluck  and  Kristo  Gopal  co- 
respondents. The  reason  for  that  apparently 
was  that,  as  by  the  decision  of  the  Lower 
Court  Kristo  Gopal  was  declared  to  be  the  re- 
presentative of  Goluck's  rights,  Kristo  Gopal 
was  likely  to  get  the  benefit  of  the  decision 
in  favor  of  Goluck.  If  Kristo  Gopal  had 
objected  to  be  brought  into  the  proceedings, 
and  considered  that  the  appeal  was  one 
which* the  defendants  had  no  right  to  bring, 
it  was  his  business  then  either  not  to  appear 
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as  a  respondent  or  to  have  objected  wholly 
to  taking  part  in  the  proceedings,  on  the 
groand  that  the  appeal  ought  not  to  have 
been  brought,  and  that  the  case  was  not  pro- 
perly before  the  Court.  Instead  of  that,  he 
appears  there,  as  in  the  Court  of  first  in- 
stance, to  have  fought  the  whole  case  out. 
He  now  comes  up  here,  asking  that  the  de- 
cision, so  far  as  it  affects  him,  should  be  set 
aside,  and  that  he  should  be  allowed  his 
costs. 

It  appears  to  me  that  he  is  too  late.  He 
cannot  at  one  time  set  himself  up  as  a  sub- 
stantial party  in  the  suit,  contesting  it  on 
the  merits ;  and  then  turn  round  and  say  that 
he  has  nothing  to  do  with  it,  and  has  been  un- 
necessarily brought  in.  The  decision  of  the 
Lower  Appellate  Court  was  quite  right,  and 
shonld  be  affirmed  with  costs. 

I  should  observe  that  the  case  in  i  Weekly 
Reporter,  p.  51,  appears  to  me  to  stand  on 
somewhat  different  grounds  from  the  present 


The  3rd  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Pleaders  (Misconduct  of)— Disposal  of  case. 

Case  No.  3513  of  1865. 

Special  Appeal  from   a   decision  passed  by 
fhe    Judge   ^f    Sylhet,    dated    the    gih^ 
September  186^,  affirming  a  decision  passed 
by  the  Moonsiff  0/  Kechoogunge,  dated  the 
a6th  June  1865. 

Lai  Chdnd  Doss  and  others  (Defendants), 

Appellants^ 
versus 
Shakeer  Mahomed  and  others  (Plaintiffs), 

Respondents. 

Baboo  Rajender  Nath  Bose  for  Appellants. 

Baboo  Greesh  Chunder  Ghose  for 

Respondents. 

A  Judge  may  refuse  to  hear  a  pleader  further  on  the 
pRMmd  of  miscoodoct.  But,  instead  of  adding  to  his 
order  refusing  to  hear  the  pleader,  an  order  dismissing 
the  case  with  costs  he  ought  to  dispose  of  the  case  on 
the  nerits. 

Wk  are  quite  clear  that  the  Judge  was 
right  in  refusing  to  hear  the  pleaders  further, 
and  that  was  the  sole  ground  of  special 
appeal    taken    in    the    petition.     But  the 


special  appellant's  vakeel  now  asks  the 
Court  to  allow  him  to  add  another  ground 
of  special  appeal,  and  the  ^ourt  has  thought 
it  proper  to  comply  with  the  request.  The 
ground  is  ihar  the  Court  below  ought  not 
to  have  dismissed  the  special  appeal  by 
reason  of  the  misconduct  of  the  pleaders, 
but  should  have  decided  the  appeal  on  its 
merits. 

It  appears  to  us  that  this  ground  of  special 
appeal  is  valid.  The  pleaders  who  appeared 
in  the  Lower  Appellate  Court  for  the  appel- 
lant no  doubt  behaved  in  an  improper  and 
irregular  manner.  The  Judge  was  compe- 
tent to  refuse  to  hear  them  further,  and 
might  have  dealt  with  them  according  to 
law  in  consequence  of  that  misconduct. 
But,  as  he  had  the  appeal  before  him,  and 
had,  no  doubt,  heard  all  the  arguments  that 
were  urg^d  and  all  the  points  that  arose  upon 
the  appeal,  he  ought  to  have  disposed  of  the 
appeal  on  its  merits,  and  not  have  added  to 
his  order,  refusing  to  hear  the  pleaders 
further,  an  order  dismissing  the  case  with 
costs. 

The  decision  of  •the  Judge  is  reversed, 
and  the  case  remanded  to  him  to  be  decided 
on  its  merits,  but  without  costs. 


The  3rd  July  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Relinquishment  of  land  (by  ryot). 

Case  No.  3584  of  1865. 

Special  Appeal  from  a  decision  pcused  by  the 
Principal  Sudder  Ameen  of  Dacca,  dated 
the  2ist  August  186^^  reversing  a  decision 
passed  by  the  Moonsiff  of  Bhanga,  dated 
the  24th  March  186$. 

Muneeruddeen  (Plaintiff),  Appellant, 

versus 

Mahomed  AH  and  others  (Defendants), 
Respondents, 

Baboo  Doorga  Doss  Dutt  for  Appellant. 
No  one  for  Respondents. 

When  a  cultivating  ryot  goes  away  from  the  land 
which  he  has  occupied*  and  neither  cultivates  nor  pays 
rent  for  it,  he  has  wholly  relinquished  the  land.  The 
relinquishment  need  not  be  in  writing. 

It  appears  to  us  perfectly  clear  that  the 
decision  of  the  Lower  Appellate  Court  is 
wrong.  The  Moonsiff  found  as  a  matter  of 
fact,  and  his  finding  appears  to  be  affirmed  by 
the  Principal  Sudder  Ameen,  that  the  defend- 
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ants,  although  they  had  previously  held  a 
jote  of  the  lands  in  dispute,  had,  some 
years  before  the  plaintiff  entered  on  occupa- 
tion of  it,  run  away  (as  it  is  called),  and  had 
in  fact  ceased  to  occupy  the  lands. 

The  Principal*  Sudder  Ameen  seems  to 
assume  that  the  defendants  had  some  trans- 
ferable title  in  the  jote  which  could  not 
be  voided  unless  they  gave  a  resignation  or 
relinquishment  of  it  in  writing. 

We  can  see  no  ground  for  this  opinion. 
On  the  contrary,  it  appears  to  us  to  be  the 
law  .  here,  as  in  every  other  country,  that, 
when  a  cultivating  ryot  goes  away  from  the 
land  which  he  has  occupied,  and  neither 
cultivates  nor  pays  rent  for  it,  he  has 
wholly  relinquished  the  land. 

Under  these  circumstances,  when  the 
land  had  been  re-granted  by  the  landlord 
to  another  tenant,  it  appears  to  us  that 
the  defendants  could  not  be  entitled  to 
return  and  forcibly  re-enter  on  possession. 
Therefore  the  decision  of  the  Lower  Appellate 
Court  was  wrong,  and  must  be  set  aside, 
and  the  decision  of  the  Moonsiff  restored, 
with  costs. 


The  3rd  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby» 

Judges, 

Hindoo  LaW'-(Gift  by  Leper). 

Case  No.  3498  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Dacca,  dated 
the  21  st  August  iSS^y  affirming  a  decision 
passed  by  the  Moonsiff  of- that  District,  da- 
ted the  igth  September  1864, 

Shamachurn  Audhiccaree  Byragee  (Plaintiff), 

Appellant, 

versus 

Roop  Doss  Byragee  and  others  (Defendants), 

Respondents, 

Bab ' "  Rajendro  Nath  Bose  for  Appellant. 

Baboos  Kalli  Mohun  Doss  and  Chunder 
Madhub  Ghose  for  Respondents. 

Appeal  dismissed,  the  appellant  being  unable  to  prove 
from  Hindoo  Law  that  a  person  becoming  a  leper  was 
incapable  of  making  a  gift  of  property  to  wnich  he 
had  previously  succeeded. 

The  ground  of  special  appeal  relied  on  in 
this  case  is  that,  although  Ramsarun,  a 
person  under  whose  gift  the  defendants  held 
the  property  in  dispute,  is  found  by  the 
Liower  Appellate  Court  to  have  "  succeeded 


to  the  property  in  a  state  of  purity"  (thai  is 
to  say,  that  his  constitution  was  untainted 
at  that  time  by  the  disease  of  leprosy),  yet, 
as  it  is  alleged  that  he  was  subsequently 
attacked  with  leprosy,  and  the  Lower  Court 
has  held  that  his  gift  would  not  be  invalid 
even  if  he  had  the  said  disease,  the  decision 
of  the  Lower  Court  is  opposed  to  Hindoo 
Law. 

The  vakeel  for  the  special  appellant,  being 
called  upon  to  refer  to  any  text  or  passage 
in  the  Hindoo  Law-books  to  support  this 
contention,  is  unable  to  do  so.  He  points  to 
a  text  wherein  it  is  laid  down  that  a  person 
afflicted  with  an  incurable  disease  is  inca- 
pable of  inheriting.  But  in  this  case  the 
donor  did  inherit,  and  is  found  not  to  have 
been  tainted  by  the  disease  of  leprosy  at  the 
time  that  he  succeeded  to  the  property.  It 
does  not  follow  from  the  text  cited  that  a  per- 
son so  situated  could  not  make  a  gift. 

The  decision  of  the  Lower  Appellate  Court 
is  affirmed  with  costs. 


The  3rd  July  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges, 

Estoppel — Arbitration. 

Case  No.  215  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 

Officiating  Judge  of  Beerbhoom,  dated  the 

2gth   August.  186$,  affirming  a  decision 

passed  by  the  Principal  Sudder  Ameen  of 

that  District,  dated  the  26th  February  1864, 

Ram  Chunder  Dey  (Defendant),  Appellant^ 

versus 

Kishen  Mohun  Shaha  (Plaintiff),  Respondent, 

Baboos  Chunder  Madhub  Ghose  and  A// 

Madhub  Sein  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

The  allegation  of  a  plaintiff  in  a  former  suit  which 
was  ref *^rred  to  arbitration,  having  been  over-ruled  by 
the  arbitrators,  and  another  state  of  things  found  by 
them  to  exist,  he  is  not  estopped  by  his  former  allega- 
tion from  bringing  a  further  suit  founded  on  the  finding 
of  the  arbitrators. 

The  plaintiff  in  this  case  purchased  cer- 
tain property  from  the  defendant.  There 
was  some  dispute  about  the  purchase,  and  a 
suit  was  the  result,  which  was  referred  to 
arbitration,  when  the  arbitrators  decided 
that  the^defendant  had  no  authority  from  his 
father,  who  was  living,  to  sell  the  property. 
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Plaintiff,  therefore,  now  sues  defendant  to 
recover  the  money  which  he  paid  to  him,  and 
lor  which  he  has  received  no  consideration, 
laying  his  claim  at  Rs.  i  ,600. 

Defendant  says  that  he  received  only 
Rs.  500,  which  he  sabseqaently  repaid. 

The  Judge  found  that  consideration  passed 
to  defendant  from  plaintiff  as  alleged  by 
him,  and  that  he  was  entitled  to  recover 
according  to  his  claim.  He,  therefore, 
affirmed  the  order  of  the  Court  below. 

Defendant  now  appeals  specially,  urging, 
/x/,  That  plaintiff  is  now  estopped  from 
bringing  the  present  suit  against  him,  he  hav- 
ing in  a  former  case  asserted  that  he  had 
paid  the  consideration  to  defendant's  father ; 
and,  2nd,  That  the  Court  has  come  to  no 
explicit  finding  on  his  plea  as  to  the  amount 
of  and  the  repayment  by  him  of  the  considera- 
tion-money, Rs.  500. 

The  allegation  of  the  plaintiff  in  a  former 
suit  having  been  overruled  by  the  arbitrators, 
and  another  state  of  things  found  by  them  to 
exist,  he  is  not  estopped  by  his  former  alle- 
gation from  bringing  a  fresh  suit  founded 
on  the  finding  of  the  arbitrators.  On  the 
second  objection,  we  think  the  Judge  im- 
pliedly rejected  plaintiff's  plea,  and  accepted 
the  claim  of  plaintiff  as  correct ;  and,  accept- 
ing it  as  such,  he  considered  him  entitled  to 
recover  in  the  present  action. 

We  therefore  reject  this  special  appeal. 


The  3rd  July  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Ons  probandi—Siiit  for  declaration  of  frau- 
.  doleot— mortgage. 

Case  No.  175  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  2^th  Novem- 
ber 186$^  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that 
District,  dated  the  iSth  March  i86s> 

Gnjadhur  Mowar  and  others  (Plaintiffs), 

Appellants, 

versus 

Zinda  Mowar  and  others  (Defendants), 
Respondents. 

Bahoos  Kishen  Succa  Mookerjee  and  Sreenauth 
Doss  for  Appellants. 

Ut,  R,  E,  Twidale  and  Baboo  Hem  Chunder 
Bantrju  for  Respondents. 


The  plaintiffs,  on  beingf  served  with  notice  of  fore- 
closure by  the  mortgagees,  brought  a  suit  for  a  declara- 
tion that  the  mortgage  was  not  genuine.  Held  that 
the  onus  did  not  lie  on  the  plaintiffs  to  prove  the  fabri- 
cation of  the  mortgage-deed. 

We  are  of  opinion  that  this  case  must  go 
back  to  the  Judge.  The  defendants,  the 
alleged  mortgagees,  served  notice "  of  fore- 
closure on  the  plaintiffs,  and  the  year's  grace 
having  expired  before  the  commencement 
of  this  suit,  the  plaintiffs  brought  a  suit 
praying  to  obtain  a  declaration  that  the 
mortgage  was  not  genuine.  The  Principal 
Sudder  Ameen,  for  reasons  fully  assigned 
by  him,  finding  that  the  execution  of  the 
mortgage-deed  was  not  proved,  gave  the 
plaintiffs  a  decree. 

On  appeal,  the  Judge  finds  that  the  plaintiffs 
were  only  entitled  to  one-third,  and  not  one- 
half,  of  the  property,  as  alleged  in  the  plaint, 
and,  apparently  relying  upon  that  ground, 
dismisses  the  suit  without  having  thoroughly 
and  satisfactorily  considered  or  made  up  his 
mind  as  to  whether  or  not  the  deed  was 
really  executed  by  the  plaintiffs  as  alleged  by 
defendants. 

We  think  that  he  was  bound  to  try  that 
issue  out.  No  doubt,  as  a  general  rule,  a 
party  who  comes  into  Court  alleging  a  fraud 
must  prove  it ;  and,  no  doubt,  to  some  extent 
the  rule  applies  in  this  case.  But,  on  the 
other  hand,  the  plaintiffs,  after  notice  of  fore- 
closure, were  driven  to  take  the  steps  which 
they  did,  and  can  scarcely  be  said  to  have 
voluntarily  undertaken  the  burden  of  proving 
the  fabrication  of  the  deed  of  mortgage. 

The  suit  is  accordingly  remanded. 


The  4th  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Limitation— Inheritance-^Joint  Hindoo  Family 
—Separate  property— Onus  probandL 

Case  No.  864  of  1866. 

Special  Appeal  Jrom  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  30th 
December  186$,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  2gth  November 
1864, 

Lalla  Beharee.Lal  and  others  (Plaintiffs), 

Appellants, 

versus 

Lalla  Modho  Pershad  and  others 
(Defendants),  Respondents, 
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Mr.  R.  T.  Allan  and  Baboos  Unnoda 
Pershad  Banerjee  and  Mohesh  Chunder 
Chowdhry  for  Appellants. 

Baboos  Onookool  Chunder  Mookerjee^  Kalee 
Mohun  Doss,  and  Roopnath  Banerjee  for 
Respondents. 

The  rights  and  interests  of  one  of  three  brothers  of 
a  joint  Hindoo  family  having  been  sold  in  execution  of  a 
decree,  a  suit  brought,  not  to  set  aside  such  sale,  but  in 
right  of  inheritance  of  the  judgment-debtor's  brother's 
share  in  the  family-property,  is  not  barred  by  h'mitation 
under  Clause  5,  Section  i.  Act  XIV.  of  1S59,  ^^^  Section 
346,  Act  VI 11.  of  1S59. 

The  mere  fact  of  certain  property  standing  in  the 
name  of  one  member  of  a  joint  family  is  no  index  to  the 
real  owner.  Nor  is  the  existence  of  a  separate  posses- 
sion any  evidence  to  separate  acquisitions,  unless  such 
separate  possessor  can  prove  consent  of  the  other  sharers 
to  his  keeping  a  separate  account. 

The  onus  probandi  is  on  the  party  who  pleads  separ- 
ate property. 

The  was  a  suit  to  recover  possession,  with 
mesne-profits,  of  certain  properties  in  right 
of  inheritance. 

An  issue  in  bar  was  raised  as  to  whether 
the  suit  was  not  beyond  time  under  the 
provisions  of  Clause  5,  Section  i,  Act  XIV. 
of  1859,  and  Section  246,  Act  Vlll.  of 
1859. 

The  issue  on  the  merits  was  whether  the 
property  in  dispute  was  the  self-acquired 
property  of  the    plaintiff    Beharee,    or   the 

i'oint  property  of  the  three  brothers  Beharee, 
Hindoo  Lai,  and  Doonda  Lai. 

The  Principal  Sudder  Ameen  held  that 
the  suit  was  not  barred  under  the  Sections 
quoted  above,  as  it  was  not  a  suit  to  set  aside 
a  summary  order,  but  a  suit  in  right  of  in- 
heritance. On  the  merits,  he  was  of  opinion 
that  the  onus  of  proving  that  the  property 
was  the  self-acquired  property  of  Beharee 
alone — the  three  brothers  being  admittedly 
joint  in  food  and  estate — was  on  the  party 
setting  up  such  plea,  and  that  he  had  failed 
to  discharge  himself  of  it.  The  suit  was 
therefore  decreed. 

In  appeal,  the  Judge  was  of  opinion  that 
the  suit  was  barred,  inasmuch  as  it  was 
not  brought  within  one  year  from  the  dates 
of  the  orders  putting  the  defendant,  special 
respondent,  in  possession  of  the  disputed 
properties  in  execution  of  a  decree  against 
the  plaintiff  Beharee,  in  satisfaction  of  which 
the  disputed  properties  had  been  sold  and 
purchased  by  the  defendant. 

The  Judge  also  enters  into  the  merits  of 
the  case,  and  remarks  that  the  plaintiff  has 
no  case.  He  observes  that,  although  Beha- 
ree lived  in  the  same  house  as  his  brethren, 
it  does  not  follow  that  all  their  .transactions 
were  in  common ;  that  Beharee  was  a  Mook- 


tear  in  large  practice  in  Chuprah,  and  it 
cannot  be  said  that  the  emoluments  he  ob- 
tained by  that  possession  were  acquired  in* 
common  with  his  brothers;  and,  therefore, 
there  is  no  reason  why  he  should  not  have 
purchased  land  exclusively  on  his  own 
account.  The  decision  of  the  Principal 
Sudder  Ameen  was  reversed. 

It  is  admitted  that  Lai  la  Joomul  Lai  was 
the  common  ancestor;  he  had  three  sons, 
Beharee,  Bindoo  Lai,  and  Doonda  LaL 
Kasim  Ali  obtained  a  decree  against  Beharee 
alone,  and  in  execution  of  that  decree  the 
"Hukook,"  or  the  rights  and  interests  of 
Beharee  in  the  disputed  property,  passed  by 
sale  to  the  defendant,  the  special  respondent, 
who  is  the  auction-purchaser.  Bindoo  Lai, 
one  of  the  brothers,  died  subsequently  to  the 
sale,  and  the  pl-esent  suit  is  brought  to  recover 
possession  of  the  share  of  Bindoo  Lai  in 
right  of  inheritance.  The  sale  in  execution 
of  the  decree  of  Kasim  Ali  passed  only  the 
rights  and  interests  of  Beharee,  one  of  the 
members  of  an  admittedly  joint  Hindoo 
family;  and  the  rights  of  the  two  other 
brothers,  Bindoo  Lai  and  Doonda  Lai,  were 
expressly  reserved  by  the  order  passed  in  the 
Summary  Department.  The  present  suit  is 
not  instituted  with  a  view  ^of  setting  aside 
the  order  connected  with  the  sale  of  the  rights 
and  interests  of  the  judgment- debtor  Beharee, 
but  on  a  totally  different  cause 'of  action, 
viz.y  in  right  of  inheritance — the  death  of 
Bindoo  Lai,  one  of  the  members  of  the 
family,  having  opened  out  the  succession  to 
the  plaintiffs  subsequent  to  the  sale.  To 
isuch  a  suit  the  provisioifs  of  Clause  5, 
Section  i.  Aft  XIV.  of  1859,  and  Section 
246  of  Aft  VIII.  of  1859  are  clearly  inap- 
plicable ;  and  the  Judge  was  undoubtedly 
wrong  in  holding  that  the  suit  was  barred. 

On  the  merits,  the  sole  point  for  consider- 
ation was  whether  the  disputed  land,  which 
stands  in  the  ostensible  name  of  Beharee 
alone,  was  his  self-acquired  property  or  the 
joint  estate  of  the  three  brothers. 

The  Judge  has  thrown  the  onus  on 
the  wrong  party.  It  is  not  denied  that  the 
three  brothers  were  joint  in  food  and  estate. 
The*defendant  must  therefore  strictly  prove 
that  the  estate  which  he  purchased  was 
acquired  by  Beharee  alone.  The  Judge 
deals  in  assumptions,  to  wit,  that,  because 
Beharee  was  a  Mooktear,  he  must  have  made 
much  money  and  acquired  property  separate- 
ly, forgetting  that  it  is  difficult  to  realize  the 
correct  notion  of  a  joint  Hindoo  family,  un- 
less we  suppose  that  its  members  bring  their 
earnings  of  all  kinds  into  the  common  stock. 
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There  has  been  no  evidence  to  a  separation 
in  estate,  and  the  mere  fact  of  the  property 

"Standing  in  the  name  of  one  of  the  members 
of  the  joint  family  alone  is  no  index  what- 
ever to  the  real  owner.  Neither  is  the 
existence  of  a  separate  possession  any 
evidence  to  separate  acquisitions,  unless  it 
be  shewn  that  the  shareholder,  exercising 
bis  possession  separately,  was  permitted  by 

.  the  consent  of  the  other  sharers  to  open  and 
keep  a  separate  account  of  his  own,  and  not 
to  carry  his  earnings  to  the  common  stock. 

I  Thus,  in  conformity  to  repeated  rulings  of 
our  Courts  and  the  late  Sudder  Court,  the 
case  must  therefore  go  back.  The  Judge 
will  throw  the  07ius  on  the  right  party,  viz , 
the  defendai^t,  and  put  him  to  the  strictest 
proof  of  the  special  plea  set  up  by  him,  that 
the  property  was  tiie  separately  acquired 
estate  of  the  judgment-debtor  Beharee; 
failing  to  do  this,  the  suit  of  the  plaintiff 
ought  to  be  decreed. 

Remand  accordingly.     Costs  to  follow  the 
result. 


I 


The  30th  September  1863.* 

Present :    . 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Hindoo  Law  (Mitakshara) — ^Joint  Hindoo  Family 
—Sale  bj  FathQT — Immoveable  property  (Self' 
acquired  aod  ancestral).  * 

Case  No.  41  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Mr,  E,  S,  Pearson,  Judge  of  Tirhooi, 
dated  the  gth  September  1S62,  reversing 
a  decision  passed  by  Moulvie  Nazirood- 
deen  Mahomed^  Second  Principal  Sudder 
Ameen  of  that  District^  dated  the  i8th 
June  1862, 

Muddun  Gopal  Thakoor  and  others 
(Plaintiffs),  Appellants^ 

versus 

Ram  Baksh  Pandey  and  others  (Defendants), 

Respondents, 


*  Thu  is  an  old  unpublished  case,  and  is  now  pub^- 
lisbcd  with  reference  to  the  next  case,  which  is  the 
^^  tu  it. 


Baboo  Debendro  Narain  Bose  for 
Appellants. 

Mr.  5.  J,  Leslie  and  Baboos  Jugodanund 
Mookerjee  and  Kali  Mohun  Doss  for 
Respondents. 

According  to  the  Mitakshara,  a  father  is  not  incom- 
petent to  sell  immoveable  property  acquired  by  himself. 

Landed  property  acquired  by  a  grandfather,  and  dis- 
tributed by  him  among^st  his  sons,  does  not  by  such  gift 
become  the  self-acquired  property  of  the  sons  so  as  to 
enable  them  to  dispose  of  it  by  gift  or  sale  without  the 
consent,  and  to  the  prejudice,  of  the  grandsons. 

The  sale  by  a  father  of  ancestral  immoveable  pro- 
perty without  the  concurrence  of  his  sons  is  not  neces- 
sarily void,  though  it  may  be  avoided,  unless  the  pur- 
chaser can  show  that  it  was  made,  during  a  season  of 
distress,  for  the  sake  of  the  family  or  for  pious  pur- 
poses. In  the  absence  of  evidence  to  the  contrary,  it 
must  be  assumed  that  the  price  received  by  the  father 
became  a  part  of  the  assets  of  the  joint  family ;  and, 
therefore,  if  the  son  seeks  the  aid  of  the  Court  to  set 
aside  the  purchase,  he  must  do  equity,  and  offer  to  re- 
pay the  purchase-money,  unless  he  can  show  that  no 
part  of  such  purchase-money  or  the  produce  of  it  has 
ever  come  to  his  hands. 

This  is  a  suit  to  set  aside  a  deed  of  sale 
executed  by  the  plaintiff's  father  to  the 
defendant,  as  being  invalid  under  the  Mitak- 
shara Law,  and  for  the  recovery  of  the 
lands  conveyed  thereby. 

The  plaintiff's  grandfather  originally  ac- 
quired the  lands  in  dispute.  He  had  se- 
veral wives  and  several  sons.  By  the  dis- 
puted deed  of  gift,  he  gave  the  property  in 
question  to  the  plaintiff's  father,  and,  in 
fact,  by  other  deeds  of  gift,  provided  for 
all  his  sons. 

The  first  Court  treated  the  deeds  of  gift 
as  being  in  effect  a  mere  partition  of  the 
grandfather's  properly,  and  gave  the  plaint- 
iff a  decree. 

On  appeal,  the  Judge  reversed  the  deci- 
sion of  the  first  Court,  on  the  ground  that 
the  property  having  been  acquired  by  the 
plaintiff's  father,  Heera  I^l,  by  gift,  it  must 
be  deemed  to  have  been  his  self-acquired 
property,  and,  therefore,  capable  of  being 
alienated  by  him. 

The  plaintiff  appeals  to  this  Court.  The 
first  point  appears  to  be  whether,  even  as- 
suming that  the  property  was  self-acquired, 
the  plaintiff's  father  was  capable  of  creat- 
ing a  valid  title  to  it  by  sale  without  the 
consent  of  his  sons.  In  the  Mitakshara  on 
Inheritance,  Chapter  I.,  Section  i,  there  is 
an  argument  as  to  whether  properly  is  by 
birth  or  not  (Sections  21  to  27).  The  con- 
clusion appears  in  Section  27,  where  it  is 
said:  "It  is  a  settled  point  that  property 
"  in  the  paternal  or  ancestral  estate  is  by 
"birth."    "The   father    is   subject  to  the 
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"  control  of  his  sons  and  the  rest,  in  regard 
"  to  the  immoveable  estate,  whether  acquired 
"  by  himself  or  inherited  from  his  father 
"  or  other  predecessor ;  since  it  is  ordained, 
"  *  Though  immoveables  or  bipeds  have  been 
"  acquired  by  a  man  himself,  a  gift  or  sale 
"  of  them  should  not  be  made  without  con- 
**  vening  all  the  sons.  They  who  are  born, 
"  and  they  who  are  yet  unbegotten,  and 
"  they  who  are  still  in  the  womb,  require 
*'  the  means  of  support ;  no  gift  or  sale 
"  should  therefore  be  made/  " 

The  following  Clause  contains  an  excep- 
tion shewing  that  the  father  "  may  conclude 
**  a  donation,  mortgage,  or  sale  of  immoveable 
"  property  while  the  sons  are  minors,  during 
"  the  season  of  distress,  for  the  sake  of  the 
"  family,  and  especially  for  pious  purposes/' 

The  principal  passage  above  cited  is  re- 
ferred to  by  Mr.  Colebrookq  in  a  case  which 
is  to  be  found  in  Slrange's  Elements  of  Hindoo 
Law,  Volume  11.,  page  5,  and  cited  by  Mac- 
naghten.  Volume  I.,  page  44,  with  reference 
to  the  father's  incompetency  according  to 
the  Law  of  Benares  to  dispose  of  immove- 
able property,  though  acquired  by  himself, 
without  the  consent  of  his  sons.  It  accords 
with  the  original  texts  of  Yagnyavalkya, 
2  Colebrooke's  Digest,  Chapter  IV.,  Section 
2,  Article  i.  Paras.  13,  14,  16,  Ed. 
1798,  pages  228,  242.  "Of  precious  me- 
'^tals  or  stones,  of  pearls,  coral,  and  other 
"  moveables,  the  father  has  power  to  give 
"or  sell  the  whole,  but  neither  the  father 
"  nor  the  grandfather  shall  alienate  the 
"  whole  of  his  immoveable  property." 

"Land  or  other  immoveable  property, 
"  and  slaves  employed  in  the  cultivation  of 
"  it,  a  man  shall  neither  give  away  nor  sell, 
"  even  though  he  acquired  them  himself, 
"  unless  he  convene  all  his  sons." 

On  the  other  hand,  we  find,  in  the  Mi- 
takshara  on  Inheritance,  Chapter  I.,  Section 
5,  Para.  9,  the  grandson  has  a  right  of 
prohibition  if  his  unseparated  father  is 
making  a  donation  or  sale  of  effects  inher- 
ited from  the  grandfather;  but  he  has 
no  right  of  interference  if  the  effects 
were  acquired  by  the  father  (Para.  10). 
Consequently,  the  difference  is  this:  "Al- 
though he  has  a  right  by  birth  in  his  father's 
and  in  his  grandfather's  property,  still,  since 
he  is  dependent  on  his  father  in  regard  to 
the  paternal  estate,  and  since  the  father  has 
a  predominant  interest,  as  it  was  acquired 
by  himself,  the  son  must  acquiesce  in  the 
father's  disposal  of  his  own  acquired  pro- 
perty ;  but  since  both  have  indiscriminately  a 
right  in  the  grandfather's  estate,  the  son  has 


a  power  of  interdiction  if  the  father  be  dis- 
sipating the  property." 

The  apparent  conflict  between  this  pas- 
sage and  those  before  quoted  is  reconciled,  if 
the  right  of  the  sons  in  the  self-acquired 
property  of  the  father  is  treated  as  an  im- 
perfect right  incapable  of  being  enforced  at 
Law.  (See  Mitakshara  on  Inheritance, 
Chapter  I.,  Section  i,  Para.  18.)  It. is  not 
immaterial  to  observe  that  the  words  are 
"  should  not "  and  "  shall  not,"  which  imply 
a  prohibition,  but  not  an  absence  of  power, 
to  do  the  prohibited  act.  A  color  is  further 
given  to  this  construction  by  a  passage  in  the 
Mitakshara  on  the  Administration  of  Justice. 
Chapter  IV.,  Section  i,  Para,  10;  Macnagb- 
ten's  Hindoo  Law,  Volume  I., page  227,  where 
the  author,  in  stating  who  are  capable  of 
maintaining  actions,  says :  "  In  case  of  land 
'^acquired  by  the  grandfather^  the  owner- 
"  ship  of  father  and  son  is  equal,  and,  there- 
"  fore,  if  the  father  make  away  with  the 
"  immoveable  property  so  acquired  by  the 
"  grandfather,  and  if  the  son  have  recourse 
"  to  a  Court  of  Justice,  a  judicial  proceeding 
"  will  be  entertained  between  the  father  and 
"  the  son." 

The  right  of  suit  is  not  mentioned  as 
extending  to  the  case  when  the  father  alien- 
ates his  own  self- acquired  immoveable 
property. 

Compare  Yagnyavalkya,  Colebrooke's  Di- 
gest, Volume  III.,  Book  V.,  Paras.  31, 33,  and 
92,  pages  40-48  and  128;  Vrihaspati,  TSJ., 
Volume  II.,  Book  II.,  Chapter  IV.,  Section  i. 
Para.  5;  and  Section  2,  Article  I.,  Para.  18, 
^ages  213-246,  and  see  page  2^6 ;  Ib,^  Volume 
III.,  Book  v..  Chapter  II.,  Para.  90,  page  117; 
Vishnu,  lb,.  Volume  III.,  Book  V.,  Para.  35, 
page  39;  Menu  and  Vishnu,  Para.  91,  page 
118;  Vyasa,  lb,,  Para.  94,  page  119;  Jagun- 
natha,/<5..  Volume  III.,  page  88.  The  Chapter 
in  the  Mitakshara,  Chapter  I.,  Section  4,  and 
passages  in  the  Digest,  as  to  effects  not  liable  to 
partition,  and  the  case  referred  by  the  Lower 
Court,  Case  No.  39,  Macnaghten's  Hindoo 
Law,  Volume  II.,  page  246,  are  in  accord- 
ance with  the  construction  above  suggested, 
though  they  do  not  decide  the  question.  {JSee 
Mitakshara,  Chapter  IV..  Para,  i.)  It  may 
well  be  that,  in  property  acquired  by  a  man, 
his  sons  may  have  an  interest,  though  mere 
co-sharers,  such  as  brothers  who  have  not 
contributed  in  any  manner  to  the  acquisition, 
may  not  be  entitled  to  participation. 

The  result  is  that  we  must  hold  that, 
according  to  the  law  as  laid  down  in  the 
Mitakshara,  a  father  is  not  incompetent  to 
sell  immoveable  property  acquired  by  him- 
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splf.    It  would  be  very  inconvenient  if  the 
Jaw  were  otherwise. 

The  second  question  is  whether,  according 
to  the  Mitakshara,  landed  property  self- 
acquired  by  a  grandfather,  and  distributed 
by  him  amongst  his  sons,  becomes  by  such 
gift  the  self-acquired  property  of  the  sons, 
so  as  to  enable  them  to  dispose  of  it  M^ithout 
the  consent*  and  to  the  prejudice,  of  the 
'  grandsons.  The  principle  to  be  deduced 
from  the  several  texts  on  this  subject  (Mi- 
tftkshara  on  Inheritance,  Chapter  1.,  Section 
4)f  appears  to  be  that,  if  the  gift  or  acqui- 
sitioD  is  upon  a  consideration  personal  to  the 
donee,  as  marriage,  or  the  personal  regard 
of  a  stranger  for  him,  the  property  given 
is  treated  as  self-acquired.  iSee  Katyayana, 
.Colchrooke's  Digest,  Volume  iv.,  Chapter  V., 
P«a-  347.  page  35 ;  and  Menu,  73.,  345  ; 
Vjasa,  lb,,  346.) 

But  if,  in  cases  other  than  that  first  above 
mentioned,  the  acquisition  has  been  made, 
directly  or  indirectly,  by  means  of,  or  at  the 
charge  or  expense  of,  the  ancestral  estate, 
the  property  so  acquired  is  treated  as  joint 
and  liable  to  partition.  {Set  Mitakshara, 
Chapter  I.,  Section  4,  Paras.  1-6-8  ;  Katy- 
ayana, Colebrooke's  Digest,  Volume  IV., 
Chapter  V.,  Para.  349,  page  42  ;  Nareda, 
iJ.,  Volume  IV.,  Para.  357,  page  62  ;  and 
the  Commentary  of  Jagunnatha,  citing  the 
opinbns  of  Chandeswara  and  others,  Ih., 
page  64.)  In  the  Mitakshara,  Chapter  I., 
Section  4,  Para,  i ,  page  268,  of  effects  not  lia- 
ble to  panltion,  it  is  said  :  **  Whatever  else  is 
acqajred  by  the  po-parcener  himself  without 
detriment  to  his  father's  estate,  or  as  a 
present  from  a  friend,  or  a  gift  at  nuptials, 
docs  not  appertain  to  the  co-heirs."  See 
also  the  text  of  Yagnyavalkya  to  the  same 
•effect,  Colebrooke's  Digest,  Volume  IV., 
^^'  35'*  P^ge  44.  In  this  passage,  it 
would  appear  that  property  obtained  by  gift 
from  a  father  is  not  mentioned  as  not  liable 
to  partition. 

Nareda,  in  Colebrooke's  Digest,  Volume 
IV.,  Para,  353,  page  45,  of  wealth  not  subject 
to  partition,  says,  "anything  that  has  been 
leceived  by  the  favor  of  a  father  "—Jagun- 
natha adds,  "  or  other  friend."  The  absence 
of  these  words  in  the  original  seems  to  show 
that  the  construction  put  on  the  passage  by 
*c  author  of  the  Mitakshara,  Chapter  L, 
Section  i,  Para.  19,  is  correct,  and  that  it 
jD^ans  no  more  than  that  property  so  acquired 
ta  exempt  from  partition  amongst  the 
brethren.  (^«,  further,  Mitakshara,  Chapter 
J->  Section  4,  Para.  28,  as  explained  by  Section 
%  Ptos.    13  and    16 ;    Menu,   translated 
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by  Sir.  W.  Jones,    Chapter  IX.,    Section 
206.) 

The  text  of  Vyasa,  Colebrooke's  Digest, 
Volume  IV.,  Para.  354,  page  46,  admits  of  the 
same  explanation.  The  ground  of  that 
opinion,  m.,  that  the  intent  of  the  parties 
must  have  been  to  exclude  partition,  stated 
in  the  Mitakshara,  Chapter  I.,  Section  i,  Para. 
19,  does  not  apply  when  the  question  arises 
between  father  and  son. 

We  think,  then,  that,  according  to  the 
Mitakshara,  landed  property  acquired  by  a 
grandfather,  and  distributed  by  him  amongst 
his  sons,  does  not  by  such  gift  become  the  self- 
acquired  property  of  the  sons  so  as  to  enable 
them  to  dispose  of  it  by  gift  or  sale  without 
the  consent,  and  to  the  prejudice,  of  the 
grandsons. 

The  property  cannot  be  said  to  have  been 
acquired  without  detriment  to  the  father's 
(/.  ^.,  ancestral)  estate,  because  it  was  not 
only  given  out  of  that  estate,  but  in  sub- 
stitution for  the  undivided  share  of  that 
estate  to  which  the  father,  under  the  passage 
first  cited,  appears  to  have  been  entitled. 
It  cannot,  therefore,  be  taken  to  have  been 
given  simply  by  the  favor  of  the  father,  but 
upon  consideration  of  the  father  surrendering 
some  interest  or  right  to  share  in  the  grand- 
father's estate,  which  he  did  by  the  accept- 
ance of  this  separate  parcel. 

Wc  think  that  the  father  took  it  with  the 
incidents  to  which  the  undivided  share  for 
which  it  was  substituted  would  have  been 
subject.  But  it  does  not  follow  that  the  sons 
have  a  right  to  ask  that  the  sale  shall  be 
'cancelled  unconditionally.  The  sale  by  a 
father  of  ancestral  immoveable  property 
without  the  concurrence  of  his  sons  is 
not  necessarily  void,  though  it  may  be 
avoided  unless  the  purchaser  can  show 
that  it  was  made  during  a  season  of. 
distress,  for  the  sake  of  the  family  or  for 
pious  purposes.  In  the  absence  of  evidence 
to  the  contrary,  it  must  be  assumed  that  the 
price  received  by  the  father  became  a  part 
of  the  assets  of  the  joint  family ;  therefore,  if 
the  son  seeks  the  aid  of  the  Court  to  set  the 
purchase  aside,  he  must  do  equity,  and  offer 
to  repay  the  purchase-money,  unless  he  can 
shew  that  no  part  of  such  purchase-money 
or  the  produce  of  it  has  ever  come  to  his 
hands.  i^See  Story's  Equity  Jurisprudence, 
Volume  I.,  Paras.  696-707.)  Were  this 
otherwise,  the  plaintiff  might  get  the  estate 
and  keep  its  price,  while  the  purchaser  might 
have  no  remedy. 

The  decision  of  the  Court  below  must  be 
reversed,  and  the  case  remanded  to  the  first 
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Coart,  with  liberty  to  the  plaintiff  to  amend 
his  plaint  in  the  mode  above  suggested,  on 
payment  of  all  the  costs  already  incurred, 
within  one  month  after  the  amount  thereof 
has  been  settled,  and  notice  served  on  the 
plaintiff. 

But,  should  the  plaintiff  omit  to  signify  his 
intention  to  exercise  the  option  thus  allowed 
to  him  within  two  months,  or  should  he, 
after  having  declared  such  to  be  his  intention, 
fail  to  pay  the  costs  already  incurred,  within 
one  month  after  having  received  notice  of 
the  amount,  this  suit  must  be  dismissed  on 
the  ground  that  it  is  improperly  framed. 


The  4th  July  1866. 

Preseni  : 

The  Honble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Hindoo  Law  (Mit«k8hara)—Joint4Hindoo  Fami- 
ly— Suit  to  set  aside  sale  hj  Father — Option 
to  repay  purchase-ffloiiej— Allegation  of  waste 
by  Father. 

Case  No.  2689  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E,  S.  Pearson,  Judge  of  Tirhool, 
dated  the  8th  May  186$^  affirming  a  de- 
cision passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  26th 
September  186^. 

MuddunGopalThakoor  and  others  (Plaintiffs), 

Appellants, 
versus 
Ram  Buksh  Pandey  and  others  (Defendants), 

Respondents, 

Mr,   R.    V,   Doyne  and     Baboo  Debendro 
Narain  Bose  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee,  Romesh 
Chunder  Mitter,  and  Mohesh  Chunder 
Choivdhry  for  Respondents. 

Suit  by, the  members  of  a  juint  Hindoo  family  to  set 
aside  certain  sales  bv  their  father  as  invalid  under  the 
Mitakshara  Law.  PlaintiflFs  having  had  leave  to  amend 
their  plaint  by  offerings  to  repay  the  purchase-money 
unless  they  could  show  that  no  part  of  such  purchase- 
money,  or  the  produce  of  it,  ever  came  to  their  hands, 
deliberately  chose  to  come  into  Court  upon  the  allegfa- 
tion  that  their  father  had  wasted  the  money  in 
debauchery,  and  on  that  footinfi^  to  get  back  the  estate 
unconditionally.  Having  failed  to  establish  that  case, 
the  Court  dechned  to  give  them  a  decree  for  the  return 
of  the  estate  on  payment  of  the  purchase-money. 

This  is  a  suit  by  the  plaintiffs,  as  members 
of  a  joint  Hindoo  family,  to  set  aside  as 
invalid,  under  the  Mitak&hara  Law,  certain 


sales    made    by  their   father,    Heera    Lad 
Thakoor. 

This  case  was  formerly  remanded  by  the 
High  Court,  with  the  declaration  that,  in  the 
absence  of  evidence  to  the  contrary,  it  must 
be  assumed  that  the  price  received  by  the 
father  became  a  part  of  the  assets  of  the 
joint  family,  and,  therefore,  if  his  sons  sought 
the  aid  of  the  Court  to  set  aside  the  pur- 
chase, they  must  do  equity,  and  offer  to  repay 
the  purchase-money,  unless  they  could  show 
that  no  part  of  such  purchase-money  or  the 
produce  of  it  ever  came  to  their  hands.  The 
Court  gave  permission  to  the  plaintiffs  to 
amend  their  plaint  upon  that  principle,  lliey 
did  so  ;  and  they  now  come  to  Court  upon 
the  allegation  that  the  consideration-money 
was  spent  in  dancing  and  debauchery,  and 
that  the  plaintiffs  derived  no  benefit  from 
the  sale,  inasmuch  as  the  consideration- 
money  was  not  applied  in  extending  the  pro- 
perty or  advancing  the  welfare  of  the 
family. 

The  first  Court,  on  the  evidence  of  many 
witnesses,  found  that  it- was  fully  proved  that 
Heera  Lai  Thakoor  was  a  respectable  and 
conscientious  Brahmin  of  high  character  and 
great  temperance,  and  that  the  purchase- 
money  was  expended  in  paying  debts  con- 
tracted for  the  sradh  of  his  parents  and  the 
nuptials  of  his  sisters  and  daughters,  kc. 

The  Lower  Appellate  Court,  after  obsen** 
ing  that,  as  nearly  thirty  years  had  elapsed 
since  the  date  of  the  last  alienation  in  1  %\% 
B.  S.,  it  is  hardly  to  be  expected  that  ei^» 
dence  should  be  forthcomij^g  to  prove  that 
\  the  sales  were  justified  by  necessity  ;  bat,  as 
the  burden  of  proof  on  this  point  was  op  the 
defendants,  and  the  necessity  for  the  sales  was 
not  proved,  the  sale  must  be  treated  as  vcNd- 
able.  He  goes  on  to  say  that,  the  plaintiffs 
not  having  offered  to  refund  the  purchase* 
money,  it  remained  to  be  seen  whether  any 
portion  of  the  produce  of  it  had  ever  come 
to  their  hands  ;  and  after  a  careful  considera- 
tion of  the  evidence,  he  came  to  the  conclu* 
sion  that  it  might  be  fairly  inferred  that  the 
plaintiffs'  father  did  expend  the  purchase- 
money  for  the  purposes  expressed  in  the 
judgment  of  the  first  Court.  He  says  that, 
if  so,  plaintiffs  have  beyond  a  doubt  benefited 
directly  by  the  sales,  and  were,  therefore,  not 
entitled  to  get  back  the  estate  without  1«- 
funding  the  purchase-money ;  and,  therefore, 
affirming  the  judgment  of  the  first  Court,  be 
dismissed  the  suit. 

'Fhe  plaintiffs  appealed  specially,  and  ob- 
jected, ^rx/,  that  the  onus  of  proving  chat  the 
'  purchase*money   was  not    applied    by  the 
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bther  to  faihily-porposes  ought  not  to  have 
^  been  cast  on  ^e  plaintiffs.  On  this  point, 
'  we  see  no  reason  to  doubt  the  correctness  of 

the  former  decision  of  the  Court. 

The  plaintiffs,  claiming  as  heirs  of  and 
co-heirs  with  their  father,  come  in  to  com- 
plain of  a  vrong  done  to  them,  and  the 
nature  and  extent  of  that  wrong  is  peculiarly 
within  their  own  knowledge.  If  the  father 
sold  the  property  for  its  full  value,  and  pur- 
chased other  property  for  the  family  with 
the  proceeds,  the  plaintiffs  would  have  sus- 
tained no  real  injury  whatever ;  and  it  would 
be  the  highest  injustice  to  compel  the  defend- 
ants to  give  up  their  purchased  estate  un- 
conditionally, and  so  to  allow  the  plaintiff  to 
deprive  a  man,  who  may  have  acted  honestly 
and  in  good  fsutb,  of  both  his  money  and  his 
land,  in  order  to  give  two  estates  instead  of 
one  to  the  plaintiffs.  It  is  peculiarly  neces- 
sary that  we  should  give  effect  to  that  consi- 
deration in  a  case  like  the  present,  where  the 
sales  which  plaintiffs  seek  to  set  aside  took 
phce,  some  30  years,  and  some  actually  55 
years,  before  the  commencement  of  the  suit. 
Possibly  very  different  considerations  would 
apply  to  the  case  of  an  estate  sold  by  a  mbre 
manager. 

Secondly, — It  wras  objected  that  the  plaint- 
iffs, on  the  finding  of  the  Lower  Appellate 
Coint,  are  entitled  to  a  decree  for  a  return 
of  the  estate  on  payment  of  the  purchase- 
money.  We  think  there  is  no  ground  for 
that  contention.  The  plaintiffs,  having  leave 
toamend  their  plaint,  deliberately  chose  to 
allege  that  their  father  had  wasted  the  money' 
in  debauchery,  and,  on  that  footing,  claimed 
to  get  back  the  estate  unconditionally.  They 
failed  to  establish  the  case  upon  which  they 
came  into  Court ;  and  we  do  not  see  the 
slightest  reason,  and  we  have  not  the  least 
inclination,  to  assist  them  in  any  way. 

It  may  well  be  that,  if  the  suit  had  been 
bronght  within  anything  like  a  reasonable 
time,  the  defendant  would  have  been  in  a 
position  to  show  that  the  sales  were  justified 
by  necessity. 

We  dismiss  the  appeal  with  costs  and  in- 
terest. 

The  defendant,  by  way  of  cross- appeal, 
bronght  to  our  notice  that  the  Judge  had 
not  disposed  of  two  defences  set  up  by  him — 
one  that  the  suit  was  bajrred  by  limitation, 
and  the  other  that,  as  to  the  sales  in^i2i7 
and  1222  B.  S.,  the  plaintiffs  were  not 
bom  at  the  date  of  those  sales,   and  that. 


therefore,  the  absence  of  their  consent  does 
not  render  those  sales  invalid.  The  Judge 
treated  the  case  as  if  it  had  been  remanded 
only  for  the  trial  of  the  issues  which  he  has 
disposed  of.  But  the  Court  gave  the  plaint- 
iff leave  to  re-frame  his  plaint,  with  the  inten- 
tion that  the  whole  case  should  be  tried  as 
upop  a  plaint  then  presented  for  the  first 
time.  However,  it  will  now  be  unnecessary 
to  enter  on  the  questions  on  those  issues,  as 
on  other  grounds  the  suit  is  dismissed. 


The  4th  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G,  Camp- 
bell, Judges, 

Limitation^Snit  to  recoTer  possession— 

Butwarah. 

Case  No.  356  of  1866, 

Special  Appeal  from  a  decision  passed  by 
Baboo  Nurrotun  Mullick,  Principal  Sud- 
der  Ameen  0/  Bhaugulpore,  dated  the  ijth 
December  186^9  affirming  a  decision  pass- 
ed by  Moonshee  Tumeezooddeen  Ahmed, 
Moonsiff  of  that  District,  dated  the  28th 
April  i86s* 

Rughoobur  Singh  and  others  (Defendants), 

Appellants, 

versus 

Huree  Pershad  and  others  (Plaintiffs), 
Respondents, 

Baboo  Doorga  Doss  Dull  for  Appellants. 

Baboos  Mohesh  Chunder  Choivdhry  and 
Pearee  Lai  Roy  for  Respondents. 

Ina  suit  by  the  purchaser  of  one  estate  to  recover 
certain  lands  alleged  to  belonff  to  his  estate,  »hich 
the  defendants  held  as  a  part  of  another  esUte,  the 
plaintiff  needleR«;ly  prayed  that  a  certain  order  passed 
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in  the  cause  of  the  butwarah  of  the  defendant's  estate 
should  be  set  aside.  As  the  defendant  failed  to  show 
that  the  Collector,  in  laying  down  the  boundaries  of 
the  estate  then  under  butwarah,  was  proceeding  under 
Regulation  VII.,  1S32— Held  that  the  map  made  by 
him  in  carrying  out  the  butwarah  of  another  estate  was 
not  an  award  binding  on  the  defendant,  and  that  the 
case,  therefore,  was  not  barred  by  limitation  under 
Cause  6,  SecHon  i.  Act  XIV.  of  1S59. 

This  is  a  suit  by  the  purchaser  of  one 
estate  to  recover  certain  lands  which  the 
defendants  hold  as  a  part  of  another  estate, 
on  the  allegation  that  the  land  in  question 
really  belonged  to  the  plaintiff's  estate. 

Plaintiff  also  prayed  that  a  (Certain  order 
passed  in  the  course  of  a  butwarah  of  the 
defendant's  estate  should  be  set  aside.  It 
has  been  found  by  the  Courts  below  that  the 
plaintiff  had  been  in  possession  in  accord- 
•  ance  with  a  survey-award,  and  they  decided 
that  he  was  in  possession  within  12  years 
of  suit,  and  decreed  in  his  favor. 

The  defendant  now  appeals,  urging  that 
the  suit  is  barred  by  the  Special  Law  of 
Limitation  under  Clause  6,  Section  i.  Act 
XIV.  of  1859.  It  may  be  conceded  that,  if 
the  plaintiff's  suit  had  been  brought  to  set 
aside  an  award  of  the  Collector,  the  Law  of 
Limitation  would  have  been  as  pleaded  by 
the  defendant.  But  it  appears  that  the 
plaintiff's  prayer  to  set  aside  the  award  of 
the  Collector  is  only  surplusage  and  unne- 
cessary. His  suit  was  brought  to  recover 
possession  of  the  land,  and  it  is  rightly 
contended  by  the  respondent  that  there  is 
nothing  to  show  that  any  order  was  passed  as 
between  the  plaintiff  and  defendant  to  which 
Clause  6,  Section  i  of  Act  XIV.  of  1859, 
applies.  It  was  for  the  appellant  to  show 
that  the  Collector,  in  laying  down  the  bound- 
aries of  the  estate  then  under  butwarah, 
was  proceeding  under  Regulation  VII.  of 
1822,  and,  so  acting,  had  jurisdiction  to  settle 
the  question  of  boundary  between  that  and 
the  neighbouring  estates.  The  appellant 
entirely  fail?  to  show  that  the  Collector  was 
acting  in  any  way  under  the  provisions  of 
Regulation  VII.  of  1822;  and  therefore  a 
map  made  by  him,  in  carrying  out  the  but- 
warah of  another  estate,  was  in  no  way  an 
award  binding  on  the  defendant;  and  the 
case,  therefore,  is  not  governed  by  the  special 
law  of  3  years'  limitation. 

On  the  merits,  we  think  that  there  is  a 
sufficient  finding  that  the  land  in  suit  is 
within  the  estate  of  the  plaintiff,  and  that  he 
has  been  in  possession  imder  the  Thakbust 


award   within   11  years  iiom  the  date  of 
suit. 

The  appeal  is  therefore  dismissed  with 
costs  and  interest. 


The  4th  July  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

yt4dges. 

Alluvial  land—Suit  for  possession— Mesne- 

profits. 

Case  No.  225  of  1866. 

Special  Appeal  from  a  decision  passed  hy  thi 
Judge  of  RungporCy  dated  the  22nd  De- 
cember i86^y  reversing  a  decision  passed 
by  the  Principal  Sudder  A  meen  of  that 
District  J  dated  the  21st  June  186$. 

Jankee  Bullub  Sein  (Plaintiff),  Appellanty 

versus 

Mohima  Runjun  Roy  Chowdhry  and  others 
(Defendants),  Respondents, 

Baboo  Kishen  Dyal  Roy  for  Appellant. 

Baboo  Bhugobutty  Churn  Ghose  for 
Respondents. 

In  a  suit  for  possession  of  a  chur^  the  plaint- 
iff having  obtained  a  decree  for  possession,  he  was 
,^  declared  entitled  to  mesne-profit^  from  date  of  insti- 
tution of  the  suit. 

As  to  mesne-profits  before  institution  of  Buit,  the  af* 

Slication  by  the  Judg^e  of  the  principle  laid  down  in 
.  D.  A.  Rep.,  1858,  p.  513,  affirmed. 

The  Judge  is  in  error  in  refusing  to  give 
the  plainiid  mesne-profits  from  date  of  in- 
stitution of  the  suit  by  plaintiff  for  possession 
of  the  chur.  The  plaintiff  then  put  forward 
his  claim,  and  the  defendant  opposed  it  onl 
the  strength  of  his  title.  As  the  defendafitj 
has  failed,  he  is  liable  to  repay  the  prof 
which  the  suit  has  declared  to  belong  to  thi 
plaintiff,  and  which  the  defendant,  with  th< 
knowledge  of  plaintiff's  claim,  refused  t( 
allow  him  to  obtain  possession  of. 

As  respects  mesne-profits  before  inslilu-k] 
tion  of  suit,  the  Judge  has  applied  the  prin-^j 
ciple  laid  down  in  the  case  quoted  at  pag< 
5 1 3  of  the  Sudder  Dewanny  Adawlut  Reporf 
for  1858 ;  and  we  see  no  reason  to  interfciti 
wntlk  that  decision. 

The  case  is  remanded  for  re-decision  on  tbej 
first  point.     Costs  to  follow  final  judgment 
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The  5th  July  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  ihe  Hon'ble  H.  V.  Bayley, 
Judge, 

Hindoo  Law  (MiUkshara)— Right' of  father  to 
dispose  of  property — Distinction  between 
ancestral  and  selr-acquu-ed  property. 

Case  No.  2025  of  1865. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  F.  Tucker y  Jtulge  of  Shahabad,  dated 
the  20th  April  186 Sy  affirming  a  decision 
passed  hy  Bahoo  Burmah  Dutt,  Moonsiff 
of  Buxar,  dated  the  2*jth  February  i86$, 

Ojoodhya  Pershad  Sing  (Plaintiff), 
Appellant^ 

versus 

Ramsurn  and  others  (Defendants), 
Respondents, 

ieihoo  Rally  Kishen  Sein  and  Luckhy  Churn 
Base  for  Appellant. 

Bahoo  Greeja  Sunker  Mozoomdar  for 
Respondents. 

Tbere  is  a  distinction  between  ancestral  and  self-ac- 
quired property  under  the  Mitakshara  I^w,  with  regard 
tothen^ht  of  a  father  to  dispose  of  it.  The  fact  of 
betnran  outcaste  would  not  prevent  him  from  exercis- 
ing nit  ngrhts  over  the  property  to  the  same  extent 
as  he  might  otherwise  have  done. 

The  properly  mortgaged  was  subject  to 
the  Mitakshara  Law.  It  is  stated  on  the 
pan  of  the  plaintiff  that  the  defendant,  the 
son,  assented  to  the  mortgages.  If  so,  the 
ancestral  property  would  be  bound  by  them. 
It  is  also  stated  that  one  of  the  houses  was 
leif-acquired  property,  and  that  the  other 
two  alone  were  ancestral.  There  is  a  dis- 
tincdon  between  ancestral  and  self-acquired 
property. 

We  think  that  those  questions  ought  to  be 
tried,  and  that  they  are  material  questions 
for  the  determination  of  the  suit.  We  think 
that  the  case  should  be  remanded  to  the 
Judge  in  order  that  he  may  remit  it  to  the 
first  Court  to  try  the  following  issues : — 

ist.  Whether  the  debt  was  the  debt  of 
the  grandfather,  Ram  Roop; 

2ndly.  Whether  the  defendant  Bisseshur 
tnented  to  the  mortgages ;  and 

jrif/r.  Whether  two  of  the  houses  were 
the  ancestral  property  belonging  to  the 
grandfather,  and,  if  so,  what  share  in  them 
(descended  to  Ramsurn;  and  whether  pne 
of  the  houses  was  the  self-acquired  property 
of  Ramsurn  the  father. 


li 


II 


When  those  issues  have  been  deter- 
mined by  the  first  Court,  and  the  result  of 
the  determination  is  reported  to  the  Judge, 
he  will  decide  the  question  upon  the  findings 
upon  those  issues. 

In  the  Mitakshara,  Chapter  I.,  Section  i, 
Paragraph  27,  it  is  said,  referring  to  the 
father,  that  "  he  is  subject  to  the  control  of 
"  his  sons  and  the  rest,  in  regard  to  the  im- 
"  moveable  estate,  whether  acquired  by  him- 
"self  or  inherited  from  his  father  or  other 
predecessor ;  since  it  is  ordained  *  Though 
immoveables  or  bipeds  have  bfeen  acquired 
"  by  a  man  himself,  a  gift  or  sale  of  them 
"  should  not  be  made  without  convening  all 
*'  the  sons.' " 

But  that  paragraph  seems  to  be  modified 
by  Paragraph  33  of  the  same  Section,  in 
which  it  is  said :  *'  In  respect  of  the  right 
**by  birth  to  the  estate,  paternal  or  ances- 
"tral,  we  shall  mention  a  distinction  under 
"a  subsequent  text." 
In  Section  5,  Paragraph  7,  it  is  said  : — 
"  The  first  text,  *  when  the  father  makes  a 
"partition,'  &c.,  relates  to  property  acquired 
"  by  the  father  himself.  So  does  that  which 
"ordains  a  double  share,  *Let  the  father, 
"making  a  partition,  reserve  two  shares 
"  for  himself.'  The  dependence  of  sons,  as 
"affirmed  in  the  following  passage,  'while 
"both  parents  live,  the  control  remains, 
"even  though  they  have  arrived  at  old 
"  age,'  must  relate  to  effects  acquired  by  the 
"father  or  mother.  This  other  passage, 
"  *  They  have  not  power  over  it  (the  paternal 
V  estate)  while  their  parents  live/  must  also 
"be  referred  to  the  same  subject." 
Paragraph  8  says : — 

"Thus,  while  the  mother  is  capable  of 
"bearing  more  sons,  and  the  .father  retains 
"his  worldly  affections  and  does  not  desire 
"partition,  a  distribution  of  the  grand- 
"father's  estate  does  nevertheless  take  place 
"  by  the  will  of  the  son." 

Paragraph  9 :  "  So,  likewise,  the  grand- 
"  father  has  a  right  of  prohibition,  if  his 
"unseparated  father  is  makiQg  a  donation, 
"or  a  sale,  of  effects  inherited  from  the 
"grandfather;  but  he  has  no  right  of  inter- 
"ference  if  the  effects  were  acquired  by  the 
"father.  On  the  contrary,  he  must  acqui- 
"  esce,  because  he  is  dependent." 
A*nd  then  Paragraph  10  says  : — 
"Consequently  the  difference  is  this: 
"  although  he  have  a  right  by  birth  in  his 
"  father's  and  in  his  grandfather's  property, 
"  still,  since  he  is  dependent  on  his  father  in 
"regard  to  the  paternal  estate,  and  since 
"the    father    has    a    predominant    interest 
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"  as  it  was  acquired  by  himself,  the  son  must 
''acquiesce  in  the  father's  disposal  of  his 
"own  acquired  property;  but  since  both 
"  have  indiscriminately  a  right  in  the  grand- 
"father's  estate,  the  son  has  a  power  of 
"interdiction  (if  the  father  be  dissipating 
"  the  property)." 

Looking,  therefore,  at  these  provisions,  it 
seems  that  there  is  a  distinction  between 
ancestral  and  self-acquired  property  under 
the  Mita^shara  Law,  with  regard  to  the  right 
of  a  father  to  dispose  of  it*  The  fact  of 
being  an  ovtcaste  would  not  prevent  him 
from  exercising  his'  rights  ever  the  property 
to  the  same  extent  as  he  otherwise  might 
have  done. 

As  this  case  must  go  down  to  try  whether 
any  part  of  the  property  was  self-acquired 
by  Ramsurn,  it  should  also  at  the  same  time 
be  tried  whether  Bisseshur  assented  to  the 
mortgage,  and  whether  the  debt  was  the 
grandfather's  debt.  The  plaintiff  being  pre- 
sent in  Court  has  affirmed  that  the  debt  was 
the  debt  of  the  grandfather,  and  that  only 
two  of  the  houses  were  *  his  property,  and 
the  other  the  self-acquired  property  of 
Ramsurn  the  father.  The  plaintiff  ought 
strictly  to  have  alleged  these  facts  in  his 
plaint,  and  to  have  gone  prepared  to  the 
trial  to  prove  them.  Not  having  done  so, 
all  the  expenses  of  the  trials  in  the  Courts 
below  have  been  thrown  away,  and  the 
plaintiff  ought  to  pay  to  the  defendant  all 
the  costs  of  such  trials  in  the  Lower  Courts 
before  the  case  is  sent  back  for  trial  upon 
the  issues  above  directed.  Upon  his  pay- 
ing the  amount  of  those  costs  as  soon  as  they 
have  been  ascertained  by  the  Lower  Appel- 
late Court,  the  case  will  be  sent  back  to  the 
first  Court,  for  the  trial  of  the  issues  above 
directed.  If,*  when  the  amount  of  the  costs 
have  been  ascertained,  it  be  not  paid  by  the 
plaintiff  within  a  time  to  be  fixed  by  the 
Ix)wer  Appellate  Court,  the  decree  of  the 
Lower  Appellate  Court  will  be  affirmed 
with   costs. 


The  5th  July  1866. 
Present : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 

pherson,  Judges. 

Res  judicata — M  esne  •  profits — Limitation. 

Case  No.  388  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge     of    Gya,     dated     the  2jrd    No- 


vember iS6j,  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Bit' 
trici,  dated  the  28th  January  i86^, 

Balum  Bhutt  alias  Rajah  Ram  Bhtttt 
(Plaintiff),  Appellant, 

versus 

Bhoobun  Lai  and  others  (Defendants), 
Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

« 

Baboo  Ihvarkanath  Milter  for  Re^ndents. 

A  suit  for  wasilat  is  not  barred  under  Section  2, 
Act  VIII.  of  1S59,  although  in  a  previous  suittiie  plaiiit- 
iff  prayed  for  possession  and  wasilat,  and  gY>t  a  decree 
for  possession  only,  no  issue  having  beea^  raised  in  tkit 
suit  as  to  wasilat,  and  the^  plaintiff's  right  to  it  not 
having  been  tried  or  determined. 

Mesne-profits  can  only  be  recovered^  for  6  yetrs 
prior  to  the  institution  of  suit. 

In  this  case,  the  plaintiff  sues  for  the 
wasilat  of  certain  lands  for  the  possession 
of  which  he  had  obtained  a  decree  in  a 
former  suit.  In  that  former  suit,  he  prayed 
for  wasilat  from  date  of  suit,  as  well  as  for 
possession.  He  obtained  a  decree  for  po^ 
session  only ;  and  he  subsequently  instituted 
the  suit  out  of  which  the  present  appeal 
arises,  in  which  he  seeks  to  recover  wasilat 
for  the  time  during  which  he  was  out  of 
possession.  It  is  pleaded,  in  bar  of  this 
second  suit,  that,  inasmuch^  wasilat  was 
t:laimed  in  the  former  suit,  the  case  falls 
within  Section  2  of  Act  VII L  of  1859,  and 
that  the  cause  of  action  is  one  which  has 
been  tried  and  determined  by  a  competent 
Couit  in  a  former  suit  between  these  same 
parties  or  persons  under  whom  they  claim. 

We  think,  however,  that  Section  a  of  Act 
VIII.  of  1859  does  not  apply  in  this  case 
because,  although  in  the  plaint  filed  in  the 
former  suit  wasilat  was  asked  for,  no  issue 
was  then  raised  upon  that  point,  and  the 
question  of  whether  plaintiff  was  or  was  not 
entitled  to  it  was  neither  tried  nor  deter- 
mined by  the  Court. 

As  regards  the  question  of  limitation 
which  has  been  raised,  we  are  of  opinion  that 
the  plaintiff  can  only  recover  the  wasilat 
accrued  due  within  six  years  prior  to  the 
filing  of  the  plaint  in  the  present  suit.  The 
case  is  remanded  to  the  first  Court  to  be 
re-tried  with  reference  to  the  above  re- 
marks. 
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The  5th  July  x866. 

Preunt : 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 
Seton-Karr,  Judges, 

LimiUtion— Pleading. 

Case  No.  858  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judgecf  Dinagepore^  dated  the  8th  Decern- 
her  i86^,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  thai  District , 
dated  the  2$th  August  iS6£, 

Mrs.  M.  Smith  (Plaintiff),  Appellant, 

versus 

Kishen  Chunder  Roy  Cbowdhry  and  others 
(Defendants),  Respondents, 

Mr,  J,  S.  Rochfort  and  Nuleet  Chunder 
Stin  for  Appellant. 

Bahoo  Sreenath  Doss  for  Respondents. 

Where  a  defendant  in  his  examination  distinctly  plead- 
ed tint  the  plahitifi  had  no  right  in  the  property  in  dis- 
pvtc  and  \aA  never  been  in  possession  tnereof,  and  the 
plmtil!  £d  not  meet  that  objection  by  any  reliable 
evidence aad  failed  to  prove  possession — Held  that  the 
Jvdfe  «u  qvite  right  in  taking  the  point  of  limitation. 

Wi  think  that,  as  the  Judge  lias  decided 
this  case,  not  only  on  the  Special,  but  als9 
on  the  General,  Law  of  Limitation  of  twelve  I 
years,  it  is  only  necessary  for  us  to  say 
whether  his  decision  is  right  in  law  as  to  the 
latter  period. 

Now,  in  reply  to  'the  argument  that  no 
issoe  was  at  first  raised  on  this  latter  point, 
it  is  sufficient  to  say  that  the  defendant,  in 
bis  examination,  distinctly  pleaded  that  the 
plaintiff  had  no  right  in  the  property,  and 
had  never  been  in  possession  thereof  at 
ai^  time.  The  Judge,  on  going  into  the 
evidence,  finds  that  the  plaintiff  has  not  met 
tUs  objection  by  any  reliable  evidence,  and 
that  she  has  entirely  failed  to  prove  her 
possession. 

The  Judge  was  quite  warranted  legally 
in  taking  up  this  point,  and  there  is  no  error 
of  law  in  his  way  of  deciding  it. 

We  affirm  his  decision,  and  dismiss  this 
appeal  with  costs. 


The  5th  July  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Selon- 

Karr,  J  udges, 

Prodnction  of  docoments— Section  138,  Code  of 
CivU  Procedure  —  *<  Nutti  Shamil  pesh " 
orders. 

Case  No.  818  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Tipperah^ 
dated  the  28th  December  186^,  reversing 
a  decision  passed  by  the  MoonsiJ^  of  Nassir- 
gunge,  dated  the  joth  June  186^, 

Romun  Kishen  Dey  (Plaintiff),  Appellant, 

versus 

Shaikh  Kadir  Buksh  and  others  (Defendants), 

Respondents, 

m 

Baboos  Grees  Chunder  Ghose  and  Luckhee 
Churn  Base  for  Appellant. 

No  one  for  Respondents. 

A  Court  oufirht  to  send  for  papers  filed  ia  another 
Court  under  Section  13s.  Code  of  Civil  Procedure, 
instead  of  recording  the  objectionable  and  meaningless 
order  "  NiiUi  Shamil  pesh :' 

Wb  think  this  case  should  go  back  to  the 
Principal  Sudder  Ameen  for  him  to  send 
for  the  chittahs  filed  in  another  Court — that 
of  the  Deputy  Collector. 

The  Moonsiff  was  asked  to  send  for  these 
chittahs  which  are  said  to  bear  the  signa- 
ture or  attestation  of  the  defendants.  This 
the  Moonsiff  might  and  ought  to  have 
done  under  Section  138  of  the  Civil  Code, 
instead  of  which  the  Moonsiff  recorded  the 
objectionable  and  meaningless  order,  which 
we  have  so  often  condemned,  of  ''  Nutti 
Shamil  pesh^'  which  is  only  calculated  to 
mislead. 

The  Principal  Sudder  Ameen  may  or 
may  not  have  had  notice  of  this  reason- 
able request,  but  we  think  it  right  in 
this  case  to  remand  the  suit  to  him  in  order 
that  he  may  send  for  the  chittahs,  and  see 
if  they  make  any  difference  in  his  opinion 
as  to  the  merits  of  the  claim.  In  other 
respects,  the  onus  has  been  rightly  placed 
by  the  Principal  Sudder  Ameen.  But  the 
chittahs  alluded  to  might  supply  that  do- 
cumentary evidence  which  he  says  is  want- 
ing. Of  course,  we  give  no  opinion  what- 
ever as  to  the  probable  value  of  those  chit- 
tahs.  As  matters  of  evidence,  the  Court 
below  will  deal  with  them,  when  before  it, 
as  it  thinks  fit. 
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The  5th  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Ghatwalee  Lands  (Resumption  of)— Evidence 
(Copy  of  copy  of  sunnud). 

Case  No.  296  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Ihe  Principal  Sudder  Ameen  of  BhauguU 
pore,  dated  the  ijth  September  186^, 

Raja  Neelanund  Singh  and  others  (Plaintiffs), 

Appellants^ 

versus 

Nusseeb  Singh  and  others  (Defendants), 

Respondents, 

Messrs.  R.  V.  Doyne  and  G.  C.  Paul  and 

Moonshee  Ameer  AH  for  Appellants. 

• 

Mr.  TV.  A.  Motttriou  and  Baboos  Chunder 
Madhub  Ghose  and  Luckhee  Churn  Rose 
for  Respondents. 

Suit  laid  at  Rupees  3,500. 

Where  ghatwals  hold  land,  not  under  a  sunnud  con- 
veying a  hereditary  indefeasible  riffht,  but  on  payment 
of  a  quit-rent,  with  enjoyment  of  the  profits  of  the  land 
in  lieu  of  wages,  such  possession,  however  long,  would 
not  entitle  them  to  hold  the  land  at  a  fixed  jumma,  or  to 
retain  a  portion  of  the  land  after  they  have  ceased  to 
perform  tne  duties  for  which  the  land  was  assigned  to 
them. 

A  copy  of  a  copy  of  a  sunnud  is  not  admissible  in 
evidence. 

This  was  a  suit  brought  by  the  plaintiff, 
the  zemindar  of  Pergunnah  Kurukpore,  for 
possession  of  a  tenure  hitherto  in  the  occupa- 
tion of  the  defendant.  The  object  and  scope 
of  the  suit  will  be  found  detailed  in  our 
judgment  in  Case  No.  275  of  1865,  decided 
on  the  6th  June  1866. 

The  defendant  relies  upon  long  occupation 
as  a  ghatwal,  and  refers  us  to  a  decision, 
dated  the  17th  April  1797,  as  in  bar  of  the 
hearing  of  the  present  suit  under  the  provi- 
sions of  Section  2,  A61  VIII.  of  1859. 

The  Principal  Sudder  Ameen  dismissed 
this  suit,  holding  it  to  be  governed  by  the 
decision  of  a  Divisional  Bench  of  this  Court, 
dated  29th  June  1865. 

In  support  of  his  defence,  the  defendant 
files  copy  of  a  copy  of  a  sunnud  of  the 
year  1182  Fuslee,  without  date,  alleged  to 
have  been  granted  by  Rajah  Afzul  All,  the 


ancestor  of  the  plaintiff.  The  original  is 
not  accounted  for.  This  copy  of  a  copy  of  a  ^ 
sunnud  is  clearly  not  admissible  in  evidence, 
but,  taking  it  for  what  it  purports  to  be,  it 
simply  confirms  the  grantees  in  their  ap- 
pointments as  ghatwals,  and  exhorts  them 
to  be  faithful  and  vigilant  in  the  discharge 
of  their  duties,  which  consisted  in  watching 
the  passes  and  preventing  crime.  There  are 
no  words  by  which  an  hereditary  indefeasible 
right  is  conveyed. 

The  learned  Counsel  for  the  defendant 
relied  upon  the  reasons  given  by  the  learned 
Judges,  Trevor  and  Campbell,  in  their  deci- 
sion dated  the  29th  June  1865.  But  those 
reasons  were,  as  we  understand  the  case, 
chiefly  based  upon  the  title  which  those 
learned  Judges  held  that  the  grant  of  Cap- 
tain Brown  conveyed.  In  the  case  before 
us,  no  such  sunnud  has  been  filed,  and  the 
copy  of  a  copy  of  a  sunnud  which  is  pro- 
duced contains  no  such  terms  as  Istemraree, 
the  insertion  of  which  in  the  grant  by  Cap- 
tain Brown  was  the  main  ground  for  the 
judgment  in  question. 

The  decision  of  1797  referred  to  by  the 
defendant  has  not  been  filed. 

The  posjtion,  therefore,  of  the  defendant 
is  this :  tney  may  have  been  in  possession 
for  a  long  period,  paying  a  quit-rent  and 
enjoying  the  profits  of  the  holding  in  lieu  of 
wages ;  but  such  possession,  however  long, 
would  not  entitle  them  to  hold  the  lands 
at  a  fixed  jumma,  or  to  retain  possession  of 
them  after  they  have  ceased  ,to  perform  the 
tiuties,  and,  indeed,  can  no  longer  perform  the 
duties,  for  which  those  lands  were  assigned 
to  them.  They  received  their  lands  with  & 
condition  of  service,  and,  in  lieu  of  wages, 
they  were  permitted  to  enjoy  the  profits  of 
the  estate.  They  were  liable  to  dismissal 
for  neglect  of  duty,  and  were  entirely  subor- 
dinate to  the  zemindar,  the  Government  never 
attempting  to  interfere  in  their  appointment 
or  dismissal.  When  their  services  are  no 
longer  required,  and  cannot  (under  the  pre- 
sent stale  of  things  and  the  new  arrange- 
ments made  by  the  Government  for  the 
police  of  the  district)  be  rendered,  the  tenure 
lapses,  the  title  of  ghatwal  ceases,  and  their 
right  to  hold  possession  determines. 

In  this  view,  we  reverse  the  decision  of 
the  Lower  Court,  and  decree  this  appeal  with 
costs  and  interest. 

Ourt  order  in  the  matter  of  wasllat  is  the 
same  as  that  passed  in  Appeal  No.  275  of 
1865. 
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The  5th  July  1866. 

Present  : 

The  Hon'bleH.  V.  Bayley  and  E.  Jackson, 

Judges, 

FfEodnlent    sale — Vendor    and    vendee — Dis- 
affirmance of  contract  by  vendor. 

Case  No.  248  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  G.  Bright,  Officiating  Judge  of  East 
Burdwan,  dated  the  14th  September 
f86^^  affirming  a  decision  passed  by 
Baboo  Kedarnath  Banerjee,  Additional 
Principal  Sudder  Ameen  of  that  Dis- 
trict y  dated  the  21st  July  186^. 

Dursun  Lai  Pandey  and  others  (Defendants), 

Appellants, 

versus 

Indur  Chunder  Baboo  and  others  (Plaintiffs), 

Respondents, 

Baboo  Ashootosh   Chatterjee  for  Appellants. 

Baboos    Onookool   Chunder    Mookerjee    and 

Khettur  Mohun  Mookerjee  for  Respondents. 

Where  goods  have  been  obtained  by  means  of  a  fraud- 
dent  purchase,  the  vendor  has  a  right  to  disaffirm  the 
COQtract,  so  as  to  re-vest  the  property  in  himself,  and 
this  even  if  the  property  had  passed  to  the  vendee  with 
the  consent  of  ue  vendor. 

Where  a  vendee  purchased  cotton  with  the  pre-cop,- 
cdved  desi^  of  not  payino^  for  it»  the  sale  did  not  pass 
tlie  property  ;  and  although  the  cotton  may  have  been, 
with  the  vendor*s  consent,  allowed  to  be  placed  on  the 
vendee's  boat,  still  the  vendee  must  be  considered  as 
the  agent  of  the  vendor,  and  his  possession  as  that  of 
the  vendor's',  and  the  cotton  as  still  the  property  of  the 
vndor,  as  long  as  the  price  was  not  paid. 

Thx  plaintiff  in  this  case  had  obtained  a 
decree  against  certain  retail  cotton  dealers 
for  a  sum  of  money  lent  to  them,  and,  in 
execmion  of  that  decree,  he  attached  certain 
couon  which  he  now  alleges  10  have  been 
the  property  of  his  judgment-debtors,  and 
sues  for  a  declaration  of  his  right  to  obtain 
the  proceeds  of  the  sale  of  that  cotton.  He 
was  opposed  by  the  defendant  in  this  suit, 
who  alleged  that  the  cotton  in  question  was 
his  properly,  which  had  been  fraudulently 
taken  out  of  his  possession.  The  defendant's 
st^ement  is  that  he  is  a  wholesale  cotton 
dealer,  that  he  had  entered  into  a  contract 
to  sell  the  cotton  to  the  retail  dealer,  but 
that  it  was  agreed  upon  between  them  that 
the  retail  dealer  should  not  remove  the 
couon  until  its  price  was  paid,  but  that  in 
Uie  meanwhile  the  cotton  should  be  laden 
on  the  dealer's  boat.  The  retail  dealer,  how- 
ever, fraudulently  and  secretly  carried  off  the 
^toa  at  night  without  first  paying  its 
pnce«  and  the  defendant  pursued  him,  and 
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succeeded  in  stopping  him  and  recovering 
the  cotton.  The  defendant  states  that  the 
property  in  the  cotton  still  belongs  to  him, 
and  that  he  is  entitled  to  the  equivalent 
value  of  that  cotton  which  is  now  in  deposit;, 
pending  the  decision  of  this  case. 

There  seems  to  be  no  dispute  as  to  the 
facts  of  this  case,  but  the  question  is  as  to 
the  law  applicable  to  it — whether  it  was,  at 
the  time  the  retail  dealer  had  obtained  pos- 
session of  it  with  a  view  to  removal,  the 
property  of  the  retail  dealer,  or  still  remain- 
ed the  property  of  the  wholesale  dealer,  the 
defendant. 

The  Judge  has  found  that  the  cotton  was 
delivered  to  the  purchaser,  and  then  left 
the  possession  of  the  vendor;  that  the 
vendor's  right  of  stoppage  had  thereby 
ceased ;  that  the  vendor  subsequently  sued 
for  the  goods  or  their  value,  and  was  satis- 
fied with  a  decree  for  their  value  ;  and  that, 
under  the  circumstances,  he  must  be  con- 
sidered as  acquiescing  in  the  right  of  property 
in  the  cotton  having  become  vested  '\^  the 
vendees.  The  Judge  adds  that  the  plaintiff 
in  this  case  might  therefore  attach  the  cotton 
as  the  property  of  the  vendee,  his  judgment- 
debtor,  and  he  accordingly  confirmed  the 
decision  of  the  first  Court  which  decreed  tl^e 
plaintiff's  suit. 

It  is  objected  before  us  that  thejud^e 
has  not  laid  down  the  law  correctly,  and 
that  the  property  in  the  cotton  did  not  pass 
to  the  vendee,  and  the  decree  in  the  suit  of 
the  defendant  against  the  vendee  has  not  the 
effect  attributed  to  it  by  the  Judge. 

We  think  that  the  Judge  was  in  error.  The 
property  in  the  cotton  remained  with  the 
defendant,  the  vendor,  notwithstanding  that 
it  may  to  some  extent  have  been  placed  in 
the  possession  of  the  vendee  by  being  laden 
on  his  boat,  and  notwithstanding  that  it  was 
further  taken  possession  of  by  the  vendor's 
carrying  it  away  secretly  at  night.  The 
whole  transaction  of  the  vendee  was  a  gross 
and  deliberate  fraud ;  and  where  goods  have 
been  obtaired  by  means  of  a  fraudulent 
purchase,  the  vendor  has  a  right  to  disaffirm 
the  contract  so  as  to  re-vest  the  property  in 
himself.  This  is  the  law  even  if  the  pro- 
perty had  passed  to  the  vendee  with  the 
consent  of  the  vendor.  But  in  this  case, 
the  vendee  purchased  the  cotton  witli  the  pre- 
conceived design  of  not  payirg  for  it,  and 
in  such  a  case  the  sale  does  not  pass  the 
property.  We  might  even  put  this  case  on 
the  higher  ground  that,  upon  the  contract 
itself,  the  property  in  the  cotton  was  not  to 
pass  until  the  price  of  the  cotton  was  paid. 
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Although,  then,  the  cotton  may  have  been, 
with  the  vendor's  consent,  allowed  to  be 
placed  on  the  vendee's  boat,  still  the  vendee 
must  be  considered,  until  the  price  was  paid 
as  the  agent  of  the  vendor,  and  his  posses- 
sion as  that  of  the  vendor's,  and  the  cotton 
as  still  the  property  of  the  vendor  as  long  as 
the  price  was  not  paid.  We  think,  then,  that 
the  Judge  was  wrong  in  law  in  holding  that 
this  cotton  was  legally  delivered  to  the  pur- 
chaser, and  that  the  property  in  it  had  passed. 

The  Judge  is  equally  in  error  in  the  effect 
which  he  has  given  to  the  decree  passed  in 
the  suit  by  the  vendor  against  the  vendee. 
Ih  the  first  place,  those  proceedings  are  no 
evidence  in  this  suit  which  is  not  between 
the  same  parties.  As  against  the  alleged 
vendee,  the  present  defendant  may  have 
accepted  a  decree  for  the  value  of  the 
cotton ;  but  as  against  the  present  plaintiff, 
he  may  still  assert  his  right  to  the  property 
in  the  original  cotton.  But  the  reason  for 
the  decree  being  given  for  the  value  of  the 
cotton  is  very  clear,  viz,,  that  the  cotton 
itself  had  been  sold,  and  its  value  retained  in 
deposit,  to  await  the  result  of  the  litigation 
regarding  it. 

We  reverse  the  judgment  of  the  Judge  on 
all  points,  and  being  of  opinion  that,  on  the 
facts,  the  property  in  the  cotton  did  not  pass 
from  the  present  defendant,  and  that  he  is 
entitled  to  the  proceeds  of  its  sale,  we  dis- 
miss the  suit  of  the  plaintiff  with  all  costs. 


The  5th  July  1866. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W. 
Markby,  Judges. 

Oedaton  of  Court  (ui>o&  evideaee,  not  upon 
arrangement  of  iMirtie8)--EYidence— Anaent 
documenta— Posaession  and  enjoyment—  Eaae- 
meat— Long  and  undiatmbed  naer  or  poaaea- 
aioa. 

Case  No.  181  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  0/  Backergunge,  dated  the  31st 
October  fS6j,  reversing  a  decision  passed 
by  the  Moonsiff  of  Madareepore^  dated 
the  24th  December  1864. 

Gooroo  Pershad  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Bykunto  Chunder  Roy  and  others 
(^Defendants),  Respondents, 


Baboo  Kalee  Mohun  Doss  for  Appellants. 

Baboo  Upprokash  Chunder  Mookerjet 
for  Respondents. 

A  Court  is  bound  to  decide  upon  the  evidence  with- 
out reference  to  any  previous  arrangement  between  the 
parties,  as  to  the  mode  in  which  the  evidence  is  to  be 
dealt  with. 

The  rule  of  the  English  Law  of  Evidence,  which 
dispenses  with  formal  evidence  of  the  execution  of  a 
document  more  than  30  years  old,  assumipg  it  to  be 
applicable  to  the  Courts  of  this  country,  does  not  Apply 
to  a  case  in  which  it  is  not  shown  in  whose  custody  the 
document  had  been  kept ;  and  even  then  the  Court  could 
reject  the  document  if  it  thought  it  to  be  a  fabricatioo. 

Evidence  of  possession  and  enjoyment  is  good  evidence 
of  title  as  agamst  the  real  owner  only  where  it  has  bees 
undisputed  and  continuous. 

Long  and  undisturbed  user  or  possession  confers  title 
by  prescription,  because  it  is  presumed  to  be  founded  on 
title. 

This  was  a  suit  brought  to  recover  a  plot 
of  land  and  the  use  of  a  road  adjoining.  It 
appears  that  the  plaintiffs  and  defcDdants 
belonged  to  the  same  family,  and  that  the 
land  claimed  was  formerly  a  part  of  the 
joint  family  property.  The  road  in  ques- 
tion also  ran  over  what  had  formerly  been 
part  of  the  same  property.  At  a  date  not 
given,  but  within  living  memory,  the  family 
property  was  divided  under  a  butwarah,  and 
the  real  dispute  between  the  present  panies 
is  as  to  their  respective  rights  arising  cot  of 
that  partition. 

The  suit  came  on  originally  before  the 
Moonsiff  of  Madareepore,  who  directed  a 
local  enquiry  by  a  Civil  Court  Amecn. 
Previously  to  that  enquiry,  the  defendants 
signed  a  document,  the  meaning  of  which 
is  not  quite  clear,  but  which  pledges  them 
•^n  some  way  or  other  to  accept  as  true  the 
statements  of  the  plaintiffs  with  regard  to 
the  matters  in  dispute.  The  plaintiffs  were 
accordingly  called  by  the  defendants  before 
the  Ameen  as  witnesses,  but,  notwithstanding 
their  evidence,  his  decision  was  in  favor 
of  the  defendants,  the  Ameen  being  *] 
parently  not  satisfied  with  the  genuinen 
of  the  document  last  mentioned.  Upon 
case  coming  on  for  hearing  before  the  Moon 
siff,  he  differed  with  the  Ameen,  and  accept 
ing  this  document  as  genuine  and  binding,j 
he  refused  to  look  at  any  other  evidence  than 
that  of  the  plaintiffs,  or  to  consider  any  of 
the  points  of  law  raised  by  the  defendants, 
considering  that  the  only  question  before 
him  was  whether  the  evidence  of  the  plaint- 
iffs proved  their  claim.  Taking  this  vie* 
of  the  case,  he  decided  the  suit  in  favor  ot 
the  plaintiffs.  . 

Tke  defendants  appealed  to  the  ZiUW 
Court  of  Backergunge,  and  the  Judge  w 
that    Court    reversed    the    decision  of  tnc 
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MooDsilf.  He  seems  also  to  have  consi- 
dered the  disputed  document  to  be  a  genu- 
ine one,  but  was  of  opinion  that  it  only  re- 
lated to  the  proceedings  before  the  Ameen, 
and  even  there,  to  the  right  of  way  only; 
and,  that  being  so,  that  he  was  at  liberty  to 
go  into  all  the  evidence,  which  he  according- 
ly did.  Upon  the  evidence  before  him,  he 
decided  in  favor  of  the  defendants. 

The  case  now  comes  before  us  on  special 
appeal,  and  one  point  raised  is  that  the 
Zillah  Judge  was  wrong  in  confining  the 
operation  of  the  agreement  to  the  local  en- 
quiry by  the  Ameen. 

We  think,  however,  that  it  is  altogether 
nnnecei^sary  to  examine  minutely  the  terms 
of  that  document  for  the  purpose  of  ascer- 
taining its  meaning.  Whatever  rights  may 
be  created  under  it  between  the  parties  by 
way  of  contract,  it  can  have  no  binding 
effect  whatever  npon  a  Court  of  Law.  A 
Court  of  Law  is  bound  to  decide  upon  the 
evidence  before  it,  and  upon  that  only ;  and 
It  would  be  a  strange  violation  of  the  prin- 
ciples of  justice  to  hole]  that  the  judgment 
of  the  Court  could  be  in  any  way  fettered 
by  a  previous  arrangement  between  the 
parties. 

Two  other  points  are  raised  by  the  ap- 
pellants. In  the  first  place,  it  appears  that, 
upon  the  Zillah  Judge  deciding  to  go  into 
the  evidence,  the  plaintiffs  produced  a  do- 
cument which  they  stated  to  be  the  but- 
wamh  document  under  which  the  partition 
took  place.  No  information  was  given  as 
to  whence  it  cailie,  or  how  it  got  into  Courts 
nor  was  any  proof  tendered  of  its  execution ; 
the  defendants  relying  for  proof  on  the  bare 
fact  that  the  deed  appeared,  on  the  face  of 
it,  to  be  more  than  30  years  old.  The  Zillah 
Judge  having  other  reasons  for  doubting 
the  genuineness  of  the  document,  rejected 
it,  and  his  doing  so  is  made  a  ground  of  ap- 
peal. It  is  needless  to  use  any  argument  to 
show  that  the  Zillah  Judge  was  perfectly 
right  in  rejecting  the  document.  The  ap- 
pellants relied  upon  a  supposed  rule  of  the 
English  Law  of  Evidence.  But  no  such 
rule  does  or  possibly  could  exist.  There 
tt  a  rule  in  the  English  Law  of  Evidence  by 
which,  when  a  document  is  produced  from 
the  proper  custody  and  by  the  proper  person, 
forn^l  evidence  of  its  execution  is  dispensed 
with,  if  the  document  be  more  than  30 
years  old.  Bat  the  rule  goes  no  farther, 
and  should  the  genuineness  of  the  docijment 
be  for  any  reason  doubtful,  it  is  perfectly 
open  to  the  Court  or  Jury  to  reject  it,  how* 


ever  ancient  it  may  be.  Here,  assuming  the 
English  rule  to  be  applicable  to  the  Courts 
of  this  country,  the  appellants  could  derive 
no  benefit  from  it;  for.  first,  not  having 
shewn  in  whose  custody  the  deed  had  been 
kept,  the  rule  was  not  applicable ;  and  even 
had  this  been  shewn  satisfactorily,  the 
Judge  had  still  power  to  reject  the  docu- 
ment, if,  as  in  this  case,  he  thought  it  to 
be  a  fabrication. 

The  other  objection  raised  by  the  ap- 
pellants is  that  the  Zillah  Judge  refused 
to  receive  evidence  of  possession  in  support 
of  the  plaintiff's  title.  Now,  if  by  this  is  - 
meant  mere  general  evidence  of  pos3e.ssion 
of  the  land  and  enjoyment  of  the  right  x)f 
way  in  question,  we  think  the  Judge  did 
perfectly  right.  This  was  a  question  of  title, 
and  evidence  of  possession  and  enjoyment  is, 
as  against  the  real  owner,  good  evidence  of 
title  only  where  it  has  been  undisputed  and 
continuous;  otherwise,  any  trespasser  in 
possession  might  claim  a  title.  But  here  the 
right  of  the  plaintiffs  to  possession  has  been 
constantly  in  dispute,  and  so  far  from  the 
possession  having  been  continuous,  a  Ma- 
gistrate had  recently  decided  on  enquiry,  that 
the  defendants  were  then  in  actual  posses- 
sion of  the  property.  This  finding  of  the 
Magistrate,  of  course,  in  no  way  affects  the 
question  of  title,  but  it  was  perfectly  com- 
petent to  the  Zillah  Judge  to  use  it  as  evi- 
dence to  shew  that  at  that  time  the  plaintiffs 
were  out  of  possession,  and  that,  therefore, 
there  could  be  no  presumption  in  this  case 
in  their  favor  arising  out  of  possession. 
Upon  the  present  argument,  however,  the 
Counsel  for  the  plaintiffs  has  asserted  that 
the  nature  of  the  evidence  tendered  was 
not  mere  general  evidence  of  possession, 
but,  as  regards  the  right  of  way,  evidence 
of  user  and  enjoyment,  such  as  would  lay 
a  foundation  for  a  title  by  prescription  to 
the  easement  claimed.  It  is  clear,  how- 
ever, that  no  such  evidence  could  possibly 
exist  in  this  case.  Long  and  undisturbed 
user  or  possession,  when  the  origin  of  it 
is  unknown,  confers  a  title,  because  no  other 
inference  can  be  drawn  than  that  the  pos- 
session is,  in  some  way  or  other,  founded  on 
title,  although  it  is  not  known  whence  or 
how  the  title  was  obtained.  But  here  there 
is  no  room  for  such  an  inference.  The 
origin  of  the  plaintiff's  title  is  modem  and  is 
well  known ;  it  was  in  the  partition  already 
referred  to;  and  under  that  alone  could  the 
plaintiff  claim  any  rights  with  respect  to  the 
land  in  dispute.  For  whatever  purpose, 
therefore,  the  ^videnpe  of  possession  was 
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tendered,   the  Judge  was  equally  right  in 
rejecting  it. 

All  the  objections,  therefore,  taken  by 
the  appellants  fail,  and  the  appeal  will  be 
dismissed  with  costs. 


The  5th  July  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jacksoti, 

Judges. 

Ptttnee  (Saving^  sale   of) — Payments   by  dur- 
putoeedar  to  zemindar. 

Case  No.  250  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  loth 
November  r86^,  .  reversing  a  decision 
passed  by  the  Sudder  Ameen  0/  that  Dis- 
trict y  dated  the  20th  March  186^. 

Mirza  Mahomed  Hossein  Ali  (one  of  the 
Defendants),  Appellant, 

versus 

Shaikh  Bukaoollah  and  others  (Plaintiffs), 

Respondents. 

Mr.  J.  S.  Rochfort  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondents. 

A  putneedar  is  not  liable  to  make  good  the  dur- 
putneedar's  payments  to  the  zemindar,  insufficient  as 
they  were  to  stop  the  sale  of  the  putnec.  Such  pay- 
ments must  be  made  in  Court. 

The  plaintiff,  a  dur-putneedar,  sues  to 
recover  from  the  zemindar  and  putneedar  a 
sum  of  500  rupees  which  he,  the  plaintiff, 
paid  to  the  zemindar  on  account  of  the 
putneedar. 

The  Judge  on  appeal  has  decreed  the  suit 
against  the  putneedar,  who  now  appeals 
specially  alleging,  first,  that  his  putnee  had 
been  sold  before  this  money  was  paid  in,  and, 
secondly,  that  the  money  was  not  paid  in, 
according  to  Section  13,  Regulation  XVIU. 
of  18 1 9,  direct  into  Court,  but  to  the  zemin- 
dar. In  answer  to  this,  we  are  told  that 
the  putneedar  had  allowance  made  to  him 
when  taking  the  surplus  proceeds  of  the 
putnee  for  this  500  rupees.  This  fact  is 
denied,  and  it  does  not  appear  that  there  is 
any  evidencj  of  it  upon  the  record.  On  the 
special  appellant's  contention,  we  think  that 
the  putneedar  is  not  liable  to  make  good  the 
du'r-putiieedar's  payments  to  the  zemindar, 
msufficient  as  they  were  to  stop  the  sale  of 
the  putnee.  Such  payments  must,  under  the 
law,  be  made  in  Court. 

The  Judge's  orders  are  reversed,  and  the 
plaintiff's  suit,  as  against  the  putneedar,  is 
dismissed  with  all  costs.  ... 


The  6th  July  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges. 

Mortgage  accounts  (when  necessary). 

Case  No.  466  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Sujawut  Hossein  Khan,  Princi- 
pal Sudder  Ameen  of  Patna^  dated  the 
ijth  September  186^. 

Ram  Lochun  Paluk  and  others  (Defendants), 

Appellants, 

versus 

Baboo  Kunhya  Lai  and  others  (Plaintiffs), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Kishen  Succa 
Mocker jee  for  Appellants. 

Baboo   Unnoda  Per  shad  Banerjee  and   Hem 
Chunder  Banerjee  for  Respondents. 

Suit  laid  at  Rupees  8,459.2>8. 

In  a  suit  to  recover  possession  of  mortgrag^ed  property 
on  the  alle^tion  that  the  usufruct  had  liquidated  pria- 
cipal  and  mterest,  the  production  of  accounts  is  ne- 
cessary. 

This  suit,  which  was  to  recover  posses- 
sion of  certain  mortgaged  property,  on  ihc 
allegation  that  the  debt,  with  interest,  had 
*been  liquidated  from  the  usufruct,  has  been 
twice  remanded.  On  the  last  occasion,  the 
Court  clearly  laid  down  what  course  the 
Principal  Sudder  Ameen  was  to  take  in 
settling  the  accounts,  and  that  ofiicer  has 
carried  out  those  instructions  and  given  a 
decree  for  the  plaintiffs  to  recover  possession* 
and  a  sum  of  Rupees  4,026  realized  in  excess 
of  the  debt  due  by  him. 

The  facts  of  the  case  are  these :  Bunnoo 
Bibee  gave  the  property  in  question  in  mort- 
gage to  Kurumoonissa  i«  1 219  (181 2)  for  a 
ban  of  Rupees  i,  100,  and  borrowed  a  further 
sum  in  1237  (1830),  making  the  principal  of 
her  debt  Rupees  3,750.  The  rights  and  in- 
terests of  the  mortgagee  were  sold  in  execu- 
tion of  a  decree,  and  purchased  in  ^847 
(1254)  by  Gonaish,  now  represented  hv  ihe 
appellants,  his  heirs.  The  plaintiff  pur- 
cliasqd  the  right  of  the  mortgagor  in  1257 
(1850),  and  now  seeks  to  recover  possesston, 
as  the  debt  has  been  liquidated* 
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The  order  on  remand  was  as  follows : 
"  The  Principal  Sudder  Ameen  will  first 
'"calculate  interest  on  Rupees  1,100  from 
•'1219  to  1257,  looking  to  the  particular 
"  dates  in  those  years  on  which  the  mortgage 
"  lease  was  granted,  and  the  additional  sum 
"was  borrowed  at  12  per  cent.,  and  from 
"  1237  up  to  the  date  of  suit  he  will  cal- 
"  culaie  interest  at  the  same  rate  upon  Rupees 
"  3»750'  He  will  then  demand  from  the 
"  mortgagee  the  actual  collection  papers 
"  showing  the  gross  receipt  from  the  property 
"  mortgaged,  and  the  expenses  of  collection 
•*from  1847  (1254)  up  to  the  institution  of 
•*  the  present  suit — ^that  is,  during  the  time  he 
"  has  been  in  actual  possession — as  it  is  im- 
"  possible  to  expect  the  defendant  to  produce 
"  the  collection  papers  of  a  period  anterior  to 
•*  his  possession.  The  Principal  Sudder 
"Ameen  will  accept  any  trustworthy  evi- 
"  dence  produced  by  each  parly,  but  espe- 
"  cially  by  the  mortgagee,  as  to  the  assets  of 
*'  the  property  during  any  year  or  years  inter- 
**  mediate  between  1219  and  1254,  and,  in 
"  the  absence  of  such  evidence,  will  lake  the 
"yearly  collection  monies  and  expenses  of 
"  management  during  the  years  defendants 
*'  have  been  in  actual  possession,  as  evidence 
**  towards  calculating  the  yearly  collection 
"from  the  property  from  12 19  up  to  1254. 
**  After  having  made  these  calculations,  the 
**  Principal  Sudder  Ameen  wiP  then  deduct 
"  the  interest  due  yearly  from  the  collections, 
**  carrying  over  any  sum  that  may  remain 
"  to  reduce  the  principal.  Should  in  this 
"calculation,  the  whole  principal,  with  in- 
"  tercsi.  have  been  paid  off  either  before  or" 
"  after  defendant's  purchase  and  possession, 
"plaintiff  will  be  entitled  to  a  decree  for 
•'  possession  with  mesne-profits  amounting  to 
I  "the  sum  which  the  mortgagee  has  received 
"  in  excess  of  the  principal  and  interest ;  and 
**  should  the  principal  and  interest  not  have 
"  been  entirely  paid  off,  the  plaintiff  will  not, 
**  in  the  present  action,  be  entitled  to  posses- 
sion, nor  will  he  be.  unless  ihe  whole  sum 
is  realized  from  the  usufruct  of  the  pro- 
peny." 

In  an  earlier    part  of   the  same  order  of 
remand,  the  Court  observe  :   "The  Principal 
"  Sudder  Ameen  should  have  called    upon 
"  the  defendants,  mortgagees,  for  their  col- 
"  lection  papers  under  Section  m.  Regula- 
tion XV.,    1793,  and   have  examined  the 
^  mortgagees   on.  solemn  declaration   as   to 
*•  iheir  truthfulness  and  authenticity,  and   if 
"  he  credited  ihem,  have  passed  a  decrjL^e  in 
11  **^.^^^*"ce  wuh  the  result  shown  by  them  ; 
"  or  if  he  did  not  credit  them,  then  in  accord- 
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"  ance    with   any   evidence    which   plaintiff 
"  might  adduce." 

In  accordance  with  these  instructions,  the 
Principal  Sudder  Ameen  served  notices  on 
the  defendants,  mortgagees,  on  20th  August 
and  3rd  September  1864,  and,  on  their  fail- 
ing to  comply  with  the  orders  of  the  Court, 
the  Principal  Sudder  Ameen  made  use  of  the 
evidence  adduced  by  the  plaintiff,  and  found 
that  the  principal  of  the  debt,  with  interest, 
had  been  realized  from  the  usufruct,  and 
that  plaintiff  was  consequently  entitled  to 
recover  possession,  and  a  sum  of  Rupees 
4,026  as  mesne-profits,  from  the  defendants. 
In  appeal,  it  is  urged  that  the  Principal 
Sudder  Ameen  did  not  summon  the  witnesses 
nor  make  a  local  investigation,  as  asked  for 
by  the  defendants.  In  their  petition,  the 
defendants  refer  to  one  Sreesh  Chunder  as 
the  present  lessee  of  certain  lands,  and  re- 
quest that  he  may  be  examined  ;  but  his  lease 
appears  to  have  commenced  since  the  insti- 
tution of  the  present  suit.  The  pleader  for 
the  appellant  also  refers  to  the  evidence  of 
certain  witnesses,  who  state  that  the  rent 
was  about  Rupees  400,  and  not  Rupees  680, 
as  found  by  the  Principal  Sudder  Ameen ;  but 
the  pleader  forgets  that  Rupees  400  was  the 
amount  of  rent  payable  to  the  landlord,  and 
that  the  liccadars  realized  a  larger  sum, 
being  iheir  profits  from  the  ryots.  The 
pleader  quoted  the  decision  of  the  Privy 
Council  in  the  case  of  A.  G.  Forbes,  Ap- 
pellant, vs,  Ameeroonissa  Begum,  decided 
on  1st  February  1866,  as  shewing  that  the 
accounts  i.ow  called  for  by  the  Court  were 
unnecessary  ;  but  that  judgment  does  not  lay 
down  any  rule  at  variance  with  the  order 
for  remand  in  this  case.  Their  Lordships 
observe:  "That  the  necessity  of  producing 
**  accounts  arises,  and  need  only  arise,  yfrj/, 
'*  when  the  mortgrigor  has  deposited  the 
"  principal,  leaving  the  question  of  interest 
'*  10  be  settled  on  an  adjustment  of  the 
'*  accounts  ;  secondly,  when  he  has  deposited 
''  all  that  he  admits  or  alleges  to  be  due  ; 
'*  thirdly,  when  he  pleads  and  undertakes  to 
'  prove  thai  the  whole  of  the  principal  and 
"  interest  has  been  liquidated  by  the  usufruct 
••  of  the  property ;"  and  further  on  their 
Lordships  remark  "  that  the  error  of  the 
•'  Court  below  was  in  the  dismissal  of  the 
"  suit  on  the  assumption  that  the  production 
"  of  any  accounts  was  necessary  in  a  case 
'*  in  which  there  was  neither  plea  nor  proof 
•^  that  the  usufruct  had  liquidated  principal 
''  and  interest,  and  no  deposit  had  been  made 
'*  to  cover  the  balance  admitted  to  be  due." 
In  the  present  case,  the  plea  of  complete 
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liquidation  is  taken,  and  it  is  on  that  ground 
that  the  plaintiff  seeks  to  recover  possession. 
The  decision,  therefore,  of  the  Privy  Council 
cannot  in  any  wise  be  said  to  be  opposed  to 
the  course  adopted  by  this  Court  in  dispos- 
ing of  this  case ;  and,  under  all  circumstances, 
we  think  it  unnecessary  to  disturb  the  judg- 
ment of  the  Court  below,  and  dismiss  the 
appeal  with  costs. 


The  6th  July  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges. 

Rights  (Egress  of  smoke  and  ingfress  of  air)— 

Obstruction. 

Case  No.  716  of  x866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Gya,  dated  the 
the  i8th  December  fS6^,  reversing  a  deci- 
sion passed  by  the  Moonsiff  of  that  District y 
dated  the  2$th  May  186$. 

Beharee  Sahoo  (Defendant),  Appellant, 

versus 

Musst.  Ajnas  Koonwar  (Plaintiff), 
Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Mr,  R,  T,  Allan  for  Respondent. 

A  having  built  on  his  own  ground  a  wall  which  block- 
ed up  B*s  apertures  in  his  house  for  the  egress  of  smoke 
and  ingress  of  air.  A  was  required  to  make  correspond- 
ing apertures  in  his  wall,  and  the  pulling  down  of  the 
wall  considered  not  necessary. 

The  plaintiff  complained  that  the  aper- 
tures in  his  house  for  the  egress  of  smoke 
and  the  ingress  of  air  were  blocked  up  by  a 
wall  built  by  the  defendant  on  his  own 
ground.  She  prayed  that  the  wall  might 
either  be  destroyed  or  removed  to  the  dis- 
tance of  a  cubit  from  his  wall.  The  first 
Court  held  ihat,  as  defendant  was  willing  to 
make  apertures  in  his  wall  corresponding  to 
those  in  the  plaintiff's  wall,  there  would  be 
no  necessity  for  removing  the  wall,  as  mat- 
ters would  then  remain  as  they  are,  ihe 
plaintiff  having  egress  for  smoke  and  ingress 
for  air. 


The  Principal  Sudder,  Ameen  iti  appeal 
reversed  the  order,  directing  the  wall  to  be 
pulled  down,  quoting  a  precedent  of  this* 
Court  of  i7lh  May  1865  (Oodoy  Chand 
Mullick,  Appellant),  in  which  this  Coart 
held  that  a  wall  which  obstructed  the  plaint- 
iffs ancient  lights  should  be  pulled  down, 
and  that  the  making  of  apertures  in  the 
defendant's  wall  would  not  be  sufficient  to 
admit  the  air  and  light,  as  plaintiff  w^as  enti* 
tied  to  have  it. 

We  think,  in  this  case,  that  plaintiff  is 
entitled  to  have  egress  for  his  smoke  and 
ingress  for  air  as  heretofore,  and  we  think 
this  will  be  sufficiently  attained  by  requiring 
the  defendant  to  make  corresponding  aper- 
tures in  his  wall  ;  and  therefore  it  will  not  be 
necessary  to  pull  down  the  wall.  We  ac- 
cordingly reverse  the  decision  of  the  Lower 
Appellate  Court  with  costs,  and  restore  that  of 
the  first  Court. 


The  6ih  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Appeal— Ex-parte  judgment— Adjonmed 


Case  No.  722  of  1866. 

Special  Appeal  from  a  decision  passed  hy  the 
Second  Principal  Sudder  Ameen  of  the 
24'PergunnahSy  dated  tkt  22nd  December 
186^,  affirming  a  decision  passed  by  the 
Moonsiff^  of  that  District,  dated  the  31  st  July 
i86s, 

Kalee  Churn  Dutt  (one  of  the  Defendants), 

Appellant, 

versus 

Modhoo  Soodun  Ghose  (Plaintiff), 
Respondent, 

Mr,  R,  t\  Twidate  for  Appellant. 

Baboo  Anund  Chunder  Ghosal  for 
Respondent. 

A  defendant,  who  appeared  at  the  first  hearing,  but 
on  whose  absence  at  the  adjourned  hearing  the  case 
was  decreed  ajrainst  him  ex  parte,  is  not  debarred  froa 
appeal  under  Section  1 19,  Code  of  Civil  Procedure. 

Ii»^  this  case,  the  defendant  appeared  by 
bis  pleader  in  Court  at  ^  first  hearing,  but 
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the  case  was  adjourned,  and  at  ine  adjourned 
hearing  the  defendant  was  absent,  and  the 
tase  was  decreed  against  him  ex  parte  under 
the  pro\istons  of  Sections  147  and  1 1 1  of  the 
Civil  Procedure  Code.  On  appeal,  the 
Judge  held  that  the  remedy  of  the  defendant 
was  an  application  to  the  first  Court  under 
Section  119,  and  refused  the  appeal.  It  is 
true  that  the  defendant  might  have  had  a 
remedj  under  the  provisions  of  Section  119, 
which  permits  an  application  for  re-hearing 
upon  certain  grounds  in  all  cases  decided 
tx  parie.  But  if  he  cannot  or  does  not  care 
to  seek  that  remedy,  we  do  not  think  that  he 
is  debarred  from  appeal  under  the  first  Clause 
of  Section  119,  because  he  has  once  appeared. 
He  may,  if  he  choose,  appeal  upon  the  case 
as  it  stands  on  the  ex  parte  hearing ;  by  his 
neglect  to  appear  at  the  second  hearing,  he 
will  only  lose  the  benefit  of  the  evidence 
and  arguments  which  he  might  then  have 
used.  We  remand  the  case  ior  trial  of  the 
appeal  as  it  stands. 


The  7th  July  1866. 

Present  : 

The  Hon'blc  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

m 

Service    teanres— Custom— Death   of  grantee 

without  heirs. 

Case  No.  791  of  1864. 

Application  /or* review  0/  judgment  passed^ 
om  ike  gth  September  1864,  in  Special 
Appeal  No.  ^SJ  of  1S64, 

Rajah  Ramessurnath  Sing  (Plaintiff), 
Appellant^ 

versus 

Huro  Lai  Singh  and  others  (Defendants), 

Respondents, 

Messrs,  R,  V.  Doyne  and  C.  Gregory  for 

Appellant. 

No  one  for  Respondents. 

Where  the  custom  of  the  country  was  found  to  be 
that,  on  the  death  of  a  service  tenure-holder  without 
Wis,  his  jaghcer  reverted  to  the  mntor,  the  rig^ht  of 
the  grantor  to  the  land  on  the  death  of  the  grantee 
vilhMt  heirs  was  recognixed. 

No  one  has  thought  fit  to  appear  in  this 
case  against  the  review,  though  notice  was 
served  very  long  ago. 


We  have  carefully  considered  the  order 
of  remand,  the  decision  of  the  Judicial  Com- 
missioner after  remand,  and  the  arguments 
of  Counsel.  We  are  clear  that,  in  conformity 
to  the  second  point  contained  in  the  remand 
order  of  April  ?4th  1863,  the  Judicial  Com- 
missioner finds  that  *' it  is  the  custom  of 
'*  the  country  that,  on  the  death  of  a  service 
*' tenure-holder  without  heirs,  his  jagheer 
"  reverts  to  the  grantor." 

Now,  on  this,  the  legitimate  and  legal 
deduction  is  that  the  Rajah  is  entitled  to  a 
decree.  The  failure  of  service,  which  the 
Rajah  is  said  to  have  not  proved,  is  quite  be- 
side the  question ;  neither  is  there  weight 
or  point  in  the  Judicial  Commissioner's  re- 
marks that  the  jagheerdar  cannot  alienate 
more  than  his  own  interests,  for  he  can  have 
no  interests  which  are  not  bound  up  with 
the  jagheer  and  with  the  service  to  be  per- 
formed by  him  to  the  grantor. 

The  decision,  quoted  by  the  Lower  Court, 
of  1857  (Sudder  Dewanny  Adawlut  Reports, 
page  253),  as  far  as  it  is  applicable,  is  in  favor 
of  the  Rajah,  appellant,  for  it  is  there  clear- 
ly laid  down  that  the  land  reverts  to  the 
Government — that  is,  to  the  grantor — on 
extinction  of  heirs  of  the  grantee. 

We  think  the  Judicial  Commissioner  has 
entirely  lost  sight  of  the  order  which  legally 
ought  to  pass  from  his  own  finding  of  facts; 
and,  reversing  our  order  of  the  9th  of  Sep- 
tember 1864,  we  give  the  Rajah,  special  ap- 
pellant, a  decree  declaring  him  entitled  to 
resume  the  two  mouzahs  sued  for. 


The  10th  July  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Evidence— Judgment  to  state  reasons  for  ac- 
cepting or  rejecting. 

Case  No.  646  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Luckhee  Narain  Mitter^  Additional 
Principal  Sudder  Ameen  of  Dacca^  daitd 
the  13th  December  186$^  affirming  a  de- 
cision passed  by  the  Moonsiff  of  Narain- 
gungiy  dated  the  igth  May  186^, 
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The  nth  July  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Rights  of  co-plaintiffs  (to   be  detennined  in 

fresh  soit). 

Case  No.  2077  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  W.  AinsliCy  Judge  of  Patna,  dated 
the  igth  May  i86^^  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  loth  December 
1864. 

Luchmun  Pershad  (Plaintiff),  Appellant, 

versus 

Dabee  Pershad  (Plaintiff),  Respondent. 

Saboos    Onookool    Chunder  Mookerjee  and 
Grish  Chunder  Ghose  for  Appellant. 

Baboo  Kishtn  Succa  Mookerjee  for 
Respondent. 

In  a  suit  by  A  a^inst  B,  in  which  C  intervened  and 
was  made  a  co-plaintiff  with  A — Held  that  the  Court 
ous^ht  only  to  have  decided  the  controversy  between  the 
co-plaintiffs  on  the  one  side  and  the  defendant  on  the 
other,  and  (instead  of  declaring  the  respective  interests 
of  the  plaintiffs^  in  that  stage  of  the  case)  to  have  left 
them,  if  they  disputed  as  to  their  shares  in  the  amount 
of  the  decree,  to  make  that  the  subject  of  a  fresh  suit  be- 
tween them,  the  monev  being  brought  into  6ourt  and 
mpounded  on  the  application  of  either  party. 

In  this  case,  Deendyal  and  Elahee  Kha- 
num  obtained  g  decree  against  Ameer  Ali. 
The  money  was  levied  by  sale  of  property 
under  an  execution  against  the  defendant  in 
that  suit,  and  an  order  was  made  to  pay  th^ 
amount  out  of  Court  to  the  plaintiffs.  But  a 
third  party  objected  to  the  sale,  and  then  the 
purchaser  gave  up  his  purchase,  and  was 
allowed  to  take  the  purchase-money  out  of 
Court.  Upon  that,  Luchmun  Pershad,  as 
representing  Deendyal,  and  as  having  pur- 
chased the  share  of  Elahee  Khanum  in  the 
decree,  brought  a  suit  against  the  purchaser 
for  the  amount  of  the  purchase-money. 
Dabee  Pershad,  the  respondent  in  this  case, 
Intervened;  and  upon  the  faith  of  a  decree 
between  Dabee  Pershad  and  Luchmun  Per- 
shad, in  which  it  had  been  held  that  Dabee 
Pershad  was  one  of  the  heirs  of  Deendyal, 
Dabee  Pershad  was  made  a  plaintiff  in  that 
suit.  The  suit  succeeded,  and  a  decree  was 
passed  against  the  defendant.  But  the 
Principal  Sudder  Ameen  went  on  and  de- 
clared the  respective  interests  of  the  two 
co-plaintiffs,  namely,  the  special  appellant 
and  respondent  before  us,  and  decreed  for 
them  in  equal  moieties ;  and  this  part  of  the 


decree  was  upheld  in  appeal  by  the  Zillah 
Jadge. 

It  appears  to  us  that  the  Principal  Sad- 
der Ameen  was  wrong  in  declaring  the 
respective  interests  of  the  plaintiffs  in  the 
suit  in  that  stage  of  the  case.  If  the  plaint- 
iffs disputed  as  to  their  shares  in  the  amount 
of  the  decree  which  they  had  obtained,  that 
ought  to  have  been  the  subject  of  a  fresh 
suit  between  them ;  and  the  Principal  Sudder 
Ameen  might,  on  the  application  of  either 
party,  have  ordered  the  money  to  be  brought 
into  Court  and  impounded.  But,  in  the  soit 
before  him,  the  Principal  Sudder  Anseeii 
could  only  decide  the  controversy  between 
the  co-plaintiffs  on  one  side,  and  the  de- 
fendant on  the  other. 

Then,  as  the  Lower  Court  was  wrong  in 
declaring  the  respective  interests  of  the 
plaintiffs  in  that  stage  of  the  suit,  so  was 
the  Judge  wrong  in  affirming  the  Lower 
Court's  decision  with  costs. 

We  think  that  so  much  of  the  decrees  of 
the  Lower  Courts  as  decided  the  respective 
interests  of  the  plaintiffs  must  be  set  aside  ; 
and  as  both  the  Lower  Courts  were  wroo^ 
in  going  into  that  matter,  the  respondent  in 
this  case  must  pay  to  the  appellant  the 
costs  of  this  appeal  and  the  costs  in  the 
Lower  Appellate  Court. 


The  nth  July  1866. 

Present :  , 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chitf 
Justice,  and  the  Hon'ble  L.  S.  Jacksoii, 
Judge. 

Sale  (in  fraud  of  creditora  before  execntioaX 

Case  No.  2916  of  1865. 

Special  Appeal  from  a  decision  passed  bf 
Moulvie  Syud  Abdoollah,  Principal  Sud- 
der  Ameen  of  Hooghly,  dated  the  i6ih 
August  186$,  reversing  a  decision  pcused 
by  Moulvie .  Suddut  Hossein,  Suddtr 
Moonsiff  of  that  District,  dated  the  lyik 
December  1864. 

Radha  Mohun  Dutt  (Plaintiff),  Appeliani, 

versus 

Bissessur  Bundodpadhya  and  others 
(Defendants),  Respondents, 

b 
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Baboo  Mohetulranaih  Miiier  for  Appellant. 

Baboo  Bamachurn  Banerjee  for 
Respondents. 

Where  a  mortgaf^r  executes  a  deed  of  sale  for  the 
parpoK  of  defraading  and  defeating  his  creditors^  it  is 
voia  against  any  of  the  creditors  who  may  obtain  a 
decree  against  him,  although  the  deed  may  have  been 
executed  before  execation  was  taken  out  on  the  decree. 

Peacock,  C.  J, — I  think  that  there  is  a 
sobstantial  finding  of  the  Coart  that  this 
was  a  fraudalent  document.  The  Lower 
Cauit  had  found  the  deed  to  be  genuine,  not 
upon  proof  of  any  consideration  having 
passed,  bat  merely  upon  proof  by  the  attest- 
ing witnesses  of  the  execution  of  the  deed, 
and  that  it  was  executed  before  the  decree- 
holder  had  actually  obtained  execution. 

The  Lower  Court,  under  all  the  circum- 
stances of  the  case,  and  taking  into  considera- 
tion the  relationship  existing  between  the 
parties,  says :  ''  The  kubala  seems  to  me  in 
"every  respect  to  have  been  drawn  out  be- 
**tween  the  two  relatives  only  with  a  view. 
*'U>defraud  and  defeat  the  creditors." 

If  it  had  been  drawn  out  for  the  purpose 
of  giving  a  security  to  the  mortgagee  for 
money  advanced  to  the  mortgagor,  it  would 
not  Inve  been  for  fraudulent  purposes.  If 
the  mortgagor  executed  the  deed  for  the 
poipose  of  defeating  his  creditors,  it  is 
void  as  against  any  of  the  creditors  who 
might  obtain  a  decree  against  him,  ahhough 
it  may  have  been  executed  before  execution 
was  taken  out  on  the  decree.  The  consi- 
deration expressed  may  have  been  paid  in 
the  presence  of  witnesses,  and  the  money 
may  have  been  aiterwards  returned. 

I  think  the  Judge  shows  that  this  deed 
lOoght  not  to  operate  as  a  mortgage  from  the 
l^mortgagor  to  the  mortgagee,  as  it  was  mere- 
ly intended  to  stand  in  the  way  of  the  mort- 
gagor's creditors  whenever  they  might  at- 
tempt to  seize  the  property  in  execution. 

It  appears  to  me,  therefore,  that  there 
IS  no  ground  of  special  appeal,  and  that  the 
decision  of  the  Lower  Appellate  Court 
ihoQld  be  affirmed  with  costs. 

Jackson,  y. — I  entirely  agree.  I  do  not 
find  in  the  decision  of  the  Court  of  first 
teance  one  single  word  about  the  passing 
(^  the  consideration-money.  That  Court 
<MUy  went  upon  the  ground  that  the  deed 
had  been  executed  on  a  certain  date  prior  to 
^  soit  of  the  creditor,  and  considered  itself  • 
not  entitled  to  look  at  anything  beyond 
that  There  is  no  doubt  that  the  Principal 
Sudder  Ameen  justly  decided  that  heVas 
0O«md  to  take  into  consideration  the  cir- , 


cumstances  of  fraud  alleged  by  the  creditor, 
and  he  very  properly  overruled  th^  decision 
of  the  Lower  Court. 


The  I2th  July  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Onus  proband!— Maintenance — Cnstooi. 

Case  No.  806  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Maunbhoom^ 
dated  the  22nd  December  186^,  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  2jrd  March  186^, 

Rajah  Mokoond  Narain  Deb  (Defendant), 

Appellant, 

versus 

Mooralee  Mohun  Baboo  (PlaintifE),      f 
Respondent, 

Baboo  Mohendro  Lai  Shome  for  Appellant. 
Baboo  Ashootosh  Dhur  for  Respondent. 

Suit  hy  a  late  Rajah's  brother  for  maintenance-allow- 
ance, which  the  present  Rajah  opposed  on  the  ground 
that,  as  the  plaintiff  was  no  longer  the  rulinsr  Rajah's 
brother,  his  allowance  must  be  diminished. — Held  that 
the  onus  was  on  the  defendant  to  prove  a  custom  enti- 
tling him  to  diminish  the  allowance  heretofore  enjoyed 
in  nght  of  plaintiff's  position  in  the  family. 

PLAiNTirF  is  a  member  of  the  family  of 
a  Rajah  holding  an  estate  as  a  Majorat.  It 
is  found  that,  in  the  time  of  the  late  Rajah, 
his  brother,  he  was  entitled  to  an  allowance 
of  60  rupees  for  maintenance.  The  present 
Rajah,  his  nephew,  resists  the  claim,  on  the 
ground  that,  as  plaintiff  is  no  longer  brother 
of  the  ruling  Rajah,  his  allowance  must  be 
diminished.  The  Lower  Courts  rightly  hold 
that,  under  such  circumstances,  it  is  for  the 
defendant  to  prove  a  custom  entitling  him 
to  diminish  the  allowance  heretofore  enjoyed 
in  right  of  plaintiff's  position  in  the  family 
He  has  not  done  so.  The  appeal  is  dismiss 
ed  with  costs, 
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The  1 2th  July  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Resumed  Lakheraj — Assessment  of  rent. 
Case  No.  679  of  1866.  * 

Special  AppeaWfrom  a  decision  passed  by  the 
Principal  Sudder  A  me  en  0/ East  Burdwan, 
dated  the  20th  November  186^,  affirming  a 
decision  passed  by  the  Moonsiff  of  that 
Districty  dated  the  4th  May  'T86/f. 

Hureebuns  Burhal  and  others  (Defendants), 

Appellants^ 

versus 

Joy  Kishen  Mookerjee  (PlaintiflF), 
Respondent, 

Baboo  Boykuntnath  Paul  for  Appellants. 

^  Baboos   Mohendro   Lai   Shome  and   Pearee 
Mohun  Mookerjee  for  Respondent. 

The  holding^  of  a  lakherajdar  after  a  decree  for  re- 
sumption is  not  that  of  a  trespasser,  and  he  is  fully 
'   entitled   to  remain  in  possession  of  the  land  without 
paying  rent  until  the  zemindar  assesses  rent  upon  him. 

It  is  sufficient  that  we  should  state  in 
this  appeal  that  we  coincide  in  the  opinion 
given  by  Messrs.  Justices  Trevor  and  Camp- 
bell in  a  directly  analogous  case,  Special 
Appeal  No.  1871  of  1865,  Brijonath  Dutt, 
Appellant,  versus  Joy  Kishen  Mookerjee, 
Respondent,  decided  28th  November  1865, 
reported  at  page  69  of  the  Weekly  Reporter 
for  that  month.  For  respondent,  it  is 
said  that  Justices  Norman  and  Kemp  have, 
on  23rd  August  1863,  decided  that  the  hold- 
ing of  the  lakherajdar  after  the  decree 
for  resumption  was  the  holding  of  a  tres- 
passer, and  that  the  zemindar  was  able  to 
recover  compensation  from  him.  The  re- 
spondent's vakeel,  however,  admits  that  a 
lakherajdar  in  such  a  position  cannot  legally 
be  considered  a  trespasser.  He  is  liable  to 
pay  such  rent  as  the  zemindar  assesses  upon 
him,  but  he  is  fully  entitled  also  to  remain  in 
possession  of  the  land  without  paying  rent 
until  the  zemindar  does  assess  rent  upon 
him.  We  agree  with  the  decision  passed  in 
the  case  first  quoted,  which  was  a  judicial  deci- 
sion on  a  point  at  issue  before  the  Court, 
whereas  that  of  the  Justices  in  the  latier 
"^Gase  was  an  obiter. 

We  reverse  the  Lower  Court's  orders,  and 
dismiss  this  suit  with  all  costs. 


The  13th  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby. 

Judges. 

Defamation. 

Case  No.  728  of  1866. 

Special  Appeal  from  a  decision  passed  bv  ihe 
Deputy  Commissioner  of  Nowgtmg,  doMl 
the  ijth  January  r866y  affirming  a  decision  \ 
passed  by  the  Sudder  Atneen  of  that  I^is^ 
tricty  dated  the  8th  August  r86^. 

Mr.  Jacob  Peter  (Defendant),  Appellan/^ 

versus 

Mr.  P.  Dufour  (Plaintiffj^  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

No  one  for  Respondent. 

The  law  will  infer  malice  where  a  statement  ts  delf« 
berately  false  in  fact  and  injurious  to  the  character  of 
another,  and  the  publitation  is  not  prtvileg^. 

This  wa?  a  suit  by  Mr.  Dufour,  an  officer 
in  the  Department  of  Public  Works,  to  reco- 
ver damages  for  a  libellous  publication  ia  a  ' 
petition  of  charge  presented  in  the  Criminal 
Court  by  the  special  appellant,  in  which  be 
charged  him  with  fraudulently  retaining  15 
out  of  no  logs  of  wood  sold  to  the  Depart- 
ment of  Public  Works,  the  said  libel  being 
injurious  to  his  reputation  as  a  public  officer,  j 

Both  Courts  have  found  that  the  chargfe  i 
was  a  false  one,  and  have  awarded  damages 
to  the  amount  of  200  rupees. 

In  special  appeal,  the  pleader  urges  thai, 
as  the  charge  was  made  *  by  the  special 
appellant  in  the  conduct  of  his  own  adffairs, 
and  with  a  fair  and  reasonable  hope  of  pro- 
tecting his  own  interests,  it  was  a  privileged 
publication;  and,  further,  that  there  ia  no 
proof  of  malice  warranting  the  award  of 
substantial  damages.  A  decision  of  the  late 
Sudder  Court,  dated  22nd  April  184c 
(Maharanee  Kumnl  Koomaree  vs.  Hedger), 
is  quoted,  and  the  pleader  also  referred  tx^  to 
Broom's  Commentaries. 

We  are  of  opinion  that  this  charge,  which 
has  been  found  by  thof^e  Courts  to  be  a  f^se 
one,  was  not  made  with  a  fair  and  reasonable. 
hope  of  protecting  the  special  appellant's 
interests.  It  is  clear,  from  the  correspond- 
ence which  passed  between  the  parties,  and 
which  has  been  admitted  in  evidence,  that, 
up  to  the  I2ih  of  April  1865,  the  special  re- 
spondent was  willing  to  return  the  logs  of 
wood  which  had  been  rejected,  and  invited 
the  *speclal  appellant  to  take  them  awaf. 
On  the   1 7th  April,  the  specistl   kppellafit 
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makes  his  charge  in  the  Criminal  Court,  as- 
serting that  special  respondent  had  fraudu- 
leatly  retained  15  logs.  This  charge  was 
not  a  bond-fidiy  fair,  and  reasonable  charge, 
and,  in  the  face  of  the  correspondence  above 
alladed  to,  the  special  appellant  must  have 
known  that  he  had  no  ground  for  believing 
the  charge  to  be  tme. 

The  case  cited  from  the  Sudder  Reports 
is  not  in  point.  In  that  case,  certain  hasty 
and  improper  remarks  were  made  in  the 
argument  as  set  forth  in  the  pleadings,  and 
the  Appellate  Court  held  that^  they  might 
have  been  visited  with  punishment  then 
and  there  as  a  contempt  of  Court.  In  this 
instance,  we  have  a  deliberate  false  charge 
instituted,  without  any  ground  for  believing 
it  to  be  true. 

The  publication  was  clearly  not  a  pri- 
vileged one,  and  the  law  will  infer  that  a 
statement  which,  as  in  this  case,  is  clearly 
false  in  fact  and  injurious  to  the  character 
and  reputation  of  the  special  respondent,  is 
malicious. 

The  appeal  is  dismissed  without  costs, 
nobody  appearing  for  the  special  respondent. 


The  i6ih  July  1866. 

Present : 
The  Hon'ble  E.  Jackson,  Judge. 

Hindoo  Law  (Succession) — Nephews  (of  whole 

and  half-blood). 

Case  No.  377  of  1865. 

Application  for  review  of  judgment  passed 
on  the  2$th  May  iS6^^  in  Special  Appecfi 
^^'  3595  9f  1864. 

Gooroo  Churn  Sircar  (Appellant),  Petitioner, 

versus 

Koylash  Chunder  Sircar  (Respondent), 
Opposite  Party. 

Bahoos  Kalee  Mohun  Doss,  Romesh  Chun- 
der Mitter,  and  Nilmonee  Sein  for 
Petitioner. 

Baboos    Sreenath    Doss    and     D^varkanath 
Mitter  for  Opposite  Party. 

Upholdifig  former  decision  relating  to  the  succession, 
•coordiii^  to  the  Hindoo  Law,  of  nephews  of  the  whole 
and  half-blood. 

This  application  was  admitted  for  argu- 
ment by  Mr.  Justice  Glover,  and  1  have 
beard  both  sides  at  great  length  a  second 
time  upon  the  whole  question.  It  remains 
for  me  now  to  decide  whether  there, is,  in 
my  opinion,  any  j^ood  and  sufficient  reason 
for  tBisrfertng   with    our   former    decision, 


The  special  ground  on  which  it  is  objected 
to  is  that  it  was  founded  principally  on 
verse  6,  Section  8  of  the  Dya  Krama  San- 
graha.  The  point  was  whether  a  nephew  of 
the  whole-blood  took  precedence  of  a 
nephew  of  the  half-blood  in  a  joint  nn- 
divided  Hindoo  family  as  heir  to  their 
deceased  uncle.  The  verse  in  question 
stated  that  the  nephew  of  the  whole-blood  was 
a  prior  heir  to  the  nephew  of  the  half-blood 
whether  associated  or  unassociated.  It  is 
now  said  that  the  word  associated  in  this 
verse  means  "re-united,"  and  that,  as  the 
family  in  this  case  was  not  a  re-united  fami- 
ly, the  verse  does  not  apply.  Mr.  Justice 
Glover  was  of  opinion  that  this  meaning 
did  attach  to  the  word  associated,  as  proved 
by  a  reference  to  the  original  Sanscrit  word 
used  by  the  author,  and  the  interpretation 
of  that  word  as  given  in  other  passages  of 
the  Dyabhaga  and  Dya  Krama  Sangraha, 
and  as  given  in  Shama  Churn  Sircar's  Vya- 
vastha  Durpana ;  and  I  quite  agree  with 
him  that  associated  in  this  and  the  former 
verses  of  the  Chapter  quoted  does  mean 
re-united. 

It  is  to  be  observed,  however,  that  our 
decision  did  not  proceed  solely  on  this 
single  text.  The  whole  of  the  authorities 
on  the  subject  were  considered,  and  the 
conclusion  arrived  at  was  that,  ahhough 
there  was  a  text  of  Yama  which  laid  down 
that  in  an  undivided  immoveable  estate  a 
half-brother  shared  equally  with  a  whole- 
brother,  there  was  not  any  text  laying  down 
that  the  same  rule  should  be  observed  in  the 
case  of  nephews.  It  is  true  that,  in  most 
points,  the  rule  of  succession  by  nephews 
follows  that  of  succession  by  brothers;  but 
there  is  no  text  which  lays  down  that  it 
shall  do  so  under  all  circumstances.  Ne- 
phews, it  is  stated,  take  by  their  own  right, 
and  not  through  their  fathers — inheriting 
per  capita,  not  per  stirpes.  In  the  case  of 
brothers,  a  special  exception  to  the  general 
rule  is  laid  down  for  the  case  of  undivided 
immoveable  estate,  but  no  such  exception 
to  the  general  rule  is  to  be  found  in  the 
Hindoo  Law  in  the  case  of  nephews. 
Ought  this  Court,  then,  to  introduce  the  rule  ? 
If  nephews  inherited  through  their  fathers, 
there  might  be  some  good  ground  for  the 
argument  from  analogy  from  the  law  which 
regulated  the  succession  of  their  fathers. 
But  as  they  do  not  so  inherit,  and  the  spe- 
cial exception  which  is  distinctly^  laid  down 
in  the  succession  of  brothers  is  not  found 
I  in  the  law  as  to  the  succession  of  nephews, 
my  impression  remains  the  same  as  it  was 
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at  the  time  of  our  first  decision,  that  that 
exception  should  not  be  introduced  into  the 
law  regarding  nephews.  The  general  law 
which  regulates  succession  by  nephews 
must  be  carried  out.  1  therefore  dismiss 
this  application  with  costs. 


The  17th  July  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Suit  against  co-sharers. 

Cases  Nos.  639  and  640  of  1866. 

Special  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  Jth  December  i86^j  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  21st  July  1S64, 

Chowdhry  Kumalooddeen   J  ha  and   others 
(some  of  the  Defendants),  Appellant s, 

versus 

Sreekishen  Thakoor  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents. 

Baboo  Kalee  Kishen  Sein  for  Appellants. 

Baboos  Kedarnath   Chatter] ee   and    Anund 
Gopdl  Paleet  for  Respondents. 

Plaintiffs  sued  all  their  co-sharers,  several  of  whom 
absented  and  allowed  judgment  to  go  by  default. 
Held  that  the  question  for  the  Court  to  try  was  whe- 
ther the  plaintins  had  proved  their  title  to  the  shares 
they  claimed,  and  not  as  to  the  share  of  one  of  the 
defendant  co- sharers  as  between  him  and  the  remain- 
ing co-sharers,  several  of  whom  did  not  prefer  any  claim 
at  all. 

The  plaintiffs'  suits  in  these  cases  have 
been  decreed,  and  they  have  been  declared 
entitled  to  certain  shares  in  an  estate.  The 
defendant,  special  appellant,  it  is  admitted, 
is  also  a  sharer;  but  whereas  he  claims 
3  annas  of  the  estate,  the  Lower  Appellate 
Court  has  declared  him  entitled  to  only 
2  annas  6  gundahs  of  it.  The  plaintiffs,  it 
appears,  sued  all  their  co-sharers,  several 
of  whom  absented  themselves  and  allowed 
judgment  to  go  by  default.  The  question, 
then,  for  the  Principal  Sudder  Ameen  to  try 
was  whether  the  plaintiffs  had  proved  their 
titles  to  the  shares  they  claimed.  If  they 
did,  they  are  entitled  to  the  decree  which  they 
have  obtained.  But  the  Principal  Sudder 
Ameen  cannot  go  on  to  consider  the  ques- 
tion of  the  defendant's,  special  appellant's, 
share  as  between  him  and  the  remaining 
co-sharers,  several  of  whom  did  not  prefer 
any  claim  at  all. 


The  decisions  of  the  Principal  Sadder 
Ameen  are  modified  so  far  as  they  afifect 
defendant's,  special  appellant's,  share.  Each 
side  to  pay  his  own  costs  of  this  appeal. 


The  17th  July  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

.  Arbitratioii. 
Case  No.  699  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Raj^ 
shahycy  •  dated  the  2gth  November  rS6^, 
reversing  a  decision  passed  by  the  MooH" 
siff  of  that  District,  dated  the^  2gth  yune 
i86s. 

Mohesh  Chunder  Moiter  and  others      * 
(Defendants),  Appellants, 

versus 

Buloram  Moiter  and  others  (Plaintiffs), 
Respondents, 

Mr.  G,  C  Paul  and  Baboo  Mohinee  Mo^ 
hun  Roy  for  Appellants. 

Baboos  Nilmonee   Sein  and   Kalee  Mokun 
Doss  for  Respondents.! 

An  award  of  arbitration  may  be  valid  without  being' 
enforced  bv  the  Courts,  as,  for  instance,  where  pos- 
session under  the  award  is  shown. 

The  pleas  taken  in  this  special  appeal 
are — 

^  I.  That,  as  to  2^^  cottates,  the  Lower 
Appellate  Court  is  wrong  in  not  accepting 
the  award  of  the  arbitrators  as  evidence,  on 
the  ground  that  it  had  not  been  legally 
enforced  by  the  Courts,  inasmuch  as  a 
private  award,  without  any  intervention  of 
the  Courts,  might  be  binding  or  strong  evi- 
dence, if  shewn  to  be  otherwise  valid  under 
the  provisions  of  Clause  3,  Section  3,  Regula- 
tion VI.  of  1813. 

II.  That  the  order  of  the  Lower  Appel- 
late Court  to  give  plaintiff  absolutely  khas 
possession  of  the  portion  of  the  house 
hitherto  occupied  by  defendants  is  errone- 
ous ;  because,  as  it  was  constructed  by  de- 
fendants, and  plaintiff  did  not  object  in  the 
interval,  either  rent  or  compensation  should 
be  given  to  defendants,  on  the  principle  of 
the  case  of  Jankee  Singh,  Sudder  Dewanny 
Adawlut  Decision  of  1856,  page  761. 

We  are  of  opinion  that  the  Lower  Appel- 
late Court  has  erred  in  holding  that  an 
award  of  arbitration  cannot  be  binding  or 
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evidence  unless  it  has  been  enforced  by  the 
Courts.  If,  for  instance,  possession  under 
'the  award  could  be  shewn  in  the  present 
case,  it  would  suflSce  to  make  it  a  valid 
award  without  the  intervention  of  the 
Courts. 

The  case  must  be  remanded  to  the  Lower 
Appellate  Court,  which  will  find  if  the  pos- 
session of  defendants  under  award  has  been 
bad  according  to  Clause  3,  Section  3,  Regu- 
lation VI.  of  1 813  ;  and,  if  so,  it  will  consider 
the  award  of  such  weight  as  it  may  deserve. 
Here,  too,  we  may  notice  that  the  answer 
referred  to  by  the  Lower  Appellate  Court 
is  staled  to  be  merely  to  the  effect  that  the 
father  held  as  for  the  minor  son,  and  not 
that  the  father  held  absolutely.  This 
matter  does  not  seem  to  have  been  consider- 
ed. The  Lower  Appellate  Court  will  also 
doly  consider  the  objection  taken  in  the 
third  plea,  and  re-decide  the  case  on  a  full 
review  of  the  evidence  and  facts  proved, 
and  not  in  the  meagre  and  unsatisfactory 
way  it  has  now  done. 

Remand  accordingly. 


The  17th  July  1866. 

Present : 

TheHon'blc  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Arbitration. 

Case  No.  477  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Principal  Sudder  Ameen  of  East 
BurduyoHy  dated  the  2$th  August  186^, 
affirming  a  decision  passed  by  the  Moon- 
tiff  of  that  District,  dated  the  23rd 
December  1862, 

Kazee  Syud  Naser  AH  (one  of  the 
Defendants),  Appellant, 

versus 

Mnssamut  Tinoo  Dossia,  Guardian  of  Woo- 
mesh  Chundcr  Paul,  Minor  (PlaintifO,  and 
ochen  (DefendanU),  Respondents, 


Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Toolsee  Doss  Seal  for  Respondents. 

An  award  of  arbitration  cannot  be  set  aside  on  the 
ground  that  it  is  erroneous,  or  that  only  two  out  of 
three  arbitrators  sieYied  the  award  when  the  parties 
agreed  to  abide  by  tne  decision  of  the  majority. 

The  decision  of  the  Principal  Sudder 
Ameen  of  Burdwan  must  be  €et  aside.  His 
order  setting  aside  an  arbitration-award,  on 
the  ground  that  it  is  erroneous,  is  contrary 
to  the  law.  If  parties  agree  to  refer  matters 
to  arbitration,  they  must  be  bound  by  the 
result,  although  there  may  be  efror  in  it. 
The  respondent  states  that  only  two  arbi- 
trators signed  the  award,  whereas  three 
were  appointed  to  arbitrate.  The  parties, 
however,  appear  to  have  agreed  to  abide 
by  the  decision  of  the  majority,  and  they, 
when  called  on  by  the  Court,  did  not  urge 
any  objections  to  the  award. 

The  Principal  Sudder  Ameen's  orders  are 
reversed,  and  plaintiff's  suit  dismissed  with 
costs  according  to  the  award. 


The  17th  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, J 

Judges, 

Damasfes  (for  Assault). 

Case  No.  57  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  2gth  January  1866. 

Mr.  J.  K.  Maclver  (Defendant),  Appellant,  • 

versus 

Shungeshur  Dutt  Coonwur  (Plaintiff), 
Respondent. 

Messrs,  R.  V,  Doyne  and  J,  S.  Rochfort 
for  Appellant. 

Baboos  Kalee  Prosunno  Dutt  and  Dwarka- 
nath  Milter  for  Respondent. 

In  an  action  for  daipages  for  a  severe  assault,  the  de- 
fendant being  unable  to  prove  provocation,  the  Lower 
Court's  decree  against  nim  was  in  the  main  upheld. 
But  as,  looking  to  the  position  of  the  defendant,  the 
damages  awarded  were  aeemed  beyond  his  means,  they 
were  reduced  on  condition  of  the  defendant  tendering 
to  the  plaintiff  a  written  apology  expressing  his  regret 
for  what  had  passed. 

This  is  an  action  for  damages  for  an 
alleged  severe  assault  and  injury  to  the 
plaintiff,  both  physically  and  in  his  honor  and 
reputation.  We  think  that  it  is  very  much 
to  be  regretted  that  such  a  case  should  have 


96 


Cwil 


THB  WEEKLY  REPORTER. 


Hulingt. 


[Vol.  VL 


come  into  a  Civil  Court,  when  it  might  have 
been  disposed  of  in  the  Criminal  Court  in 
which  the  plaintiff  first  very  properly  lodged 
his  complaint.  But  we  cannot  say  that  he 
received  fair  and  substantial  justice  in  the 
Criminal  Court,  in  which  the  Deputy  Magis- 
trate, Mr.  C.  N.  Pearson,  fined  the  defend- 
ant Rupees  5,  or  that  plaintiff  was  wrong 
in  applying  to  the  Civil  Court  for  compen- 
sation for  the  injury  received. 

If  the  case  had  been  tried  before  us  sitting 
as  a  Criminal  Court,  w«  should  probably  have 
sentenced  the  defendant  to  a  considerable 
term  of  imprisonment,  and  awarded  a  fine 
besides,  by  way  of  reasonable  compensation. 
As  it  is,  however,  we  must  take  up  the  case 
as  it  comes  before  us  from  the  Civil  Court, 
though  we  must  say  that  neither  in  the 
Criminal  Court,  nor  in  the  Civil  Court,  have 
the  facts  been  investigated  with  that  degree 
of  care  and  fullness  which  the  importance  of 
the  case  deserves. 

This,  however,  we  observe,  that  there 
being,  no  doubt,  an  assault  of  a  severe  and 
serious  character,  it  lay  on  the  defendant  to 
make  out  that  it  was  committed  under  pro- 
vocation or  other  circumstances  which  might 
be  urged  as  a  plea  for  mitigation  of  damages. 
And  from  the  defendant's  omission  to  appear 
in  Court  and  give  on  oath  his  version  of  the 
story,  and  his  not  having  produced  several 
witnesses  who  are  shown  to  have  been 
present  on  the  spot  when  the  assault  took 
place,  we  must  consider  that  there  is  so  far 
a  failure  in  his  defence.  In  any  view,  the 
conduct  of  the  defendant  is  such  that  it  is 
quite  proper  that  it  should  be  marked  by 
substantial  damages. 

The  defendant  is  an  assistant  to  an  indigo- 
planter.  The  plaintiff  is  the  son  of  a  Brah- 
min zemindar  in  that  part  of  the  country,  a 
person  of  considerable  standing,  respect- 
ability, and  property.  It  appears  that  he  was 
passing  the  defendant's  factor)'  mounted  on 
horseback ;  that  the  defendant  sent  two 
servants  to  call  him,  who  made  him  dis- 
mount from  his  horse,  and  carried  him  before 
the  defendant ;  that  the  defendant  used  some 
words  towards  him  regarding  which  some 
doubt  may  possibly  exist,  but  (as  we  find) 
that  then  the  defendant,  without  any  consi- 
derable provocation,  assaulted  the  plaintiff 
with  a  stick,  and  struck  him  a  number  of 
blows. 

The  case  of  the  plaintiff  is  that  the  de- 
fendant had  no  provocation  whatever,  but, 
being  indignant  that  the  plaintiff  should 
pass  without  saiaammg  to  'him,  and  dit* 


mounting  from  his  horse,  sent  for  him,  abused 
him,  and  beat  him. 

The  defendant  does  not  deny  the  assault, 
and  pleads  that  the  plaintiff  was  passing 
through  his  compound,  by  a  road  by  which 
he  had  no  rights  to  pass  ;  that  he  spoke  to  his 
(defendant's)  coolies  and  abused  them.  Of 
this  conduct  on  plaintiff's  part  there  i« 
very  little  proof.  No  doubt,  it  is  difiicuit 
to  believe  that  the  defendant  should  be  so 
monstrously  absurd,  violent,  and  foolish,  as 
the  plaintiff  would  represent  him  to  be.  On 
the  other  hand,  at  best,  the  defendant's  con- 
duct is  bad  in  an  extreme  degree.  It  does 
sometimes  happen  (rarely,  we  hope)  that 
isolated  Europeans  in  this  country,  removed 
from  control  and  public  opinion,  behave  to- 
wards natives  with  a  degree  of  arrogance 
which  tends  to  cause  much  ill-feeling  and 
injury;  and,  although  the  defendant  has  not 
been  made  a  witness  in  this  case,  he  has  made 
admissions  in  the  Criminal  Court  which,  to  a 
great  extent,  tally  with  the  case  of  the  plaintiff. 
He  says  :  **  I  had  been  subject  to  insult  and 
"annoyance  of  various  kinds  from  the  ser- 
"vants,  ryots,  and  friends  of  Mohunth  Pro- 
"  sunnoram  Dass,  with  whom  I  had  a  case  in 
"  Court.''  But  these  people  seem  to  have 
no  connection  at  all  with  the  plaintiff.  He 
also  admits  that  he  reproved  the  plaintiff 
for  riding  up  on  horseback  and  abusing 
his  coolies,  and  that,  upon  plaintiff's  doing 
nothing  ;nore  than  drawing  himself  up  and 
saying,  "  I  am  malik,  and  the  coolies  are 
mine,"  he  struck  him  with  z  stick. 

h  Under  these  circumstance,  we  shall  not 
think  ourselves  justified  in  holding  that  the 
Principal  Sudder  Ameen  was,  in  the  main, 
wrong  in  -decreeing  the  case  ag^nst  the 
defendant  as  he  has  done,  and  the  appeal 
must  be  dismissed.  But.  looking  to  the 
position  of  the  defendant,  the  damages  award- 
ed are  probably  beyond  his  means ;  and, 
at  our  suggestion,  it  has  been  arranged  be- 
tween the  parties  that,  upon  the  defendant's 
tendering  to  the  plaintiff  a  written  apology, 
expressing  his  regret  for  what  has  passed, 
the  decree  of  the  Lower  Court  in  favor  of 
the  plaintiff  is  not  to  be  executed  for  more 
than  Rupees  500.  On  this  understanding, 
the  appeal  is  dismissed  with  costs  and  in- 
terest upon  the  amount  originally  decreed. 
.  If  any  question  should  arise  regarding 
the  apology  now  agreed  on,  we  will  decide 
the  matter. 

Tl^e  plaintiff's  costs  in  both  Courts  will 
be  calculated  on  the  Rupees  3,000  deaee, 
the  defendant  pigFingbis  o^n  coets. 
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The  17th  July  i866. 

Present : 

The  Hon*ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jusiice,  and  ihe  Hon'ble  F.  B.  Kemp  and 
L  S.  Jackson »  Judges. 

SpecUl  Appeal— Remand— Judgement 

Special  Appeals /rom  a  decision  parsed  by  Ihe 
Principal  Sudder  Ameen  of  Behar,  daled 
ike  Jth  Jwu  i86^^  modifying  a  decision 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trictt  daled  the  2g1h  November  186^. 

Case  No.  2472  of  1865. 

Shah  Jughun  and  others  (Plaintiffs), 
Appellants^ 

versus 

Shaikh  Maksood  Ali  and  others  (Defendants), 

Respondents, 

Mr,  C.  Gregory  and  Baboo  Kalee  Kishen 
Sein  for  Appellants. 

No  one  for  Respondents. 

Case  No.  2566  of  1865. 

Shaikh  Maksood  Ali  (one  of  the  Defendants), 

Appellant^ 

versus 

Shah  Waris  AH  and  others  (Plaintiffs), 
Respondenfs. 

Moulvie  Syssd  Murhumut  Hossein  for       | 
Appellant. 

Mr,  C,  Gregory  and  Baboo  Kalee  Kishen  « 
Sgin  for  Respondents. 

Held  bj  the  majority  of  the  Court  (Kemp,  J.,  dissent- 
ing) that,  in  speaal  appeal,  where  there  is  an  error  of 
Uw  in  the  judjrment  of  the  Lower  Appellate  Court, 
aJtboogh  the  judj^ment  may  not  be  very  clear,  yet,  if 
die  tacts  have  htien  sufficiently  foi^d  by  the  Lower 
GoBits,  the  WigYi  Court  is  bound  to  pass  the  proper 
jadffment  io  the  case,  instead  of  sending  the  case  back 
to  the  Lower  Appellate  Court  for  a  fresh  judgment. 

Peacock^  C.y. — *  My  Hon'ble  colleague, 
Mr.  jostice  Kemp,  thinks  that  the  xase 
oaght  to  be  sent  back  again — that,  instead  of 
oar  passing  a  decree  now,  we  ought  to  send 
the  case  back  again  to  the  Principal  Sudder 
Ameen  in  order  that  he  may  write  an  intel- 
ligible Judgment.  Under  Section  1S4  of 
Act  VlII.  of  1859,  it  is  enacted  :  "  The 
'^•judgment  shall  be  written  in  the  vernacular 
"language  of  the  Judge.  Provided  that, 
**  if  the  vernacular  language  of  the  Judf?e 
"be  not  English,  and  the  Ju^l^^e  be  suffi- 
•*  cienily  conversant  with  the  English*  lan- 

•  That  portion  of  the  Chief  Justice's  judgment  which 
Mb  a  length  with  th«  facts  of  the  oue  is  omitted. 
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"  guage,  he  be  able  to  write  a  clear  and 
'*  intelligible  decision  in  that  langtiage,  and 
"  prefer  to  write  his  judgment  in  it,  the 
"  judgment  may  he  written  in  English." 
Further  (Section  185) :  **  The  judgment  shall 
"  contain  the  point  or  points  for  determina- 
**  tion,  the  decision  thereupon,  and  the 
''  reasons  for  the  decision,  and  shall  be  dated 
'*  and  signed  by  the  Judge  in  open  Court 
**  at  the  lime  of  pronouncing  it.  Whenever 
"  the  judgment  is  written  in  any  other 
"  language  than  that  which  is  in  ordinary 
*'  use  in  the  Court,  the  judgment  shall  be 
''  translated  into  the  language  in  ordinary 
'*  use  in  the  Court,  and  the  translation  shall 
"  also  be  signed  by  the  Judge." 

My  Hon'ble  colleague  thinks  that  the 
judgment  of  the  Principal  Sudder  Ameen  is 
not  a  clear  and  intelligible  decision,  and  that, 
therefore,  it  ought  to  go  back  to  him  to 
write  a  clear  and  intelligible  decision  before 
we  come  to  a  decision  upon  the  case.  But 
if  we  can  see  from  the  decision  how  the 
Judge  has  determined  the  questions  of  fact, 
and  we  can  see  that  there  is  an  error  in  his 
judgment  in  point  of  law,  we  are  not  bound 
to  send  it  back  to  the  Judge  to  write  a 
clearer  or  more  intelligible  judgment.  It 
appears  to  me  that  this  judgment  is  suffi- 
ciently clear  and  sufficiently  intelligible  to 
enable  us  to  pass  a  proper  judgment  upon 
the  case.  We  shall  only  be  occupying  on* 
necessary  time  and  causing  delay  to  the 
parties  if  we  send  the  case  back  again  to  the 
Judge  to  write  his  decision.  Further,  I 
understand  that  the  Principal  Sudder  Ameen 
who  passed  the  decision  is  not  now  the 
Principal  Sudder  Ameen  of  the  Zillah,  and 
therefore,  if  the  case  be  sent  back  again  to 
have  a  fresh  judgment  written,  the  case  will 
have  to  be  re-tried  before  the  present  Prin- 
cipal Sudder  Ameen.  But,  be  that  as  it 
may,  it  appears  to  me  that  there  is  sufficient 
in  this  judgment  to  enable  us  to  pass  a 
proper  decision. 

Jackson,   7. — I  concur  generally  in  the 
judgment  which  has  been  delivered  by  the 
Chief  Justice.      I  was  always  of  opinion  that 
this  Court  should  pass  a  proper  judgment  in 
cases  like  the  present,  when  the  record  en- 
abled us  to  deal  with  and  to  dispose  of  the 
case.    I  did  originally  propose  that  this  case 
should  be  remanded,  hot  because  that  the 
judgment  was  otherwise  than  clear  and  in- 
telligible, but  because  there  was  some  con- 
tusion as  to  the  finding  both  on  the  facts 
and  on  the  law.     But,  after  the  fuller  arga« 
TSifViX  which  we  have  heard  to-day,  I  an^  now 
of  opinion  that  the  facts  have  been  soffi- 
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ciently  found  by  the  Lower  Courts  to  enable 
us  to  apply  the  law,  and  that  we  are  bound 
to  do  soi  With  these  observations.  I  desire 
to  concur  fully  in  the  judgment  which  the 
Chief  Justice  has  delivered. 

Kempy  J, — I  adhere  to  my  former  opinion. 
I  think  that  the  judgment  is  not  clear  and 
intelligible,  and  that  the  case  ought  to  be  re- 
manded for  a  fresh  judgment. 


The  iSlh'july  1866. 

Present  : 

The  If  on'ble  £.  Jackson  and  G.  Campbell, 

Judges. 

f — Procedure. 


Case  No.  654  of  186^. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Gya^ 
dated  the  soih  December  186^^  affirming 
a  decision  passed  by  the  MoonsiJ^  of  that 
District,  dated  the  ist  October  186$, 

.    Dookhoo  Pasee  (Defendant),  Appellant, 

versus 

^fiaikh  Mahomed  Hossein  and  others 
(Plaintiffs),  Respondents. 

Baboo  Roopnath  Banerjee  for  Appellant. 
J^o  one  for  Respondents. 

Procedure  in  admitting  a  review  of  a  predecessor's 

S'udgment,  applied  for  after  90  days  from  the  date  of  the 
iecree  sought  to  be  reviewed. 

The  Principal  Sudder  Ameen  of  Behar, 
MouMe  Itrut  Hossein,  is  shewn  on  this 
special  appeal  to  have  admitted  a  review  of 
his  predecessor's  judgment  without  recording 
any  opinion,  under  Section  377,  Act  Vlll. 
of  1859,  whether  there  was  just  and  reason- 
able cause  for  the  delay  in  the  application 
for  review  which  was  presented  after  90 
days  from  the  date  of  the  decree  first  passed 
in  the  suit ;  and  he  is  also  shewn  to  have 
admitted  this  application  for  review  without 
calling  upon  the  opposite  party  to  show 
cause  against  it.  The  result  is,  that  there 
has  been  no  proper  decision  as  to  the  admis- 
sion of  the  review.  The  Principal  Sudder 
Ameen  seems  to  have  admitted  the  applica- 
tion and  reversed  his  predecessor's  judgment, 
because,  in  his  opinion,  the  evidence  led  to 
a  different  conclusion.*  We  need  hardly 
remind  him  that  he  is  not  an  Appellate  Court 
to  revise  his  predecessor's  decisions.  It  is 
not  solely  because  l^e  would  have  recorded 
a  different  judgment  that  he  is  to  review 
that  judgment.    If  any    new    evidence    is 
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offered — and  in  this  case  there  seems  to  iia^e 
been  one  new  doci^imeiit  put  in — ^the  appli- 
cant is  bound  under  the  law  to  show  that  it 
"  could  not  be  adduced  by  him"  at  the  trial, 
before  the  review  should  be  admitted  to 
consider  this  document.  It  is  said  before  tis 
that  this  document  has  no  connection  with 
the  points  at  dispute  in  the  case.  X^e  Prin- 
cipal Sudder  Ameen  should  look  to  this. 

The  case  is  remanded  to  the  Principal 
Sudder  Ameen,  with  directions  that  he  will 
pass  a  decision,  firsts  as  to  whether  the  £^ 
plication  for  review  shall  be  admitted  or 
not,  and,  if  admitted,  then  go  on  to  decide 
the  case  anew.  Costs  to  follow  final  judg- 
ment. 


The  i8th  July  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jack.«*on, 

Judges. 

Fraud. 

Case  No.  694  of  1866. 

Special  Appeal  from  a  decision  passed  fy 
the  Principal  Sudder  Ameen  of  {fipperai, 
dated  the  22nd  December  i86j,  rezfers- 
ing  a  decision  passed  by  the  Moonsiff 
of  Begumgunge,  dated  the  loth  June 
186$. 

Koylash  Chunder  Mookerjee  (Plaintiff), 

Aj^pellqnt^ 

versus 

r    Shuroop  Chunder  Patwaree  (Defendaat), 

Respondent. 

Baboos  Onookool  Chunder  Mookerjee  and 
Upprokash  Chunder  Mookerjee  for  Ap- 
pellant. 

Baboos  DwArkanath  Mitter  and  Chunder 
Madhub  Ghose  for  Respondent. 

A  person  cannot  recover  a  deed  of  sale  in  fraud  of 
creditors,  even  ag'diinst  a  party  to  the  fraud,  except  it 
may  be  against  the  person  who  executed  the  deed. 

The  decision  of  the  Lower  Appellate 
Court  is  impugned  on  two  grounds :  first, 
that  it  is  wrong  in  law ;  second,  that  it  is 
founded  on  insufficient  evidence  on  the  facts 
decided. 

On  the  law  point,  the  Principal  Sudder 
Ameen  has  dismissed  plaintiff's  suit  for  pos- 
session of  land,  on  the  ground  that  the  deed 
of  sale  in  his  favor  of  these  lands  was  exe- 
cuted in  fraud  of  creditors,  and  that  plaintiff 
consequently  cannot  recover  under  it. 
We  think  this  view  of  the  law  good,  as  the 
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defendant  is  a  purchaser  from  the  person 
•who  executed  the  fraudulent  deed,  and  was 
In  no  way  a  party  to  the  fraud.  It  is  at- 
tempted to  be  made  out  that  he  was  a  party 
to  it,  as  he  took  an  ifarah  of  the  land  from 
jhejplaintiff ;  but  this  is  no  evidence  that  h^ 
joined  m.the  fraud.  Even  if,  He  did,  the 
plaintiff  could  not  in  law  recover  under  the 
fraudulent  de^d  even  agaihst  a  party  to  the 
fraud,  except  it  may  be  against  the  person 
who  executed  the  deed. 

On  the  question  of  facts,  it  is  said  that 
the  judgment  has  proceeded  solely  on  certain 
eiecotion-procfeedings ;  but  the  respondent's 
vakeel  has,  shewn  us  that  the  Principal 
Sodder  Ameen  has  gone  into  the  other  evi- 
dence filed  in  the  case,  and  has,  on  very 
good  grounds  deduced  from  the  acts  and 
conduct  of  the  parties,  found  that  the  sale 
to  plaintiff  was  in  fraud  of  creditors  a  mere 
nominal  transaction. 

We  dismiss  the  appeal  with  costs. 


*    M    » 


The  19th  July  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and.  W.  Markby, 

Judges, 

Bitement— Water-coarse — Riparian  proprietor- 
ship. 

Case  No.  831  of  1866. 

Speeial  Appeal  from  a  decision  passed  by  the 
'  y^gf  ojf  Patna,  dated  the  2gth  December 
r^^j.  affirming  a  decision  passed  by  the  Sud-* 
der  Ameen  of  that  District,  dated  the  27th 
August  186^. 

i  Bhoop  Narain  Singh  and  another  (Defend- 
ants), Appellants, 

versus 

Kazee  Syud  iteramut  Ali  (Plaintiff), 
Respondent. 

Baboos  Kishen  Succa  Mookerjee  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Messrs.  C.  Gregory  and  i?.  E.  Twidale 
and  Baboo  Mohendro  Lai  Shome  for 
Resi>ondent. 

The  ri^t  which  a  riparian  proprietor  has,  under  cer- 
^  rtstnctionsy  to  the  use  of  the  water  of  2l  natural 
vstoT'Oourse,  has  no  application  to  a  water-course 
*rtifto>Hy  odnstnicted;  and  the  mere  fact  of  riparian 
pnvpietonhip  gives  no  rights  whatever  over  such  a 


defendant's  land  into  a  reservoir  situate  in 
the  plaintiff's  larid.  The  defendant  claims 
the  ordinary  right  oi  i.  riparian  owner  to 
make  use  of  the  water  of  thd  "  pyrie." 
The  Judge  of  the  Lower  Appellate  Court 
has  found  that  the  ''  pyne "  is  of  arti- 
ficial construction,  and  that  it  was  con* 
structed  exclusively  for  the  benefit  of  the 
plaintiff's  estate,  and^.tjiat  the  plaintiff  is, 
therefore,  entitled  to  the  exclusive  use  of  it. 
This  decision  is  founded  on  the  evidence  of 
certain  public  maps  which  were  produced 
and  shewn  to  the  Judge  at  the  trial,  and 
which  are  not  now  objected  to. 

It  is  urged  no^f .  that .  tl)e  plaintiff,  in  his 
plaint,  has  founded  ^is  title  on  prescription, 
and  that,  having  dqne  so^  he  cannot  now.  set 
up  a  differenf  claTm..  But,  althoug'b  he  used 
the  words  "  by  former  Custom "^  in  his  plaint, 
we  do  not  think  that  he  intended  to  restrict 
his  cdse  to  evideftce  of  exclusive  user  cAify, 
but  that  he  itttended  to  establish  his  exclusive 
ri^ht  in  any  Way  he  cOiild^ 

.  'This  bj^ing  sq,  the  only  question  is  whe- 
ther the  above  finding  of  the  Judge  is  siM^ 
tainable  in  point  of  law,  and  we  think  that 
it  is^  The  riparian  proprietors  have  a  right 
to  the  use  of  the  water  of  a  natural  water* 
course  under  certain  restrictions.  But 
these  rig^  have  no  application  to  a  water^^ 
course  artificially  constructed,  and  the  mere. 
fact  of  riparian  proprietorship  gives  no 
rights  whatever  over  such  a  stream. 

We  therefore  think  that,  the  facts  having 
been  found  by  the  Judge  in  the  mapner 
stated,  «the  conclusion  pf  law  at  which  he 
arrived  is  the  correct  one. 

The  appeal  will,  therefore,  be  dismissed 
with  costs  and  interest. 


Ik  this  case  the  plaintiff  sues  to  establish 
hU  exclusive  right  to  the  use  of  a  water- 
coorae.^^  a  "  pyne."  The  water-course 
hi  questioo  runs  from  a  river  through  the 


The  19th  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Review  of  judgfinent  (Admission  of  application 
after  prescribed  period) — ^Jurisdiction. 

Case  No.  839  of  1866. 

Special  Appeal  from   a  decision  passed  f^y(, 
the      OfficicUing     Additional     Principal 
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Sudder  Atneen  of  East  Burdwan^  dated 
the  2jth  January  i866y  reversing  a  deci^ 
sion  passed  by  the  Sudder  Ameen  of  that 
District^  dated  the  gth  August  i86$. 

Shaikh  Bura  Boodho  (one  of  the  Defendants), 

Appellant^ 

versus 

Kojlash  Chunder  Nundee  and  others 
(Plaintiffs),  Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondents. 

A  Lower  Appellate  Court  has  no  power  to  interfere 
with  the  discretion  vested  in  a  Lower  Court,  by  Section 
377,  Code  of  Civil  Procedure,  of  admitting  a  review  of 
judgment  after  90  days. 

~  Remarks  on  the  admission  of  reviews  after  the  pre- 
scribed period. 

In  this  case,  the  Principal  Sudder  Ameen 
reversed  the  decision  of  the  Sudder  Ameen 
admitting  a  review.  It  appears  that  the 
application  for  a  review  was  made  subse> 
Guently  to,  and  probably  in  consequence  of, 
we  decision  of  the  Full  Bench  of  this 
Court  on  the  22nd  February  1865,  and  more 
than  90  days  from  the  dale  of  the  original 
decree.  The  Sudder  Ameen,  exercising  ihe 
discretion  entrusted  to  him  by  Sections  376 
and  377  of  Act  Vill.  of  1859.  granted  a 
review ;  and  with  the  exercise  of  that  dis- 
cretion, the  Principal  Sudder  Ameen  had 
no  power  to  interfere.  This  appeal  must, 
therefore,  be  decreed  with  costs  and  in- 
terest. 


At  the  same  time,  we  do  not  by  any 
means  wish  it  to  be  understood  that  a  deci- 
sion of  this  Court  in  one  case  is  a  sufficient 
ground  for  admitting  a  review  in  another 
after  the  ninety  days  have  expired.  The 
Court  to  whom  the  application  is  made  is 
bound  to  satisfy  itself,  not  only  that  there  is 
ground  for  questioning  the  prior  decision, 
but  that  there  is  just  and  reasonable  cau^e 
why  the  application  was  not  made  within 
the  limited  period;  and,  if  he  is  not  satis- 
fied on  this  point,  he  ought  to  dismiss 
the  application  without  reference  to  any 
edier  qaestion. 


The  I9lh  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Zemindary  Dak  (Maintenance  of)^Liabtli^  ef 
Zemindar  (not  of  Putneedas). 


Case  No.  798  of  1866. 

Special  Appeal  from  a  decision  passed  ty 
Mr,  R,  Thompson,  Judge  of  Nuddea, 
dated  the  2gth  December  i86j,  affirming 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  31st  July  186$. 

Rakhal  Doss  Mookerjee  (Defendant), 
Appellant, 

versus 

Ranee  Shurno  Moyee  (PlaintifF),  Respondent, 

Baboo  Umbika  Churn  Banerjee  for 
Appellant. 

Baboo  Bhugobutty  Churn  Ghose  for 
Respondent. 

Where  the  terms  of  a  putoee  lease  did  not  make  tbo 
putneedar  liable  for  the  maintenance  of  the  zeroindtry 
dAks,  it  was  held  that  the  putneedar  was  not  liable  for 
a  tax  which  was  imposed  on  the  zemindar  by  Act  VIlI. 
of  1563  B.  C. 

The  plaintiff  in  this  suit  is  the  zemin- 
dar, and  the  defendant  is  the  putneedar. 
7he  suit  is  brought  to  recover  Rupees 
5140-5.  principal  and  interest,  paid  by  the 
zemindar  for  dik  charges  under  Act  VIIL 
of  1862,  Bengal  Council. 

The  defendant  admits  his  putnee  lease,  and 
hi$$  liability  for  all  sums  for  the  payment  of 
^hich  he  has  contracted,  but  contends  that 
he  is  not  bound  by  the  terms  of  his  lease  to 
pay  the  sum  demanded. 

The  Judge  admits  that  the  case  depends 
upon  the  right  construction  of  the  contiact 
between  the  zemindar  and  his  lessee.  He 
proceeds  to  observe  **  that  the  kubooleut  in 
ihis  case  contains  a  stipulation  that  the  put- 
needar shall  be  bound  to  act  up  to,  and  cany 
out  all  orders  which  may  have  been  or  shall 
in  future  be  passed  by  ihe  Revenue,  Criminal, 
and  Civil  authorities ;  and.  as  held  by  the 
High  Court  in  the  cai>e  of  Bishonath  Sircar, 
Appellant,  r'j.  Ranee  Sona  Monee,  page  6t 
Volume  IV.,  Weekly  Reporter,  it  is  no 
forced  construction  to  include^  under  the  - 
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above  terms,  the  liability  to  forward  ihe  dik 
imposed  by  the  old  custom  and  law." 
*    The   Judge  gave  the   plaintiff  a  decree 
affirming  the  decision  of  the  Court  of  first 
Instance. 

In  special  appeal,  it*  is  contended  that, 
according  to  the  terms  of  the  special  ap- 
pellant's kobooleut,  he  is  not  liable  for  the 
dik  expenses  which  by  law  are  made  pay- 
able by  the  zemindar ;  that,  according  to  a 
rtiling  of  this  Court,  page  17,  Small  Cause 
Court  References,  Sutherland's  Weekly  Re- 
porter, Volume  III.,  an  engagement  entered 
into  by  a  putneedar  to  carry  out  all  the 
ciders  of  the  Civil,  Criminal,  and  Revenue 
authorities,  does  not  render  him  liable  to 
dik  expenses. 

There  can  be  no  doubt  that  the  liability 
of  paying  the  expenses  incurred  in  keeping 
up  a  postal  communication  is  primarily  upon 
the  zemindar.  The  Government  looks  to 
the  zemindar,  and,  in  default,  the  zemindar's 
estate  is  liable.  A6t  VIII.  of  1862,  Bengal 
Coancll,  does  not  take  away  from  the  zemin- 
dars any  right  of  reimbursing  themselves 
from  under-holders  which  they  possess  un- 
der the  terms  of  the  lease  to  the  under-hold- 
ers.  In  the  kobooleut  of  the  special  ap- 
pellant, there  is  no  contrad,  express  or  im- 
plied, to  pay  those  d&k  expenses,  and  the 
case  clearly  turns  upon  the  right  construdion 
of  the  contraft  between  the  parties.  Sedion 
12,  Ad  VIII.  of  1863,  Bengal  Council,  ex- 
pressly enads  that  nothing  in  the  Ad  shall  in 
uiy  waj  affed  or  alter  the  terms  of  the 
coDtrads  or  eng;agements  made  or  to  be 
made  by  zemindars  wiih  parties  holding 
tnder  them. 

^  The  words  of  the  lease  which  are  mate- 
jal  for  the  proper  determination  of  this 
knit  are  translated  from  the  original  liter- 
ally:- 

"I  am  responsible  for  all  orders  that  may 
"he  from  time  to  time  passed  by  the  Civil, 
"Criminal,  and  Revenue  authorities  of  the 
"distrid,  respeding  these  villages,  and 
"for  the  expenses  in  carrying  out  these 
"orders." 

The  tax  under  Ad  VIII.  of  1862  was 
imposed  by  ihe  Legislature,  and  not  by  any 
local  order  of  the  Zillah  authorities  ;  and  the 
ttmiodar  is  liable.  The  terms  of  the  lease 
in  this  case  do  not,  in  our  judgment,  make 
the  lessee  liable,  and  the  words  quoted  above 
ve  cerUunly  not  sufficient  to  impose  upon 
him  the  burthen  of  paying  a  tax,  which 
ta  leviable  from  the  zemindar.  We  caiMioi 
*>UKx  incidents  to  written  contrads  in 
■^aoi  with   reipea   to  which   thejr   are 


silent.  In  the  case  quoted  by  the  Judge, 
the  circumstances  were  not  precisely  the 
same.  In  that  case,  the  suit  was  remanded 
to  find  whether  the  putneedar  bore  the 
dik  service  charges  under  the  old  law,  and 
whether,  in  that  case,  there  appears  to  have 
been  a  general  engagement  on  the  part  of 
the  putneedar  to  comply  with  all  "  laws " 
that  might  be  passed.  Our  decision  in  the 
present  case  is  in  conformity  with  the  de- 
cision in  the  case  of  Saroda  Soondaree  De- 
bia.  Plaintiff,  vs,  Wooma  Churn  Sircar, 
Defendant,  Small  Cause  Court  References, 
page  20,  Volume  III.,  Weekly  Reporter, 
No.  14,  for  September  1865. 

We  reverse  the  decision  of  the  Judge,  and 
decree  this  appeal  with  costs  and  interest 
payable  by  the  respondent. 


The  20th  July  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  L.  S. 
Jackson,  Judges. 

Hindoo  Law  of  Succession— VTill  (Power  of 
Hindoo  to  bequeath)— Female  heirs  (Exdn- 
sion  of— under  the.Mitakshara)— Joint  Familj. 

Case  No.  59  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
ihe  Principal  Sudder  Ameen  0/  Backer* 
g^ng^,  doled  the  iglh  December  1864. 

Musst.  Pitum  Koonwar  alias  Munar  Bibee 
(one  of  the  Defendants),  Appellant, 

versus 

Joy  Kishen  Doss  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboos  Kalee  Mohun  Doss  and  Dwarka- 
nath  Milter  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Onookool 
Chunder  Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  14,903-8-6-14. 

Any  Hindoo  within  these  provinces,  whether  governed 
by  the  Ben^ral  rule  uf  succession  or  otherwise,  possesses 
a  power  to  bequeath  an  estate  by  will  cc^extensive  with 
his  power  over  the  estate  in  his  hfetime. 

When  it  is  sought  to  exclude  female  heirs  from 
succession  to  a  husband  or  father  under  tl^e  Mitaksharaa 
on  the  ground  that  the  estate  was  joint,  it  must  be 
shown  to  have  been  so  at  the  time  of  his  death,  and  not 
merely  at  the  death  of  a  pre-deoeastng  brother*  tho 
f>thftf  of  ths  dainuuit. 
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A   Hindoo,    subje<5l    to    the   Mitakshara,    ma] 


possessed  of  &  share  in  joint-family  property,  and  also 
of  separately  acquired  property.  The  two  will  not 
necessarily  devolve  on  the  same  heir;  but  they  may 


Either  descend  to  different  persons,  or,  if  descending  to 
Che  same  persons,  may  descend  in  a  dlifferent  way,  and 
with  different  consequences. 

We  think  it  quite  clear  that  the  part  of 
(he  judgment  of  the  Lower  Court,  dated 
the  19th  December  last,  which  is  complained 
of  in  this  appeal,  must  be  reversed. 

Brij  Ruttun  and  Hur  Jeebun  were  two 
brothers,  Hindoos,  domiciled  at  Dacca,  but 
subjed  to  the  law  of  succession  laid  down 
in  the  Mitakshara.  Brij  Ruttun,  who  sur- 
vived his  brother,  had  one  daughter, 
Pitum  Koonwar,  one  of  the  defendants  in 
the  stilt,  and  appellant  before  us.  Hur  Jee- 
buri  hid  left  two  sons,  the  plaintiff  Joy 
Kishen  and  another. 

Brij  Ruttun  executed  a  will  in  1262  B.  S., 
and  died  in  1265. 

By  that  will^  which  was  attested  and  assent- 
ed to  in  express  terms  by  Joy  Kishen,  and 
under  which  Joy  Kishen  has  now  sued,  Brij 
Ruttun  absolutely  bequeathes  and  disposes 
of  the  various  estates  and  items  of  property 
mentioned,  giving  the  bulk  of  it  to  his 
nephews,  a  less  portion  to  his  daughter^  and 
a  piitf  to'  religious  |)urpbs6s.  The  estate, 
However,  is  charged'  wijth  the  payment  of 
the  testatoPS  debts,  and  is  for  that  purpose 
to  be  placed  under  the  control  of  the 
daughter's  husband,  Motee  Chand,  also  a 
defefidant  in  the  suit. 

The    plaint    alleged    misconduct   on   the 


die  f  persons,  which,  in  strictness,  ought  not 
have  been  included  in  one  suit. 

As  the  plaintiff  had  ho  cause  of  acfe< 
against  Pitum  in  respect  of  the  executive 
accounts,  or  again^t-Motee  Chand  in  respect 
of  the  churs  held  by  Pitum,  the  8th  Section 
of  Ad  VIII.  of  1859  does  not  justify 
form  of  the  suit.  But  as  this  objection 
not  taken  before  us,  we  need  not  insist  npoxi 
it  further.  • 

But  we  think  the  decision  of  the  Principa^I 
Sudder  Aineen,  as  far  as  it  gives  the  churs  to 
the  plaintiff,  to  be  not  sustainable  upon 
principle. 

The  grounds  of  his  decision  appear  to 
these :  that  the  evidence,  in  his  opinion,  left 
no  doubt  but  that  plaintiff's  father  and  bis 
uncle  (Brij  Ruttun)  lived  in  commensaJity 
and  in  joint  estate  down  to  the  death  of  the 
father,  and  that,  consequently,  piainti^E.aqd 
his  brother  were  entitled  eaph  to  half  of  the 
joint  property  which  after  the  father's  death 
remained  under  the  management  of  the  uncle  ; 
that  plaintiff  having  consented  to  the  will 
whfch  affected  his  legal  rights,  was  bound  by  It 
as  far  as  concerned  the  property  with  wliich  it 
dealt;  but  that  the  lands  in  questic^h,  not 
being  included  in  the  will,  and  not  beih^ 
proved  by  defendant  to  be  appendages  of  the 
zemindary  left  to  her,  must  be  held  to  be- 
long to  the  joint  estate,  and  thus  to  be  the 
property  of  plaintiff  and  his  brother,  as  lieirs 
both  of  their  father  and  of  Brij  Riittun. 

This     reasoning    contains  at    least     two 
fallacies— 3/frj/,    the    inference  that  because 


part  of  Motee  Chand,  and  prayed  that  an  ^he  evidence  went  to. show* a  condition   of 


account  might  be  taken,  and  he  divested  of 

the    control.    It    also    claimed    five    churs 

which  were   described   as  accretions  to,  or 

^  ,^    ..        .  ,  rather    re-formations 

th:;;2S::ex;:^1^  "    of;  the  family*  zemm. 

dary,  and  therefore 
belonging  one-half  to  the  plaintiff  as  one  of 
the  heirs-at-law  both  of  his  father  and  of  his 
uncle. 

Defendant,  Pitufn  Koohwar,  on  the  other 
h^nd,  alleged,  as  to  this  part  of  the  case,  that 
Brij  Ruttun's  estate  was  separate ;  that,  con- 
sequently, even  under  the  Mitakshara,  the 
daughter,  was  heir ;  and  that  the  plaintiff 
was  entitled  to  no  more  than  fell  to  him  by 
the  will. 

The  Principal  Sudder  Ameen,  however, 
decreed  for  the  plaintiff  oh  this  branch  of 
the  suit,  as  well  as  on  the  other,  and  Pitum 
Koonwar  appeals. 

We  think  it  right  to  remark,  in  the  first 
pla(;e,  that  the  plaint  discloses  two  entirely 
distinct  causes  of   action  agftlim'  -dlffei^t 


joint  estate  down  to  the  death  of  PlaintiJTs 
father y  therefore  he  was  entitled  to  the  pro- 
perty left  by  the  surviving  uncle  in  prefear- 
ence  to  that  uncle's  daughter;  secondly^  the 
implied  ruling  that  in  this  case  it  lay  on 
the  defendant  to  show  that  the  property  in 
dispute  came  to  her  under  her  father's  will. 

It  may  be  generally  laid  down  that  any 
Hindoo  within  these  provinces,  whether  g^o- 
verned  by  the  Bengal  rule  of  succession  or 
otherwise,  possesses  a  power  to  bequeath 
an  estate  by  will  co-extensive  with  his  power 
over  the  estate  in  his  lifetime. 

And  when  it  is  sought  to  exclude  female 
heirs  from  succession  to  a  husband  or  father 
under  the  Mitakshara,  on  the  ground  that 
the  estate  was  joint,  it  must  be  shown  to  have 
been  sb  at  the  time  of  his  death,  and  not 
merely  at  the  death  of  a  pre-deceasing* 
brother  who  was  father  of  the  claimant. 

Nuw,  if  we  apply  the  evidence  in  this  case 
which  the  Principal  Sudder  Ameeh  con« 
Sideted-  dOndtiglve  oh  tiie'  point    of    joim 
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estate,  anc)  which  is  indeed  the  onj^r  evi- 
iiehce  on  the  point  in  the  record,  we  find 
'  tha{  it  brings  the  matter  down,  at  the  latest, 
to  the  Bengal  year  1250,  which  is  15  years 
previous  to  the  death  of  Brij  Ruttun,  the 
testator,  while  three  years  before  his  death 
we  find  him  disposing  of  his  property  by 

'  will.  ^  We  find  the  plaintiff,  his  nephew, 
actually   attesting    and    assenting     to    that 

•  vilJ,  and  finally  suing  under  its  provi- 
sions. 

This  appears  to  us  to  be  a  circumstance 
which  effectually  disposes  of  the  earlier 
evidence,  and  which  clearly  proves  that 
Brii  Ruttun,  three  years  before  his   death, 

I  with  the  full  concurrence  of  his  nephew, 
dealt  with  his  estate  as  separate,   in  great 

,  part  self-acquired,  and  assumed  and  exer- 
cised the  power  of  dealing  with  it  as  he 
thought  proper. 

In  this  state  of  things,  if  the  churs  to 
which  the  appeal  before  us  relates  were 
shown  to  have  devolvec)  upon*  the  defendant 
from  her  father,  it  would  still  have  been 
ppen  to  the  plaintiff  to  show  that  they  had 
formed  part  of  an  original  joint  estate 
which  to  this  extent  had  not  been  divided. 
Just  as.  if  the  estate  had  been  proved  to  be 
generally  joint,  the  defendant  might  yet 
have  shown  that  the  churs  were  property 
separately  acquired,  and  not  subject  either 
to  co-parceny,  or  to  be  absolutely  taken 
by  the  male  he  ir. 

In  fact,  the  churs  in  question  appear  to 
have  been  acquired  by  the  defendant,  under 
settlement  from  the  Collector,  at  a  very 
recent  period,  since  the  death  of  Brij  Ruttun. 
One  of  them,  at  least,  is  shown  to  have  been 
an  accretion  to  an  estate  which  belongs  to 
the  defendant,  in  a  different  pergunnah,  and, 
as  we  understand,  on  the  opposite  side  of  a 
river  from  those  held  by  the  plaintiff. 

It  may,  however,  be  assumed  that  the 
dekndant  acquired  the  cAurs  in  right  of 
her  father. 

It  has   been    fully   settled   by   the   Privy 

.  ,v  -,  Council,  in  what  is 

IX.  Moo«,  p.  539.  ^^^^^  j,g  jl,^  Shiva 

Gunga  case,*  that  a  Hindoo,  subject  to  the 
Miukshara,  may  die  possessed  of  a  share  in 
joim-Family  property,  and  also  of  separately 
acquired  property,  and  that  the  two  will 
not  necessarily  devolve  on  the  same  heir,  ! 
vj'»        *    •  but  they  may  cither 

Vide    ittogment     m    case       ,  %.     /«. 

died,  p.  6og;  descend  to  diffejent 

persons,  or,  if  de- 
to  the  same  persons^  may  descend 


in  a  different  yyay  anfi  with  fjifferent  conse- 
quences. 

In  the  case  before  us,  Brij  Rutti:|i^  pq- 
questionably  had  separate  property  a$  shown 
by  the  will  ;  he  may  also  have  had  a  $hare 
in  joint  family.  In  such  a  ca^e,  tl^pr^  i§  x>p 
presumption  whatever  jn  favor  oi  the 
agnate  heirs,  nor  any  on  either  side  beyond 
that  which  arises  out  of  the  fact  of  posses- 
sion. 

It  seems  to  us,  therefore,  that  the  defend- 
ant could  not  be  called  upon  to  prove  either 
that  the  ckurs  in  question  came  to  her  under 
the  will,  or  that  they  were  accretions  to 
property  which  had  to  come  tO'  her;  but 
that  plaintiff  had,  in  the  first  instance,  to 
prove  that  they  were  portions  of  joint- 
family  property  to  \vhich  the  defendant 
could  not  succeed;  and  then  it  would  have 
been  for  the  defendant  to  show  that,  not- 
withstanding this,  she  was  entitled  to  retain  the 
property. 

No  evidence  has  been  submitted  to  us 
from  which  the  niatter  which  the  plaintiff 
had. to  prove  could  be  established,  and  it 
follows,  therefore,  that,  as  to  these  cAurs, 
the  plaintiff's  suit  ought  to  have  been  dis- 
missed with  costs. 

We  may  add  that,  if  there  be,  as  we  tfiinl^ 
there  is,  reason  to  believe  that  these  chursi 
really  came  to  the  daughter  under  the 
arrangements  made  by  the  testator,  thQ 
plaintiff's  claim  becomes  inequitable  in  a 
•nigh  degree,  for  we  shall  then  find  him 
taking  advantage  of  the  dispositions  made 
by  his  uncle  in  respect  of  property  which, 
in  the  ordinary  course  of  Mitakshara  Law, 
would  have  gone  to  the  daughter  as  heir, 
and  then  falling  back  upon  that  same  Law  as 
entitling  him  to  property  which  the  testator 
intended  for  the  daughter. 

Our  decision,  however,  proceeds  on  the 
simple  ground  that  the  present  was  a  case 
in  which  no  presumption  existed  in  favor 
of  the  plaintiff,  in  which  he  had  to  prove  his 
title,  and  in  which  he  has  entirely  failed  to 
prove  any  such  thing. 

We,  therefore,  reverse  the  part  of  the. 
judgment  complained,  and  direct  that,  in 
respect  of  the  cAurs  in  dispute,  and  also  ia 
respect  of  the  dwelling-house  mentioned  in 
the  plaint,  to  which  the  same  reasoning 
applies,  judgment  be  entered  in  favor  01 
the  defendant,  Pitum  Koonwar,  with  costs 
in  proportion. 
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The  2 1  St  July  1866. 

Present : 

The  Hon'ble  Sir  Baraes  Peacock,  Kt.,  Chief  \ 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Appeal  (by  plaintiff)— Cross-objection  (by  one 
defendant)-— Reversal  of  decree  (against  ab- 
sent defendant). 

Case  No.  3279  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  M,  Beaufort,  Additional  Judge  of 
Dacca,  dated  the  joth  August  186^,  re- 
versing a  decision  passed  by  Baboo 
Woopendur  Chunder  Nyaruttun,  Prin- 
cipal Sudder  Ameen  of  that  District, 
dated  the  2pth  February  186^, 

Chunder  KullaDossee  and  another  (Plaintiffs), 

Appellants, 

versus 

Jotendro  Mohun  Tagore  and  others 
(Defendants),  Respondents, 

Baboo  Bungshee  Dhur  Sein  for 
Appellants. 

Baboos  Dwarkanath  Mitter,  Sreenath  Doss* 
and  Pearee  Lai  Roy  for  Respondents. 

Suit  affainst  three  sets  of  defendants  interested  in 
three  different  plots  of  land  A,  B,  and  C.  The  first 
Court  decreed  the  suit  only  as  regards  A .  On  appeal 
in  respect  of  A,  the  Judge  not  only  reversed  the  Lower 
Court's  decision  as  regards  A,  but  also  as  regards  B 
and  C  by  giving  the  plaintiff  a  decree  in  respe<ft  of 
them*  On  special  appeal  as  regards  A  the  plaintiff  was 
unsuccessful;  but  the  defendants  interested  in  B,  having 
been  served  with  a  notice  to  appear,  were  treated  as 
respondents,  and  upon  their  objection  under  Section  ZA'^t 
Code  of  Civil  Procedure,  the  Judge's  decision  was  re-^ 
versed,  not  onW  as  regards  B,  but  also  as  regards  C,  al- 
though the  defendants  interested  in  C  did  not  appear. 

Peacock,  C  J. — ^This  is  an  appeal  from 
the  decision  of  the  Judge.  The  Judge  re- 
versed the  decision  of  the  Lower  Court  as 
to  186  beegahs.  That  «vas  done  upon  the 
appeal  of  the  defendants  who  were  in  pos- 
session and  claimed  title  to  those  186  bee- 
gahs. The  only  question  before  the  Judge 
related  to  those  186  beegahs.  But,  having 
reversed  the  decision  as  to  the  186  beegahs, 
he  went  on  and  said, "  As  ihe  defendants"  (the 
appellants  before  the  Judge)  ''do  not  contest 
**the  right  of  the  plaintiff  to  the  remainder 
"  of  his  claim  beyond  the  1 86  beegahs  be- 
'Uonging  to  them,  the  plaintiff  will  have  a 
"decree  for  the  remainder,  with  costs  in 
"proportion." 

The  other  defendants  in  the  suit,  who 
were  the  owners  of  Daghs  i  to  6,  Kismut 
Ghattah  Koorah,  and  of  Daghs  i  to  3,  were 
made  co-respondents  in  that  appeal ;  but,  as 
the  appeal  to  the  Judge  related  only  to  the 


186  beegahs,  having  reversed  the  decision 
as  to  them,  he  ought  not  to  have  gone  on. 
and  dealt  with  that  part  of  the  case,  in 
which  the  Lower  Court  had  given  a  decision 
in  favor  of  other  defendants. 

It  appears  to  me  that  the  decision  of  the 
Lower  Appellate  Court  must  be  affirmed 
as  to  the  186  beegahs  with  costs, 
and  that  it  must  be  reversed  as  to  the 
aforesaid  Daghs  i  to  6  Kismut  Ghatta 
Koorah  also  with  costs,  because  the  defend- 
ant interested  in  those  Daghs  was  summoned 
by  and  at  the  expense  of  the  plaintiff, 
appellant,  and,  although  not  made  a  respond- 
ent in  this  case,  he  was  summoned,  and  the 
appellant  paid  the  costs  of  his  summoning. 
Therefore,  having  brought  him  here,  the 
plaintiff  ought  to  pay  his  costs. 

As  to  Daghs  1  to  3,  the  defendant  has 
not  appeared.  I  think  that  we  ought  not 
to  affihn  the  decision  of  the  Judge  as  to 
Daghs  Nos.  i  to  3,  when  we  see  that  the 
Judge  ought .  not  to  have  interfered  with 
the  decision  of  the  Lower  Court  as  to  those 
Daghs  I  to  3.  The  decision  of  the  Judge 
as  to  those  three  Daghs  ought  to  be  reversed 
with  costs. 

The  effect  will  be  that  the  judgment  is 
affirmed  as  to  all  except  Daghs  i  to  6  of 
Kismut  Qhatta  Koorah,  and  Daghs  i  to  3,  . 
and  reversed  as  to  Daghs  i  to  6  of  Kismut  1 
Ghatta  Koorah,  with  costs  to  the  defendants 
to  whom  those  Daghs  were  decreed  by  (he 
Court  of  first  instance,  and  to  the  defend- 
ants representing  the  186  beegahs,  hot 
without  costs  to  the  defendant  representing 
Daghs  I  to  3. 

Jackson,  J, — I  quite  concur  in  the 
judgment  which  has  been  given,  but  I  desire 
to  explain  the  grounds  on  which  I  find 
myself  at  liberty  to  agree  in  reversing  the 
judgment  in  respect  to  the  Daghs  called  i 
to  3,  the  parties  interested  in  those  Daghs 
in  the  original  suit  not  being  before  us. 

Ordinarily  speaking,  I  imagine  we  are 
only  called  upon  to  affirm  or  reverse  as 
much  of  the  judgment  of  a  Court  below 
as  is  brought  before  us.  But  Section  337 
declares  that,  '*  if  there  be  two  or  more 
''  plaintiffs,  or  two  or  more  defendants,  in  a 
''  suit,  and  the  decision  of  the  Lower  Couit 
''proceed  on  any  ground  common  to  all, 
"any  one  of  the  plaintiffs  or  defendants 
"  may  appeal  against  the  whole  decree,  and 
"  the  Appellate  Court  may  reverse  or  modify 
**  the  decree  in  favor  of  all  the  plaintiffs  or 
"  defendants." 

Now,  here  we  have  a  suit  and  an  appeal 
in    which    there  were    several  defendanu* 
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Some  of  the  defendants  were  interested  in 
respea  to  i86  beegahs  of  land;  certain 
*  other  defendants  were  interested  as  regards 
Daghs  from  i  to  6,  and  a  third  set  of  defend- 
ants ia  a  different  set  of  Daghs  numbered 
from  I  to  3.  The  Judge  having  before  him 
an  appeal  in  respect  to  the  186  beegahs, 
decided  that  appeal,  and  went  on  to  pass 
farther  orders  in  respect  to  Daghs  from  i 
to  6,  and  also  Daghs  from  i  to  3.  The  par- 
lies interested  in  Daghs  from  i  to  6,  having 
been  served  with  notice  to  appear  in  this 
Court,  have  been  treated  as  respondents ; 
and' they  have  urged  their  objection  under 
Section  348,  and  that  objection  has  been 
luccessfal.  Bat  the  ground  upon  which 
their  objection  proceeded,  and  that  on  which 
the  decree  of  the  Lower  Court  was  given, 
was  common  to  the  parties  interested  in 
Daghs  from  i  to  6,  and  those  interested  in 
the  other  Daghs  numbered  from  i  to  3.  For 
this  reason,  I  think  we  are  at  liberty  to 
reverse  so  much  of  the  decision  of  the  Lower 
Covrt  as  goes  upon  that  common  ground. 


The  2ist  July  1866. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Rc^^iatration—Evidence. 

Case  No.  3956  of  1865. 

Sfedai  Appeal  from  a  decision  passed  hy 
Mr,  C.  S.  Belliy  Judge  of  Rajshahyep 
dated  the  jth  August  186^,  affirming  a 
decision  passed  by  Baboo  Anund  Chunder 
Bamrjee,  Sudder  Ameen  of  that  District, 
dated  the  28fh  December  1864. 

Kripanaih  TuUapattur  (Plaintiff),  Appellant, 

versus 
Bhashaye  MoUah  (Defendant),  Respondent. 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Mr.  J.  S.  Rochfort  and  Baboo  Nil  Monee 
Sein  for  Respondent. 

A  certificate  o£  registration  is  evidence  that  a  bond 
*■•  regittered,  bat  not  that  it  was  executed. 

A  CERTIFICATE  of  registration  is  evidence 
that  a  bond  was  registered,  but  not  that 
*  was  executed.  In  this  case,  the  plaintiff 
hid  to  prove  that  the  bond  was  executed, 
»»d,  having  failed  to  do  so,  the  Judga  was 
f^Kht  in  dismissing  his  claim.  The  decree 
of  the  judge  is,  therefore,  affirmed  with  costs. 
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The  23rd  July  1866. 

Present  : 

The    Hon'ble    W.    S.    Seton-Karr,    L.    S. 
Jackson,  and  A.  G.  Macpherson,  judges. 

Marriage— Restitution  of  conjugml  rights. 

Case  No.  3212  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.    W.  Ainslie,  Judge  of  Patna,  dated 
the  28th  A  ugust  186 J,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District^  dated  the  20th  April  186$. 

Chotun  Bebee  (one  of  the  Defendants), 

Appellant, 

versus 

Ameer  Chund  (Plaintiff),  Respondent. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Taruck  Nath  Sein  for  Respondent. 

A  suit  will  not  lie  by  a  husband  to  recover  possession 
of  the  person  of  his  wife ;  but  a  suit  will  lie  by  the 
husband,  in  the  nature  of  a  suit  for  the  restitution  of 
conjugal  rights,  for  a  decree  declaratory  of  those  right^ 
to  oe  enforced,  in  case  of  disobedience,  by  the  imprison- 
ment of  tKs  wife,  or  the  attachment  of  her  property,  or 
both  {SetonrKarr,  J.,  dubitante). 

Seton-Karr,  J, — I  am  of  opinion  that  « 
suit  of  this  nature,  which  may  be  terme4 
one  by  a  husband  .  against  his  wife  ^nd 
others  for  the  restitution  of  conjugal 
rights,  will  lie  in  the  Civil  Courts,  and  that 
it  is  not  barred  by  the  absence  of  the 
husband  for  many  years  at  Hurdwar  or 
other  places  in  Upper  India.  The  cause  of 
action  would  be  the  refusal  of  the  wife  to 
cohabit  with,  or  return  to,  the  husband. 

But  it  is  argued  by  the  pleader  for  the 
appellant  that  the  order  of  the  Courts 
should  have  simply  been  one  for  damages. 
The  Courts,  it  is  said,  are  not  competent  to 
order  the  wife  to  return  to  her  husband,  or, 
at  any  rate,  the>  cannot  adjudge  to  the 
husband  corporeal  possession  of  his  wif^ 
as  if  she  were  a  chattel^  nor  enforce  their 
decree  in  this  fashion. 

Cases  of  this  kind  do  not  appear  to  have 
been  very  numerous  in  our  Courts.  Still, 
at  page  42  of  Macpherson's  Civil  Code  for 
i860,  it  is  said  that  -.  claim  to  the  personal 
custody  of  a  woman,  on  the  ground  that  she 
is  the  wife  of  the  complainant,  is  cognizable 
by  the  Civil  Courts.    Cases  are  quoted  in 
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support  of  this  position,  and  at  page  37  of  the 
decision  of  the  Agra  Sudder  Court  for  1855, 
the  majority  of  the  Court  ruled  that  $uch  a 
suit  would  lie,  and  that  a  Civil  Court  could 
enforce  such  a  claim.  At  page  166  of 
Macpherson's  Code  it  is  also  stated  that,  in 
suits  by  a  husband  against  a  wife  and  others 
in  order  to  oblige  his  wife  to  return  to  cohabit 
with  him,  the  refusal  is  held  to  be  the 
cause  of  action. 

It  is  said,  too,  that  decrees  for  the  restitu- 
tion of  conjugal  rights  brought  in  the  Courts 
in  £ngland  would  be  enforced,  not  by  the 
delivery  of  the  person  of  the  defendant,  but 
by  ordering  the  defendant  into  custody  as  for 
contempt  of  Court,  in  case  of  refusal  to  co- 
habit {see  Shelford  on  the  Law  of  Marriage 
and  Divorce,  page  576).  I  have  great  doubts, 
however,  whether  we  ought  to  apply  these 
rulings  to  this  kind  of  cases  in  India,  or 
whether  there  is  anything  to  prevent  our 
Courts  decreeing  to  the  husband  the  actual 
possession  of  the  wife,  making  her  over  to 
him.  There  does  not  appear  to  be  any 
settled  law  or  practice  against  this  course, 
and  the  decisions  quoted  seem  to  me  to  favor 
it.  We  are  bound  to  administer  the  law 
in  a  manner  suited  to  the  people  and  country, 
especially  if  the  case  be  not  distinctly 
provided  for.  Section  200  of  the  Civil 
Code  of  Procedure  seems  not  to  have  anti- 
cipated such  a  case.  A  wife  can  hardly 
be  termed  a  specific  "moveable"  of  which 
"the  delivery  can  be  made  to  the  parly  to 
whom  it  shall  have  been  adjudged."  Nor, 
again,  do  I  think  that  the  provision  for 
imprisonment  of  the  party  against  whom  the 
decree  is  made,  and  for  attaching  his  pro- 
perty, ought,  or  was  intended,  to  apply  in 
such  a  case.  Surely  it  would  be  a  harder 
course  to  imprison  a  reluctant  wife  than  to 
deliver  her  to  her  husband  who  wishes  to 
cohabit.  And  to  tell  a  husband,  and  a 
husband  of  the  class  before  us,  that  he  could 
"  attach  his  wife's  property,"  in  order  to  get 
her  to  live  with  him,  would  probably  be  no 
remedy  at  all. 

On  the  whole,  I  do  not  feel  inclined  to 
interfere  with,  or  add  anything  to,  the  de- 
cree of  the  Lower  Court,  which  is  not  shown 
to  me  to  be  illegal.  I  would  adjudge  to  the 
husband  the  possession  of  his  wife,  and 
would  allow  the  decree  to  be  enforced  by 
bis  taking  possession  of  her.  What  course 
should  be  followed  if  the  wife  break  away 
from  her  husband,  I  do  not  think  we  are  at 
all  called  on-  to  state  at  this  stage  of  the 
litigation,  nor  to  anticipate  any  such  pro- 
ceeding. 


In  this  view,  I  would  dismiss  the  appeal 
with  costs,  and  make  no  change  in  the  order 
of  the  Courts. 

Macpherson,  J, — The  appellant  in  this 
case  contends,  and,  in  my  opinion,  rightly 
contends,  that  a  suit  will  not  lie  by  a 
husband  to  recover  possession  of  the  person 
of  his  wife.  But  I  have  no  doubt  that  a 
suit  will  lie  by  a  husband,  in  the  nature  of 
a  suit  for  the  restitution  of  conjugal  rights, 
for  a  declaration  that  he  is  entitled  to 
his  marital  rights,  and  for  an  order  that  the 
wife  do  return  to  him  and  live  with  him. 
Such  an  order  is  an  order  "  for  the  perform- 
ance of  a  particular  act"  within  the  mean- 
ing of  Section  200  of  Act  VIII.  of  1859,  and 
if  the  wife  refuses  to  obey  it,  the  decree  may 
be  enforced,  as  that  Section  provides,  by  the 
imprisonment  of  the  wife  or  by  attachment 
of  her  property,  or  by  both  imprisonment 
and  attachment. 

It  is  said,  and  probably  with  truth,  that 
orders  for  the  personal  delivery  of  the  wife 
to  the  husband  have  been  made  both  by  this 
Court  and  by  the  late  Sudder  Court.  Bat 
I  can  find  no  authority  for  the  making  of 
any  such  decree ;  for,  unless  the  case  falls 
under  Section  200  in  the  way  in  which  I 
think  it  does,  it  is  not  provided  for  by  the 
Code  at  all.  Section  200  certainly  does  not 
warrant  the  making  the  wife  over  in  person 
to  the  husband. 

The  decree  of  the  Lower  Court  restrain- 
ing the  defendant  who  is  the  mother  of  the 
wife,  from  preventing  in  any  way  the  retnrn 
of  the  latter  to  her  husband,^  is  quite  proper. 
'But  I  think  the  decree,*  so  far  as  it 
concerns  the  wife,  and  so  far  as  it  goes 
beyond  a  simple  order,  that  the  wife  shall 
return  to  her  husband  and  live  ^th  him, 
should  be  modified.  The  plaintiff  must  be 
left  to  such  remedy  as  he  may  have  under 
Section  200  of  Act  VIII.  of  1859,  if  the 
wife  should  refuse  to  obey  the  order. 

Seton-Karr,  y^—l  am  not  positive  that, 
after  all,  Section  200  may  not  warrant  the 
delivery  of  the  wife  to  the  husband,  or  may 
not  empower  the  husband  to  take  possession 
of  the  wife,  by  the  words  "for  the  per- 
formance of  a  particular  act."  Bat  the 
case  is  one  of  nicety  and  difficulty,  and  I 
should  wish  it  to  go  to  a  third  Judge  to  say, 
whether  the  order  of  the  Lower  Court  shonld 
be  interfered  with,  and,  if  so,  in  what  way. 
The  order  of  the  first  Court,  with  which  the 
Judge  does  not  interfere,  is,  that  the  plaint 
iff  {%  to  take  his  wife  out  of  his  mother*tn- 
law's  house,  and  the  latter  is  not  to  into^ 
fere. 
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yacksony  y. — ^This  is  a  case  referred  for 
the  opinion  of  a  third  Judge  under  the  pro- 
<:edare  previous  to  the  Charter  of  29th 
December  last. 

The  suit  was  brought  by  a  husband 
'  against  his  wife  and  others,  the  parties 
'  being  Hindoos,  to  obtain  his  conjugal  rights. 
The  plaintiff  obtained  the  decrees  of  both 
Courts  below,  and  the  learned  Judges,  in 
hearing  the  special  appeal,  have  confirmed 
the  decrees  in  substance ;  but  they  differ  on 
the  point  of  law,  what  precisely  should  be 
the    relief    granted    to    the    husband — Mr. 

iustice  Seton-Karr  being'  of  opinion  that 
odily  possession  of  the  wife  may  and 
€>oght  to  be  delivered  to  the  husband ;  Mr. 
Jostice  Macphersoti  holding  that  the  decree 
ought  to  be  merely  declaratory,  to  be  enforced 
in  case  of  disobedience  by  attachment.  I 
am  of  the  same  opinion  as  Mr.  Justice 
Macpherson« 

A  wife  cannot  be  looked  upon  as  property, 
moveable  or  immoveable,  which  passively 
undergoes  transfer  from  one  person  to 
another.  If  she  could  be  so  dealt  with,  it 
would  have  to  be  determined  whether  she 
was  moveable  or  immoveable,  and  some 
curious  questions  of  limitation  might  arise; 
and,  if  the  wife  were  property,  she  could 
not,  obviously,  be  a  party  to  the  suit,  as  she 
is  in  this  case,  and  always  must  be  in  suits 
of  this  nature.  And,  further,  in  seems  to  me 
repugnant  to  the  principles  of  civilized  so- 
ciety, whether  European  or  British  Indian, 
that  an  adult  human  being,  wife  or  other- 
wise, should  be  delivered  over  as  a  horse  or^ 
other  brute  animal  might  be. 

In  truth,  it  seems  to  me  that  the  func- 
tion of  the  Court  in  a  suit  of  this  nature 
must  be  simply  to  determine,  as  between  the 
busband  and  the  wife,  whether  he  is  or  is 
HOC  entitled  to  his  marital  rights.  If  the 
decree  of  the  Court  be  in  his  favor,  the 
iRrife,  as  a  party  to  that  suit,  is  bound  to  yield 
obedience  to  the  decree,  and,  if  she  refuses 
to  do  so,  may  be  dealt  with  according  to 
law.  And  in  like  manner,  any  other  per- 
sons whose  conduct  may  have  entitled  the 
hu^and  to  include  them'  as  defendants  in 
the  suit  will  be  bound  to  comply  with  the 
decree,  and  may  possibly  be  liable  to  pay 
damages  to  the  aggrieved  husband. 

There  are  three  cases  bearing  on  the 
point,  cited  in  the  argument  before  me.  Two 
-were  from  the  North- West  Provinces. 

In  the  first  of  these  cases,  althougl^  the 
BBit  is  designated  in  one  part  of  the  report 

a  smt  *•  to  recover  possession  of  the  per« 


son  of  his  wife,"  the  question  really  tried 
by  the  Court  was  "  whether,  under  the 
Hindoo  Law,  the  appellant  should  be  com- 
pelled to  cohabit  with  her  husband,  who. 
has  taken  another  wife."  On  this  point, 
which  is  not  before  me,  the  majority  of 
the  Court  decided  in  the  aflirmative  (Mr. 
Coverley  Jackson  dissenting). 

The  second  case,  from  the  reports  of  1865, 
was  also  a  suit  "  for  the  recovery  of  conju- 
gal rights,"  and  the  Sudder  Ameen  decreed 
"  that  the  wife  be  delivered  to  the  husband, 
"with  the  nose-ring  which  he  presented 
"  to  her."  This  decree  was  reversed  by  the 
Zillah  Judge,  but  restored  on  special  appeal 
by  the  Judges  of  the  Sudder  Court.  If 
this  is  to  be  considered  as  a  ruling  by  the 
Sudder  Court  at  Agra,  that  a  wife  may 
be  deliyered  bodily,  with  her  nose-ring, 
to  her  husband,  I  should  respectfully  decline 
to  follow  it.  But,  in  truth,  in  this,  as  in  the 
preceding  case,  there  was  no  argun^ent  at 
all  on  that  point,  the  only  question  discussed 
being  whether  a  second  marriage,  in  breach 
of  the  first  nuptial  contract  with  the  plaintiflF, 
could  be  any  impediment  to  his  asserting 
his  conjugal  rights.  The  Sudder  Court 
finally  held  that  the  second  marriage  was 
invalid,  and  the  plaintiff  entitled  to  his  de- 
cree. 

The  third  case  cited  was  from  the  decisions 
of  our  own  Court  (3  Weekly  Reporter,  p.  193). 
In  that  case,  which  appears  to  be  a  decision 
of  Steer  and  Phear,  JJ.,  there  were  two 
husbands,  each  setting  up  a  valid  marriage. 
That  of  the  plaintiff  was  affirmed.  Towards 
the  end  of  the  judgment,  1  find  it  stated  that 
one  objection  made  to  the  suit  was,  that  it 
would  not  lie,  "  because  there  is  no  provision 
"of  law  how  a  decree  for  possession  of  a 
"wife  is  to  be  enforced."  The  answer  to 
this  was  easy;  the  Court,  however,  say, 
"but  it  is  as  easy  to  deliver  over  a  wife  to 
"her  husband  as  any  other  property  to 
"  which  he  is  entitled." 

This,  I  think,  is  a  mere  observation  of 
the  Judges,  and  not  a  deliberate  ruling  that 
a  wife  is  to  be  so  delivered.  Indeed,  one  of 
the  learned  Judges  who  tried  that  case — Mr. 
Justice  Phear — informs  me  that  the  remark 
found  its  way  into  the  judgment,  as  far  as 
he  is  concerned,  from  pure  inadvertence. 

I  concur,  therefore,  with  Mr.  Justice 
Macpherson  in  ordering  that  the  decree  of 
the  Court  below  be  so  far  modified  as 
to  make  it  a  [declaration  that  the  husband 
is  entitled  to  conjugal  rights,  and  that  the 
wife,  defendant,  be  ordered  to  return  to  his 
protection. 
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The  23rd  July  1866. 

m 

Present : 

m 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

fudges. 

Limitation — M  esne-profits. 

Case  No.  254  of  1865. 

Applicaiion  for  review  of  judgment  passed 
on  the  22nd  February  186^,  in  Regular 
Appeal  No,  ji6  of  iS6j. 

Mr.  James  Gray  and  others  (Defendants), 

Appellants, 

versus 

Anund  Mohun  Moiter  (Plaintiff),  Respondent. 

Baboo  Juggodanund  Mookerjee  for 
Appellants. 

Saboos  Kishen  Kishore  Ghose  and  Mohinee 
Mohun  Roy  for  Respondent. 

•  A  suit  for  mesne-profits  brought  after  two  years  from 
the  passing  of  Act  XIV.  of  1S59,  pursuant  to  a  decree 
for  recovery  of  possession  within  the  said  two  years, 
is  governed  by  the  provisions  of  that  Act,  and  must  be 
limited  to  the  mesne-profits  due  for  a  period  of  six 
years  before  its  institution. 

The  -review  in  this  case  was  admitted  to 
try  whether  the  suit  was  barred  by  the  pro- 
visions of  Act  XIV.  of  1859.  Plaintiff  was 
dispossessed  in  May  1849,  ^^^  instituted  a 
suit  to  recover  possession  on  19th  August 
185 1,  and  obtained  a  decree  for  possession 
on  3rd  April  1861,  iind  was  put  into  posses- 
sion in  June  1861,  and  brought  the  present 
suit  for  mesne-profits  on  9th  May  1862,  after 
Act  XIV.  of  1859  came  into  operation. 
Section  18  of  that  Act  distinctly  enacts  that 
all  suits  to  which  the  provisions  of  the  Act  are 
applicable,  that  shall  be  instituted  after  the 
expiration  of  the  said  period  (two  years  from 
the  passing  of  the  Act),  shall  be  governed 
by  this  Act  and  no  other  Law  of  Limitation, 
any  Statute,  Ad,  or  Regulation  now  in  force 
notwithstanding.  The  provisions  of  the  Act 
are  clearly  applicable  to  the  suit,  and  as  this 
Court  has  held  that  a  suit  for  mesne-profits 
must  be  brought  within  six  years  from  the 
date  on  which  the  claim  to  them  accrued, 
the  present  suit  must  be  limited  to  the  mesne- 
profits  due  for  a  period  of  six  years  before 
its  institution,  deductinjj  therefrom  the  lime 
during  which  plain  tiff  has  held  possession, 
m.,  from  June  1861  to  the  date  of  suit. 


The  opposite  party  irithed  to  introdace 
other  matters  before  the  Court,  such  as  the 
right  of  the  applicants  to  be  heard  in* 
review,  the  amount  of  the  mesne-profits^ 
<S:c. ;  but  as  the  review  has  been  admitted 
to  decide  only  one  single  point,  ns.,  whether 
the  new  Law  of  Limitation,  Act  XIV.  o( 
1859,  was  applicable  to  the  case,  we  decline 
to  go  into  these. 

The  Court,  therefore,  alter  the  fonner 
judgment  holding  that  the  provisions  of  Ad 
XIV.  of  1859  are  applicable  to  this  sait,  and 
they  give  plaintiff  a  decree  for  mesne-profits 
at  the  rate  stated  in  her  plaint,  from  9th  May 
1856,  minus  the  period  she  has  been  in  pos« 
session,  viz.,,  from  June  1861  to  the  institn* 
tion  of  the  suit.  Costs  will  be  given  accord** 
ing  to  the  amount  decreed  and  dismissed. 


The  23rd  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp* 

bell,  Judges, 

Pleader's  Fees— Section  7,  Act  L  of  184&. 

Case  No.  256  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  R.  Muspratt,  Judge  of  Purntah, 
dated  the  lolh  November  i86s>  reversing 
a  decision  passed  by  the  Sudder  Amien 
of    that  District,   dated  the   2^h   Aiarch 

Musst.  Ameeroonnissa  and  others  (Defend*^ 

ants),  Appellants, 

versus 

Mr.    C.    Chapman    (Plaintiff),    Respondent. 

Mr.  R.  E.  Twidale  for  Appellants. 

Baboo  Khettur  Mohun  Mookerjee   for 
Respondent. 

Section  7,  A^  I.  of  184G,  applies onlj;  to  cases  as  be> 
tween  party  and  party,  and  not  to  claims  by  pleadcfs 
against  thetr  clients. 

Where  a  pleader  was  employed  by  several  defendants 
in  the  same  interest,  it  was  held  that  be  was  not  entitled 
to  a  full  separate  fee  from  each  of  them,  and  still  less 
so  upon  the  full  valuation  of  the  entire  suit ;  and  that, 
in  the  absence  of  any  express  agreement,  he  was  only 
entitled  to  a  reasonable  sum  as  remuneration  for  bis 
work  and  labor. 

The  plaintiff  sued  for  the  recovery  of 
Rupees  1,000,  less  Rupees  140,  of  vbicfa 
he  admitted  the  receipt,  due  to  him  as  s 
pleader  in  respect  of  a  judgment  obtained 
in  favor  of  the  defendant,  his  client^  on 
the  *i8th  of  February  i;s62.  The  suit  was 
dismissed  by  the  Sudder  Ameen    o&    tkt 
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ground  that   the  plaintiff  bad   received   as 
moch  money  as  he  was  entitled  to  demand. 

On  appeal,  the  Jndge  gave  the  plaintiff  a 
decree  for  the  full  amount  of  the  fees  claimed 
hj  him.  He  observes  that  ''  the  suit  was 
decided  by  Mr.  Birch,  the  Officiating  Judge, 

r  who  rejected  the  plaint  at  the  hearing  under 
Section  29,  Act  VIII.  of  1859  (see  Weekly 
Reporter,  Full  Bench  Decisions,  page  41). 

'  Counsel  and  vakeels  were  heard  on  both  sides, 
and  two  days  were  occupied  in  the  hearing  of 
argaments  before  the  decision."     He  says: 

I    "  That  the  suit  was  not  dismissed  on  default, 

I  and  that  the  whole  of  the  requisite  pleadings 
had  been  filed.  It  was  not  the  fault  of  the 
vakeel  that  the  Judge  did  not  proceed  to  a 
final  decision."  The  Judge  says  that  he  is 
therefore  entitled  to  full  fees  according  to 
the  provisions  of  Regulation  XXVII.  of 
1814.  The  judge  notices  that  Rash  Beharee 
Roy,  the  vakeel  originally  appointed,  died, 
and  that  Mr.  Chapman  was  appointed  in  his 
stead ;  but  he  made  no  enquiry  as  to  what  part 
of  the  business  was  done  by  Rash  Beharee 
in  his  lifetime,  and  treated  Mr.  Chapman 
as  if  he  had  done  the  whole  of  the  work. 
He  notices  that  the  judgment  of  Mr.  Birch 
was  set  aside  by  the  High  Court  on  appeal, 
and  that  the  case  was  remanded.  He  did 
not  enquire  what  became  of  the  case  on  the 
remand,  nor  does  he  notice  the  important 
fact  that  Mr.  Chapman  did  no  work  what- 
ever for  the  defendant  after  the  remand,  but 
gives  him  a  decree  for  the  full  amount  of 
all  the  money  which  he  supposes  the  defend- 
ant would  havg  been  entitled  to  recover 
from  her  adversary  if  the  case  had  been  ulti-* 
mately  conducted  to  a  successful  termination. 

Both  the  Lower  Courts  treat  the  case  as 
if  the  question  of  the  amount  of  the  plaint- 
iff's remuneration  depended  on  and  was 
fixed  by  Section  25  of  Regulation  XXVII, 
of  18 1 4.  But  by  Section  6  of  Act  I.  of 
1846  it  is  enacted  that  Section  25,  Regulation 
XXVII.  of  181 4,  shall  cease  to  be  enforced 
except  for  the  purpose  specified  in  Sec- 
tion 7  of  that  Act.  By  Section  7  it  is 
enacted  *'  that  parties  employing  authorized 
pleaders  in  the  Court  shall  be  at  liberty  to 
aeulc  with  them,  by  private  agreement,  the 
temuncration  to  be  paid  for  their  profes- 
nonal  services,  and  that  it  shall  not  be  neces- 
awy  to  specify  such  agreement  in  the 
vakaluinamah  ;  provided  that,  when  costs  are 
awarded  to  a  par/y  in  any  regular  suit, 
original  or  appeal,  decided  on  the  merits 
gainst  another  party,  the  amount  to  be 
paid  <m  account  of  fees  of  pleaders'  shall  be 


calculated  according  to  the  rules  (in  Section 
25,  Regulation  XXVII.  of  18 14);  and  that, 
when  costs  are  awarded  in  other  cases,  the 
amount  to  be  paid  on  account  of  such  fees 
shall  be  one-fourth  of  what  it  would  have 
been  in  a  regular  suit  decided  on  its  merits." 

It  is  quite  clear  that  Mr.  Birch*s  judgment 
was  no  decision  on  the  merits,  and  there  was 
nothing  in  it  which,  under  Section  7,  Act  I. 
of  1846,  would  have  entitled  the  defendant, 
as  against  her  adversary,  to  the  full  amount 
of  costs  on  the  scale  fixed  by  Section  25  of 
Regulation  XXVII.  of  1814.  She  would 
only  have  got  one-fourth  of  such  amount. 
But  the  decision,  such  as  it  was,  was  set  aside. 

The  Section  expressly  applies  only  to 
cases  as  between  party  and  party.  It  does 
not  directly  touch  claims  by  pleaders  against 
their  own  clients. 

There  being  no  express  agreement,  the 
plaintiff  is  only  entitled  to  a  reasonable  sum 
as  remuneration  for  his  work  and  labor 
as  a  pleader.  There  is,  as  we  understand, 
no  evidence  on  the  record  to  show  that  he 
has  not  been  sufficiently  paid.  It  app>ears 
that  he  was  employed  by  Rajah  Inayet 
Hossein  and  several  other  persons,  of  whom 
the  defendant  was  one,  that  he  received  the 
defendant's  vakalutnamah,  that  he  was  paid 
the  sum  of  Rupees  700  at  the  time  when  he 
accepted  the  vakalutnamahs,  and  has  since 
received  a  further  sum  of  Rupees  900  from 
the  Rajah.  There  is  nothing  to  show  that 
the  defendant  had  an  interest  distinct  and 
separate  from  that  of  the  Rajah ;  or,  if  so, 
what  was  the  extent  of  that  interest.  The 
plaintiff  appeared  for  the  Rajah,  the  defend- 
ant, and  other  persons  in  the  same  interest, 
who  made  payments  to  him,  as  they  say, 
ijmalee.  We  see  no  reason  to  think  that 
he  ought  to  be  allowed  a  full  separate  fee 
from  each  of  the  persons  whom  he  so  repre- 
sented. Still  less  ground  can  there  be  for 
contending  that  he  is  entitled  to  a  full  fee 
from  each  of  these  parties  upon  the  full 
valuation  of  the  entire  suit.  Of  course, 
under  Act  I.  of  1846,  he  was  entitled  to 
make  his  own  bargain ;  but,  as  he  failed  to 
do  so,  we  are  wholly  unable  to  say  that  he 
has  not  been  fully  paid  for  anything  that 
he  did,  by  the  sum  of  Rupees  1,600,  which 
it  is  certain  that  he  has  already  received. 
If  the  defendant  is  a  mere  nominal  parly,  we 
see  no  reason  to  think  that  plaintiff  has  not 
been  sufficiently  paid  for  that  portion  of  the 
work  which  he  did  for  her  by  the  Rupees 
140  which  he  has  already  received.  Indeed, 
in  the  absence  of  any  agreement  or  under- 
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standing  to  the  contrary,  we  should  be  in- 
clined to  assume  that  it  was  a  payment  in  full. 
In  our  opinion,  the  plaintiff  has  wholly 
fsdled  to  show  that  he  is  entitled  to  "anything 
more  than  he  has  already  received. 

We  reverse  the  decision  of  the  Lower 
Appellate  Court  with  costs,  and  direct  that 
the  suit  be  dismissed  with  costs,  unless  the 
respondent  desires  a  remand  for  further  en- 
quiry with  reference  to  the  above  observa- 
tions. He  must  distinctlji  understand  that 
we  give  him  no  sort  of  encouragement.  If 
the  respondent  does  not  ask  for  a  remand 
within  21  days,  the  suit  will  stand  dis- 
missed. 


The  24th  July  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Reyiew  of  Judgment — Appeal. 

Case  No.  711  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backer gunge^  dated  the  gth  De- 
cember 186 ^y  reversing  a  decision  passed  by 
the  Judge  0/  the  Small  Cause  Court,  exer- 
cising the  powers  of  a  Principal  Sudder 
Ameen  of  that  District,  dated  the  26th  Janu- 
ary 180S' 

Syud  Asudoodden  Hyder  and  others 
(Plaintiffs),  Appellants, 

versus 

Khajah  Abdool  Kureem  and  others 
(Defendants),  Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Otool 
Chunder  Mookerjee  for  Appellants. 

Baboo  Chunder  Mad  hub  Ghose  for 
Respondents. 

A  review  of  judcfment  may  be  proceeded  with  after  an 
appeal  has  been  nled  against  it. 

The  only  question  in  this  appeal  is  whe- 
ther the  Principal  Sudder  Anieen  had  power 
to  proceed  in  a  review  after  a  petition  of 
appeal  had  been  filed  against  the  same  de- 
cree. It  has  been  decided  by  a  Full  Bench 
of  this  Court  that  a  review  may  be  proceed- 
ed with  in  such  a  case  (5  Weekly  Reporter, 
Civil  Rulings,  page  59).  The  appeal  will 
therefore  be  decreed,  and  the  decision  of 
the  Zillah  Judge  reversed  with  costs  and 
interest. 


The  24th  July  1866. 
Present : 

m 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Ejectment  (of  alle^^ed  lakherajdar) — Onus  pro- 
bandt— Limitatioii. 

Case  No.  495  of  1866. 

Special  Appeal  from  a  decision  passed  by  ih£ 
Judge  of  Backer  gunge,  dated  the  Jih  De^ 
cember  186$^  reversing  a  decision  passed  by 
the  Moonsiff  of  that  District,  dated  the  s^rd 
December  i86jf. 

Gobind  Chunder  Shaha  and  others 
(Plaintiffs),  Appellants, 

versus 

Kishen  Chunder  Shaha  and  others 
(Defendants),  Respondents. 

Mr.  W.  A .  Montriou  and  Baboo  Gopal  ZLo/ 
Mitter  for  Appellants. 

Baboo  Dwarkanath  Mitter  for 
Respondents. 

Where  a  plaintiff  sues  to  eject  an  alleged  lakherajdar 
on  the  allegation  that  be  had  been  dis^ssessed  by  the 
defendant  under  a  false  title  of  lakherajdar,  he  is  bound 
to  prove  his  allegation,  and  that  his  cause  of  action  ac« 
crued  within  12  years  of  the  institution  of  the  suit. 

This  was  a  suit  to  eject  an  alleged 
lakherajdar,  and  has  been  dismissed,  as  the 
plaintiff  has  been  unable  to  prove  that  he 
has  at  any  time  exercised  rights  of  owner- 
ship over  the  land.  It  has  been  held  that 
limitation  bars  the  hearing  of  the  plaintifTs 
suit  on  the  merits. 

We  have  heard  Mr.  Montriou  at  some 
length  on  this  point.  The  •learned  Counsel 
argued  that,  under  the  special  circum- 
stances  of  this  case,  the  plaintiff  having 
sued  the  defendant,  not  as  a  lakherajdar, 
but  as  a  trespasser,  and  the  defendant 
not  having  denied  that  the  iakheraj  estate 
was  situate  within  the  four  corners  of 
plaintiff's  estate,  the  usual  rule  as  to  the  onus 
of  proof  on  issues  of  limitation  was  changed, 
and  that,  in  this  case,  the  onus  shoald  be 
placed  on  defendant  at  least  to  prove  some- 
thing before  the  plaintiff  was  called  on  to 
prove  anything. 

We  see  no  circumstances  special  to  this 
case  to  induce  us  to  relax  the  usual  rules  cmi 
the  issue  of  limitation.  As  the  defendant 
is  in  possession,  and  admittedly  in  possession, 
he  is  entitled  to  raise  against  the  plaintiff 
the  issue  that  he  has  so  long  delayed  to 
prefer  his  suit  that  it  cannot  now  be  enquired 
into,  and  the  plaintiff  must  prove  his 
cause  of  action,  and  prove  that  it  originated 
within    the    time   allowed  by  the  Law  dk 
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Limitation.  In  this  case  the  plaintiff  states 
that  the  disputed  land  appertains  to  his 
villages,  and  was  his  own  property,  but  that 
he  has  been  dispossessed  of  it  by  defendant 
who  sets  up  a  false  title  of  lakheraj.  The 
defendant,  on  the  other  hand,  states  that  he 
holds  a  lakheraj  from  before  the  Decennial 
Settlement.  If  the  plaintiff  can  prove  his 
facts,  the  case  on  the  merits  can  be  heard  ; 
if  not,  the  plaintiff  is  out  of  Court.  The 
plaintiff  must,  under  Section  14,  Act  XIV. 
of  1859,  not  only  show  this,  but  also 
show  that  his  cause  of  action  against  the 
lakherajdar  accrued  within  12  years  of  the 
institution  of  the  suit.  It  is  quite  evident 
that  the  plaintiff  made  no  attempt  to  prove 
this,  and,  so  failing,  the  Lower  Court  was 
right  to  dismiss  his  suit  as  barred  by 
limitation. 

We  dismiss  the  appeal  with  costs. 


The  34th  July  1866. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Mahomedan  Law— Dower — Limitation. 

Case  No.  68H  of  1 866. 

Special  Appeal  from   a  decision  passed  by 
tht  Judge  of  the   24'Pergunnahs,   dated 
iht  gih  December  186$,  reversing  a  decision 
passed  by  th^  Principal   Sudder    Ameen^ 
0/  that    District,    dated    the    31st    July 

mS6s. 

Shahazada  Mahomed  Fjiez  (Defendant), 

Appellant, 

versus 

Shahazadee  Oomdah  Begum  and  others  ' 
(Plaintiffs),  Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Bahoos  Gopal  Lai  Mitter,  Nil  Madhub 
Sein,  and  Mohesh  Chunder  Rose,  and 
Moulvit  Syud  Murhumut  Hossein  for 
Respondents. 

What  Law  of  Limitation  is  applicable  to  a  suit  by 
tite  heirs  of  a  Mahomedan  wife  for  her  dower. 

We  think  the  Judge  was  right  in  thj  law 
which  he  laid  down  in  this  case. .  A  Mus- 


sulman wife's  dower,  even  though  it  is  in  the 
hands  of  her  husband,  is  considered  to  be  her 
estate,  held  by  him  in  trust  for  his  wife, 
and,  on  her  death,  becomes  divisible  among 
her  heirs.  The  Limitation  Law  applicable 
to  a  suit  by  those  heirs  is  not  that  re- 
lating to  suits  on  contracts,  but  that 
relating  to  suits  to  recover  inheritance. 
The  suit  is  not  founded  on  the  contract, 
but  on  the  withholding  of  the  widow's  estate 
from  the  heirs. 
Appeal  dismissed  with  costs. 


The  24th  July  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Parol  Evidence  (to  vary  deed). 

Case  No.  672  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sylhet, 
dated  the  13th  January  1866,  reversing 
a  decision  passed  by  the  Moonsiff  of 
Nubeegunge,  dated  the  i6th  September 
i86s. 

Mahomed  Azeem  (Plaintiff),  Appellant, 

versus 

Raesooddeen  and  others  (Defendants), 
Respondents. 

Baboo  Grish  Chunder  Ghose  for 
Appellant. 

Baboo  Gopal  Lai  Mitter  for  Respondents. 

Parol  evidence  is  not  admissible  to  vary  a  deed  of 
sale  so  as  to  make  it  a  mortg^^e  deed,  whether  as 
against  a  party  to  the  deed,  or  as  against  an  innocent 
purchaser  from  the  person  in  whose  Tavor  the  deed  was 
executed. 

We  think  that  the  decision  in  this  case 
cannot  stand.  The  Principal  Sudder  Ameen 
has  admitted  parol  evidence  to  vary  the  di- 
rect words  of  a  deed  of  sale,  and  to  make  it 
a  mortgage  deed,  and  this  not  only  as 
against  a  party  to  the  deed,  but  as  against 
an  innocent  purchaser  from  the  person  in 
whose  favor  the  deed  was  executed.  The 
decision  is  both  unjust  and  illegal.  It  is  re- 
versed, and  the  plaintiff's  suit  decreed  with 
all  costs. 
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The  26th  July  1866. 

Present : 

The  Hon^ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Sale  of  land  in  exeaitton  oi  decree— Arrears  of 

of  former  jears. 

Case  No.  898  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Purneah, 
dated  the  30th  December  iSSj,  reversing 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dattd  the  2ph  April 
1864. 

Mussamut  Luteef un  and  another  (Defendants), 

Appellants, 

versus 

Shaikh  Mean  Jan  (PlainUff),  Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellants. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

A  tenure  puwrhased  in  execution  of  a  decree  for 
current  rcnt„cannot  be  re-flold  for  the  arrears  of  former 
ycare,  which  must  be  recovered  from  the  former  pro- 
prietor. 

The  Principal  Sudder  Ameen  is  clearly 
vrrong  in  his  law.  The  tenure  purchased 
by  Waris  AH  in  execution  of  a  decree  for 
the  current  rent  due  therefrom,  cannot  be 
again  re-sold  for  the  arrears  of  rent  which 
had  accrued  on  account  of  arrears  of  former 
years.  Those  arrears  became  the  personal 
debt  of  the  former  proprietor,  and  must  be 
recovered  from  him.  The  tenure  itself  is 
hypothecated  for  the  rent  of  ihe  current  year, 
and  can  only  be  sold  for  arrears  of  the  current 
year. 

The  appeal  is  decreed,  and  the  decision  of 
the  Principal  Sudder  Ameen  reversed  with 
costs  and  interest.  Under  this  order,  the 
original  suit  of  die  plaintifiE  must  be  dis- 
missed with  costs  and  interest. 


The  2 6th  July  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

£vidence^(how  to  be  recorded). 

Case  No.  692  of  1866. 

Special  Appeal  from  a  decision  pasted  by 
Mr,  F,  C,  Fowle,  Judge  of  Rungpore^ 
dated  the  23rd  December  186$,  afftrtning 
a  decision  passed  by  Mr.  DaCosta^  Prtn^ 
cipal  Sudder  Ameen  of  that  Di stride 
dated  the  ijth  June  r86j. 

Shah  Suheeooddeen  and  others  (Defendants), 

Appellants, 

versus 
Luchmeeput  Doogur  (Plaintiff),  Respondeni. 
Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Romanath  Bose  and  Bungshet 
Buddun  Mitter  for  Respondent. 

Manner  in  which  Judges  should  record  the  evidence 

of  witnesses. 

This  suit  has  been  preferred  for  pos- 
session of  a  julkur  .situated  in  the  river 
Kurtwa,  and  both  Courts  have  decided  it 
in  favor  of  the  plaintiff,  more  specially  on 
the  ground  that  the  survey  maps  prove  that 
the  channel  of  that  river  appertains  to  the 
plaintiff's  estate.  It  is  shewn  to  as  on 
^special  appeal  that  the  same  map  which 
states  that  the  channel  of  that  river  gener- 
ally belongs  to  the  plaintiff's  estate,  also 
states  that  a  portion  of  it  is  in  the  posses- 
sion of  the  defendants  as  a  portion  of  their 
estate.  This  entry  in  the  map  seems  to 
have  been  overlooked  by  both  Courts,  and 
we  are  consequently  obliged  to  remand  the 
case  in  order  that  it  may  be  considered. 

We  concur  in  the  remarks  added  to  the 
judgment  of  the  Judge  respecting  the  mode 
in  which  the  Principal  Sudder  Ameen, 
Mr.  DaCosta,  records  the  substance  of  the 
evidence  of  witnesses  examined  by  him. 
The  statement  in  which  he  records  the 
substance  of  the  evidence  does  not  in  fact 
contain  the  substance  of  that  evidence;  it 
contains  solely^  the  answer  of  each  witness 
to  one  or  two  questions  in  a  meagre  tabn- 
lated  form.  It  is  incumbent  on  the  Principal 
Sudder  Ameen,  even  if  he  does  not  take 
4own  the  wbole  of  the  evidence  in  his  own 
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handwriting,  which,  we  think,  every  Eng- 
lish Judge  should,  to  record  every  material 
answer  made  by  the  witness  in  the  exami- 
nation-in-chief, the  cross-examination,  and  in 
reply  to  questions  put  by  the  Court. 
The  substance  of  these  answers  should 
not  be  taken  down  in  the  columns  of 
a  statement,  but  should  be  written  down, 
as  witnesses*  evidence  is  ordinarily  written, 
in  consecutive  sentences.  The  Principal 
Sudder  Ameen  should  also  distinguish  be- 
tween the  evidence  given  in  answer  to  the 
questions  of  the  vakeel  who  conducts  the 
examination-in-chief,  and  that  given  in  an- 
swer to  the  cross-examination.  .  The  sub- 
stance of  the  evidence,  as  now  recorded  by 
the  Principal  Sudder  Ameen,  is  ridiculous 
and  of  no  use  whatever  in  ascertaining  what 
the  witness  did  really  depose  to. 

As  Mr.  DaCosta  has  left  the  district  of 
Rungpore,  we  direct  that  a  copy  of  these  re- 
marks may  be  sent  to  him  through  the 
judge  of  the  district  in  which  he  is  now 
employed,  with  directions  that  he  will  take 
down  the  substance  of  the  evidence  of  wit- 
nesses examined  by  him  in  future  in  a 
proper  and  reasonable  manner.  The  costs  of 
this  appeal  will  follow  the  final  judgment 
Id  the  case. 


The  26th  July  1866. 

Present : 

The  Honble  F.  B.  Kemp  and  W.  Markby, 

Judges.  • 

Limitation— Mesne  Profits— Liability  of  several 
defendants  (Proportionate  assessment  of)- 

Regular  Appeals  from  a  decision  passed  hy 
fhe  Officiating  Principal  Sudder  Ameen 
of  Rungpore^  dated  the  i^th  February 
1866. 

Case  No.  155  of  1866. 

Fozul  Mahomed  Mtmdul  and  Kesub  Bebee 
(Defendants),  Appellants^ 

versus 

Raj  Coomaree  Debee  (Plaintiff),  Respondent, 

Baboos  Dwarkanath  Mitter  and  Kishen 
Dyal  Roy  for  Appellants. 

Baboos  Kishen  Kishore  Ghose^  Greeja 
Sunkur  Mojoomdar,  Onookool  Chknder 
Mookerjee,  and  Obhoy  Churn  Sose  for 
Respondent. 

^  VoLVl. 


Case  No.  159  of  1866. 

The  Nawab  Nazim  of  Bengal  (Defendant), 

Appellant, 

versus 

Raj  Coomaree  Debee  (Plaintiff), 
Respondent, 

Baboos  Kishen  Kishore  Ghose,  Onookool 
Chunder  Mookerjee,  and  Obhoy  Churn 
Bose  for  Appellant. 

Baboo  Greeja  Bunker  Mojoomdar  for 
Respondent. 

Six  years  is  the  period  of  limitation  prescribed  by  Act 
XIV.  of  1^59  for  suits  for  mesne-proBts.    The  cause  of 
action  for  such  profits  is  the   date    upon  which  they  . 
annually  become  due ;  and  no  deduction  can  be  made  on 
account  of  the  pendency  of  the  suit  for  possession. 

The  liability  of  the  several  defendants  in  this  case  was 
assessed  in  proportion  to  the  amount  of  profits  which 
each  had  derived  from  his  wrongful  possession. 

Kemp,  J, — ^These  are  two  appeals  by  co- 
defendants  from  one  and  the  same  decision. 
By  consent  of  the  parties,  they  were  heard 
together,  and  one  decision  will  govern  the 
two  appeals. 

The  main  contention  before  us  \%— first, 
whether  or  not  any  portion,  and,  if  so^  what 
portion,  of  the  claim  is  barred  under  the 
new  Limitation  Act,  XIV.  of  1859 ;  second, 
the  respective  liabilities  of  the  two  appel- 
lants for  mesne-profits,  and  the  extent  of 
that  liability;  and,  third,  the  amount  of  the 
liability. 

The  plaintiff  sues  to  recover  mesne-profits 
amounting  to  Rupees  9,627-6-10,  principal 
and  interest,  on  the  allegation  that  the 
defendants  )iad  dispossessed  her  husband 
from  three  jotes  and  under-tenures  from  the 
end  of  126 1  B.  S.  The  mesn^-profits  claimed 
for  eight  years,  or  from  1262  to  1269,  and 
the  present  suit  was  instituted  on  the  3rd  of 
Bhadro  1272  B.  S.  The  plaintiff's  suit  for 
possession  was  fmally  decreed  on  the  15th 
September  1862. 

The  defendant  Kesub  Bebee  answered  to 

this  effect :     First,  that  a   portion   of   the 

plaintiff's  claim  was  barred  by  the  Statute  of 

Limitation.     Second,  that*  she  is  not  liable, 

but  the  proprietor  of  the  estate,  the  Nawab 

Nazim,  whose  agent  had  leased  the  lands 

out  to  her  for  a  period  of  seven  years  under 

1  a  pottah,  dated  4th  Jeyt  1262  B.  S.     Third, 

I  that  the  amount  claimed  is  excessive. 

'      The  defendant,  Fuzul  !Mahomed,  who  is 

,  the  husband   of  Kesub  Bebee,  averred  that 

he  had  never   been   in   possession   of   the 

I  three  tenures  alluded  to,  and  that  he  had 

I  been  unnecessarily  made  a    party    to    the 

\  suit. 
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The  Nawab  Nazim  answered  that  he  had 
never  given  permission  to  his  agent  to  lease 
out  the  three  tenures  to  the  defendant  Kesub 
Bebee ;  that,  as  it  had  been  established  in 
the  suit, brought  by  the  plaintiff  for  posses- 
sion that  he  had  not  ousted  the  plaintiff, 
he  was  not  liable  for  the  mesne-profits. 

The  Officiating  Principal  Sudder  Ameen 
laid  down  four  issues  for  trial : — 

First, — Does  limitation  apply  to  any  por- 
tion of  the  claim  ? 

Second, — Can  the  three  defendants  be 
made  liable  for  the  plaintiff's  claim  ? 

Third. — Has  the  plaintiff  correctly  es- 
timated the  amount  of  the  mesne-proBts  ? 

Fourth, — Is  the  plaintiff  legally  entitled 
to  interest  ? 

On  the  first  point,  the  Principal  Sudder 
Ameen  held  that  no  portion  of  the  claim  was 
barred  under  the  Statute  of  Limitation.  He 
quotes  a  ruling  of  a  Divisional  Bench  of 
this  Court,  dated  the  22nd  February  1864. 

On  the  second  point,  the  Principal  Sudder 
Ameen  observes  that  all  the  three  defend- 
ants were  made  liable  for  the  costs  of  the 
plaintiff  in  the  ejectment-suit,  and  that  it 
was  in  consequence  of  their  acts  that  the 
plaintiff  was  dispossessed.  He  therefore 
held  them  to  be  all  liable. 

On  the  third  point,  the  Principal  Sudder 
Ameen  was  of  opinion  that  the  plaintiff  had 
not  over-estimated  the  amount  of  the  mesne- 
profits,  for,  whether  the  amount  be  tested 
by  the  papers  filed  by  the  defendants,  or 
by  the  result  of  the  Ameen's  local  investiga- 
tion, it  was  equally  clear  that  the  amount 
claimed  by  the  plaintiff  was  not  excessive. 

On  the  fourth  point,  the  Principal  Sad- 
der Ameen  was  or  opinion  that  the  plaintiff 
was  not  entitled  to  interest  owing  to  the 
delay  in  instituting  the  present  suit. 

The  defendants  were  declared  to  be  jointly 
liable  in  the  sum  of  Rupees  5,288-6-8,  with 
costs  in  proportion,  bearing  interest  at  12 
per  cent. — plaintig  to  pay  the  excess  costs 
of  the  defendants. 

I  am  of  opinion  that  the  judgment  of  the 
Court  below  on  the  issue  in  bar  is  clearly 
wrong.  Six  years  is  the  period  of  limitation 
prescribed  by  Act  XIV.  of  1859  for  suits 
for  mesne-profits,  and  no  deduction  can  be 
made  on  account  of  the  pendency  of  the  suit 
for  possession.  The  decision  quoted  by  the 
Principal  Sudder  Ameen  has  since  been  set 
aside  on  an  application  for  review  of  judg- 
ment.   As  the  plaint  in  this  case  was  filed 


after  Act  XIV.  of  1859  came  into  operation, 
the  claim  for  mesne-profits  can  only  be^ 
decreed  within  six  years  preceding  the  plaint,' 
and  the^  cause  of  action  for  such  profits  is 
the  date  upon  which  they  became  annoallj 
due.  (^See  pages  13  and  38,  Volume  III., 
Weekly  Reporter,  Civil  Rulings.)  In  this 
view,  all  that  the  plaintiff  is  entitled  to 
recover  is  mesne-profits  for  3  years  and  8 
months. 

As  to  the  question  of  the  respective  lia- 
bilities of  the  defendants,  and  whether,  in  the 
event  of  the  Court  finding  that  they  are  ail 
wrong-doers,  we  can  apportion  the  extent 
of  their  liabilities,  we  find  that  the  circnm- 
stances  of  this  case  justify  our  doing  so.  In 
the  original  suit  for  possession,  it  was  not 
decided  who  was  the  party  who  actoally  dis- 
possessed the  plaintiff.  The  Nawab  Nazim 
was  made  a  party  to  that  suit,  it  is  tme ;  but 
be  was  not  arrayed  as  the  principal  defendant; 
the  other  defendants  before  us  were  sow 
They  set  up  a  lease  from  the  agent  of  the 
Nawab  Nazim  under  a  deed  of  peroaission 
from  him,  but  they  failed  to  prove  that  deed. 
They  alone  appealed,  and  not  the  Nawab 
Nazim  ;  and  again,  failing  to  prove  that  thej 
held  under  a  lease  granted  by  permission  ii 
the  Nawab  Nazim,  they  failed  in  their 
appeal. 

The  Nawab  Nazim  has  simply  enjoyed 
the  difference  between  the  former  jumma 
payable  to  him  by  the  plaintiff  and  the 
enhanced  jumma  received  by  him  from  the 
defendants,  or  the  difference  between  Rs. 
»97-i3  and  Rs.  138-8 — equal  to  Rs.  40-11; 
and  for  this  latter  sum  he  is  liable  for  three 
years  and  eight  months,  with  costs  in  pro- 
portion bearing  interest. 

The  other  defendants  have  been  clearlj  in 
wrongful  possession,  anl  must  account  to 
the  plaintiff  for  all  that  they  have  collected, 
or  ought  to  have  collected,  after  deducting 
the  jumma  which  would  have  been  pay- 
able by  the  plaintiff  to  the  Nawab  Nazim 
had  he  remained  in  possession,  or  Rupees 
97-13.  I  find  that  the  Ameen  reports  that 
Rupees  5,585  were  the  gross  collections 
from  1262  to  1269  made  by  these  two  defend- 
ants from  the  tenantry.  This  estimate  is 
somewhat  less  than  that  assumed  by  the 
plaintiff,  but  it  is,  in  our  opinion,  one  that 
may  be  safely  relied  upon,  particularly  with 
reference  to  the  papers  of  collection  filed  by 
the  defendants  for  other  years. 

Tbese  two  defendants  will  therefore  be 
liable  for  mesne-profits  at  the  rate  of  Rnpees 
698-2   per   annum,    from  which   must  be  j 
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deducted  Rupees  97-13,  the  sadder  jumma 
payable  to  the  zemindar,  the  Nawab  Nazim, 
leaving  a  sum  of  Rupees  600-5  ^^^  which 
they  are  liable  for  a  period  of  three  years 
and  eight  months,  with  costs  in  proportion 
bearing  interest;  excess  costs  to  be  paid  by 
the  plaintiff,  with  interest. 

The  costs  of  this  appeal  will  be  borne  by 
the  plaintiff  and  defendants  respectively  in 
proportion  to  the  sums  which  have  been 
awarded  for  or  against  them. 

Afarkby,  J. — The  only  doubt  I  have  had 
in  this  case  is  how  far  we  are  competent  in 
an  action  for  mesne-profiis  to  assess  the 
proportion  in  which  ihe  defendants  should 
be  made  liable.  It  appears  to  me  that  the 
record  of  the  former  action  is  conclusive 
npon  us  that  the  defendants  ousted  the 
plaintiif,  and  held  the  land  to  which  he 
was  entitled.  I  understand,  however,  that 
this  is  a  course  which  has  been  taken  on 
several  occasions  by  this  Court,  and  that 
the  liability  of  the  defendants  has  been 
assessed  in  proportion  to  the  amount  of  pro- 
fits which  each  has  derived  from  his  wrong- 
fal  possession;  and,  in  deference  to  these 
decisions,  1  concur  with  the  judgment  of  my 
brother  Kemp  on  this  point.  Upon  all  the 
other  points  in  the  case,  I  entirely  concur  in 
his  judgment. 


The  27lh  July  1866. 

•   Present:  ^ 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Hindoo  Law  (Mitakshara)— Right  of  son  (to 
be  heard  in  suit  or  appeal). 

Case  No.  1216  of  1866. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  Gya,  dated  the  26th  March 
iS66,  modifying  a  decision  passed  by 
ihe  Principal  Sudder  Ameen  of  that 
District,  dated  ihe  tith  November  186^^ 

Brojo  Bhookun  Lai  Awustee  (one  of  the 
Defendants).  Appellant^ 

versus 

Mean  Jaban  Koonwar  (Plaintiff),  and, the 

Collector  of  Gya  (Defendant), 

Respondents, 


Mr.  R,  V,  Doyne  and  Baboos  Onookool 
Chunder  Moo  tier  fee  and  Kishen  Succa 
Mookerjee  for  Appellant. 

Mr,  R,  T,  A  Han  and  Baboos  Kishen  Kishore 
GhosCy  Jugodanund  MooJierjee,  and 
Dwarlianath  Mitter  for  Respondents. 

The  son  of  a  lunatic  living  under  the  Mitakshara 
Law  is  not  bound,  by  a  compromise  entered  into  be- 
tween the  plaintiff  andf  the  Court  of  Wards  as  represent- 
\Ti^  the  lunatic,  from  beings  heard,  for  the  protection  of 
his  own  interests,  in  a  suit  or  appeal  in  which  he  has 
been  regularly  made  a  defendant  or  respondent. 

We  think  that  the  appellant,  who  is  the 
lunatic's  son,  had  a  perfect  right  to  be 
heard  in  the  appeal  in  which  he  had  been 
regularly  made  a  respondent,  and  that  the 
compromise  regularly  entered  into*  between 
the  plaintiff  and  the  Court  of  Wards,  as 
representing  the  lunatic,  the  father  of  the 
appellant,  was  no  bar  to  his  being  so  heard. 
The  Judge  is  wrong  in  saying  that  this 
appellant,  Bhookun  Lai,  was  only  made  a 
pro  formd  respondent.  He  had  been  made 
a  regular  defendant,  and  his  written  state- 
ment was  most  hostile  to  the  plaintiff. 
Moreover,  as  living  under  the  Mitakshara 
Law,  he  had  a  certain  right  in  the  property 
claimed  by  the  plaintiff,  and,  on  the  appeal 
of  the  plaintiff,  he  had  a  right  to  be  heard 
for  the  protection  of  his  own  interests. 

In  this  view,  we  remand  the  case  to  the 
Judge  in  order  that  it  may  be  heard  as  far 
as  it  affects  this  appellant.  Should  the 
plaintiff  be  unwilling  to  carry  on  the  appeal 
at  all  after  the  compromise,  the  Judge 
will  then  dismiss  the  plaintiff's  appeal  as  far 
as  it  relates  to  this  special  appellant,  who 
will  not  thus  be  bound  or  affected  by  any- 
thing in  a  compromise  to  which  he  was  not 
a  party. 


The  27th  July  1866. 
Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Selon- 

Karr,  Judges, 

Hindoo  Law— Maintenance  of  wife. 

Case  No.  1238  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  ijih  February  1866^ 
reversing  a  decision  passed  by  the  Moonsiff 
of  Sonamookhy^  dated  the  2nd  September 
1865, 
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Kullyanessuree  Debee  (Plaintiff),  Appellant^  I  Bahoos  Bama  Churn  Banerjee  and  Umhika     \ 


versus 

Dwarkanath  Surmah  Chatterjee  (Defendant), 

Respondent, 

Baboo  Shib  CIi under  Mojoomdar  for 
Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

Under  the  Hindoo  I^w,  a  wife  who,  without  her 
husband*s  sanction,  leaves  him  to  live  with  her  own 
family,  has  no  Hg'ht  to  ask  maintenance  from  her 
husband. 

There  are  no  grounds  for  this  special 
appeal.  The  suit  is  by  a  wife  against  her 
husband  for  maintenance.  The  Judge  finds 
that  the  plaintiff  eloped  from  her  husband's 
house  without  his  consent,  and  has  con- 
tinued to  reside  apart  from  him.  A  wife 
who,  without  her  husband's  sanction,  leaves 
him  to  live  with  her  own  family,  has  no 
right  to  ask  maintenance  from  her  husband  ; 
and  the  question  whether  the  plaintiff  was 
guilty  of  unchastity  or  not  is  wholly  imma- 
terial. 

This  point  has  been  long  ago  decided 
in  a  case  from  Zillah  Chittagong  given  in 
Macnaghten's  Hindoo  Law,  Volume  II., 
page  109. 

The  appeal  is  accordingly  dismissed  with 
costs  and  interest. 


The  27th  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Selon-Karr,  Judges, 

Stamp-Duty. 

Case  No.  1282  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  $th  February  1B66,  modifying  a  de- 
cision passed  by  the  Principal  Sudder 
Ameen  of  that  District y  dated  the  gth 
May  186$, 

Pezirooddeen  Mahomed  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Hureehur  Mookerjee  (Plaintiff), 
Respondent, 

Baboo  Tarucknath  Sein  for  Appellants. 


Churn  Banerjee  for  Respondent. 

The  only  ground  of  special  appeal  bein^  that  the 
special  respondent  had  appealed  in  the  Lower  Appellate 
Court  upon  an  insiufficient  stamp,  it  was  held  that  such 
an  objection  (being  one  that  did  not  go  into  the  merits) 
ought  to  have  been  taken  in  that  Court,  and  the  special 
appeal  was  dismissed  upon  condition  uf  payment  of  the 
deficient  stamp-duty. 

The  only  substantial  point  taken  by  the 
appellant  in  the  present  case   is,  that  the 
respondent,    the    appellant    in    the    I-ower 
Appellate  Court,  appealed  upon  an  insuffi- 
cient   stamp.     This  objection  should   have 
been  taken  in  the  Lower  Appellate  Court. 
It  is  not  one  that  goes  into  the  merits  of  the 
suit  in  any  way.     Had  it  been  taken  before 
him,  the  Judge  would,  in  all  probability,  have 
allowed    the    plaintiff,    appellant  below,   to 
deposit  the  additional  stamp.    That  being  so, 
we  direct  that  the  present  appeal  be  dismiss- 
ed with  costs,  upon  condition  that  the  now 
respondent  file  within  10  days  an  additional 
stamp    sufficient  to  cover  that  w*hich  ought 
to  have  been  paid  in  his  petition  of  appeal  to 
the  I^wer  Court.     Should  he  fail  to  deposit 
the  additional  stamp,    the   present    appeal 
will  be  decreed   wiih  costs    so    far    as  re- 
j  gards  the  wasilat  awarded  to  the  respond- 
ent in  the  Court  below,  and  dismissed  as  to 
the  residue  with  costs  in  proportion. 


The  30lh  July  1866. 

•  Present:    ' 

ThcHon'ble  C.  B.  Trevor  and  H.  V.  Bayley 

Judges, 

m 

Pre-emption — M  ortgtigt. 

Case  No.  601  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  R.  J,  Richardson^  Judge  of  Behar^ 
dated  the  ^th  December  /S6j,  affirming 
a  decision  passed  by  Baboo  Gunga  Churn 
Shomey  Principal  Sudder  Ameen  of  that 
District,  dated  the  28th  December  186^^ 

I\Ioonshee  Syed  Ameer  Ali  (PlaintifFj, 

Appellant, 

7'ersus 

Bhabo  Soonduree  Debia  and  others  (Defend- 
ants), Respondents* 
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Mears,  R.    V.  Doyne  and  R,  E,   TividaU 

for  Appellant. 

Bahoos  Divarkanaih    Mitter   and     Unnocja 
Per  shad  Banerjet  for  Respondent. 

A  party  allej^injer  a  right  of  pre-emption  in  respect  of 
prDperty,  which  is  the  subject  of  a  conditional  sale, 
IS  bound  to  make  his  claim  immediately  on  the  expiry 
of  the  year  of  gfrace  mentioned  in  the  notice  of  fore- 
cJosure. 

Plaintiff,  as  a  co-parcener  by  purchase, 
saed  for  possession  of  certain  lands  on  an 
alleged  right  of  pre-emption,  and  to  set  aside 
a  deed  of  conditional  sale,  dated  3rd  Bhadro 
1253  B.  S.  The  claim  was  for  a  7J-annas 
shire  of  the  above  properly.  The  condi- 
tional deed  of  sale  stipulated  that  the  sum 
ad>'aDced  by  the  mortgagee  should  be  repaid 
by  the  mortgagor  in  Sawun  1254  B.  S. 
The  money  not  being  paid  as  stipulated, 
the  mortgagee  gave  notice  of  foreclosure 
under  the  provisions  of  Regulation  XVil. 
of  1806,  and  obtained  the  usual  decree  in 
the  Zillah  Court  on  the  29th  November 
1859,  which  was  upheld  by  the  High  Court 
in  appeal  on  the  21st  ]\Iarch  1863.  The 
pkintiS's  case  was  that  he  was  unable  to 
demand  lecogniiion  of  the  right  of  pre- 
emption till  the  final  orders  of  the  -High  Court 
had  upheld  the  Zillah  Court's  decree,  and 
that  then  he  made  the  formal  demands  parti- 
cularised by  the  Mahomedan  Law  of 
Pre-emption. 

The  answer  of  defendants  to  this  claim 
of  plaintiff  was — 

I.  That  the  demand  for  the  exercise  of 
the  right  of  pre-«emption  should  have  been 
made  as  soon  as  notice  of  foreclosure  had 
been  given,  under  the  provisions  of  Re- 
gulation XVII.  of  1806,  and  that,  this  not 
having  been  done,  the  Mahomedan  Law  of 
Pre-emption,  which  requires  an  immediate 
demand,  rendered  plaintiff's  claim  inad- 
missible. 

n.  That  the*  preliminary  formalities,  ne- 
ces^ry  under  the  same  law,  had  never  been 
carried  out  by  plaintiff. 

The  first  Court  held  that  the  plaintiff 
had  delayed  his  demand  for  the  exercise  of 
his  right  of  pre-emption  beyond  the  period 
contemplated  by  the  law  (Regulation  XVII . 
of  1806):  and  that,  according  to  plaintiff's 
own  statement,  he  (plaintiff)  was  well  aware 
J^  foreclosure  had  previously  taken  place. 
The  first  Court  also  held  that  plaintiff  h^d 
not  carried  out  the  preliminary  formalities 
prescribed  by  Mahomedan  Law,  as  essential 
»o  render  legal  and  valid  a  claim  based*  on 
*  right  of  pre-emption.  The  first  Court 
accordingly  dismissed  plaintiff's  suit. 


Plaintiff  appealed,  urging  that  the  notice 
of  foreclosure  given  under  Regulation  XVIL 
of  1806  would  not  bind  him  as  to  the  lime 
at  which  to  make  his  demand  on  a  right  of 
pre-emption,  inasmuch  as  it  was  only  after 
a  regular  decree,  and  possession  under  that 
decree,  that  the  transaction  could  be  deemed 
closed  so  as  to  make  the  sale  absolute,  or 
to  admit  of  plaintiff's  regarding  the  transfer 
as  sufficiently  complete  for  him  to  make  his 
claim  of  a  right  of  pre-emption.  And  the 
appellant  also  urged  that  he  had  duly  carried 
out  the  necessary  preliminary  formalities. 

The  Lower  Appellate  Court  held  that  the 
plaintiff  could  not  occupy  all  the  legal  posi- 
tion of  a  pre-emptor,  not  having  purchased 
after  the  notice  of  foreclosure  issued ; 
and  that  such  notice,  of  which  plaintiff 
was  fully  aware,  and  not  the  subsequent  pro- 
ceedings carrying  out  the  details  of  the 
foreclosure  effected  by  such  notice,  must  be 
taken  as  the  date  when  plaintiff  was  bound 
to  make  his  demand  on  his  alleged  right  of 
pre-emption.  The  Lower  Appellate  Court 
also  found  as  a  fact  that  plaintiff  had  not 
carried  out  the  necessary  preliminary  formal- 
ities prescribed  by  the  Mahomedan  Law. 

The  Lower  Appellate  Court  having  in 
this  view  dismissed  plaintiff's  appeal,  plaintiff 
appeals  specially;  and  the  learned  Coun- 
sel, Mr.  Doyne,  urges,  in  plaintiff's  behalf, 
the  same  plea  on  which  plaintiff  appealed  to 
the  Lower  Appellate  Court,  viz.,  that  the 
sale  must  not  be  regarded  as  absolute  mere- 
ly upon  the  notice  of  foreclosure,  but  that 
j>laintiff  could  not  be  required  to  put  for- 
ward his  claim  to  pre-emption  till  after  the 
decree  of  the  High  Court  above  referred  to 
had  finally  and  conclusively  declared  that 
the  sale  was  absolute.  It  was  pressed  on 
us  by  Mr.  Doyne,  in  support  of  this  view, 
that,  after  the  notice  had  been  given,  it  was 
still  open  to  the  mortgagor  to  question 
the  mortgagee's  arccounts  before  the  decree ; 
and  that,  if  it  were  proved  that  in  fact  the 
mortgagee  had  been  paid  within  the  stipu- 
lated period,  the  notice  of  foreclosure  would 
be  of  no  avail,  and  the  sale  could  never  be- 
come absolute. 

Strictly  speaking,  perhaps  it  would  not  be 
necessary  in  this  case  to  go  into  this  point, 
because  it  has  been  found  as  a  fact  on  the 
evidence  by  both  Courts,  that  plaintiff  never 
carried  out  .  those  preliminary  formalities 
which  are  prescribed  by  the  Mahomedan 
Law  as  indispensible  to  sustain  any  claim 
on  an  alleged  right  of  pre-emption. 

But  as  no  objection  of  this  kind  has  been 
taken,    and    the    special    appeal    has    been 
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argued  by  the  learned  Counsel  on  the  other 
points,  we  proceed  to  give  our  judgment 
upon  it. 

We  are  clearly  of  opinion  that  the  parly 
alleging  a  right  by  pre-emption  is  bound  to 
set  forth  his  claim  afier  expiry  of  the  year  of 
grace  mentioned  in  the  notice  of  foreclosure 
issued.     That  notice  declares  that,  after  the 
expiry  of  the  year  of  grace,  the  conditions 
on  which  the  transaction  was  to  be  regard- 
ed as  one  of  the  mortgage  not  having  been 
fulfilled,   the    conditional    character   of   the 
deed  of  sale  then  ceases,  and  it  becomes, 
from   failure    of   fulfilment    of    the    condi- 
tions, an  absolute  deed  of  sale,  transferring 
entirely  the  mortgagor's  proprietary .  rights, 
preserved  .till  then,  to  the  mortgagee.     It  is 
true  that  it  is  open    to   the   mortgagor   to 
show  that  the  mortgage  has  been  satisfied, 
and  that,  consequently,  the  notice  is  errone- 
ous, and  in  that  event  the  notice  may  become 
inoperative ;  but  this  does  not  alter  the  origi- 
nal and  essential  character  of  the  notice  by 
which,   unless  the   exceptional  point  above 
adverted  to  be  pleaded  and  proved,  the  pro- 
perly ordinarily  and  ipso  facto  passes,  as  by 
an  absolute  sale,  from  one  party  to  the  other. 
And,   further,   in  this   case  it  is  clear  that 
plaintiff  was   aware  of   the  notice  of  fore- 
closure, and  thus,  upon  that  notice,  without 
waiting  for  possible    exceptional    and    ex- 
traordinary contingencies,  he  was  bound  to 
take  action   promptly — such   prompt  action 
being  the  very  essence  of  the  Mahomedan 
Law  of   Pre-emption.     Nor  (supposing,  for 
argument's  sake,  that  the  expiry  of  the  year 
of  grace  from  notice  of  foreclosure  did  not 
fix    the    proper    time  for   the    demand    to 
be  made)  do  we  concur  in  the  special  ap- 
pellant's plea  that  plaintiff  could  await  the 
final  result  of   the    decision   of    the    High 
Court  of  Appeal  before  action.     In  the  first 
place,  such  delay  is  quite  opposed  to  that 
prompt  action  clearly  contemplated  by  Ma- 
homedan  Law ;  and  in  the  next,  it  is  always 
a  presumption  of  law   that  the  decision  of 
the  Court  below  is  right  till  reversed;  and 
therefore,  even  on  plaintiff's  own  statement, 
he  should  have  taken  action  and  made  his 
demand  at  least  on  the  Zillah  Court's  decree. 
We  may,  in  conclusion,  add  that,  in  all  these 
cases   of   a   special    law,   operating   against 
ordinary  general   rules  of  civil  rights,  and 
especially  in   the    case  of  a  law   like  the 
Mahomedan  Law  of  Pre-emption,  we  think 
it  is  so  strict  in  its  own  requisitions  that  it 
is  necessary  to  adhere  strictly  to  the  law. 

In  this  view,  we  dismiss  this  special  appeal 
with  costs. 


The  3pth  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  G.  Camp- 
bell, Judges, 

Special  Appeal — Finding^  of  f  Act— -Decree  against 
Mahomedan  husband — Property  in  wife's 
name. 

Case  No.  336  of  1866. 

Special  Appeal  from  a  decision  passed  ly 
Mr,  C,  S.  Belli,  Judge  of  Rajshahy:^ 
dated  the  16th  November  iS6^,  rn^trsiug 
a  decision  passed  by  Baboo  Anund 
Chunder  Banerjee,  Principal  Sudder 
Ameen  of  that  District,  dated  the  22nd 
May  186$, 

Ranee  Shurno  Moyee  (Plaintiff),  Appellant, 

versus 

Luchmee  Put  Chulter  Sing  and  others 
(Defendants),  Respondents, 

Baboos  Sreenath  Doss  and  Bhuggohutty 
Churn  Ghose  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboos  Bungihtt 
Buddun  Mitter,  Nilmony  Sein,  and  I'ara- 
prosonfio  Mookerjee  for  Respondents. 

Suit  by  a  creditor  holdingf  a  decree  against  a  Maho- 
medan husband,  regarding  property  standing  in  the 
name  of  his  wife. 

Held  by  Jackson,  J,,  that  a  distinct  finding  of  bet 
had  been  arrived  at  by  the  J^wer   Appellate  Conrt 
K which  could  not  be  disturbed  in* special  appeal)  that 
the  property  was  acquired  by  the  wife. 

HeLD  contra  by  Campbell,  J,,  that  the  findtnr  of  tlie 
Judge  was  not  sufBcient,  inasmuch  as  he  hara  fioond 
that  part  of  the  purchase-money  was  paid  by  the 
husband,  but  had  not  found  whether  the  remainder 
of  the  money  was  also  paid  by  the  husband. 

Jackson  J, — I  HAVE  intimated,  in  the 
course  of  the  argument,  the  difficulty  which 
I  should  feel  in  reversing  or  setting  aside 
the  judgment  of  the  Lower  Appellate  ConrL 
I  cannot  say  in  this  case,  any  more  than  I 
could  say  in  a  similar  case  which  was  before 
us  to-day,  that  the  judgment  or  decision  of 
the  Zillah  Judge  was  altogether  satisfactory. 
Still  it  appears  to  me  indisputable  that  the 
Zillah  Judge  has,  whether  his  reasons  be 
conclusive  or  not,  come  to  a  positive  finding- 
upon  the  single  issue  of  fact  which  is  before 
us  in  the  present  case.  That  issue  is  whe« 
ther  the  particular  mehal  now  in  dispaie 
was«acquired,  as  it  purports  to  have  been 
acquired,  by  Kaimunnissa  Bebee,  or  by  Ihe 
husband  who  is  one  of  the  judgment-debtors. 
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It  is  not,  as  it  seeras  to  me,  a  separate  issue 
in  the  cause  whether  the  purchase- money  by 
which  the  properly  was  acquired  was  the  pro- 
perty of  the  husband  or  of  the  wife.  But  the 
soarce  whence  that  money  was  derived  is 
one  test,  and  a  very  important  test,  as  to  the 
character  of  the  purchase.  It  has  been  laid 
down  by  the  Privy  Council  in  a  case  where 
a  Hindoo  family  was  concerned  that  this 
fact  (namely,  the  source  whence  the  money 
was  derived)  is  a  material  test  ;  and  no 
doubt,  in  a  joint  Hindoo  famil)-,  where  the 
parties  live  in  commensaliiy  and  joint 
estate,  the  source  whence-  the  money  is 
deri^'ed  is  of  paramount  importance  with  a 
view  to  determining  the  right  to  the  pro- 
perty. 

It  appears  to  me  that  the  slate  of  a  Maho- 
medan  husband  and  wife  is  essentially  differ- 
ent from  that  of  a  Hindoo  family.  A  Ma- 
homedan  husband  and  his  wife  may  have, 
and  often  do  have,  independent  estates.  To 
say,  in  such  a  case,  that,  because  the  property 
stands  in  the  name  of  the  wife,  and  because 
the  husband  is  indebted,  w^e  arc  to  presume 
collusion,  or  to  presume  benamee  purchase, 
and  to  throw  it  upon  the  wife  to  prove  sub- 
stantively the  purchase  with  her  own  funds 
would  be,  in  my  opinion,  going  to  an  extent 
to  which  our  Courts  have  never  gone,  and 
cannot  properly  go.  No  doubt,  in  such  a 
case,  if  evidence  were  adduced  which  went 
to  show  that  the  purchase- money  had  been 
actually  the  money  of  the  husband,  as  the 
judges  of  fcict,  we  should  require  something 
to  be  shown,  and  clearly  shown,  on  the  other 
side ;  and,  if  it  were  not  shown,  we  should 
have  little  difficulty  in  coming  to  the  con- 
dosioo  that  the  property  had  been  acquired 
by  the  husband. 

Now,  in  the  case  before  us,  the  special 
appellants  pleader  has  not  contended  that 
the  state  of  proof  in  this  case  was  such  that 
the  Judge  was  absolutely  bound  in  law  to 
find  on  behalf  of  the  plaintiff.  Although  he 
has  stated  his  objection  over  and  over  again, 
it  has  never  taken  that  shape.  His  objec- 
tion was  that  the  Judge  had  not  sufficiently 
investigated  the  case. 

I  believe  that  the  Judge  has  as  much  in- 
vtttigated  the  case,  and  considered  the  cir- 
constances  and  conclusions  upon  them,  as 
ht  would  do  if  we  were  to  remand  the  case 
fifty  times  over.  I  am  satisfied  that  the 
Judge  has  considered  the  case  ;  and  it  seems 
to  me  perfectly  clear  that  he  has  recojded 
M  opiflioa  which  be  must  have  meant  to  be 
nuaistakeable. 


That  being  so,  and  his  opinion  on  the  fact 
being  final,  I  say  (and  I  say  it  with  some 
regret)  that  this  Court  on  special  appeal  is 
not  competent  to  disturb  it. 

I  carefully  refrain  from  saying  what  we 
should  do  with  this  case  if  we  were  trying 
the  case  in  regular  appeal  or  in  the  exercise 
of  original  jurisdiction.  It  would  be  super- 
fluous and  irregular  to  say  so,  because  we 
have  not  looked,  and  cannot  look,  into  the 
evidence.  It  appears  that  the  Court  of  first 
instance  relied  on  the  evidence  of  the  ze- 
mindar who  granted  the  putnee,  to  show  that 
the  tenure  had  been  paid  for  by  the  husband 
out  of  his  own  private  funds.  If  we  were 
to  look  into  the  evidence,  we  might  possibly 
find  that  the  zemindar  had  nothing  on  which 
to  found  this  statement  but  his  own  conjec- 
ture. It  is  perfectly  manifest  that  the  lady, 
in  whose  name  the  property  stands,  being  a 
Mahomedan  and  Purdanusheen,  could  not 
have  gone  personally  to  the  zemindar  to 
take  a  putnee. 

Now,  I  do  not  see  how  it  was  possible  for 
the  zemindar  to  say  that  the  money  which 
the  husband  took  was  his  own.  money,  and 
not  the  money  of  his  wife.  It  was  alleged 
on  the  side  of  the  plaintiff,  and  it  may  or  may 
not  be  true,  that,  at  the  time  when  the  money 
was  paid,  the  husband  was  in  insolvent  cir- 
cumstances. If  he  was  so,  it  would  be  more 
probable  that  the  money  for  this  purchase  had 
come  from  the  wife  than  from  the  husband. 
However  that  may  be — whatever  our  conclu- 
sion might  have  been  if  we  had  been  trying 
the  case  as  judges  of  fact — I  cannot  too 
'strongly  insist  on  the  position  that  a  distinct 
finding  of  fact  has  been  arrived  at  by  the 
Court  below,  and  that  we  are  not  competent 
to  disturb  that  finding. 

CavipbeU,  J.—lxi  my  opinion,  there  is  no 
sufficient  finding  of  the  Judge  in  this  case. 
The  finding  is  such  that,  if  upheld  in  special 
appeal  as  sufliciently  disposing  of  the  case, 
a  most  dangerous  precedent  will  be  created. 

The  plaintiff  is  a  creditor  holding  a  decree 
against  the  husband,  and  the  question  in  the 
suit,  therefore,  before  us,  is  whether  the  pro- 
perty in  dispute  is  really  the  property  of 
the  husband,  or  the  property  of  the  Mife. 
Upon  that  question,  I  have  no  doubt  that 
the  issue  might  be,  probably  would  be, 
properly  stated  to  be,  simply,  is  the  property 
that  of  the  husband  or.  that  of  the  wife  } 
But  1  cannot  find  that  there  is  any  clear 
decision  of  any  kind  upon  this  point. 

The  Judge  docs  not  say,  *'  In  my  opinion, 
ihe  property  is  the  property  of  the  wife."' 
He  does  not  even  say,  "  In  my  opinion,  it  is 
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not  ihe  property  of  ihe  husband."  He  sim- 
ply says — at  least  I  take  his  judgment,  which 
is  not  even  so  far  clear,  to  mean  this — "  It  is 
not  proved  that  the  property  is  the  property 
of  the  husband,"  which  seems  a  kind  of 
verdict  of  **  not  proven.'' 

Now,  the  point  of  law  on  which  I  think 
the  Judge  is  wrong  is  this :  he  lays  down, 
as  it  were,  this  position  of  law :  "  It^  is  not 
enough  that  it  should  be  proved  that  the 
money  was  paid  by  the  husband,  and  that 
the  husband,  for  the  series  of  years  since  the 
purchase,  has  had  the  management  and  con- 
trol of  the  properly,"  because  he  seems  to 
say  "  that  slate  of  things  is  consistent  with 
the  possible  hypothesis  that  the  properly 
may  nevertheless  have  really  belonged  to 
the  wife."  It  seems  to  me  that  the  position  of 
the  Judge  is  so  far  wrong  that,  if  it  be  shown 
in  evidence  that  the  husband  paid  the  money 
for  this  property,  and  has  since  had   the  ma- 


though  in  the  case  of  a  Mahomedan  wife 
there  is,  in  the  first  instance,  from  the  fact 
of  her  holding  the  properly  in  her  own* 
name,  a  very  slight  presumption  that  the 
property  belongs  to  her,  still,  if  it  be  proved 
that  the  money  was  paid  by  the  husband, 
and  that  the  properly  was  under  the  con- 
trol of  the  husband,  then,  as  I  have  already 
stated,  the  onus  would  be  shifted,  and 
it  would  be  for  those  claiming  under  the 
wife  to  prove  that  the  property  was  the 
wife's. 

In  this  case,  I  have  stated  the  matter  a 
little  more  broadly  than  appears  in  the 
Judge's  judgment,  because  his  actual  words 
arc  that  it  is  not  suflicient  to  prove  that  a 
pari  of  ihe  money  was  paid  by  the  husband. 
Now,  I  find  that  ihe  Court  of  first  Mnstance, 
after  going  into  the  evidence,  found  in  ihe 
most  distinct  way  that  part  of  the  money 
had  been  paid  by  ihe  husband,  that  the 
nagement  and  control  of  the  property,  then  '  remainder  had  been  remitted  by  him,  and 
the  onus  is  shifted,  and  it  will  be  for  those  '  that  the  property  remained  in  the  manage- 
claiming  under  the  wife  to  show  that,  in  I  ment  and  control  of  the  husband.  I  think 
reality,  the  wife  had  funds  of  her  own,  and  j  that  the  Judge  was  bound  to  come  to  a 
that  the  property  was  the  wife's.  'distinct    decision   on   that    finding    of     the 

It  is  onlv  so   far  that  I   differ  from  my    ^^ow^^  Court;  and,  as  he  has  not  negaiiwi 
learned  colleague.  ^^"s  part  of  the  decision,  and  has  accepted 


I  have  said  that  probably  the  correct 
issue  in  this  case  may  be  whether  the  pro- 
perly was  that  of  the  husband  or  that  of 
the   wife.     Towards    finding    that    issue,    I 


the  finding  as  regards  a  portion  of  the 
money,  his  decision,  at  any  rate,  is,  in  my 
view,  insufficient  in  law.  It  seems  to  roe 
that  he  has  fallen  into  the  error  of  consider- 
ing this  case  as  if  it  were  a  criminal  case. 


think  that  the  ruling  of  the  Privy  Council  |  as  if  the  defendant  had  been  indicted 


in 


no  doubt,  a  certain  distinction  between  a 
Hindoo  and  a  Mahomedan  family.  As  re- 
spects a  Hindoo  family,  I  should  be  inclined 
to  hold,  under  ihe  ruling  of  the  Privy  Coun- 
cil, in  the  case  of  a  son  or  a  wife,  that  ihe 
mere  holding  in  the  name  of  such  a  member 
of  the  joint  family  establishes  no  presump- 
tion of  separate  ownership,  and  that,  in  such 
a  case,  it  would  be  for  the  member  claiming 
separate  properly  to  prove  it.  In  the  case 
of  a  Mahomedan  family,  no  such  broad  pre- 
sumption of  law  can  be  set  up.  On  the 
other  hand,  the  custom  of  the  country,  to 
which  the  Privy  Council  in  their  decision 
alluded,  is  a  custom  in  Bengal  which  is 
almost  universal,  to  hold  property  benamee 
in  the  names  of  female  relations  and  others. 
It  is  a  custom  as  prevalent  among  Maho- 
medans  as  it  is  among  Hindoos  ;  and  so  far, 
in  reference  to  the  custom  of  the  country, 
that  decision  of  the  Privy  Council  wholly 
applies.    Therefore,  1  would  say  that,  al- 


be  proved  that  the  property  was  fraudulent- 
ly held  benamee  by  the  wife,  but  that  the 
transaction  was  a  fraud  on  the  particular 
creditor  who  now  sues. 

That  seems  to  mc  to  be  a  mistake.  It 
appears  to  me  that,  in  a  civil  suit,  the  Judge 
was  bound  to  weigh  the  evidence  equally 
and  impartially,  and  to  see  on  which  side 
ihe  scale  preponderated.  If  iher^  is  strong 
evidence  on  one  side,  he  should  not  lighdv 
reject  it,  unless  there  is  stronger  on  the  other, 
especially  after  the  first  Court  has  given 
credence  to  it.  He  should  weigh  the  evi- 
dence on  this  side  and  that — not  require  one 
side  to  prove  a  case  to  demor.straiion.  These 
latter  observations,  however,  are  beyond  the 
main  point  of  law  on  which  I  have  the  mis- 
fortune to  differ  from  my  learned  brother. 
In  my  opinion,  so  far  as  the  Judge  has 
found  that  part  of  the  money  was  paid  by 
the  husband,  the  onus  of  proving  that  the 
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property  was  nevertheless  her  own,  rests 
cm  the  wife ;  sLnd  sd  fac  as  he  has  not  found 
whether  ihe  Lower  Court  was  right  in  Gon> 
sklering  that  the  remainder  of  the  money 
was  also  paid  by  the  husband,  he  should  find 
that  fact. 

yackson,  J. — The  judgment  of  the  Court 
then,  under  Clause  36  of  the  Letters  Patent, 
will  be  that  the  special  appeal  is  dismissed 
with  costs. 


The  31st  July  1866. 

Prestni : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Ohatwalee   Lands— Zemindar   (Power    of— to 
Cnmft^Jachires,  rent-free  tenures,  .&c). 

Cases  Nos.  a86  and  290  of  1866. 

Special  Appeals  ftom  a  decision  passed  by 
Li.^  Colonel  J,  S,  Davies,  Judicial  Com- 
missioner of  Choia  Nagpore,  dated  Ihe 
6th  November  iS6$y  affirming  a  decision 
passed  by  Lt.  R.  C.  Money,  Deputy  Com- 
missioner 0/  Maunbhoom  DiDision,  dated 
the  2yth  January  iS6j, 

Rajah  Nilmoney  Sii^h  D^  (Plaintiff), 

Appellant, 

versus 

The  Government  and  others  (Defendants), 

Respondents. 

Messrs.  A.  T.  T.  Peterson,  tV.  E.  Peacock, 
and  R.  T.  Allan  for'Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Juggo- 
danund  Mookerjee  for  Respondents. 

Stth  to  recover  possetsion  of  certain  Unda  upon  the 
ground  that  they  were  subject  to  a  tenure  for  private 
acitice  to  be  rendered  to  the  zcfmindar,  which  tenure 
bad  been  forfeited  by  defendant  not  having  rendered 
tfuclh  service.  Plaintiff  having-  failed  to  prove  that  the 
•ervioes  were  private,  and  that  the  tenure  was  forfeited 
on  aocoBnt  of  defendant's  refusal  to  ^rform  them,  the 
llearer  of  the  Lower  ApiMllate  Court  in  fovor  of  defend- 
ant  was  afBrmed  in  special  appeal. 

A  xemindar  had  no  power  before  the  Permanent 
Scttienent  to  grant  a  renl-free  tenure  or  a  tenure  at 
a  Ie»  rent  than  the  share  of  the  produce  payable  to 
Goveroment  for  revenue ;  nor  bad  he  power  to  grant 
iaghi 


The  plainti£f  in  this  case  sues  to  recover 
possession  of  certain  lands  upon  the  grgund 
^hat  they  were  subject  to  a  tenure  for 
private  setvice  to  be  rendered  to  the  zemio* 

VoLVI, 


dar  of  Pachete,  and  that  that  tenure  has 
been  forfeited  in  oonsequence  6if  thfc  defend- 
ant not  having  rendered  the  service. 

The  case  is  not  one  for  the  resumpti6n 
and  assessment  of  invalid  lakheraj,  fdr  it  \t 
admitted  that  the  Unds  in  question  are  part 
of  the  m^l  or  revenue-paying  lands  of  the 
zeniindary,  and  that  rent  in  respect  of  thenl 
has  been  paid  to  the  zemindar. 

•  It  appears  to  us  to  be  perfectly  cl^af, 
upon  the  facts  found  by  the  Lower  Courts, 
that  the  plaintiff  has  not  made  out  any  casd» 
and  that  he  has  not  shown  that  the  defend* 
ant  holds  utider  a  tenure  lipon  which  private 
services  were  reserved.  It  is  unnecessatv 
for  us  to  determine  that  there  was  any  evi- 
dence sufficient  to  warrant  a  finding  that 
the  lands  were  held  upoti  a  ghatwatee 
tenure.  The  decree  dismissing  the  sutt 
with  costs  cannot  be  reversed  upon  special 
appeal,  unless  the  plaintiff  can  show  that 
there  was  evidence  Upon  which  the  Judge 
was  bound  to  act,  showing  that  the  services 
reserved  were  private,  as  alleged  in  the 
plaint,  and  not  public,  Or  that  there  was 
other  error  in  point  of  law  affecting  the 
merits.  It  is  clear  that  the  opinion  of  Co* 
k>nel  Ottsely  respecting  the  jaghrres,  even  if 
it  were  admissible  in  evidence,  was  not 
binding  upon  the  Judges  in  this  case,  and 
that  they  were  not  necessarily  bound  to  act 
upon  it.  As  regards  the  jaghires,  it  was 
merely  obitir,  the  real  question  before  Co* 
lonel  Ousely  having  fef^fence  to  the  Digtvar 
lands,  and  not  to  the  jaghireF* 

Admitting  the  opinion  of  Colonel  Ousely 
to  be  admissible  in  evidence,  it  must  be 
taken  with  reference  to  all  that  is  stated  in 
the  roobakaree.  From  the  recitals,  it  ap- 
pears that  the  tenure  existed  long  before 
the  Permanent  Settlement;  that  in  the  time 
of  Mr.  HigginsOn,  who  was  the  Government 
Collector  or  Supervteor,  two-thirds  of  the 
value  were  paid  to  him,  add  one-third  retail^ 
ed  by  the  holder  of  the  tenure.  Now,  if  the 
Grovernment  received  only  two-thirds  of  the 
annual  value  of  the  lands  as  fent  or  tevetttte, 
and  allowed  the  tenant  to  retain  one-third  on 
account  of  services,  the  services  must  have 
been  public,  and  not  private.  The  Gbverii- 
ment  would  not  have  allowed  any  portion 
of  their  revenue  in  consideration  of  private 
services  to  be  rendered  to  the  zemindar. 

The  document  also  shows  that  the  tenure 
existed  before  the  lands  were  settled  With 
the  zemindar.  The  lands  are  described  9k 
jaghires.  If  so,  they  must  have  been  creat- 
ed by  the  British  Government  or  by  the 
Native  Government  before  the  grant  of  die 
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Dewanny.  A  zemindar  had  no  power  before 
the  Permanent  Settlement  to  grant  a  rent- 
free  tenure  or  a  tenure  at  a  less  rent  than 
the  share  of  the  produce  payable  to  Govern- 
ment for  revenue,  and  it  is  clear  that  zemin- 
dars had  no  power  to  grant  jaghires. 

We  cannot  upon  special  appeal  decide  the 
case  upon  the  evidence.  It  is  sufficient  for 
us  to  say  that  there  is  no  error  in  law  which 
would  justify  us  in  reversing  the  decision. of 
the  Lower  Courts,  and  holding  that  the  ser- 
vices reserved  were  private,  and  not  public. 
If  the  plaintiff  failed  in  proving  that  the 
.services  were  private,  and  that  the  tenure 
.was  forfeited  on  account  of  the  defendant's 
refusal  to  perform  them,  the  decree  of  the 
Lower  Appellate  Court  was  correct,  and 
must  be  affirmed.  The  decree  is  therefore 
affirmed  with  costs. 


The  31st  July  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Zur-i-peshreedars  (Rights  of— as  against  pur- 
chasers from  grantor  pf  zur-i-peshgee  lease). 

Case  No.  615  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun^ 
dated  the  nth  December  i86$^  affirming 
a  decision  of  the  Sudder  Ameen  of  that 
District,  dated  the  26th  Jajiuary  186^, 

Chuttur  Singh  and  others  (Plaintiffs), 

Appellants, 


After  foreclosure,  plaintiff  bronght  a  suit 
for  possession  of  the  village,  but  the  Coart 
determined  he  could  not  get  possession  until* 
he  had  satisfied  defendant's  lien  on  the  vil- 
lage. Plaintiff,  therefore,  brings  the  present 
suit,  having  deposited  so  much  of  the  2,000 
rupees  due  by  his  mortgagor  as  was  secured 
by  the  lien  on  the  village  of  Sindorah. 

The  Lower  Courts  have  dismissed  plaint- 
iff's claim,  considering  that  the  defendant's 
security  cannot  be  divided,  but  that  he  is 
entitled  to  retain  possession  of  the  village 
sued  for  until  his  whole  claim  is  paid  off. 

Against  this  order,  the  plaintiff  has  ap- 
pealed, but,  we  think,  without  reason.  The 
defendant  had  three  villages  given  to  him  as 
security  for  Rupees  2,000.  He  may,  for 
reasons  not  before  the  Court,  have  relin- 
quished possession  of  two,  but  he  is  still 
entitled,  as  against  a  purchaser  from  the 
grantor  of  his  zur-i-peshgee  dease,  to  retain 
possession  of  it  until  the  whole  sum  borrowed 
is  paid  off.  If  plaintiff,  the  purchaser  of  one 
village,  has  any  claim  against  the  purchaser 
of  the  other  for  a  contribution,  he  may  sne 
him  for  the  same.  But  a  right  of  the  two 
purchasers  inter  se  cannot  defeat  the  right  of 
the  zur-i-peshgeedar  to  hold  possession  of 
any  village  covered  by  his  lease  until  his 
lien  on  it  be  satisfied.  We  rejed  the  special 
appeal  with  costs. 


versus 


Gobind  Doss  and  others  (Defendants), 
Respondents. 

Baboo  Roopnath  Banerjee  for  Appellants. 

'Baboo  Kalee  Kishen  Sein  for  Respondents. 

A  zur-i-peshgeedar  is  entitled,  as  a.^ain<%t  purchasers 
froti^  the  grantor  of  his  zur-i-peshgee  lease,  to  hold 
possession  of  any  village  covered  by  his  lease  until  his 
nen  on  it  is  satisfied. 

Plaintiff  in  this  case  is  the  owner,  after 
foreclosure  of  a  mortgage,  dated  15th  May 
1855,  of  a  mouzah  named  Sindorah,  which, 
together  with  two  other  villages.  Chuck 
Majoliapore  and  Jalalpore,  had,  on  a  date  pre- 
vious to  his  mortgage,  viz ,  4th  May  1855, 
being  granted  to  the  defendants  by  their  mort- 
gagor, in  a  zur-i-pesbgee  lease  for  a  loan  of 
Rupees  2,000.  The  other  two  villages  let 
to  defendants  have  been  purchased  by  one 
jlamnath  who  is  not  a  party  to  this  suit. 


The  31st  July  1866.. 

Present: 

The  Hon'ble  C.  B.  Trevor  %nd  G.  CampbcD. 

Judges. 

Zemindar  (Right  of— to|  grant  tenancies  to  two 

different  persons). 

Case  No.  618  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  A  meen  of  Jessort, 
dated  the  26th  January  i866,  reversing 
a  decision  passed  by  the  Moonsiff  of  thai 
District,  dated  the  ijth  December  1864, 

Mohun  Chunder  Dutt  (Plaintiff),  Appellant, 

versus 

Fukeer  Chund  Deb  and  others  (Defendants), 

Respondents^ 

Mr.  J.  S,  Rochfort  for  Appellant. 

No  one  for  Respondents. 

A  zemindar  is  quite  competent  to  grant  a  tenancy  to 
one  person  over  the  head  of  another,  provided  he  docs 
not  tnereby  interfere  with  the  previously  acquired  legal 
rights  of  that  other. 

«  .  . 

Plaintiff,    it   seems,  in  a  previous  suit, 
sued  the  defendant  for  a  kubooleat,  and  his 
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suit  was  dfsmissed,  and  he  was  referred  to 
the  Civil  Court  to  try  his  right.  He  has 
•therefore  now  come  into  the  Civil  Court, 
making  the  tenant  and  the  zemindar  defend- 
ants. He  urges  that  the  zemindar  has  grant- 
ed to  him  a  mourosee  holding,  enabling 
him  to  exercise  the  rights  of  enhancement 
which  the  zenHndar  had  himself.  The  de- 
fendant replies  that  he  has  also  a  mourosee 
jote,  and  that  it  is  not  competent  to  the  ze- 
mindar to  grant  another  tenancy  of  the  same 
nature  over  his  head.  The  zemindar  assert- 
ed his  right  to  grant  the  plaintiff  a  mourosee 
jote. 

The  first  Court  gave  plaintiff  a  decree. 
The  second  Court  dismissed  plaintiff's  claim, 
being  of  opinion  that  it  was  not  competent 
to  the  zemindar  to  create  the  plaintiff's  ten- 
ure above  the  defendant's,  both  being  of  the 
same  nature. 

Against  this  decision,  plaintiff  has  ap- 
pealed, and  we  are  of  opinion  that  there  is 
no  ground  for  the  judgment  pronounced  by 
the  Principal  Sudder  Ameen.  Whether  the 
nature  of  the  tenures  are  identical  or  not, 
tod,  admitting  that  they  were  identical,  for 
argnment's  sake,  the  zemindar  was  quite 
competent  to  grant  the  plaintiff  his  tenancy, 
provided  he  does  not  interfere  with  the 
previously  acquired  legal  rights  of  the  defend- 
ant. This  has  not  been  done  in  the  present 
instance;  so  we  declare  the  plaintiff's  right 
to  a  mourosee  jote  between  the  defendant 
and  the  zemindar  to  be  established.  The 
plaintiff  most  get  before  the  Revenue  Court 
for  a  decree  for  rents,  with  which,  as  well 
IS  with  the  extent  and  nature  of  the  right 
of  the  defendant,  this  decree  has  no  con- 
cern. The  special  appeal  is  decreed  with 
costs. 


The  31st  July  i866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

AUttvial  Land — Suit  by  Government  as  riparian 

semindar. 

Cases  Nos.  95  and  96  of  1865. 

Regular  Appeals  from  a  decision  passed  by 
the  Principal  Sudder^  Ameen  of  Pvttna, 
dated  the  ^tst  December  1864, 


Mussamut  Tabira  and  others  (Defendants) 

Appellants^ 

versus 

The  Government  (Plaintiff),  Respondent, 

Messrs.  R.  E.  Twidale  and  C  Gregory  and 
Moulvie  Murhumut  Hossein  for  Appel- 
lant. 

Baboos  Kishen  Kishore  Ghose  and  Juggo- 
danund  Mookerjee  for  Respondent. 

When  the  Government  sues  for  alluvial  land  as  an 
ordinary  riparian  zemindar,  it  is  bound  io  prove,  under 
the  latter  part  of  Clause  3,  Section  3,  Regulation  XI.,' 
1825,  that  the  stream  between  the  chur  and  the  main" 
land  is  fordable  at  some  time  of  the  year,  and  that  it  wa3 
fordable  when  the  alluvium  formed. 

Tnis^suit  relates  to  certain  alluvial  forma- 
tions which  have  formed  in  front  of  the 
Cantonments  of  Dinapore.  They  were  the 
subject  of  Appeal  No.  loi  of  1865,  brought 
by  the  proprietor  of  Jahangirpara  Mungurpal, 
which  has  been  dismissed.  The  present 
litigation  arose  from  the  following  circum- 
stances. Certain  alluvial  lands  were  thef 
subject  of  litigation  between  the  proprietors 
of  Chuck  Dhuleep  on  the  one  side,  and  of 
Shahzadpore,  Dinapore,  on  the  other.  This 
litigation  ended  favorably  for  the  latter  in 
1824.  Since  that  period,  the  alluvial  lands 
have  been  washed  away,  and  again  re-formed 
about  8  or  9  years  ago.  From  the  evidence 
of  the  witnesses  brought  forward  by  the 
Government,  who  is  plaintiff  in  this  case,  it 
appears  that  these  chur-lands  were  taken' 
possession  of  by  the  proprietors  of  Chuck 
Dhuleep ;  that  the  next  year,  the  Collector  "of 
Patna  interfered  and  took  possession  on  the 
part  of  Government,  as  sovereign,  and  settled 
the  lands  with  one  Mahomed  Ali.  Three  par-^ 
ties  laid  claim  to  the  land — the  proprietors 
of  Chuck  Dhuleep,  the  proprietors  of  Shah- 
zadpore, and  the  proprietors  of  Mungurpal— 1 
and  the  three  appealed  to  the  Commissioner 
from  the  order  of  the  Collector  in  regard  to 
the  settlement  made  by  him  with  Mahomed 
Ali.  The  Commissioner  set  aside  the  settle- 
ment, and  directed  the  parties  to  prove  their 
possession  under  Act  IV.  of  1 840.  The  Magi&> 
trate  declared  in  favor  of  Government,  but 
on  appeal,  the  Judge,  on  14th  September 
1861,  reversed  the  order  upholding  the  pos- 
session of  the  proprietors  of  Shahzadpore* 
The  Government  has  instituted  the  present 
suit  to  set  aside  that  judgment  and  to  get 
possession  of  the  chur  lands  in  front  of 
their  purchased  landed  property  in  Dinapore, 
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Df^QOdpore,   Bahadoorpore,  and   Fureedun- 
pore. 

The  proprietors  of  Shahzadpore,  who  are 
the  parties  in  possession,  allege  that  the 
lands  in  question  are  merely  a  re-formation 
of  oartain  lands  which  existed  in  1803,  which 
were  then  in  their  possession,  and  which 
formed  the  subject  of  litigation  in  1824  with 
the  proprietors  of  Chuck  Dhuleep ;  that 
Government,  till  the  present  time,  never  laid 
claim  to  them,  and  are  not  entitled  to  any- 
thing beyond  the  area  which  they  purchased 
for  the  cantonments  and  other  public  pur- 
poses. 

Tlie  proprietors  of  Mungurpal  filed  an 
uswer  in  this  suit,  and  at  the  same  time 
instituted  a  separate  action  for  posses- 
sion. That  suit  has  been  disposed  of 
in  our  decision  of  Appeal  No.  10 1  of 
1865. 

The  proprietors  of  Chupk  Dhuleeep,  not 
being  in  possession,  were  not  made  parties  to 
^e  suit,  but,  having  intervened,  were  allowed 
to  appear  and  answer  as  defendants.  These 
defendants  claim  the  alluvial  lands  as  being 
a  ve-formation  of  their  estate  Chuck  Dhuleep 
on  its  original  site.  They  urge  that  their 
Instate  existed  on  both  sides  of  the  Ganges ; 
that  they  sold  a  portion  of  their  estate  on 
the  south  of  the  Ganges  to  the  Govern- 
ment; that  in  18 10,  when  the  Govern- 
ment had  taken  possession  of  these  allu- 
vial lands  adjoining  and  opposite  the 
Dinapore  Cantonment,  they  were  released 
to  the  zemindar  under  the  order  of  the 
Bo^rd  of  Revenue,  since  which  period 
the  Government  has  never  laid  claim  to 
the  lands. 

The  Principal  Sndder  Ameen  has  given 
the  plaintiff,  Government,  a  decree  under 
the  provisions  of  Clauses  i,  2,  and  5, 
SectioB  3,  Regulation  XL  of  1825;  and 
frGOKi  his  decision  two  appeals  have  been 
preferred — one  by  the  proprietors  of  Shah- 
Eadpore  in  No.  95,  and  the  other  by 
the  proprietors  of  Chuck  Dhuleep  in  No. 
96  of  1865. 

The  land  in  dispute  is  not,  properly 
sfieaking,  an  increment  to  the  Govern- 
ment l£md  on  the  original  bank  of  the 
Ganges,  but  is  separated  from  them  by 
a  stream  which  now  appears  to  be  a 
branch  of  the  Soane,  but  was  formerly 
the  bed  of  the  Ganges.  When  the  Priur 
cipal  Sudder  Ameen  visited  the  spot  in 
1863,  he  found  the  water  in  this  stream 
before  Dinapore  to  be  deep,  though  farther 
10  the  westward  it  was  fordable ;  but 
he  ascertained  from  the  Cantojameat  Joint 


Magistrate  that  during  the  dry  weather 
the  stream  was  fordable  in  front  of  DiiMt- 
pore. 

We  have  taken  up  Appeal  No.  96  first,  9X 
the  request  of  the  appellants.     Two   argu- 
ments are  urged  against  the  Government  title 
to  the  land :  first,  that,  before  the  Govern* 
ment  can  get  a  decree,  it  is  IfDund  to  prove 
that  these   lands  ^  were   gained  by  gradual 
accretion,   and  this  the  Government   have 
entirely  failed  to  do,  for  they  rely  on  the 
evidence  of  three  witnesses  who  give   con- 
tradictory statements  as    to  the  right   and 
possession  of  Government.     In    this    case. 
Government  does  not  come  forward    as  a 
sovereign  power,  and  take  possession  of  the 
newly-formed  lands  as  of  an  island  surroond- 
ed   by  an  unfordable    stream,   but    as    an 
ordinary  riparian  zemindar,  and,  as  snch,  is 
bound  to  prove  either  gradual  accretion,  or 
that  the  stream  between  the  old  bank  and 
the  new-formed  lands  was  fordable  when  the 
latter  came  into  existence.    The  fact  of  the 
channel  being  now  fordable  would  give  the 
plaintiff  no  title  to  the  land,  but  ^  map 
of  the  Ameen  as  well  as  the  proceeding  (rf 
the  Principal  Sudder  Ameen  in  1863   shew 
that  the  stream  is  still  deep  before  Dinapore ; 
and  whatever  the  Principal  Sudder  Ameen 
learnt  from  the  Cantonment  Joint  Magistrate 
in  conversation,  as  to  the  depth  of  the  stream 
hi  the  hot  weather,  is  not  evidence   in  the 
case.    Fi^rther,  it  is  urged  that,  even   if  the 
land    were  an   accretion,  the  Government 
would  not  be  entitled  to  any  portion   of  it, 
for  it  was  in  existence  before  the  Govern- 
'ment  made  its  purchase  in*i859«  and  these 
newly-formed  lands  formed   no  part  of  the 
purchase.     It  is,  further,  pointed  out  to  qe 
that  the  Ameen,  in  the  presence  of  the  par* 
ties,  has  marked  down  in  yellow  a  place  i^ 
his  map,  of  which  it  is  stated  that  part  was 
purchased  by  Government  and  included  in 
the  Hospital  compound, '^ while  the  portion 
between  it  and  the  river  is  in  the  possession 
of  the  proprietors  of  Chuck  Dhuleep,  who 
in  1 860  were  acknowledged  by  Government 
to  be  the  proprietors  of  these  chur-lands; 
for  in  that  year,  the  Commissariat  Officer, 
Captain  Chalmers,  wrote  to  the  Collector  of 
Patna,  on  19th  July  i860,  for  infoimation 
regarding  the  strip  of  land  in  the  bed  of  the 
river,  whether  it  was  the  property  of  Gov- 
ernment or   of  private  individuals,    as    he 
was  anxious  to  secure  fodder  for  the   Gov^ 
ernment  elephants;   and  on  the  23rd  idem 
he  was  informed  by  the  Collector  that  the 
land  alluded   to  belonged  to  Zillah   Saron, 
and  that  the  Dearah  was  Chuck  Dhnieep, 
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Pergunnah  Kusmat,  the  property  of  Sheo 
Golam  Sahoo.  On  17  th  August,  the  Col- 
lector called  upon  the  proprietor  of  Chuck 
Dhuleep  to  give  an  "ikrar"  in  conformity 
with  his  promise  to  allow  the  Government 
to  cut  the  jungle  on  the  chur  for  fodder 
for  elephants,  and 'a  document  was  given 
on  i8ih  August  i860,  to  the  effect  that  the 
Giovemment  servants  were  at  liberty  to 
cut  fodder  free  of  charge  for  one  year, 
though  in  past  years  the  zemindar  had 
always  received  payment  for  the  grass ;  and 
It  was  added  that  Government  was  not  to 
interfere  with  the  rest  of  the  cultivation, 
but  the  lands  so  cultivated  were  to  remain 
as  heretofore  in  the  possession  of  the  ryots. 
Here,  then,  it  is  urged,  was  a  clear  admis- 
sion of  the  zemindar's  right  and  of  a  permis- 
sive possession,  of  which  the  Government  was 
now  trying  to  take  advantage  as  a  right. 
The  existence  of  some  of  the  original  lands 
of  Chuck  Dhuleep  on  the  south  bank  of  the 
Ganges  was  proved,  notwithstanding  the 
decision  of  1824,  by  the  deed  of  sale,  dated 
a3rd  September  1859.  which  was  executed 
by  the  proprietor  in  favor  of  Government 
for  I  beegah,  5  cottahs,  and  7  dhoors  of  land, 
to  the  north  of  which,  and  lying  between  it 
and  the  river,  was  another  strip  of  land 
still  in, the  possession  of  the  zemindar  of 
that  estate;  and  Government  had  done  no- 
thing to  displace  this  evidence. 

libe  appellant  in  Case  No.  95,  in  addition 
to  the  general  argument  pleaded  by  the 
pleader  in  Case  No.  96,  pressed  upon  the 
altentioD  of  the  Court  the  decree  obtained 
by  him  against*  the  proprietor  of  Chuck  ^' 
Dhuleep  in  1834,  reported  in  Volume  III., 
Select  Reports,  page  516,  which,  though  re- 
lating only  to  58  beegahs,  the  quantity  then 
in  dispute,  clearly  shewed  that  he  was  in 
possession  of  the  chur. 

In  reply,  the  pleader,  on  the  part  of 
Government,  filed  a  map  of  these  lands  pre- 
pared by  the  same  Ameen  in  another  case, 
to  show  that  the  map  before  the  Court  was 
not  correct,  and  the  Ameen's  proceedings 
open  to  objections.  He  then  referred  to 
certain  proceedings  held  on  the  spot,  and  a 
map  prepared  by  the  Principal  Sudder 
Ameen,  dated  the  28th  December  1864,  to 
which  the  representatives  of  all  parties,  as- 
sented. He  also  referred  to  the  decision  of 
i8j4,  as  shewing  that  no  part  of  the  estate 
of  Chuck  Dhuleep  could  be  on  the  south 
bank  of  the  Ganges,  as  that  judgment  clearly 
forth  that  it  was  situated  in  Zillah  Sarun, 
the  north  side  of  the  Ganges.  He  was, 
however,  unable  to  account  for  the  fact  of 


the  purchase  in  1859,  or  to  prove  that  the 
land  between  the  hospital  and  bank  of  the 
river  were  in  the  possession  of  Government ; 
nor  was  he  able  to  set  aside  the  title  set  up 
by  the  proprietor  of  that  estate  to  chur- 
lands  arising  from  the  admissions  and  ads 
of  the  Government  officers. 

This  case  cannot  be  treated   as   cominqr 
under  Clause  i,  Section  3,  Regulation  XI.  of 
1825,  for  the  lands  in  litigation  are  evidently 
not  a  gradual  accretion  to  the  original  lands 
of  plaintiff's  village  of  Dinapore,   but  have 
formed  opposite  to  it  in  the  shape  of  an 
island,  there  being  a  running  stream  between 
it  and  the  main-land.     If  the  island  at  the 
time  of  iis  formation  were  surrounded  with 
water    unfordable  at  any  time  of  the  year, 
the  Government,  as  sovereign,  would    have 
had  undoubted  right,  under  Clause  3  of  the 
above  law  and  Aft  IX.  of  1847,  Section  7, 
to  take  possession.     Government,  however, 
does  not  come  into  Court  in  this  capacity  or 
with  this  allegation.     Government  is  inclined 
to  treat  the  new  formation  as  an   accretion 
to  a  Government-purchased  property,  which 
it  is  not,  and  comes  into  Court  as  a  private 
zemindar.     The  law  applicable  to   such  a 
case  is  the  latter  part  of  Clause  3  of  Section 
3,  Regulation  XI.  of  1825.     If  the  stream  be- 
tween the  chur  and  the  main-land  be  ford- 
able  at  any  season  of  the  year,  it  must  be 
considered  an  accession  to  the  land  of  the 
person  or  persons,  whose  estate  or  estates 
may  be  most  contiguous  to  it.     The  Gov- 
ernment, therefore,  before  it  can   establish 
its  right  to  any  portion   of  the   chur- lands, 
must  prove   that  the  stream  is  fordable  at 
some  time  of  the  year,  and  that  it  was  ford- 
able   when   the   alluvium  formed.     The  in- 
vestigation of  the  Principal  Sudder  Ameen 
is  not  in  support  of  the  plaintiff's  case,  for 
he  says  that  the  water  was  deep  when  he 
visited  the  locality ;  and  what  the  Cantonment 
Joint  Magistrate   told   him  in  conversation 
is  no  evidence,  and,  even  if  it  were,  it  would 
prove  only  the  present  state  of  the  channel, 
and   not   what  it  was  when  the  island  was 
formed;  and  the  map  of  the  Ameen  shews 
that  there  is  deep  water.     We  do  not  think 
that  the  decision  of  1824,  however  conclusive 
it  may  be  between  the  parties  concerned  in 
that  case,  can  be  made  use  of  by  Govern- 
ment   against    the     proprietor     of    Chuck 
Dhuleep,  who  has  been  acknowledged  by  sub- 
sequent acts  of  the  Government  officers,  to 
hold  lands  on  the  south  bank  of  the  Ganges, 
and  to  have  been  in  possession  of  some  portion 
at  least  of  the  alluvial  lands  now  claimed 
by  the  plaintiff.    The  Government  has  come 
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into  Court  without  a  titlle  of  evidence.  The 
three  witnesses  examined  on  the  part  of 
Government  contradict  each  other,  and  have 
not  been  questioned  as  to  th^  state  of  the 
intermediate  stream.  The  claim  on  the  part 
of  Government  has  been  placed  before  the 
Court  most  inefficiently,  and  is  supported  by 
no  reliable  evidence ;  and,  if  the  Grovernment 
interests  suffer  in  this  case,  the  loss  must 
be  attributed  to  the  proper  cause,  m.,  the 
slovenly  manner  in  which  the  case  was 
brought  before  the  first  Court  by  the  Govern- 
ment officers  who  had  charge  of  the  case. 
As  we  think  that  the  Government  has  failed 
to  establish  its  right  to  these  alluvial  lands, 
we  reverse  the  order  of  the  Principal  Sudder 
Ameen,  and  dismiss  the  plaintiff's  suit  with 
all  costs. 


The  31st  July  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Summons  on  witness— Service  of. 

Cases  Nos.  922  and  975  of  1866. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  20ih 
December  iS6^y  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District y  dated  the  20th  February 
1864, 

Prem  Chand  Roy  (Plaintiff),  Appellant, 

versus 

Beecharam  Mookerjee  and  others  (Defend- 
ants), Respondents, 

Baboos  Nil  Mad  hub  Sein  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboo  Umbica  Churn  Banerjee  for  Re- 
spondents. 

"Where  a  summons  on  a  witness  is  returned,  with  the 
endorsement  that  the  witness  could  not  be  found,  on 
the  very  day  fixed  for  the  hearing  of  the  case,  the  party, 
on  whose  application  the  summons  was  issued,  cannot 
be  expected  on  that  day  to  be  prepared  to  show  that 
the  witness  was  material  or  had  absconded. 

A  summons  on  a  witness  ouf^ht  not  to  be  affixed 
upon  his  residence;  the  proper  course  is  that  prescribed 
in  Section  156,  Code  of  Civil  Procedure. 


The  pleaders  in  both  cases  admit  that 
these  two  special  appeals  will  be  governed 
by  one  and  the  same  decision  here. 

The  pleader  for  special  appellant  places 
before  us  these  two  pleas  : — 

I. — The  Lower  Appellate  Court  was 
wrong  in  not  taking  the  evidence  of  one 
Jogendronath  Mookerjee,  who  appeared  and 
tendered  himself  as  witness. 

II. — That  the  Lower  Appellate  Court 
having  fixed  the  28th  December  for  the  final 
hearing,  and  the  return  that  the  witnesses 
ordered  to  be  then  present  not  having  been 
received  till  then,  the  Lower  Appellate  Court 
was  wrong  in  holding  that  special  appellant 
was  not  prepared  to  prove  that  the  wit- 
nesses were  material  to  issue  of  proclamation 
in  due  form. 

On  the  first  point,  we  observe  that  the 
summons  to  Jogendronath  was  to  appear 
for  the  hearing  of  the  2nd  December.  He 
did  not  appear  till  this  case  had  been  heard, 
as  far  as  it  could  be  on  that  day,  and  then, 
two  days  after,  petitioned  to  be  examined. 
Upon  that  same  day,  the  2nd  December, 
however,  an  order  for  a  warrant  against 
Jogendronath  was  issued  by  the  Judge,  bat 
the  special  app>ellant  took  no  steps  to  pay  the 
necessary  charges,  and  so  to  get  it  issued. 
We  think,  then,  that  the  first  plea  is  not 
tenable. 

But,  on  the  second  plea,  we  think  there 
must  be  a  remand,  for  the  return  that  the  wit- 
nesses could  not  be  found  \vas  only  received 
on  the  28th,  the  day  fixed  for  the  hearing, 
and  the  special  appellant  on  that  day  peti- 
tioned for  proclamation  to  issue.  No  speci- 
fic orders  seem  then  to  have  been  passed  on 
the  application;  but  in  his  judgment  the 
Judge  records  that  the  special  appellant 
should  have  on  that  date  been  prepared  to 
show  that  the  witnesses  were  material  or  had 
absconded. 

We  think,  under  the  above  stated  facts 
and  dates,  special  appellant  could  not  have 
done  so,  as  he  did  not  know  till  that  very 
date  whether  the  witnesses  would  or  would 
not  appear,  owing  to  the  return  not  having 
come  to  hand  till  then.  And  here  we  may 
observe,  as  to  that  return,  that  it  is  qtiite 
illegal  in  case  of  a  summons  to  affix  it  on 
the  residence  of  the  witnesses.  The  proper 
course  is  that  prescribed  in  Section  156,  Act 
Vllk  of  1859. 

Remand  accordingly. 
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The  3 1  St  July  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Jtidges, 

Mortgasfe  Accounts. 

Case  No.  863  of  1 866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  E.  G.  Birch,  Judge  of  Shahabcidy 
daied  the  23rd  December  i86^y  reversing 
a  decision  passed  by  Moulvie  Eradut 
Ali  Khan,  Principal  Sudder  Ameen  of 
that  District,  dated  the  loth  September 
1864. 

Sirdar  Golab  Singh,  Agent  and  Manager  on 
behalf  of  Sirdar  Dyal  Singh,  Minor  (one 
of  the  Defendants),  Appellant ^ 

versus 

Ram  Buddun  Sing  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Maboos  Kishen  Kishore  Ghose  and  Greeja 
Sunkur  Mojoomdar  for  Appellant. 

Bahoos  Unnoda  Pershad  Banerjee,  Dwark- 
anath  Mitter,  and  Mohesh  Chunder 
Chowdhry  for  Respondents. 

A  mortngce  in  possession  is  bound  to  give  an 
Kcount  of  ^1  payments  made  towards  the  liquidation 
of  his  mortgage.  On  his  refusal  or  neglect  to  furnish 
such  account,  every  presumption  will  be  made  against 
bin. 

Total  payment  sufficient  to  cover  all  due  on  three 
mortgages^  is  payment  sufficient  to  cover  what  may 
be  due  on  each  or  any  of  them. 

Bayley,  J. — In  this  case,  plaintiff  sued  for 
possession  of  3-5t|is  of  Mehal  Roghoobur  Geer 
Kondee  under  a  right  of  redemption  based  on 
the  allegation  that  the  mortgage  had  been 
satisSed. 

Defendant  denied  that  the  mortgage  debt 
had  been  liquidated. 

The  first  Court,  in  the  first  instance,  held 
that  the  mortgage  debt  had  not  been  satis- 
fied, and  dismissed  plaintiff's  suit. 

The  Lower  Appellate  Court  reversed  that 
decision. 

On  special  appeal,  the  case  was  remanded 
by  this  Court  with  the  instruction  that  it 
shoold  be  clearly  found  what  was  the  debt, 
principal,  and  interest,  which  had  to  be  paid 
oa  account  of  the  mortgage  of  the  mehal 
in  respect  to  which  this  suit  was  brought, 
w»'»  3-5ths  of  Mehal  Roghoobur  Geer  Kon- 
dee; and  what  were  the  gross  receipts  col- 
lected and  realized  to  credit  by  the  usufruct- 
tiary  mortgagee,  under  whatever  charac- 
ter or  name  that  party  might  be.  It  /vas 
also  a  direction  to  the  Lower  Court  to  consi- 
dtt  the  Ame^n'a  report. 


The  Lower  Appellate  Court  has,  upon 
this  remand,  found  that  the  mortgage  debt 
has  been  satisfied,  and  has  decreed  the  plaint- 
iff's suit  accordingly. 

Defendant  appeals  specially,  and  urges 
the  following  grounds,  which  I  have  taken 
down  verbatim  as  the  pleader  stated  them 
before  us. 

I. — That  the  Lower  Appellate  Court  has 
overlooked  much  evidence,  shewing  that  the 
mortgagee  has  not  realized  the  mortgage 
debt. 

2. — ^That  the  security  bond,  executed 
when  the  plaintiffs  took  the  lease  of  the 
mehal,  contains  an  admission  which  shews 
the  mortgage  debt  to  be  still  unsatisfied. 

3. — That  the  Judge  refused  to  hear  the 
objections  of  special  appellants  to  the 
Ameen's  report. 

4. — That  the  first  Court  gave  reasons  in 
detail  for  rejecting  the  Ameen's  report, 
which  the  Lower  Appellate  Court  did  not 
specifically  meet  and  answer. 

5. — That  the  Lower  Appellate  Court 
should  have  more  fully  enquired  into  and 
ascertained  the  exact  amount  received  by 
the  mortgagees. 

6. — That  the  Lower  Appellate  Court  has 
not  found  what  were  the  amounts  collected 
by  the  mortgagors  during  the  time  they 
were  in  possession  under  their  lease,  that 
period  being  admitted  by  them  to  be  for  the 
two  years  1268  and  1269,  and  alleged  by  the 
defendants  to  be  1267,  1268,  and  1269,  and 
found  by  the  Court  below  to  be  1268  and 
1269  and  half  of  1267. 

The /rj/ plea  requires  no  specific  remark, 
as  the  judgment  on  the  other  pleas  will 
cover  it. 

On  the  second  plea,  I  would  observe  that, 
after  a  careful  perusal  of  the  whole  of  the 
security  bond,  I  can  find  in  it  no  such  ad- 
mission as  the  special  appellant  wishes  us 
to  adopt.  It  merely  contains  a  recital  of 
the  terms  of  the  lease  under  which  the  mort- 
gagors admit  they  held  possession  in  1 268 
and  1269. 

In  respect  to  the  third  and  fourth  pleas, 
I  think  special  appellant  has  no  right  to 
urge  that  his  objections  to  the  Ameen's 
report  were  not  heard  or  more  fully  gone 
into,  when  he  (as  is  found  by  the  decision) 
admits  being  mortgagee  in  possession  from 
X  26 1  to  1267,  and  notwithstanding  positively 
refuses  to  file  the  usual  or  proper  accounts 
required  by  law,  but  merely  gives  in  a  paper 
containing  in  writing  an  assertion  of  what  he 
declares  to  be  due  on  the  mortgage.  I  quite 
concur    in    the   Judge's   remark   that   "the 
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mortgagee  having  produced  no  accounts,  every 
presumption  is  to  be  raised  against  him/' 
especially  where  the  law  (Regulation  XVII. 
of  1806)  is  both  so  strict  and  clear  that  the 
mortgagee  must  produce  proper  and  full 
accounts. 

Further,  I  think  the  reasons  which  the 
Judge  gives  for  accepting  the  plaintiff's 
account  based  on  the  Ameen's  report  to  be 
sound  and  cogent.  The  one  is  shewn  to  be 
tested  by,  and  correct  according  to,  the  other, 
with  a  slight  exception  which  is  against 
plaintiff. 

The  njain  contention,  however,  of  this 
special  appeal  has  been  on  the  fifth  and 
sixth  pleas,  m.,  as  to  the  ascertainment  of 
what  was  the  mortgage  debt,  and  how  it 
has  been  paid  off. 

As  before  remarked,  the  mortgagees  were 
found  to  be  in  possession  from  1261  to  1267. 
The  mortgagors,  on  the  other  hand,  admit 
that  they  had  a  lease  and  possession  from 
1268  to  1269.  In  regard  to  the  first  period, 
I  observe  again  that  defendants  file  no 
accounts.  In  regard  to  the  second  period, 
defendant  himself  fikd  a  decree  for  arrears  of 
rent.  In  the  defendant's  plaint  in  that  suit, 
it  is  clearly  stated  that  of  29,805  rupees 
then  due  on  account  of  the  lease  of  the  three 
mortgaged  mehals  (including  that  which 
is  the  subject  of  this  suit),  Rs.  15,355  had 
been  realized,  and  Rs.  14,450  were  due  of  the 
total  Rs.  29,805. 

The  Court  which  tried  that  suit  found 
that,  instead  of  Rs.  14,450  said  by  defendant 
to  be  due,  Rs.  13,842  only  were  due,  and 
gave  a  decree  accordingly. 

Now,  it  cannot  be  denied  that,  on  this 
statement  of  the  mortgagee,  defendant,  if 
the  money  of  that  decree  had  been  realized, 
nothing  whatever  would  have  been  due  on 
any  of  the  three  mortgaged  mehals  of  which 
the  mehals  in  suit  was  one.  But  two  con- 
tentions are  raised  on  this  point : — 

I. — ^That  it  is  for  plaintiff  to  prove  speci- 
fically that  he  paid  .off  the  mortgage  of  this 
very  mehal. 

2. — That  the  decree  is  not  shewn  to  have 
been  realized,  and  therefore  the  amount  of 
the  decree  must  be  considered  to  be  due. 

The  first  of  these  objections  I  look  upon 
as  utterly  untenable.  If  a  man  mortgages 
three  properties  for  Rs.  10,000,  and  it  is 
shewn  that  the  Rs.  10,000  have  been  paid 
with  interest,  it  cannot  be  said  that  any- 
thing is  duej^r  any  one  of  those  three  pro- 
perties. In  this  view,  I  would  at  once 
overrule  such  an  objection  as  this. 


On  the  second  of  these  objections,  I 
hold  that  a  decree  which  professes  to  trans- 
fer a  certain  sum  from  the  judgment-debtof 
to  the  judgment-creditor,  does  do  so,  unless 
the  judgment-creditor  can  shew  that  he 
could  not  realize,  from  want  of  assets 
the    debtor,   or   for    other  reasons.     In 
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this  case,  defendant  does  not  attempt 
to  shew  this.  The  pleader  merely  presses 
on  us  that  he  could  not  execute  till  he 
heard  the  result  of  the  special  appeal 
against  that  decree,  made  here  by  the  plaint- 
iff. It  is  clear  that  the  law  does  not  prevent 
a  decree-holder  executing  a  decree  during 
an  appeal,  although  it  may  be  with  or 
without  security,  at  the  discretion  of  the 
Courts.  Nor  does  it  appear  that  there  was 
any  order  or  injunction  of  any  Court  staying 
the  execution  of  the  decree,  while  it!  is  quite 
clear  that  the  decree  was  of  September  1 862 ; 
and  this  present  suit  was  not  brought  till 
lOlh  February  1863. 

As  to  the  mortgagor's  possession  in  ia68 
and  1269.  it  would  not  be  necessary  to  go 
into  the  detail  of  his  usufruct  during  those 
years,  for  if  my  view  be  correct  that  the  de- 
fendant not  having  shewn  that  the  decree  for 
Rs.  13,842  was  not  or  could  not  be  exe- 
cuted, that  sum  plus  the  Rs.  15,355  sidmitted 
to  have  been  received  by  defendant,  indicates 
that  the  total  for  the  three  mortgages  (includ- 
ing this)  stated  to  be  due,  viz,y  Rs.  29,805 
has  been  paid.  But  as  a  general  mle, 
I  think  that,  where  a  mortgagee  enters,  as 
defendant  has  here  done,  into  a  new  contract 
with  his  mortgagor  by  whigh  the  mortgagee 
I  accepts  a  sum  certain,  as  annual  jnmma,  as 
that  which  is  to  be  considered  the  annntl 
amount  ^payable  as  usufruct  in  liqaidation 
of  a  mortgage,  the  mortgagor  so  pat  in 
possession  taking  the  risk  of  short  collec- 
tions, failure  of  crops,  expenses  of  collectioo, 
and  so  forth,  such  a  mortgagor  does  not 
occupy  the  ordinary  position  of  a  mortgagee 
bound  to  account  for  all  his  gross  collec- 
tions, inasmuch  as  the  jumma  annually 
stipulated  to  be  paid  to  the  mortgagee  is,  in 
such  a  case,  accepted  by  the  latter  as  the 
total  usufruct  to  be  accounted  for. 

Such  being  my  view  of  this  case,  I  wDuk) 
dismiss  this  special  appeal  with  costs. 

Jackson,  y, — I  also  am  of  opinion  that  this 
appeal  should  be  dismissed.  The  Judge  has 
found  the  payments  from  1261  to  1267; 
and  as  to  the  payments  for  1268  and  1269, 
the  plaintiff  asserts  that  he  has  paid  the 
whqje  sum  due.  It  amounts  to  somethiftf 
less  than  Rs.  1 1,000.  The  defendant  admit* 
that  he  has  received  a  snm  ol  Rs.  151O00 
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from  ibe  plaintiff,  but  he  claims  to  credit 
some  portion  of  this  to  other  mortgages 
•which  he  holds  from  the  plaintiff.  He  does 
not  state  what  portion  he  has  credited  to 
each  mortgage.  He,  as  mortgagee,  is  bound 
under  the  law  to  give  an  account  of  all 
payments  made  towards  the  liquidation 
of  his  mortgage,  and,  on  his  refusal  or 
neglect  to  furnish  such  account,  every  pre- 
sumption will  be  made  against  him.  As  to 
the  Rs.  15,000  which  the  plaintiffs  have 
paid,  and  of  which  they  assert  that  Rs.  11,000 
was  paid  for  this  mortgage,  the  presumption 
is,  in  the  absence  of  all  assertion  or  evidence 
to  the  contrary,  that  it  was  so  paid. 

The  defendants  having  then  received  the 
money  they  lent  on  mortgage,  the  plaintiff 
is  entitled  to  redeem,  and  the  Judge  was  right 
to  decree  the  suit. 


Then  the  question  arises— Were  the  rents, 
which  accrued  out  of  the  ghatwalee  estate 
after  the  death  of  the  deceased,  liable  in  the 
hands  of  his  successor  to  pay  the  debts  of 
the  deceased  ?  We  think  it  perfectly  clear 
that  this  was  a  tenure  which  was  held  for  the 
purpose  of  public  services,  and  that  those 
who  perform  the  services  are  entitled  to 
remuneration,  and  that,  consequently,  the 
rents  are  not  liable  for  the  debts  of  the  previ- 
ous  holder  of  the  tenure. 

The  appeal  is  dismissed  with  costs. 


The  1st  August  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,^  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Ghatwalee  Tenure  (not  liable  for  debts  of  former 
deceased  holder). 

Case  No.  115  of  1866. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerbhoom,  dated  the  igth  De- 
amber  186^. 

Binode  Ram  Sein  (Defendant),  Appellant, 

versus 

The  Deputy  Ccynmissioner  of  the  Sonthal 
Pergunn^s  on  the  part  of  the  Court  of* 
Wards  (Plaintiff),  Respondent. 

Baboos  Sreenauth  Doss  and  Tarrucknath  . 
Sein  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Juggo- 
danund  Mookerjee  for  Respondent. 

The  rents  of  a  g^hatwalee  tenure  are  not  liable  for  the 
debts  of  the  former  deceased  holder  of  the  tenure. 

We  think  that  the  Judge  was  right  in 
the  decision  at  which  he  arrived.  This 
Court  is  not  bound  to  enforce  the  payment 
of  a  debt  due  from  the  deceased  out  of 
monies  in  the  hands  of  the  Court  of 
Wards,  which  would  not  have  been  liable 
to  pay  that  debt  but  for  the  Commissioner 
having  expressed  his  willingness  to  pay. 
If  the  Commissioner  expressed  his  willing- 
ness to  pay  out  of  the  proceeds  of  the  ward's 
estate  a  debt  for  which  that  estate  was  not 
liable,  this  Court  would  not  carry  out  the'con- 
lem  of  the  Commissioner. 

Vol.  VI. 


The  ist  August  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Mesne-profits—Llmitation— Pleading. 
Case  No.  1042  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  A  meen  of  Dacca,  dated 
the  20th  January  1866,  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  26th  Julv  186^, 

Mr.  J.  P.  Wise  (one  of  the  Defendants), 

Appellant, 

versus 

Poornima  Chowdhrain  and  others  (Plaintiffs), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Anund  Chunder  Ghosal  and  Uppro- 
kash  Chunder  Mookerjee  for  Respondents. 

The  plea  that  wasilat  cannot  be  recovered  for  more 
than  6  years,  though  not  taken  below,  may  be  enter- 
tained  at  any  stage  of  the  case. 

Wk  think  that  the  Principal  Sudder 
Ameen  has  substantially  found  that  the  de- 
fendant levied  tolls  upon  the  parties  using 
the  ferry  set  up  by  him,  and  that  this 
proceeding  had  the  effect  of  stopping 
the  plaintiff's  ferry.  We  cannot  interfere 
with  this  finding  in  special  appeal. 

But  the  claim  for  wasilat  cannot  be  ad- 
mitted for  a  period  more  than  6  years  (Clause 
16,  Section  i,  Act  XIV.  of  1859).  This  plea 
was  not  taken  below,  but  it  is  one  patent 
on  the  face  of  the  plaint,  and  is  a  substantial 
error  in  law  which  ought  to  be  corrected  at  any 
stage  of  the  case,^ 
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The  decision  of  the  Principal  Sudder 
Ameen  is  therefore  ametided.  The  plaint- 
iff will  recover  wasilat  for  six  years.  As 
the  special  appellant  has  failed  iti  the  main 
ground  of  his  special  appeal,  and  he  did  not 
take  the  plea  of  limitation  below,  he  mUst 
pay  the  costs  of  this  appeal.  Costs  below  to 
be  iti  |>roportioii  to  the  amended  decree. 


The  I  St  August  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Biesne-profits— Separate  causes  of  action— Lo- 
cal InTestig^ation. 

Case  No.  1047  of  1866. 

Special  Appeal  from  a  decision  passed  ^  Mr. 
7.  £.  S.  Lillie,  Judge  qf  East  Burdwan, 
dated  the  ijth  November  186$,  affirming  a 
decision  passed  hy  the  Principal  Sudder 
Ameen  of  thai  District^  dated  the  igth 
April  1863. 

Bamun  Doss  Mookerjee  (Defendant), 
Appellant^ 

versus 

Brojo  Kishore  Mitter  Mojoomdar  and  others 
(Plaintiffs),  Respondents. 

Mr.  C.  Gregory  for  Appellant. 

Bahoos  Khetter  Mohun  Mookerjee  and 
TaruckncUh  Sein  for  Responaents. 

A  sek»arate  cause  of  action  arises  as  to  each  of  seve- 
ral sums  received  as  mesoe-profits  id  respect  of  the 
same  property. 

A  party,  who  refuses  to  appear  before  an  Ameen  at 
the  time  he  hol()s  bis  local  investigation,  is  not  at 
liberty  afterwards  to  take  any  objection  to  the  Ameen's 
report. 

In  this  case,  the  plaintiff  sues  to  recover 
mesne-profits  of  certain  land  for  the  years 
1845-1058.  The  Court  below  has  decreed 
in  his  favor  for  the  last  twelve  of  those  years 
only. 

Against  this  decree,  the  defendant  has 
appealed,  his  first  objection  being  that  the 
plaintiff  had  in  1858  brought  a  suit  for  pos- 
session and  mesne-profkd  in  respect  of  the 
same  land,  claiming  mesne-profits  fh>m  the 
date  of  siitt  only  ;  and  that  he  catlhot  tiovr 
bring  a  fresh  action  in  rest>ect  of  other 
mesne-profits  which  accrued  from  the  same 


property.  In  support  of  this  objection,  he 
relies  on  the  Circular  Orders  of  tne  Sudder 
Court  of  the  1  ith  January  1859. 

The  Circular  Orders  in  question  are 
directed  against  the  practice  of  dividing  one 
cause  of  action  into  several  parts,  and  bring- 
ing several  actions  in  respect  of  them ;  but, 
whatever  may  have  been  the  view  formerly, 
it  has  been  decided  by  a  Full  Bench  of  this 
Court  (2nd  April  1864)  that  a  separate  cause 
of  action  arises  in  respect  of  each  several 
sum  received  as  profits  :  the  Circular  Orden 
in  question,  therefore,  are  not  applicable. 

The  second  objection  taken  by  the  ap- 
pellant is,  that  the  Judge  of  the  Lower 
Appellate  Court  was  wrong  in  not  allowing 
him  to  take  any  objection  to  the  Ameen's 
report,  although  he  had  refused  to  appear 
before  the  Ameen  when  he  held  his  local 
investigation.  But  in  so  deciding,  the 
Judge  of  the  Low^r  Appellate  Court  acted 
entirely  in  accordance  with  the  decision  of 
this  Court  of  the  21st  July  1862. 

The  third  objection  is  that  the  appellant, 
as  to  one  mouzah,  is  only  bound  to  pay  the 
sum  which  he  has  actually  received  from 
his  tenant.  But  this  objection  was  taken 
for  the  first  time  in  the  Lower  Appellate 
Court,  and  the  Judge  was  right  not  to  en- 
tertain it. 

The  last  objection  is  that  interest  has  been 
given  from  the  date  of  suit,  and  not  from 
the  date  of  decree ;  but  we  think  this  is  no 
more  than  what  the  plaintiff  is  entitled  to 
recover.  The  appeal  will  therefore  be  dis- 
missed with  costs. 


The  2nd  August  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markhy, 

Judges. 

Jtinglebooree  Tenure  (Caacehaent  and  resomp- 

tion  of)---£vidence. 

Case  No.  1038  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Judicial  Commissioner  of  Chota  Nag- 
porCf  dated  the  24th  January  t866y  affirm- 
ing a  decision  passed  by  the  Assistant  Com- 
missioner of  Maunbhoom,  dated  the  tgik 
April  r86s. 

Radha  Kishen  Singh  Durpo  Shaha  Deb 
(Plaintiff),  Appellant, 

versus 

fiishambhur  Singh  Puttur  (Defendant), 
Respondent. 

b 


it660 


Ciml 


THS  WBSKLY  XSPORTXR. 


Rulings, 


131 


Bahos  Chp$ndur  Chunder  Bose  and  Umbika 
Churn  Banerjtt  for  Appellant. 

• 

Bah0O  Juggodanund  M^okerjee  for 
Respondent. 

The  mere  admission  by  t|ie  defendant,  ^at  the  lands 
tn  question  are  within  the  plaintiff's  zemindary,  is  not 
sumcient  to  start  the  plaintiff's  case  when  he  sues,  as 
MBindar,  to  cancel  aiid  resume  an  alleged  hereditary 
junglebooree  tenure. 

In  this  case,  the  plaintiff  sued  as  zemin- 
dar to  cancel  and  resume  an  alleged  here- 
ditary junglebooree  tenure.  The  defendant 
and  his  ancestors  had  for  a  great  niimber 
of  years  been  in  possession  of  the  lan()s, 
and  no  rent  had  been  paid ;  but  the  plaintiff 
asserted  that  the  lands  had  been  held  in 
lieu  of  wages  only,  and  not  under  apy 
hereditary  right.  The  plaintiff,  however, 
failed  to  produce  any  evidence  whatever 
in  support  of  his  case,  beyond  the  admission 
that  the  lands  were  within  his  zemindary. 
This,  according  to  the  decisions  of  this 
Coon,  is  not  sufficient  to  start  his  case,  and 
the  Courts  below  were  right,  therefore,  in 
rejecting  his  claim. 

This  appeal  will,  therefore,  be  dismissed 
with  costs  and  interestf 


The  2nd  August  1866. 
J^^cstnt: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

•    Judges.  • 

Limitation— Pre-emption* 
Case  No.  751  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  BhauguU 
pore,  dated  the  2nd  December  186^1  affirm- 
ing a  decision  pcused  by  the  Sudder  Ameen 
of  that  District,  dated  the  28th  December 
1864, 

Shah  Mohsun  Ali  (Plaintiff),  Appellant, 

versus 

Nekhnam  Singh  and  others  (Defendants), 
Respondents. 

Moonskee  Apiegr  AH  Khan  Bahadoor  lor 


Mr.  R.  E,  Twidale  for  Respondents. 

A  suit  to  enforce  the  right  to  pre-emption  must  be 
brought  within  one  year  from  the  time  the  purchaser 
has  taken  possession  under  the  sale  impeached,  and  not 
from  the  time  when  the  person  daimmg  the  right  ob> 
tains  possession  of  that  which  forms  the  basis  of  his 

right. 

Plaintiff  originally  sued  for  certain 
property  under  an  alleged  right  of  pre-emp- 
tion, basing  his  claim  on  co-parcenership  |n 
the  estate  sold.  It  appears  that  the  pl^fntiff 
was  not  in  possession  of  the  share  of  the 
estate  his  alleged  title  to  which  formed 
the  basis  of  his  claim.  The  late  Sudder 
Court,  in  1857,  ruled  that  a  person  who 
claimed  by  right  of  pre-emption  q(i  the 
ground  of  parcenership  must  be  in  posses- 
sion of  that  which  forms  the  basis  of  claim 
before  his  plaim  under  the  right  of  pre^enjp- 
tion  can  be  enquired  into.  The  plaintiff, 
therefore,  sued  for  possession  of  his  share 
in  the  estate,  and  obtained  a  final  d^?re(t  in 
September  1864,  and,  11  days  after,  brings 
the  present  suit  for  possession  of  the  share 
purchased  by  defendant  many  years  agp,  on 
the  ground  of  pre-emption. 

The  Lower  Courts  have  dismissed  his 
claim  under  limitation  laid  down  by  CUuse 
I,  SectioT)  I  of  Act  XIV.  of  1859. 

Plaintiff  now  appeals  specially,  urging 
that,  as  the  Sudder  Court  Riled  that  he 
could  not  bring  his  suit  founded  on  a  right 
to  pre-emption  before  he  had  obtained  pos- 
session of  that  which  forms  the  basis  of  the 
right,  and  as  he  sued  accordingly,  and 
having  obtained  possession  of  the  s^me,  he, 
within  twelve  days,  has  instituted  the  pre- 
sent action,  he  is  within  tin^e. 

The  Sudder  Court  simply  ruled  that  no 
party  could  claim  a  right  of  pre-emption 
unless  he  were  in  possession  of  that  which 
forms  the  basis  of  his  claim.  It  said  no- 
thing further  and  implied  nothing  further. 
Plaintiff  subsequently  sued  for  possession 
of  his  own  share  in  the  estate,  and,  having 
obtained  a  decree,  now  sues  by  right  of  pr^ 
emption  of  the  share  purchased  by  the  de- 
fendant before  1857.  This  he  is  clearly 
unable  to  do  under  the  law  in  force,  which 
rules  that  such  suit  must  be  brought  within 
the  period  of  one  year  from  the  time  the 
purchaser  has  taken  possession  under  the 
sale  impeached.  As  plaintiff  has  not  acted 
up  to  the  law  in  force,  we  dismiss  his  special 
appeal  with  costs. 
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The  3rd  August  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bayley, 

Judges. 

Limitation— Jurisdiction — Suit  for  money  upon 
reg^istered  bond  with  lien  of  immoveable  pro- 
perty. 

Case  No.  ic>o6  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Bhaugulpore, 
dated  the  13th  March  1S66,  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  22nd  December  186^. 

Parashnath  Misser  (Plaintiff),  Appellant, 

versus 

Shaikh  Bundah  Ali  and  others  (Defendants), 

Respondents. 

Baboo  Mohendro  Lai  Shome  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents, 

Under  Act  XIV.  of  1P59,  whether  a  defendant  raises 
the  plea  of  limitation  or  not,  it  is  incumbent  on  the 
Court  to  see  that  it  has  jurisdiction,  and,  if  that  juris- 
diction^ has  lapsed  by  efflux  of  time,  to  refuse  to  exer- 
cise a  jurisdiction  which  it  has  not  by  law. 

If  a  party  has  a  lien  on  certain  property  as  security 
for  a  loan,  he  is  bound,  under  the  same  Act,  to  obtain 
both  a  decree  for  the  money  and  for  the  realization  of 
it  by  the  sale  of  the  property  pledged  within  3  years  from 
the  date  on  which  the  money  became  due  under  the 
unregistered  bond. 

Plaintiff  held  from  the  defendant  a  bond 
with  a  lien  of  certain  property  as  security 
for  the  amount  borrowed  by  him.  The 
defendant  did  not  pay  the  sum  borrowed  at 
the  stipulated  period,  so  the  plaintiff  brought 
a  suit  for  the  same  and  obtained  a  money- 
decree.  He  subsequently  brought  a  second 
suit  to  enforce  his  lien  by  the  sale  of  the 
property  pledged,  making  as  defendant  the 
party  in  possession. 

The  Judge,  omitting  points  which  are  not 
before  us,  ruled  thai  plaintiff  was  out  of  Court 
under  Clause  10,  Section  i,  ActXIV.  of  1859 ; 
naore  than  three  years  having  elapsed  since 
his  cause  of  action  arose. 

Plaintiff  now  appeals  specially,  urging  that 
Clause  12,  and  not  Clause  lo,  applies  to  the 
present  suit  which  is  for  the  recovery  of  an 
interest  in  immoveable  property,  and  that 
consequently,  plaintiff  is  not  out  of  Couni 
the  former  provision  of  the  law  giving  him 
12  years  within  which  to  sue;  and,  2nd, 
.that,  as  the  defendant  did  not  urge  the  plea 
of  limitation,  the  Judge  should  not,  of  his  own 
mere  motion,  have  raised  the  plea. 


Looking  to  the  second  objection,  we  are 
clearly  of  opinion  that,  under  Act  XIV^.  of 
1859,  whether  a  defendant  raises  the  plea  or* 
not,  it  is  incumbent  on  the  Court  to  see  that 
it  has  jurisdiction,  and,  if  that  jurisdic- 
tion has  lapsed  by  efflux  of  time,  to  refuse 
to  exercise  a  jurisdiction  which  they  have 
not  by  law.  As  to  the  application  of 
the  Statute  in  the  present  case,  we  have 
jiothing  before  us  to  show  that  it  has 
been  wrongly  applied.  The  Judge  quotes 
the  law  correctly,  though  he  does  not  expli- 
citly state  the  date,  and  special  appellant 
is  unable  to  supply  that  date,  with  a  view  of 
showing  that  an  error  has  been  made  below. 
We  would  only,  therefore,  observe  that,  un- 
der Act  XIV.  of  1859,  if  a  party  has  a  lien 
on  certain  property  as  security  for  a  loan, 
it  is  incumbent  upon  him  to  obtain  both  x 
decree  for  the  money  and  for  the  realization 
of  it  by  the  sale  of  the  property  pledged 
within  three  years  from  the  date  on  which 
the  money  became  due  under  the  unregister- 
ed bond;  and  if  he  does  not  obtain  both 
within  that  time,  he  is  out  of  Court  un- 
der the  Statute  of  Limitation.  We  reject 
the  special  appeal  with  costs. 


The  3rd  August  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bayley, 

Judges. 

Decree — ^Admission  by  defendant. 

Case  No.  987  of  1866. 

Special  Appeal  from  a  decision  passed  fy 
the  Judge  of  Beerbhoom,  dated  the  isth 
January  1866,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  thai  IJistrici, 
dated  the  jist  May  i86j. 

Issur  Chunder  Roy  (Plaintiff),  Appellant, 

versus 

Nobodeep  Chunder  Dutt  (Defendant), 
Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

^ Baboo  Anund  Chunder  Ghossal  for 
Respondent. 
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Althottgh  a  plaintifF,  when  the  defendant  denies  his 
claim,  is  Dound  to  prove  his  case  by  the  document  on 
which  he  relies,  still,  if  the  defendant  admits  any  sum 
.  to  be  doe,  that  admission,  irrespective  of  proof  offered 

iby  the  plaintifF,  is  sufficient  to  warrant  a  decree  in  the 
puintiff's  favor  fot  the  amount  covered  by  the  ad- 
mission. 

f  The  plaintiff,  who  is  a  silk  merchant, 
sues  the  defendant  for  Rs.  747,  due  part- 
ly, that  is  as  to  Rs.  687,  on  account  of 
monies  advanced,  and  partly,  that  is  as  to 
Rs.  60,  on  account  of  cloth  sold  to  him. 

\      The    defendant    admits    that    he    owes 

*  Rs.  547,  but  he  pleads  as  a  set-off  to  the 

debt  a  sum  due  to  him  by  plaintiff  on  account 

of  silk  sold,  which  leaves  plaintiff  a  debtor 

to  him. 

The  first  Court   held  that  there  was  no 

proof  of  the  set-off  pleaded,   and   that,   as 

,  the  defendant  admitted  that   Rs.    547  was 

due  to  plaintiff,  a  decree  must  pass  for  that 

amount. 

Both  parties  objected  in  appeal  against  the 
order  of  the  Lower  Court,  and  eventually  the 
Judge  was  of  opinion  that  the  plaintiff  had 
not  proved  his  case,  and  that  the  defendant 
had  not  proved  the  set-off  pleaded  by  him ; 
and,  notwithstanding  that  the  defendant 
admitted  that  he  owed  plaintiff  Rs.  547,  still, 
as  plaintiff  could  not  prove  his  books,  he 
was  not  entitled  to  a  decree. 

Plaintiff  now  appeals  specially,  urging, 
/x/,  that,  although  he  has  not  proved  his 
books,  he  is  entitled  to  a  decree  for  the  amount 
admitted  to  be  due  to  him  by  defendant ;  and, 
2nd,  that  the  Judge  has  come  to  no  finding 
regarding  the  cloth,  &c.,  valued  at  Rs.  60 
which  he  alleged  he  sold  to  defendant — a 
claim  evidenced,  not  by  the  books,  but  by 
witnesses. 

On  the  second  point,  the  special  appellant 
is  clearly  wrong.  The  Judge,  in  the  course 
of  his  judgment,  clearly  discredits  the  evi- 
dence by  which  this  plea  is  supported. 

As  to  the  first  objection,  we  think  that  the 
contention  of  plaintiff  is  sound,  and  that, 
although  a  plaintiff,  when  defendant  denies 
his  claim,  is  bound  to  prove  his  case  by  the 
document  on  which  he  relies,  still,  if  the 
defendant  admits  any  sum  to  be  due,  that 
admission,  irrespective  of  proof  offered  by 
the  plaintiff,  is  sufficient  to  warrant  a  decree 
for  Uiai  amount  in  the  plaintiff's  favor.  We 
therefore  reverse  the  Judge's  order,  and  re- 
vive that  of  the  first  Court,  decreeing  to 
plaintiff  Rs.  547,  with  interest  at  12  per  cent. 
I  on  that  sum  from  the  date  of  suit  to  the  date 
I  of  realization,  and  costs  to  be  borne  throughout 
in  proportion  to  the  amount  decreed  and'dis- 
nuised. 


The  3rd  August  1866. 


Present  : 


The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Adoption. 
Case  No.  154  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  S.  Wright,  Principal  Sudder  Ameen 
of  Dinagepore,  dated  the  i6th  February 
1866. 

Pritima  Soonduree  Chowdhrain  (Defendant), 

Appellant^ 

versus 

Anund  Coomar  Chowdhry  for  self  and  as 
guardian  of  his  minor  brothers,  and  others 
(Plaintiffs),  Respondents, 

Mr,  A.  T,  T,  Peterson  and  Baboos  Unoo- 
kool  Chunder  Mookerjee  and  Unnoda 
Pershad  Banerjee  for  Appellant. 

Mr.  R.  V.  Doyne  and  Baboo  Gyanendro 
Mohun  Tagore,  Dwarkanath  Mitter,  and 
Sreenath  Doss  for  Respondents. 

Suit  laid  at  Rupees  72,818-12-8. 

The  absence  of  reijistry  and  stamped  paper  may  fi^ive 
rise  to  inferences  ag^'ainst  the  genuineness  or,  but  cannot 
invalidate,  a  deed  of  permission  to  adopt. 

No  stereotyped  form  is  prescribed  for  deeds  of  this 
description. 

This  is  a  suit  to  set  aside  a  deed  of  per- 
mission to  adopt,  and  is  valued  at  Rupees 
72,818-12-8. 

The  plaint  sets  forth  that  Narain  Chow- 

;  dhry,  the  husband  of  the  defendant.  Pritima 

I  Soonduree,  died  on  the  8ih  Pous  1265  B.  S., 

I  leaving  his   widow,    the   said    Pritima.    who 

was   enceinte,    and    a    maiden    daughter   by 

name  Koomodinee.     The  widow  gave  birth 

to  a  daughter   who   died    an    infant.      The 

elder     daughter     Koomodinee     also     died 

unmarried. 
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The  plaintiffs  allege  that  they  are  the 
reversioners,  and,  after  the  death  of  Priiima, 
entitled  to  succeed  to  the  estate  of  the  afore- 
said Narain  Chowdhry;  that  a  dispute 
arising  between  Pritima  Soonduree  and  Sre 
Soonduree,  the  widow  of  her  step-son,  Pri- 
tima, in  a  case  of  mutation  of  names  before 
the  Collector,  filed  a  fabricated  deed  of  per- 
mission to  adopt,  dated  the  15th  Bhadro 
1265  B.  S.j  alleging  that  it  had  been 
granted  to  her  by  her  late  husband,  -Narain 
Chowdhry ;  that,  in  point  of  fact,  the 
husband  of  the  defendant  never  gave  her 
any  such  permission ;  that,  alihough  Pri- 
tima has  not  yet  carried  out  her  intention  of 
adopting  a  son,  ii  is  not  unlikely  that  she 
will  do  so  to  ihe  injury  of  the  plaintiff's 
interests  as  reversioners.  The  prayer  of  the 
plaint  is,  that  the  deed  may  be  set  aside  as 
fabricated,  and  that  the  plaintiffs  may  be 
declared  to  be  entitled  to  the  estate  of  the 
late  Narain  Chowdhry  after  the  death  of  the 
defendant,  Pritima  Soonduree.  A  schedule 
of  the  properties  comprising  the  estate  of 
Narain  Chowdhry  is  annexed  to  the  plaint. 

The  suit  was  instituted  on  the  22nd  of 
December  1865,  and  decided  on  the  i6ih 
February  1866. 

In  their  written  statement,  the  plaintiffs 
urge  that  the  deed  of  permission  is  a  fabri- 
cated instrument ;  that,  had  it  been  genuine, 
the  defendant  would  have  first  made  mention 
of  it  in  the  case  before  the  Moonsiff  of  Tha- 
koorgunge ;  that  the  deed  filed  by  the 
defendant  appears  to  bear  the  impression  of 
the  seal  of  the  deceased  Narain  Chowdhry, 
but  in  point  of  fact  no  seal  was  used  by  him  ;< 
that,  had  the  instrument  been  genuine,  it' 
would  in  all  probability  have  been  witnessed 
by  respectable  persons,  the  spiritual  guide 
or  the  relatives. 

The  absence  of  registration  is  also  dwelt 
upon.  That  Narain  Chowdhry  was  not 
sick  in  Bhadro  1265  B.  S.,  at  which  time  it 
is  alleged  the  deed  was  executed. 

The  Principal  Sudder  Ameen  of  Dinage- 
pore,  Mr.  S.  Wright,  gives  a  brief  analysis 
of  the  oral  evidence  on  both  sides,  and 
observes  that  "  the  material  issue  of  fact  aris- 
ing in  this  case  is  the  truth  or  otherwise  of 
the  deed,  dated  the  15th  Bhadro  1265  B.  S., 
empowering  the  defendant  to  adopt  heirs  to 
her  late  husband,  and  that,  in  the  event  of 
this  deed  proving  to  be  false,  whether  the 
plaintiff's  rights  in  the  property,  as  next  of 
kin  to  Narain  Chowdhry,  can  be  upheld." 

The  Principal  Sudder  Ameen  was  of 
opinion  that  the  document  in  question  was 
false.     He  observes  ''  that  it  is  on  un^tapi^p- 


ed  paper  and  therefore  invalid;  that  be 
does  not  beh'eve  that  the  late  Narain  Chow- 
dhry ever  executed  it,  for  none  of  the  wiu 
nesses  to  it,  or  those  who  declare  that  they 
were  present  when  it  was  drawn  up,  are 
of  any  respectability,  and  most  of  them  do 
not  reside  in  the  same  village  as  the  defend- 
ant; that  the  little  discrepancy  observable 
in  their  testimonies  shows  that  they  have 
been  well  tutored ;  that  the  ink  is  too  fresh 
for  a  deed  of  this  age ;  that  it  is  very  an- 
likely  that  Narain  Chowdhry,  who  had  a 
daughter,  and  a  wife  about  to  give  birth  to 
another  child  which  might  al.>o  have  been 
a  daughter,  should  so  entirely  have  ignored 
their  interests  when  he  is  said  to  have  exe- 
cuted it,  which  is  a  mere  farce,"  \Note. — 
The  judgment  here  is  not  very  intelligible. 
We  have,  however,  quoted  the  very  words 
used. J  ''  I'hiit,  with  regard  to  the  adoptiOD, 
the  deed  w:is  so  worded  as  to  leave  the 
defendant  the  entire  control  of  the  property, 
as  the  adopted  heir  was  only  to  be  allowed  to 
take  possession  when  the  defendant  thought 
fit  to  yield  it  up  to  him ;  that  up  to  this 
time  no  son  had  been  adopted ;  that  it  is 
admitted  that  Narain  Chowdhry  lived  four 
months  after  the  alleged  deed  was  executed, 
and  yet  no  attempt  was  made  to  register  it, 
which  was  of  the  greatest  importance, 
especially  when,  as  defendant  declares,  there 
was  a  bad  feeling  between  her  husband  and 
his  relatives,  and  he  would  not  h^ve  neglect- 
ed any  means  of  establishing  its  validity  had 
he  really  executed  it;  that  the  defendant 
was  called  upon  to  file  any  other  documents 
bearing  her  late  husband's  ^al  and  signatnre 
to  prove  whether  those  borne  on  the  deed  of 
adoption  were  really  his,  but  she  neglected 
to  do  so,  though,  observes  the  Principal 
Sudder  Ameen,  she  must  be  in  possession 
of  some,  for  he  was  a  wealthy  land-holder 
and  must  have  granted  leases,  &c.,  to 
farmers  and  others ;  further,  that  she  did  not 
make  mention  of  this  deed  of  permission  to 
adopt  when  she  asked  the  Court  to  confirm 
her  as  her  deceased  husband's  heiress.  " 

The  suit  of  the  plaintiff  was  decreed,  the 
deed  was  set  aside,  and  the  plaintiffs  were 
declared  to  be  entitled  to  succeed  to  the 
estate  of  the  late  Narain  Chowdhry  on  the 
death  of  the  defendant,  his  widow.  Costs 
of  suit  to  be  paid  by  the  defendant. 

In  this  Court,  Mr.  Peterson  has  been 
heard  for  the  appellant,  and  Messrs.  Doync 
and  Tagore  for  the  respondents. 

l^he  arguments  on  both  sides  have  been 
elaborate  and   able.     We  are  called  upof^ 
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to  pronounce  our  opinion  upon  a  single 
question  ot  fact  with  respect  to  wiiich  there 
Is  oral  evidence  on  both  sides.  We  are 
fully  sensible  of  the  advantage  which  the 
Lower  Court  possessed  in  having  the  wit- 
nesses before  it,  but,  at  the  same  time,  after  a 
full  and  careful  consideration  of  the  whole  of 
the. evidence  and  surrounding  circumstances 
of  the  case,  we  have  felt  no  hesitation  in 
arriving  at  a  different  opinion  from  that  ex- 
pressed by  the  Principal  Sudder  Ameen. 

The  deed  of  permission  to  adopt  is  dated 
the  i5lh  of  Bhadro  1265  B.  S.  This  do- 
cument is  to  the  following  effect : — 

"  I  am  very  ill  with  fever,  &c.  It  is  im- 
possible to  say  what  may  happen  for  good 
or  evil  to  my  body.  You  are  my  third  wife ; 
pu  have  borne  me  a  daughter,  and  you  are 
now  for  the  second  time  enciente.  If  by  the 
will  of  God  you  bear  a  male  child,  and  he 
live,  well  and  good  ;  if  not,  looking  to  futurity, 
and  to  the  offerings  of  oblations  and  funeral 
rites  to  myself  and  ancestors,  I  give  you 
this  deed  of  permission.  If  I  do  not  recover 
from  this  illness,  you  will  adopt  three  sons 
in  succession  and  keep  up  the  offering  of 
oblations,  rfc.  Until  you  deem  your  adopted 
son  to  be  capable  of  transacting  business, 
or  during  the  period  of  your  life,  you  will 
not  make  him  proprietor  of  any  portion  of 
my  estate,  nor  cause  registration  of  his  name 
for  my  immoveable  estate.  But  the  whole 
<rf  my  estate  Is  the  property  of  my  minor 
BOD  aforesaid,  and  you  are  not  entitled  to 
alienate  it  or  bestow  it  in  gift  To  this 
effect  I  have  ex€<cuted  this  deed  of  permis- 
sion to  adopt." 

There  are  seven  subscribing  witnesses  to 
this  document,  and  on  the  face  of  it,  it  is 
apparent  that  it  has  been  twice  filed  in 
Coort,  viz,^  on  the  a  2nd  of  November  1859 
and  on  the  ist  October  1861. 

The  Principal  Sudder  Ameen  commences 
his  judgment  by  broadly  stating  that  the 
deed  of  permission  is  invalid,  because  it  is 
not  engrossed  on  stamped  paper.  A 
deed  of  this  description  is  not  invalid  for 
the  above  reason.  Moreover,  under  the 
Hindoo  Law,  a  verbal  permission  to  adopt,  if 
wpporied  by  reliable  evidence,  would  be  per- 
fealy  valid.  We  may  also  observe  that 
neither  under  the  old  nor  the  new  Regis- 
tnuion  Ad  is  it  compulsory  to  register  docu- 
ments of  this  description.  The  absence, 
therefore,  of  registry  and  stamped  paper 
may  give  rise  to  inferences  against  ^the 
genttineness  of  the  deed,  bat  is  by  no  means 
conclusive. 


The  onus  is  upon  the  defendant.  Has  she 
well  discharged  herself  of  it }  In  estimat- 
ing the  value  and  weight  of  the  evidence 
adduced  by  the  defendant,  it  is  important  not 
;  to  lose  sight  of  the  admitted  fact — ^a  fact  dis- 
!  closed  by  the  proceedings  in  several  suits 
before  the  local  Courts,  copies  of  which  have 
been  filed — that  the  husband  of  the  defend- 
ant, and,  after  his  decease,  the  defendant, 
were  on  bad  terms  with  the  other  members  of 
the  family.  The  enmity  must  have  been  of 
a  very  bitter  character,  for  we  find  one  of  the 
members  of  the  family  openly  and  broadly 
asserting  in  a  Court  of  justice  that  the  de- 
fendant was  not  the  wife  of  Narain  Chow- 
dhry  but  his  mistress ;  and  other  members 
of  the  family,  attempting  to  take  out  a  com- 
mission de  lunaiico  tnquirendo  against  Narain 
Chowdhry.  This  bad  feeling  between  the 
members  of  the  family  will  account  for  the 
absence  of  the  relations  and  others  interested 
in  the  succession  to  the  estate  of  Narain 
Chowdhry  at  the  time  the  deed  was  exe- 
cuted. 

The  witnesses  to  the  deed  are  just  the 
description  of  witnesses  we  should  have  ex- 
pected to  find  under  such  circumstances  and 
in  a  case  where  it  was  clearly  the  object  of 
the  grantor  of  the  deed  to  keep  the  matter 
secret  from  his  relations.  They  are  the  do- 
mestic and  other  confidential  servants  of  the 
grantor,  and  if,  owing  to  the  delay  upon  the 
part  of  the  plaintiffs  in  bring  ng  this  suit  in 
the  face  of  early  and  bold  publicity  on  the 
part  of  the  defendant,  the  latter  has  been 
prevented  from  obtaining  more  contempora- 
^neous  testimony,  a-  Court  of  Equity  will  not 
suffer  her  to  be  prejudiced  by  omissions 
solely  due  to  the  conduct  of  the  plaintiffs. 

Early  and  open  publication  of  deeds  of 
this  description  has  always  been  insisted 
upon  by  our  Courts  as  essential,  and  very 
\  properly  so.  In  this  case,  we  find-  such 
publicity.  Very  shortly  after  the  death  of 
her  hu:»band,  the  defendant  applied  to  be  ad- 
mitted to  carry  on  a  suit  which  had  been 
instituted  by  him  during  his  lifetime,  stating 
that  she  was  his  heiress.  She  was  opposed 
by  her  step-son  s  widow  Sri  Soonduree,  who 
alleged  that  she  was  the  legal  heiress  of 
Narain  Chowdhry,  and  that  the  defendant 
was  noi  the  wife,  but  ihe  mistress  of  the  said 
Naram  Chowdhry.  This  objection  was  suc- 
I  cessful,  and  Sri  Soonduree  was  permitted  by 
ihe  Moonsiff  of  Thakoorpo  ir  to  carry  on  the 
suit.  The  defendant  in  this  suit,  Priiima 
Soonduree,  immediately  appealed,  and  in  her 
petition  of  the  25th  November  1859,  ^^ 
contents  of  which  are  recited  in  the  decision 
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of  the  Judge  of  Dinagepore.  dated  the  i6lh 
May  i860,  she  distinctly  states  that  she 
was  the  lawful  wife  of  Narain  Chowdhry, 
and  that  he  had  given  her  a  deed  of  permis- 
sion to  adopt  a  son.  She  further  denounced 
the  conduct  and  aspersions  of  her  step- son's 
widow  as  instigated  hy  the  enmity  entertained 
towards  her  by  her  husband's  relations.  The 
order  of  the  MoonsiiT  was  reversed,  and 
Pritima  Soonduree  was  permitted  to  carry  on 
the  suit  which  had  been  instituted  by  her 
husband.  In  a  proceeding  of  the  above  de- 
scription which  was  of  a  summary  character, 
it  was  obviously  unnecessary  for  the  defend- 
ant Pritima  to  do  more  than  state  that,  as 
widow  of  Narain  Chowdhrj',  she  was  entitled 
to  be  made  his  "  locum  lenens*'  in  the  suit 
which  was  pending — a  suit  to  recover  a  very 
small  sum  of  rent.  When  her  very  slalus 
as  wife  was  attacked,  she  became  thoroughly 
alive  to  the  necessity  of  protecting  her  title 
and  that  of  the  son  she  might  adopt  under 
the  permission  granted  to  her  by  her  husband, 
and  we  therefore  find  her  boldly  asserting 
the  existence  of  such  a  deed  on  the  25th 
November  1859.  Moreover,  she  filed  it  in 
the  proceedings  to  cause  her  name  to  be  re- 
gistered on  the  Collector's  rent-roll  on  the 
22nd  November  1859,  or  b«fore  she  made 
the  averment  in  the  petition  alluded  to  above. 
We  fully  admit  that,  during  the  lifetime  of 
the  defendant,  the  plaintiffs  could  not  inherit, 
but  we  also  well  know  that  it  is  usual 
with  the  people  of  this  country  who,  as  rela- 
tives or  connections,  have  any  hope  or  in- 
terest, however  remote  or  contingent,  in  the 
succession  to  a  valuable  estate  such  as  this^ 
is,  to  enter  emphatic  protests  and  denuncia- 
tions then  and  there  when  their  rights  are 
in  any  way  imperilled.  When  was  the  pre- 
sent suit  brought?  On  the  22nd  December 
1865.  or  six  years  and  one  month  after  the 
open  publication  of  the  deed. 

It  has  been  said,  in  the  course  of  the 
argument,  that  the  deed  was  not  publish- 
ed during  the  life  of  the  grantor  and  not 
until  some  months  after  his  death.  This 
is  true,  but  it  was  unnecessary  and  repug- 
nant to  the  prejudices  of  a  Hindoo  gentle- 
man, situated  as  Narain  Chowdhry  was,  to 
publish  it  during  his  life.  He  had  not  given 
up  all  hope  of  life  when  he  executed  it ;  he 
had  a  maiden  daughter  then  alive,  and  who 
might  have  a  son  ;  his  wife  was  encienle ; 
there  was  a  fair  and  reasonable  hope  of  male 
issue.  His  relations  were  hostile  to  him  : 
why  should  he  publish  to  them  and  to  the 
world  his  wishes  which  depended  for  their 
fulfilment  upon  many  contingencies  ?    As  to 


the  delay  on  the  part  of  his  widow  to  publish 
it — a  delay,  after  all,  of  a  few  months 
only — we  know  that  natives  and  more  pani« 
cularly  native  ladies,  are  not  punctual,  but 
procrastinating  in  their  habits  of  business, 
and  there  was  no  really  pressing  necessity 
to  produce  it  until  her  slatus  as  wife  was 
attacked ;  and  then,  after  all,  what  is  this 
delay  of  a  few  months  in  comparison  to  the 
long  and  unexplained  period  of  six  years  and 
upwards  which  the  defendant,  well  knowing, 
as  they  say,  that  the  deed  was  a  rank  for- 
gery, suffered  to  elapse  before  they  ventured 
to  impugn  it  by  suit  in  Court?  If,  then, 
early  publicity  be  a  "  sine  qud  non^*  we  think 
that  this  deed  was  published  at  an  early  and 
fitting  opportunity. 

The  evidence  as  to  its  execution  is,  on  the 
whole,  satisfactory,  whereas  the  witnesses 
for  the  plaintiffs  are  their  servants,  and  one 
of  them  is  the  father  of  Sri  Soonduree.  who 
took  an  active  part  in  prosecuting  the  de- 
fendant. These  witnesses  simply  state  that 
they  never  heard  of  such  a  deed,  and  that 
they  are  of  opinion  that  no  such  deed  was 
ever  executed.  The  terms  and  conditions  of 
the  deed  may  be  somewhat  uifbsual,  inas- 
much as  no  provision  is  made  for  the 
daughter,  and  the  enjoyment  of  the  estate  by 
the  son  to  be  adopted  is  made  to  depend 
upon  the  discretion  of  his  mother  ;  but  look- 
ing to  the  fact  that  the  defendant  was  the 
youngest  and  perhaps  the  best  loved  and 
most  trusted  of  the  wives  of  the  grantor, 
we  see  nothing  so  violently  improbable  in 
the  dispositions  made  by  4he  grantor  as  to 
induce  us  to  question  or  doubt  the  genuine- 
ness of  the  deed. 

The  plaintiffs,  in  their  written  statement, 
allege  that  Narain  Chowdhry  had  no  seal, 
and  that  the  deed  is  impressed  with  a  seal. 
In  reply  to  this  argument,  all  we  can  say  is 
that,  if  the  deed  were  a  forgery,  and  ihe 
grantor  was  not  in  the  habit  of  using  a 
seal,  there  was  no  good  reason  why  a  seal 
should  have  been  impressed  upon  the  ^^^^ 
thus  adding  to  the  chances  of  detection. 
The  defendant,  it  appears,  asked  the  Court 
below  to  give  her  lime  to  search  for  other 
documents  bearing  the  seal  and  signature 
of  her  husband,  bpt  the  suit  was  decided 
within  eight  days  after  the  call  was  made. 
The  plaintiffs  did  not  attack  the  genuineness 
of  the  signature,  and  it  would,  therefore, 
have  been  anything  but  politic  for  the 
defendant  to  volunteer  to  supply  the  means 
of  ^comparing  signatures — a  test  which,  at 
the  best,  is  but  a  fallible  one. 
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The  learned  Counsel,  Mr.  Tagore,  sub- 
mitted to  the  Court  a  specimen  of  a  deed 
'of  adoption  to  be  found  in  Strange's  Hindoo 
Law,  and  seemed  to  think  that,  because  the 
deed  in  this  case  is  not  drawn  up  according 
to  that  form,  it  is  not  a  genuine  instru- 
ment; but  we  are  not  aware  that  there 
is  any  stereotyped  form  for  deeds  of  this 
description.  Then,  as  to  his  attempt  to  show 
that  the  deed  was  not  valicf,  we  would  ob- 
serve that  this  point  was  not  taken  by  his 
learned  senior  Mr.  Doyne,  nor  by  the  plaint- 
iffs in  their  pleadings  below.  They  went 
to  trial  upon  the  simple  issue  of  the 
genuineness  or  otherwise  of  the  deed,  and 
the  appeal  was  argued  before  us  on  that 
issue  alone.  Bsing  of  opinion  that  the  deed 
10  question  is  a  genuine  document,  we  reverse 
the  decision  of  the  Principal  Sudder  Ameen, 
and  decree  this  appeal  with  costs  and  in- 
terest 


land  on  the  Bhoomear  tenure  according  to 
the  custom  of  that  country.  Plaintiffs  al- 
lege  that  they  are  modern  settlers,  in  their 
present  village,  and  not  what  they  pretend  to 
be.  But  it  is  clearly  found,  as  a  fact,  that 
they  are  the  ancient  Bhoomears  of  the  village 
holding  rent-free  on  a  hereditary  lenur^ 
which  plaintiff  cannot  touch.  There  is  not 
the  least  ground  for  the  special  appeal  which 
is  dismissed  with  costs.  It '  is  not  denied 
that  Bhoomears  are  bound  to  render  certain 
customary  services,  but  the  land  cannot  be 
resumed. 


The  3rd  August  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  £.  Jackson, 

Judges. 

Bhoomear  Tenurea— Resumption. 
Case  No.  1187  of  1866. 

Special  Appeal  /rom  a  decision  passed  by 
ihe  Judicial  Commissioner  of  Chota 
Nagpore,  dated  ihe  isih  January  rS66, 
reversing  a  decision  passed  by  ihe  Assisi- 
ant  Commissioner  of  Lohardagah,  dated 
ihe  jih  December  1864, 

Gopalnath  Tewaree  (PlaintifiF)*  Appellani, 

versus 

Bhooyah  Oranoo  and  another  (Defendants), 

Respondents, 

Mr.  C.  Gregory  for  Appellants. 

Baboo  Bhowanee  Churn  Dull  for 
Respondents. 

Bhoomears  are  bound  to  render  certain  customary 
ttnricet,  but  their  lands  are  not  resumable. 

This  is  a  case  from  Chota  Nagpore.    "The 
defendants  are  aboriginal  Bhoomears  holding 
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The  3rd  August  1866. 

Preseni : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  J.udges, 


Land  Disputes— Jnrisdictioji — Evidente — Pos- 
session—Title—Onus probandi. 


Case  No.  888  of  1866.  •    ^ 

.  ■      * 

Special  Appeal  from  a  decision  passed  by 
ihe  Addiiional  Judge  of  Dacca,  dated 
ihe  joih  December  186^^  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  Fureedpcre^  dated  ihe  2yth 
May  /86s, 

Baboo  Chunder  Cooraar  Roy  (one  of  the 
Defendants),  Appellant, 

versus 

Kureem    Buksh   Chowdhry   (Plaintiff)    and 
others  (Defendants),  Respondents, 

Baboos  Sreenath  Doss  and  Bungsheedhur 
Sein  for  Appellant. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondents. 

The  investigation  by  a  Magistrate  in  a  case  in  which 
he  found  that  the  lands  in  dispute  were  not  within  his 
jurisdiction  but  within  that  of  another  Magistrate  is 

not  evidence.  .     .,     .  .    ^      t    u      •    •  j 

Nor  is  the  opinion  ot  the  Magistrate  who  has  junsdic- 
tion  evidence  on  the  question  of  title,  the  Magistrate's 
duty  in  such  cases  being  confined  to  the  point  of  pos- 
session. 
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In  a  suit  for  an  accretion^  the  onus  is  on  the  plaintiff 
to  prove  title. 

The  decision  of  the  Judge  is  both  defect- 
tive  and  wrong  in  law,  and  we  set  it  aside 
altogether.  The  investigation  by  Mr.  Chap- 
man, the  Magistrate  of  Pubna,  is  literally 
no  evidence  whatever.  It  was  made  in  a 
case  in  which  that  official  foand  that  he 
had  no  jurisdiction  over  the  lands,  which  lay 
within  the  jurisdiction,  not  of  Pubna,  but  of 
Fureedpore.  The  Judge  will  take  no  notice 
of  the  opinion  delivered  by  Mr.  Chapman 
under  such  circumstances. 

The  case  is  one  in  which  the  defendant 
has  been  kept  in  possession  by  the  award 
of  a  competent  Court — that  of  the  Magistrate 
of  Fureedpore.  The  Magistrate's  duty  in 
such  cases  is  confined  to  the  point  of  pos- 
session, and  any  opinion  which  the  Magis- 
trate of  Fureedpore  may  have  given  as  to 
title  is  no  evidence,  and  ought  not  to  form 
the  grounds  of  the  decision  of  the  Civil 
Court. 

In  this  case,  the  plaintiff  claims  the  land 
as  an  accretion  to  Khapore,  and  the  defend- 
ant as  an  accretion  to  Kistojeebunpore.  It 
win  be  for  the  plaintiff  to  prove  his  case, 
and  if  he  should  set  up  a  strong  case  of  title, 
and  the  defendant  should  fail  to  rebut  it, 
the  plaintiff'  may  then  get  a  decree,  but  not 
otherwise.  The  Judge  is  desired  to  passj 
an  entirely  new  decision  in  the  case,  and  to 
pass  it  with  reference  to  the  merits,  to  the 
usual  presumptions  of  law,  and  to  the  laws 
regarding  accretion  and  title. 

Remand  accordingly. 


The  4th  August  1866. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and 
Shumbhoonath  Pundit,  Judges. 

Joffiadiction  (of  Sudder  Ameen>--;oinder  of 
cames  01  actJon—Potaesrion  ofjolknr  and 
Metne-profita. 

Case  No.  989  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  21st 
February  1866,  reversing  a  decision 
passed  by  the  Sudder  Ameen  0/  that 
District,  dated  the  24th  August  180^. 


Shaikh  Khoda  Buksh  (Plaintiff), 
Appellant^ 

versus 

Shaikh  Kureem  Buksh  and  others 
(Defendants),  Respondents, 

Mr,  R,  E.  Twidale  for  Appellant. 
Mr.  C  Gregory  for  Respondents. 

A  Sudder  Ameen  may  join  two  causes  of  action,  one 
of  which  is  for  possession  of  a  julkur,  the  value  of  which 
is  within  the  cognizance  of  the  Moonsiff,  and  the  other 
for  mesne-profits,  provide^  the  value  of  the  whole  sidt 
is  within  the  jurisdiction  of  the  Sud^r  Ameen. 

In  this  case,  the  action  was  brought  by  the 
special  appellant  in  the  Court  of  the  Sudder 
Ameen,  and  it  was  valued  at  Rs.  90  for 
possession  of  the  fishery,  the  possession  <A 
which  is  sued  for,  and  at  Rs.  653  for  mesne- 
profits  asked. 

The  Sudder  Ameen  gave  a  decree.  The 
Lower  Appellate  Court,  on  the  appeal  of  the 
defendant,  decreed  the  appeal.  The  Lower 
Appellate  Court  first  decides  that,  because  the 
valuation  of  the  julkur  is  within  the  cog- 
nizance of  the  Moonsiff,  the  Sudder  Ameen 
should  not  have  heard  this  case,  as,  according 
to  the  reading  of  the  law  by«the  Lower  Appel- 
late Court,  these  two  causes  of  action  could 
not  be  joined  together  so  as  to  be  cogniz- 
able by  the  Sudcfer  Ameen.  The  Judge  then 
proceeds  to  pronounce  some  opinion  against 
the  merits  of  the  case  of  the  special  appel- 
lant, which  he,  after  holding  that  the  Court  <^ 
first  instance  had  no  jurisdiction,  should  not 
have  done.  The  Court  ends  with  a  direction 
that  the  special  appellant  may  sue  afresh  for 
possession. 

The  Court  below  has  entirely  misread  the 
law.  Section  8  of  Act  VIII.  of  1859  author* 
ized  the  Sudder  Ameen  to  try  the  whole  of 
this  case,  as  the  total  value  of  the  suit  was 
within  his  jurisdiction.  The  case  is,  accord- 
ingV>  remanded  to  the  Lower  AppelhOe 
Court  to  try  the  appeal  on  the  merits. 

b  . 
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The  4th  Angost  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 
son,  Judges. 

Hindoo  Law  (IffitaksharaHPartitioii  (Proof  of) 
-Certificate  (under  Act  XXVII.  of  z86o). 

Cases  Nos.  307  and  308  of  1866 .♦ 

R^ular  Appeals  from  an  order  passed  by  the 
Judge  of  Gya,  dated  the  Jth  April  1866. 

Mussamut  Josoda  Koonwur  (Plaintiff), 
Appellant, 

versus 

Gonric  Byjonath  Sohae  Singh  (Defendant), 
Respondent, 

Messrs.  R.  V,  Doyne  and  W.  E.  Peacock,  and 
Bahoos  Unnoda  Pershad  Banerjee,  Kishen 
Kishore  Ghose,  and  Mohesk  Chunder 
Chewdhry  for  Appellant. 

Mttsrs.  A.T.  T.  Peterson  and  R.  T.  Allan, 
and  Baboos  Dwarkanath  Mitter,  Kishen 
Succa  Mookerjee,  and  Tarucknath  Sein 
for  Respondent. 

Whether  a  nephew  takes  his  uncle's  share  by  mere 
Jwrrnrorship  or  by  inheritance,  if  he  takes  on  the  ground 
otuieirhavingr  been  joint  in  estate,  he  **  succeeds  to" 
ttd  ''becomes  entitled  to  the  effects  of  "  the  deceased 
TOm  the  meanincr  of  Act  XXVII.  of  i860. 
.  lender  the  Mitakshara  Law,  there  may  be  a  partition 
«  e^te  without  any  actual  division  of  the  lands  into 
P^iceb,  and  allotment  of  those  parcels  to  the  different 
"irets  to  be  held  by  them  in  severalty. 

These  are  appeals  from  two  orders  of 
ihc  Judge  of  Gya,  the  one  rejecting  the  ap- 
plication of  the  appellant  Mussamut  Josoda 
Koonwur  for  a  cenificate  under  Act  XXVII. 
rf  i8do  as  representative  of  her  deceased 
lusband  Joy  Kumin  Lai — ^the  other  grant- 
H  a  certificate  under  that  Act  to  the 
«pondent  Gourie  Byjonath  Pershad,  the 
lephew  of  the  deceased. 
Goarie  Byjonath  Pershad  contends  that  he 
nd  his  uncle  Joy  Kurrun  were  joint  in 
rtttc  at  the  time  of  the  death  of  the  latter, 
id  that  he  is,  therefore,  the  heir  and  entitled 
>  the  csute.  The  appellant,  on  the  other 
and,  contends  that  Joy  Kurrun  had  separat- 
d  many  years  before  his  death  from  Gourie 
ffjonath  and  Gourie  Byjonath's  father 
teuiath  (the  brother  of  Joy  Kurrun) ;  and 
Mt,  therefore,  she,  as  his  widow,  there  being 
0  male  issue,  is  his  heiress,  and  entitled  to 
ke  cenificate. 


The  case  (Nos.  307-8)  printed  at  pp.  139-146  is 
iSJiected  with  the  case  (No.  309)  printed  at  ffp. 
hS8  ol  Miscellaneons  Rulings,  and  should  have 
PPcaced  under  that  head. 


The  Lower  Court,  being  of  opinion  that 
it  was  not  proved  that  a  partition  ever  took 
place,  rejected  the  application  of  the  widow, 
and  granted  that  of  the  nephew. 

In  appeal  it  is  urged,  first,  that,  on  the 
face  of  Gourie  Byjonath's  own  petition,  it 
is  apparent  that  he  is  not  entitled  to  a  cer- 
tificate ;  and,  second,  that  the  partition  has, 
in  fact,  been  proved,  and,  therefore,  the  widow 
is  entitled  to  that  for  which  she  prays. 

On  the  first  point  it  is  argued  that  the 
uncle  and  nephew  either  were,  or  were  not, 
joint  in  estate.  If  they  were  not,  then 
clearly  the  widow  would  be  entitled  in  pre- 
ference to  the  nephew.  If  they  were,  and 
there  were  no  separate  property  or  debts  of 
the  deceased,  no  certificate  is  necessary,  and 
none  can  be  granted,  -  because  the  nephew 
in  that  case  taJces  all  by  survivorship,  and 
needs  no  certificate  to  enable  him  to  realize 
the  outstandings. 

Stress  is  also  laid  on  the  fact  that,  in  his 
petition,  Gourie  Byjonath  alleges  himself  to 
have  been  ''in  possession  of  the  property 
0/  the  deceased'*  since  his  death,  and  says 
that  without  a  certificate  it  is  improbable 
that  ''  the  dues  of  the  deceased,  amounting 
to  above  a  lakh  of  rupees  payable  by  the 
debtors,  can  be  realized ''  These  expres- 
sions are  pressed  upon  us  as  admissions 
vitiating  the  nephew's  claim,  inasmuch  as 
they  show  that  his  avowed  object  is  the 
recovery,  not  of  joint  debts,  but  of  debts 
belon^ng  to  the  deceased  alone.  We  thinks 
however,  that  the  words  used  in  the  petition 
(»ught  not  to  be  construed  literally.  The 
petition  commences  with  a  statement  that 
the  family  was  joint  at  Joy  Kurrun's  death, 
no  partition  ever  having  taken  place,  and 
that  the  petitioner  is  therefore'  sole  heir. 
Under  such  circumstances,  we  are  clear  tha( 
the  petition  must  be  read  in  the  only  sense 
in  which  the  petitioner  could  ever  have  in* 
tended  it  to  be  read,  namely,  as  alleging  the 
family  to  be  joint,  and,  consequently,  all  debts 
standing  in  Joy  Kurrun's  name  to  be  debts  , 
due  to  the  joint  estate.  To  have  alleged  the 
debts  to  be  due  to  Joy  Kurrun  separately 
would  have  been  wholly  inconsistent  wito 
the  claim  to  a  certificate  which  is  expressly 
based  upon  the  ground  of  there  having  been 
no  partition,  and  of  Gourie  Byjonath  being 
for  that  reason  entitled  to  succeed.  We 
attach  but  little  weight  to  the  argument 
that,  if  the  estate  were  joint,  Gourie  ^onath 
took  any  debts  outstanding  in  the  sole  name 
of  Joy  Kurrun  (like  the  rest  of  the  joint  estate) 
by  survivorship,  and,  therefore,  a  certificate 
was  unnecessary,  and  could  not  be  granted. 
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We  are  of  opinion  that,  whether  the  nephew 
takes  his  uncle's  share  by  mere  survivorship 
or  by  inheritance,  if  hie  takes  on  the  ground 
of  their  having  been  joint  in  estate,  he 
"succeeds  to  "  and  "  becomes  entitled  to  the 
effects  of "  the  deceased  within  the  meaning 
of  Act  XXVII.  of  i860. 

Then  comes  the  second  issue,  whether,  at 
the  time  of  his  death,  Joy  Kurrun  was  or 
was  not  joint  in  estate  with  Gourie  Byjo- 
nath.  This  is  the  main  issue  between  the 
parties,  for  there  is  no  doubt  that,  if  a  parti- 
tion took  place,  the  widow  is  entitled  to  a 
certificate ;  while,  if  it  had  not,  the  nephew 
succeeds. 

It  is  admitted  that  no  actual  allotment 
of  the  lands  between  the  two  parceners  ever 
took  place ;  that  there  was  no  division  into 
parcels  whereby  Talook  A  was  given  to  the 
one  to  be  held  in  severalty,  while  Talook  B 
was  given  to  the  other  to  be  held  in  sever- 
alty. But  it  is  said  nevertheless  that  such 
events  occurred,  and  such  a  course  of  deal- 
ing was  followed  by  the  parties,  as  amount 
in  law  to  a  partition. 

For  Gourie  Byjonath,  it  is  broadly  pleaded 
that,  by  the  Mitakshara  Law  (which  is  the 
law  applicable  to  this  case),  there  is  no 
partition  in  law  save  when  there  has  been 
an  actual  division  by  metes  and  bounds,  or 
an  allotting  of  one  parcel  to  be  held  by  the 
one  party  alone,  and  of  another  parcel  to  be 
held  by  the  other  party  alone.  It  is  contend- 
ed that  no  arrangement,  however  strictly 
carried  out,  by  which  the  parties  agree  to  be 
separate  in  sill  respects,  and  each  to  b^ 
separately  possessed  of  an  eight  annas  or 
any  other  share  in  an  estate,  absolutely  freed 
from  any  interest  or  control  of  the  other 
party — that  no  such  arrangement  can  amount 
to  a  partition  in  the  absence  of  the  separate 
allotment  of  properties  in  severalty.  And 
certain  decisions  of  the  late  Sudder  Courts 
at  Madras  and  Agra  are  referred  to  which 
do  heap  out  this  position.  It  is  said  in  the 
judgment  in  one  of  these  cases  that  the  rule 
thus  laid  down  is  safe  and  clear.  There  is 
no  doubt  that  it  is  clear  and  simple ;  and, 
if  it  be  in  accordance  with  the  Mitakshara 
Law,  which  it  is  our  duty  to  administer, 
there  is  no  doubt  also  that  it  is  safe ;  while 
its  adoption  won  Id  enable  us  to  dispose  of 
the  present  case  at  once  without  entering 
upon  any  detailed  considerations  of  the 
merits,  and  so  to  avoid  the  host  of  difficul- 
ties which,  in  the  absence  of  such  a  rule, 
beset  the  path  of  those  who  have  to  say 
whether  or  not  there  has  been  a  legal  parti- 
tion.   Fully  alive,  however,  as   we  are  to 


the  importance  and  convenience  of  having 
any  such  simple  rule,  and  to  the  daily  prac- 
tical difficulties  which  arise  from  the  want- 
of  such  a  rule,  it  appears  to  us  that  the 
decisions  in  question  are  not  in  accordance 
with  those  of  this  Court  or  of  the  late 
Sudder  Court,  and  that  they  are  not  in 
accordance  with  the  Mitakshara  Law  as  it 
prevails  in  those  Provinces  which  are  subject 
to  the  jurisdiction  of  this  Court.  We  have 
not  come  to  this  conclusion  without  much 
deliberation,  and  we  proceed  to  review  in 
detail  the  authorities  bearing  on  the  subject, 
as  we  deem  it  necessary  to  show  the  grounds 
on  which  we  refuse  to  adopt  the  rule  of  the 
Madras  and  Agra  Courts. 

The  Mitakshara  itself  says  (Chapter  II., 
Section  XII.)  :  *'  i.  When  partition  is  de- 
"  nied,  the  fact  of  it  may  be  ascertained 
"  by  the  evidence  of  kinsmen,  relatives,  and 
"  witnesses,  and  by  written  proof,  or  by  sepa- 
'*  rate  possession  of  house  and  field. 

''2.  If  partition  be  denied  or  disputed, 
"  the  fact  may  be  known  and  certainty  be 
"  obtained  by  the  testimony  of  kinsmen, 
"  relatives  of  the  father  or  of  the  mother, 
''  such  as  maternal  uncles  and  the  rest, 
"  being  competent  witnesses  as  before  de- 
"  scribed ;  or  by  the  evidence  of  a  writing, 

or  record  of  the  partition.    It  may  also  be 

ascertained  by  separate  or  unmixed  house 
"  and  field." 

"3.  The  practice  of  agriculture  or  other 
"  business  pursued  apart  from  the  rest,  and  the 
'^  observance  of  the  five  great  sacraments,  and 
"  other  religious  duties  performed  separately 
"  from  them,  are  pronounced  by  Narada  to 
''  be  tokens  of  a  partition.  '  If  a  question 
''  '  arise  among  co-heirs  in  regard  to  the  fact 
"  '  of  partition,  it  must  be  ascertained  by  the 
"  *  evidence  of  kinsmen,  by  the  record  of  the 
"  *  distribution,  or  by  separate  transaction  of 
*'  '  affairs.  The  religious  duty  of  unseparat- 
*"  *  ed  brethren  is  single.  When  partition 
''  '  indeed  has  been  made,  religious  daties 
"  *  become  separate  for  each  of  them.'  " 

In  the  Vyavahara  Mayukha,  the  law  oC 
which  is,  on  most  points,  substantially  the 
same  as  of  the  Mitakshara,  we  find  Chap.  IV., 
Sec.  3  (page  47  of  Stokes's  Edition) : — 

''  2.  Even  when  there  is  a  total  failare 
"  of  common  property,  a  partition  maj  also 
'*  then  be  made  by  the  mere  declaration, 
"  *  I  am  separate  from  thee.'  A  partition  may 
"  even  be  a  mere  mental  distinction.  This 
•'  exposition  clearly  distinguishes  the  vartoos 
**  qualities  of  this  term." 

Again,  in  Chap.  IV.,  Sec.  7,  pi.  27  (page  80, 
.  Stokes's  Edition)  :  ''  Yajnavalkya  states  the 
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*'  modes  of  decision  in  case  of  denial  of  par- 
"  tiiion  made  by  any  one.  '  When  partition  is 
" '  denied,  the  fact  of  it  may  be  ascertained  by 
"  *  the  evidence  of  kinsmen,  relatives,  and  wit- 
"  *  nesses,  and  by  written  proof,  or  by  house 
'* '  and  field  separately  possessed.'  From  the 
"  term  separately  possessed,  we  must  under- 
'^  stand  it,  of  houses  and  lands  separately 
''given  (to  each).  Narada  also  says:  'if  a 
V  ^  question  arise  among  co-heirs  in  regard  to 
"  *  the.  fact  of  partiiion,  it  must  be  ascertain- 
*'*ed  by  the  evidence  of  kinsmen,  by  the 
*• '  record  of  the  distribution,  or  by  separate 
'' '  transaction  of  affairs.' " 

Further  on,  in  pi.  34,  we  have — **  Narada 
declares  other  signs  also  of  partition, 
"  *  Separated  brethren  •  •  *  may  bear  wit- 
"  *  ness  *  *  *.*  '  Gift  and  acceptance,  cattle, 
'*  *  grain,  house,  land,  and  attendants,  must  be 
"'considered  as  distinct  among  separated 
"  *  brethren,  as  also  the  rules  of  gift,  income, 
**  *  and  expenditure.'  Those  by  whom  such 
"matters  are  publicly  transacted  with  their 
"co-heirs  may  be  known  to  be  separate, 
"even  without  written  evidence.  *  *  * 
"  Brihaspati  says :  *  They  who  have  their 
"'income,  expenditure,  and  wealth  dis- 
"'tinct,  and  have  mutual  transactions  of 
*' trading  aad  traffic,  are  undoubtedly  se- 
**'paraie/" 

The  Vivada  Chintamoni,  p.  310,  has  the 
following :  **  Narada  says :  If  there  be  any 
""  doubt  with  regard  to  partition  among  co- 
"  heirs,  it  may  be  removed  by  kinsmen,  who 
"are  ihie  witnesses  to  it,  by  the  partition- 
'* ^tt^^  and  by<iisiinct  income  and  expend^ 
"  ture,  and  so  forth.  When  the  brothers  live 
'*  together,  only  one  of  each  set  of  religious 
"  ceremonies  is  performed  by  all  of  them  ; 
"but,  after  partition,  ihey  separately  cele- 
"brate  religious  rites.  Divided  partners 
"  give  or  receive  things  in  mortgage,  separ- 
"ately  perform  ceremonies  every  new 
"moon,  and  so  forth,  and  contract  or 
"give  loans  without  consulting  each  other. 
"Divided  brothers  can  be  witnesses  to  the 
*'  concerns  of  each  other,  can  be  sureties  for 
"  each  other,  can  make  or  receive  presents  ; 
'*  but  undivided  oiies  cannot  do  so.  Those 
"who  perform  the  above-mentioned  deeJs 
"out of  their  own  stock  shall  be  known  as 
"separated,  even  if  there  be  no  partition- 
'*  deed. 

''  When  one  becomes  a  witness,  and 
"another  contracts  a  debt  or  becomes 
surety,  when  one  grants  and  another 
receives  a  loan,  they  are  known  no  be 
"sep^uated. 
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'*  Yajnyavalkya  says  that,  if  there  be  any 
"  doubt  about  partition,  it  may  be  removed 
"  bv  kinsmen,  witnesses,  the  partition-deed 
'^  {Yatuka),  different  houses  and  fields. 
"  Yatuka  means  separate.  It  is  derived  from 
'^ ya,  which  means  unmixed, 

"  The  purport  of  the  above  is  that  the 
''  aforesaid  transactions  cannot  take  place 
"  without  partition.  Therefore  partition  will 
*'  be  determined  by  them." 

The  Digest  of  Jugganatha,  giving  the 
Bengal  Law  on  the  subject,  is  much  to  the 
same  effect  (Book  V.,  Chap.  VI.,  Sec.  2,  art.  2, 
pi.  385  (Vol.  II.,  Madras  Ed.,  496),  &c. 
So  the  Dyabhaga  of  Jimuta  Vahanah,  Chap. 
I.,  Sees.  8-10,  and  Chap.  XIV. 

These  are  the  principal  authorities  among 
the  native  expounders  of  the  Hindoo  Law ; 
and,  although  the  separate  enjoyment  of 
house  and  field  is  mentioned  as  a  criterion 
of  partition,  we  certainly  see  nothing  which 
leads  us  to  conclude  that  separation  in 
house  and  field  is  the  sole  evidence  of 
partition,  or  that  there  can  be  no  partition 
of  lands  save  by  an  actual  division  and 
allotment  of  parcels  in  severalty.  Nor, 
to  turn  to  the  works  of  English  writers, 
is  there  anything,  which  leads  to  such  an 
inference  in  Strange's  Hindoo  Law  (see  Vol. 
I.,  pp.  225-229;  and  Vol.  II.,  pp.  387,  395, 
and  397).  So  in  Macnaghten's  Hindoo  Law, 
Vol.  1.,  p.  53,  we  find  the  following : — 

"  Partition  may  be  made  without  having 
"  recourse  to  writing  or  other  formality ; 
j  '*  and  in  the  event  of  its  being  disputed  at 
"  any  subsequent  period,  the  fact  may  be 
"■  ascertained  by  circumstantial  evidence. 
"  It  cannot  always  be  inferred  from  the 
'*  manner  in  which  the  brethren  live,  as  they 
**  may  reside  apparently  in  a  slate  of  union, 
"  and  yet  in  matters  of  property  each  may 
**  be  separate ;  while,  on  the  other  hand,  they 
''  may  reside  apart,  and  yet  may  be  in  a  state 
"of  union  with  respect  to  property,  though 
"  it  undoubtedly  is  one  among  the  presump- 
"  tive  proofs  to  which  recourse  may  be  had 
''  in  a  case  of  uncertainty,  to  determine 
**  whether  a  family  be  united  or  separate  in 
**  regard  to  acquisition  and  property." 

There  is  nothing  in  this  or  the  subsequent 
passages  in  the  same  work  10  show  that  ac- 
tual division  and  allotment  of  separate  par- 
cels of  land  was  deemed  necessary.  And  in 
the  second  Vol.,  at  page  168,  we  find  a  case 
(22,  under  the  head  •*  Partition ")  where  it 
was  held  that  a  legal  partition,  according  to 
the  Mitakshara  Law,  had  taken  place,  al- 
though there  had  been  no  allotment  of  par- 
cels or  enjoyment  of  them  in  severalty. 
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Such  being  the  law  as  it  appears  in  the  text- 
books, we  shall  proceed  to  enquire  how  the 
subject  has  been  treated  in  the  Courts  of 
Lower  Bengal. 

In  the  Reports  of  the  Decisions  of  the  late 
Sudder  Court  in  1859  (p.  858),  we  find  a 
case  in  which  the  matter  was  discussed.  In 
giving  judgment,  the  Court  make  the  follow- 
ing observations  :  "  It  has  never  been  held 
"  necessary  in  this  Court  that  a  separation  of 
**  brothers  in  countries  governed  by  the 
"  Mithila  Law  should  be  proved  by  a  deed  of 
"  partition.  Generally  speaking,  the  separa- 
''  tion  is  gradual,  and  it  is  rarely*  that  it  con- 
''  stitutes  a  simple  act  such  as  might  be  fitly 
"  recorded  in  a  deed.  The  rule  upon  which 
"  the  Court  seems  always  to  have  acted  is  that 
"  laid  down  in  the  i2ih  Section  of  the  Mitak- 
"  shara  which  treats  of  the  evidence  of  a 
"  partition.      *  If,'  says  Narada,  *  a  question 

*  arises  among  co-heirs  in  regard  to  the  fact 

*  of  partition,  it  must  be  ascertained  by  the 
"  *  evidence  of  kinsmen,  by  the  record  of  the 
"  *  distribution,  or  by  separate  transaction  of 
"  *  affairs.'  The  last  of  these  tests  alone, 
"  when  satisfactorily  established,  has  gener- 
"  ally  been  considered  sufficient  evidence  of 
''  separation ;  but  in  the  present  case,  we 
''  have  the  first  and  the  last  combined,  and 
"  we  find  that  Bhola  Dutt  persevered  for 
"  years  in  his  endeavours  to  secure  the 
"  second." 

In  this  case,  no  actual  allotment  of  sepa- 
rate parcels  to  the  different  sharers  had 
been  effected,  and  one  of  the  strong  points 
in  the  case  relied  on  by  the  Court  in  de- 
ciding that  there  had  been  a  separation 
was  that  Bhola  Dutt  (who,  it  was  pleaded, 
had  separated)  had,  ih  his  own  name,  given 
to  the  proprietors  of  an  indigo  factory 
a  lease  of  his  own  share  of  certain  portions 
of  the  family  property,  which  portions  had 
not,  been  allotted  to  him  in  severalty.  In 
deciding  as  it  did,  the  Court  merely  followed 
the  course  which  had  been  taken  by  the 
Sudder  Court  in  dealing  with  earlier  cases. 
In  no  instance  do  we  find  it  laid  down  that, 
according  to  the  Mitakshara  Law,  an  actual 
division  and  allotment  of  parcels  to  be  held 
by  each  parcener  in  severalty  was  necessary. 
{^See  Sudder  Dewanny  Adawlut  Reports, 
1853,  p.  618;  Select  Reports,  II.,  320; 
V.  351 ;  VI.  273  ;  VIL  87.)  It  is,  however, 
to  be  remarked  that,  from  the  imperfect 
nature  of  the  reports  of  these  cases,  it  is,  in 
more  than  one  of  them,  impossible  to  say 
whether  any  allotment  in  severalty  had  been 
made  in  fact  or  not., 


And  so  also  in  the  High  Court.     Thus, 
in  a  case  at  page    18  of  Sutherland's  Full 

•  Coram    Trevor,    Se-      Be  nch  Ruli  n  gS,*  • 
ton-Karr,  and  L.Jackson,      where   the    issue   was 

J  J*  whether   a   partition, 

according  to  the  Mitakshara  Law,  had  taken 
place,  no  question  was  raised  as  to  the 
necessity  of  proof  of  an  actual  taking 
of  the  respective  shares  to  be  enjoyed 
in  severalty  Again,  in  Belas  Koer  vs, 
„    ,  Bhowanee      Buksh 

JbfrtsTTj.  ^"^'"^^  "'    (Marshall       641!), 

which  IS  rehed  on  by 
both  the  parties  now  before  us,  the  Court  re- 
marks, after  stating  many  circumstances 
which  led  to  show  that  no  partition  had 
takeii  place,  and  a  few  which  might  have 
led  to  the  conclusion  that  it  had:  "Nor 
"  will  such  transactions  as  those  shown  us 
''  be  sufficient  proof  of  separation,  nor,  in  our 
''  opinion,  can  proof  of  separate  transactions, 
'^  unless  it  is  very  amply  shown  that  the 
''  transactions  had  no  reference  to  joint  inter- 
^'  ests,  preponderate  against  the  facts  and  pro- 
^'  babilities  arising  from  the  absence  of  the 
"  best  evidence,  viz.,  that  of  recorded  and  re- 
''  cognized  separation.  But,  especially  in 
''  this  case,  those  separate  transactions  are,  as 
"  above  shown,  very  far  from  being  of  that 
"  complete  nature  that  they  can  be  accepted 
"as  proof  of  the  alleged  real  partition." 
In  these  observations,  we  see  no  indication  of 
any  opinion  that  actual  separation  and  allot- 
ment of  parcels  is  requisite.  The  Court 
goes  no  further  than  to  say  that,  in  the 
absence  of  recorded  and  recognized  separa- 
tion, there  must  be  full  ancf  clear  proof  of 
separation — which,  there  is  no  doubt,  is  always 
necessary. 
Then  there  is  the  case  of  Badamoo  Koer 

%  Coram     Seton-Karr,      f>^rsUS     Wuzen     Sing 

r..  Jackson,  and  E.  Jack-  (5  Weekly  Reporter 
***"'  JJ*  78 J),  a  special  appeal 

in  which  there  was  a  difference  of  opinion  be- 
tween the  Judges.  We  need  here  only  give 
the  following  passage  from  the  judgment  of 
Mr.  Justice  Louis  Jackson,  there  being  no 
nearer  approach,  in  any  of  the  judgments  deli- 
vered, to  an  expression  of  opinion  that  actual 
allotment  of  lands  in  severalty  is  essential: 
"  It  appears  to  me  that  the  Lower  Court 
"  found,  as  a  matter  of  fact,  that  the  family 
"was  not  separate  in  estate,  and  that  the 
"  special  appellant,  by  the  form  of  his  coo- 
"tention  in  the  Lower  Appellate  Court, 
"virtually  admitted  this  to  be  so.  I  think 
"that,  unless  there  has  been  a  definitive 
"  sepaAration  in  estate  indicated  by  separate 
''enjoyment    and     distinct    liabilities,    the 
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''family  mast  be  held  joint,  and  it  will  not 
"  establish  a  separation  in  estate  to  show  that 
''  the  different  members  of  the  family  dealt 
"separately  with  their  shares  of  the  pro- 
'*  cecds,  or  even  that  they  collected  rents  or 

|f  "profits  from  different  parts  of  the* estate, 
"for  that  might  simply  result  from  some 
"anangement  made  for  the  general  con- 
"venience  of  the  family,  and  could  not  in- 
"dicate  any  cessation  of  the  joint  rights  or 

I    "responsibilities."     Here    also    we    fail    to 

'  find  it  laid  down  that  there  can  be  no  parti- 
tion save  by  actual  making  over  separate 
parcels  to  each  sharer.  Nor  is  any  such 
opinion  to  be  found  in  the  judgment  of  an- 
other Division  Court,  in  a  case  in  the  course 
of  which  the  question  of  whether  there  had 
or  had  not  been  a  partition  was  much  dis- 

^    cussed — the  case  of  Ramkissen  Sing  versus 

_-        _  ,     Rajah     Shib     Nundun 

Locftj,"  ^"^^  ^    Sing  (June  loth,  1865, 

Regular  Appeal  No.  167 
of  1865*). 

Another  decision  which  has  been  referred 
to  in  argument  by  the  Counsel  for  the 
respondent  is  one  passed  on  the  30th  April 

.-        ^  ^    1864     in     the     Special 

J  Coram  Trevor  and     Ar»r%/i«l      M^       *^,^     ^t 

Maephcrson,  JJ.  ^PP^^i     ^:      ^7^5     of 

*^      '^•'  1863.1     The       Court 

there  remarks :  "  When  no  formal  partition 
"of  the  family-estate  has  taken  place,  the 
"family  must  be  considered  joint  and  un- 
"  divided,  and  the  succession  descends accord- 
"ingly,  and  this  notwithstanding  a  separa- 
"tion  in  food  and  residence."  The  use  of 
the  word  "formal"  in  this  judgment  is* 
relied  on  for  the  respondent  as  showing 
that  the  Court  contemplated  an  actual  divi- 
lion  and  allotment  of  the  estate  in  severalty. 
But  when  the  whole  judgment  is  read,  it 
Is  clear  that  the  word  "  formal"  is  used  only 
in  the  sense  of  dtsttnct  or  definitive.  The 
main  question  in  that  case  was  whether  evi- 
dence of  separation  in  food  and  residence 
was  sufficient  to  establish  separation  in  estate 
also;  and  what  the  Court  decided  is  prac- 
tically no  more  than  this,  that  separation  in 
food  and  residence  is  insufficient,  in  the 
absence  of  clear  proof  of  separation  in  estate 
also. 

In  the  case  of  Bolakee  Lall  versus  Mussa- 
♦  ^       ^  ,     mut     Indurputti     Ko- 

n;SS:  jj^'^"  «'"•  (3     W^kly     Re. 

porter  41  {),  we  find 
it  Wd  down  that  "  any  act  or  declaration 
"showing  an  unequivocal  intention  on  the 
^  part  of  any  shareholder  to  hold  and  enjoy  his 
"own  share  separately,  and  to  renounce  all 
"rights  upon  the  shares  of  his  co-parcenersi 


"constitutes  a  complete  severance  or  par- 
"tition."  The  judgment  of  the  Privy 
Council  in  the  case  of  Rewun  Persad  versus 
Mussamut  Radha  Beeby  (4  Moore  137)  seems 
to  us  to  bear  out  the  same  principle ;  for  their 
Lordships  appear  to  have  been  of  opinion 
that  a  document  in  the  nature  of  a  will 
operated  as  a  partition  of  the  property  given 
by  it. 

The  cases  specially  relied  on  by  the  re- 
spondent are  Shunkur  Lall  versus  Mussamut 
Rohmer  Koonwur  (N.  W.  P.  Rep.  for  1865, 
P-  379)»  a^d  Nagappa  Nynour  versus  Mee- 
dundee  Swara  Nynour  (Madras  Sudder  Court 
Reports  for  1853,  p.  125). 

In  the  former  case,  four  Judges  are  una- 
nimous in  holding  that,  in  order  to  constitute 
a  partition  in  law,  particular  portions  of 
the  aggregate  area  of  land  must  have  been 
divided  off  and  assigned  separately  to  the 
sharers.  The  Court  express  the  opinion 
that,  in  so  deciding,  they  in  no  way  act  in- 
consistently with,  or  in  opposition  to,  the 
principles  on  which  the  judgment  of  the 
Privy  Council  in  Rewun  Persad's  case  is 
based,  or  to  anything  laid  down  there  by 
their  Lordships — an  opinion  in  which  we 
do  not  concur,  as  will  appear  from  what 
we  have  already  said  as  to  that  case.  The 
Court  also  refer  with  approbation  to  two 
previous  decisions  of  the  Agra  Court  to 
the  same  effect — Radakissen  versus  Sree- 
kissen  (9  N.  W.  P.  Rep.  357,  June  30th, 
1854),  and  Jokhoo  Ram  Pandy  versus 
Muttra  Persad  Pandy  (12  N.  W.  P.,  March 
2 5th,  1857).  We  shall  only  observe,  as  to  the 
latter  of  these  two  cases,  that  the  decision 
was  that  of  only  the  majority  of  the  Court 
which  consisted  of  three  Judges,  and  that 
it  is  in  direct  opposition  to  the  opinion 
given  by  the  Hindoo  Law  Officer  c^f  the 
Court  whom  the  Court  consulted,  and  with 
whom  the  dissenting  Judge  concurred. 

In  the  case  of  Nagappa  Nynour  in  the 
Madras  Court,  nothing  was  decided  save 
that  the  mere  execution  of  a  deed  to  effect 
a  division  of  family  property  does  not 
suffice  to  constitute  a  division,  which  can 
only  be  held  to  have  taken  place  when  the 
members  of  the  family  have  actually  divided 
their  property,  each  taking  possession  of 
his  allotted  share. 

But  whatever  may  have  been  the  decisions 
of  other  Courts,  we  are  clearly  of  opinion 
that  there  is  nothing  in  the  text-books 
which  are  usually  deemed  authorities  on  the 
subject  of  Hindoo  Law,  or  in  the  decisions 
of  this  Court,  or  of  the  late  Sudder  Court, 
which  would  justify  us  in  holding  that,  by  the 
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Mitakshara  Law,  no  partition  can  be  effected 
save  by  the  actual  division  of  lands  into 
parcels,  and  allotment  of  those  parcels  to  the 
different  sharers,  to  be  held  by  them  in 
severalty.  We  think  that  a  legal  partition 
is  proved  if  it  be  found  that  the  parties 
have  separated  in  food  and  residence,  that 
there  has  been  a  distinct  separation  in 
estate  indicated  by  separate  enjoyment  and 
separate  liabilities,  and  that  they  have  dealt 
with  their  respective  shares  separately  and 
in  a  manner  inconsistent  with  the  idea  of 
their  being  still  joint;  if,  in  short,  looking 
at  all  the  circumstances,  it  is  clear  that  the 
parties  really  did  intend  to  hold,  and  did, 
in  fact,  hold  their  shares  respectively,  each 
freed  from  any  interest  therein  of  any  other 
sharer,  and  if  the  separate  enjoyment 
was  not  merely  a  matter  of  arrangement  for 
the  private  convenience  of  the  family. 

This  being  our  view  of  the  law,  it 
remains  for  us  to  see  what  the  facts  are  as 
they  appear  on  such  evidence  as  is  before 
the  Court. 

And  here  we  must  remark  on  the  exceed- 
ingly unsatisfactory  manner  in  which  this 
case  has  been  disposed  of  by  the  Lower 
Court,  whose  brief  judgment  does  not 
show  distinctly  upon  what  grounds  the 
Judge  supposed  himself  to  be  proceed- 
mg.  By  consent  of  the  parties,  the  appli- 
cations were  disposed  of  partly  on  certain 
admissions  made,  and  partly  on  certain 
documents  filed.  This  being  so,  it  is  very 
much  to  be  regretted  that  the  Judge  should 
have  failed  to  record  intelligibly  the  precise 
nature  and  extent  of  the  admissions  made. 
From  the  reference  to  them  contained  in 
the  judgment,  however,  and  from  the  state- 
ment, of  Mr.  Allan,  pleader  for  Gourie 
Byjonalh,  who  informs  us  that  he  was  present 
in  the  Court  of  Gya  during  the  hearing 
of  this  matter,  we  gather  that  the  arrange- 
ment come  to  between  the  parties  was  to 
the  following  efiFect,  viz.:  that,  for  the 
purposes  of  these  applications,  it  should  be 
taken  as  admitted  that  Joy  Kurrun  had 
been,  for  many  years  before  his  death,  entire- 
ly separate  in  food  and  residence  from  his 
brother  Deanath,  and,  after  him,  from  Gourie 
Byjonath;  that  it  should  be  taken  as  ad- 
mitted that,  for  many  years  prior  to  his 
death,  Joy  Kurrun  had  separately  collected 
and  enjoyed  an  eight  annas  share  of  the 
property  inherited  from  Mahadeo,  the  father 
of  Deanath  and  Joy  Kurrun;  that  all 
the  documents  filed  by  the  parties  should 
be  taken  to  be  genuine  documents,  and  to 
be  admissible  in    evidence;   and  that  the 


Judge,  upon  those  admissions,  and  giving 
due  consideration  to  the  effect  of  the  docu- 
ments and  to  the  inferences  legitimately  to' 
be  drawn  from  them,  should  decide  whether 
or  not  such  a  state  of  things  was  establish- 
ed as  would  amount  to  a  partition  in  law, 
as  regards  estate,  between  Joy  Kurrun 
and  his  brother  and  nephew.  It  is,  then, 
upon  these  admissions,  and  the  documents 
which  are  on  the  record,  that  we  have  to 
decide  upon  the  merits  of  the  claims  set 
up  by  the  several  parties  to  the  right  to  a 
certificate  as  representing  Joy  Kurrun. 

It  is  clear  that,  on  the  bare  admissions 
themselves,  it  would  be  impossible  to  hold 
that  a  legal  partition  was  established;  for 
there  is  nothing  in  the  state  of  facts  dis- 
closed in  the  admissions  which,  in  any  way, 
indicates  that  there  %ust,  of  necessity, 
have  been  a  separation  in  estate,  or  which  is 
incompatible  with  the  idea  that  the  estate 
remained  joint.  The  being  separate  in  food 
and  residence,  the  separate  collections, 
and  the  separate  enjoyment,  are  items  of 
evidence  which  may  properly  be  taken  into 
consideration  in  viewing  the  whole  case  in 
support  of  the  contention  that  there  was  a 
partition ;  but,  taken  by  themselves  alone, 
these  items  are  insufficient  and  inconclusive. 
When  we  turn,  however,  to  the  documents 
which  have  been  filed,  and  take  them  to- 
gether with  the  admissions,  the  resah 
arrived  at  is  very  different. 

The  documents  which  have  been  put  in  aie 
very  numerous,  and  to  some  of  them  we  shall 
refer  in  detail.  These  lead,Jn  our  opinion,  to 
the  irresistible  conclusion  that  both  Joy  Kur- 
run and  Deanath,  not  only  collected  and  en- 
joyed their  shares  separately,  but  that,  by 
mutual  consent,  each  brother  held  and  dealt 
with  his  share  separately  from,  and  independ- 
ently of,  the  other,  and  entirely  free  from 
the  control  and  from  the  liabilities  of  the 
other.  We  think  that  it  was  no  mere  ar- 
rangement of  joint  brothers  for  their  mutual 
convenience,  but  that  it  is  clear  that  each 
brother  resigned  his  whole  interest  in  the 
share  of  the  other. 

Turning  to  the  documents  on  the  file,  wc 
find  that  Joy  Kurrun,  on  the  15th  Septem- 
ber 1850,  sold  an  eight  annas  share  of  & 
certain  mouzah.  The  bill  of  sale  recites 
that  the  eight  annas  share  belongs  to  Joy 
Kurrun,  who  is  "  in  possession,  without  the 
"co-partnership  of  any  other  person,  and 
"without  opposition  by  anybody,"  and 
pui2)oris  to  sell  the  share  absolutely.  Then 
we  have  the  following:  "I  have  received 
"the  consideration-money  in  full  from  the 
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*^  parchasers,  and  appropriate  the  same  to 
"  mj  own  use"  »♦♦««•  the  entire 
'^sixteen  annas,  of  the   mouzah  aforesaid, 

\  "  deduct  eight  annas  the  share  of  my  brother 
*'  Ddlnath  ;  the  remaining  eight  annas  are 

^    "  sold."    This  bill  of  sale  was  registered  on 

'    the  19th  of  September  1850. 

Immediately  thereafter,  on  the  ist  of  Octo- 
ber 1850,  Deanath  instituted  a  suit  against 
Joy  Kurmn,  and  the  purchasers  claiming  a 
right  of  pre-emption.  The  plaint  in  that 
suit  contains  a  statement  that  the  brothers 
were  separate.  It  states  that  the  mou- 
zah which  had  been  sold  had  formerly 
belonged  to  Mahadeo,  the  father  of  Deanath 
and  Joy  Kurrun ;  "  that  after  the  death  of 
"  the  father,  both  parties  were  in  possession 
^  ''  of  half  shares  each,  1.  e ,  an  eight  annas 
''share  was  held  by  the  plaintiff  (Deanath), 
"  and  the  other  eight  annas  by  Joy  Kurrim, 
''without  any  partition  or  division  of  the 
*'  lands ;  but  that  now,  through  the  evil  ma- 
''*  ckinations  of  enemies  whose  object  was 
"/(?  break  up  the  house,  Joy  Kurrun  had 
*'  become  separate,  and  had  accordingly  sold 
"an  eight  annas  share  to  the  purchasers, 
"  ^r.,"  whereupon  the  plaintiff  (the  plaint 
contiooed)  had  gone  through  all  the  neces- 
sary preliminaries  to  entitle  him  to  the 
right  of  pre-emption.  After  various  pro- 
ceedings taken,  the  suit  was  eventually 
dismissed  for  default  on  the  27th  April 
1853.  And  on  the  5th  of  January  1853, 
D«uuuh  himself  sold  his  eight  annas  of 
the  same  property  to  the  persons  who 
had  bought  Joy  Kurrun's  share,  and  he^ 
gave  them  a  bill  of  sale  in  terms  similar  to 
those  of  the  bill  of  sale  executed  by  Joy 
Kurrun,  reciting  that  he  was  owner  of  an 
eight  annas  share,  and  was  in  possession  of 
it  "without  co-partnership  with  any  other 
person/'  selling  the  share  "absolutely," 
and  stating  that  he  has  received  the  pur- 
chase-money, and  appropriated  it  to  his  own 
DSC.  Then  there  is  the  "detail  of  shares" 
at  the  end  of  the  bill  of  sale — *'  Entire 
''sixteen  annas  of  the  estate,  deduct  eight 
"annas  share  of  Joy  Kurrun  which  is  in 
"possession  of  the  purchasers  by  virtue  of 
'"the  deed  of  15th  September  1850,  the 
""  remaining  eight  annas  is  the  property 
'•sold," 

What  more  cogent  evidence  of  separa- 
(^00  la  estate  could  there  be  than  is 
I  afforded  by  these  facts?  Joy  Kurrun  dealt 
vith  hb  share  as  absolutely  his  own,  ^nd 
expressly  said  that  he  had  no  co-parcener. 
If  his  brother  disapproved  of  the  salej  and 

•  Vol  VI, 


if  the  estate  had  been  still  joint,  he  might 
without  difficulty  have  had  it  cancelled,  inas- 
much as,  by  the  Mitakshara  Law,  the  sale  by 
the  one  parcener  without  the  consent  of  the 
other    was    worthless.     But    not    only    did 
Deanath  not  attempt  to  set  the  sale  aside — 
he  actually  admitted  Joy  Kurrun's  right  to 
make  it  without  his  consent,  by  asserting  and 
bringing  a  suit  to  establish  a  right  of  pre-emp- 
tion.    Such  a  course  was  wholly  inconsistent 
with   Deanath's   having  considered   himself 
and  Joy  Kurrun  to  be  jointly  interested  in 
the  property.     Finally,   after  the    suit   was 
dismissed,  we  have  Deanath  acting  just  as 
Joy  Kurrun  had  done,  selling  his  own  share 
to  the  same  purchasers  absolutely,  alleging 
himself  to  be   sole  owner  without  any  co- 
parcener,   and    acknowledging   the  sale  of 
the    other    half    already     made    by    Joy 
Kurrun. 

We  shall  next  notice  a  transaction  by 
which  Deanath  took  from  his  brother  a  lease 
of  the  latter's  eight  annas  share  in  a  property 
which  had  once  been  joint.  On  the  5ih  of 
Augran  1258  Fuslee,  Joy  Kurrun  granted 
a  pottah  of  his  share  in  certain  lands  for 
three  years  to  one  Sheodyal  Sing.  On  the 
nth  of  Bysack  of  the  same  year,  Sheodyal 
executed  an  ikrarnamah,  acknowledging  he 
had  in  fact  taken  the  poUah  for  Deanath, 
and  assigning  it  over  to  him.  lliis  again  is 
the  strongest  proof  that  the  brothers  were 
separate,  and  that  they  no  longer  had  any 
joint  interest  in  the  land  of  which  the  one 
thus  took  a  lease  from  the  other. 

Further,  Joy  Kurrun  repeatedly  sued  alone 
for  arrears  of  rent,  &c.,  in  respect  of  his  separ- 
ate eight  annas  share,  and  in  one  case  before 
the  Collector  of  Behar  (21st  February  1854), 
Deanath  filed  a  petition  admitting  Joy  Kur- 
run's right  to  the  share  claimed.  So,  we  have 
some  thirty-six  pottah  and  kubooleuts,  ex- 
tending over  many  years,  all  tending  to  show 
that  Joy  Kurrun  dealt  separately  and  inde- 
pendently with  his  eight  annas  share.  It 
also  appears  that,  in  some  cases,  tenants  took 
two  pottahs— one  from  Joy  Kurrun  for  his 
half  share,  the  other  from  Deanath  for  his 
half  share. 

Of  dale  so  late  as  June  1S65,  we  have  the 
plaint  in  a  suit  instituted  by  Gouric  Byjonath 
against  a  tenant  for  arrears  of  rent.  Gourie 
Byjonath  was  suing  on  a  lease  which  covered 
the  whole  sixteen  annas,  and  his  object  was 
to  show  his  right  to  collect  eight  annas  se* 
parately.  The  plaint  states  that  first  the 
rents  had  been  paid  to  Deanath  and  Joy 
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Kurrun  jointly,  *^  and  after  the  separation 
**  of  Deanath  and  Joy  Kurrun,  to  Deanath 
**  my  father  and  to  Joy  Kurrun,  and  after 
**  Deanath's  death,  to  me/' 

Then  we  find  many  decrees  against  Joy 
Kurrun  solely,  which  he  alone  satisfied. 
There  are  ;ilso  decrees  against  Joy  Kurrun 
and  Deanath  or  Gourie  Byj'onath,  in  which 
the  amounts  decreed  were  paid  separately, 
and  separate  releases  given— 7as,  for  example, 
by  Joy  Kurrun,  paying  his  half  and  getting 
a  release,  or  by  the  decree  going  against 
Deanath  alone  for  half,  on  the  ground 
that  Joy  Kurrun  had  already  paid  his  share. 
So,  we  find  Joy  Kurrun  appealing  alone  to 
the  Privy  Council,  giving  security  alone,  and 
the  Judge  of  Gya  considering  his  eight 
annas  share  sufficient  security,  and  reporting 
Joy  Kurrun  as  "  in  possession  without  co- 
partnership," although  no  separation  of  in- 
terest had  taken  place  in  the  Collector's 
books. 

There  are  on  the  record  also  several  bills 
of  sale  (besides  those  above  referred  to  by 
us)  showing  that  ihe  parties  sold  iheir  shares 
in  certain  properties  independently.  There 
are  fivQ  such  documents  executed  by  Gourie 
Byjonath  himself,  dealing  with  his  own  half 
share.  These  latter  bear  dates  in  1859, 
1861,  and  1864. 

There  are  many  Collectorate  receipts  for 
Government  revenue  produced  by  the  ap- 
pellant— receipts  given  for  payments  made 
by  Joy  Kurrun,  though  there  was  no  separa- 
tion in  the  Collector's  books. 

Finally,  there  are  some  twenty  bonds 
given  by  Joy  Kurrun  for  money  lent  to  him- 
self for  which  he  pledged  his  own  credit 
and  his  own  half  share. 

These  are  some  of  the  documentary  proofs 
of  separation  in  estate  relied  on  by  the  ap- 
pellant ;  and  there  are  on  the  records  many 
others,  the  effect  of  which  is  similar.  Taken 
together  with  the  admissions  of  the  parties, 
we  think  that,  for  the  purposes  of  the  present 
applications,  they  very  sufliciently  make  out 
the  appellant's  case,  and  show  that  she  is  en- 
titled to  the  certificate  which  has  been  re- 
fused to  her. 

The  evidence  for  Gourie  Byjonalh  no  doubt 
shows  that  Joy  Kurrun  and  Deanath,  and 
Joy  Kurrun  and  Gourie  Byjonaih,  frequently 
have  sued  together,  and  done  other  acls  joint- 
ly in  the  management  of  their  property. 
But  these  acts  done  jointly  for  convenience 
sake,  and  many  of  them  in  themselves  show- 
ing tfiat  the  parties  considered  their  interests 
to  be  separate,  are  quite  insufficient  to  rebut 
the  very  much  stronger  body  of  evidence 


which  we  have  to  show  that  the  brothers 
were  substantially  separate  in  estate.  More 
especially  do  we  think  that  no  inference  ad-» 
verse  to  the  appellant's  case  is  to  be  drawn 
from  the  fact  that  Joy  Kurrun  joined  with 
Deanath  or  Gourie  Byjonath  in  suits  in  which 
they  sought  to  get  possession  of  Droperty 
which  they  claimed  as  being  the  heirs  en- 
titled to  succeed  on  the  occurrence  of  certain 
events  which  had  happened.  If  they  were 
the  next  heirs  who  had  just  become  entitled 
to  the  properties  in  question,  the  natural 
and  proper  course  for  them,  even  if  separate 
in  estate  generally,  would  be  to  join  in  a  suit 
to  establish  their  rights  as  heirs. 

For  the  appellant  it  was  also  contended 
that,  inasmuch  as,  even  supposing  no  partition 
in  law  to  be  established,  it  is  certainly  proved 
that  Joy  Kurrun  had  the  separate  enjoyment 
for  many  years  of  an  eight  annas-  share  of 
the  rents  and  profits,  this  fact  is  sufficient 
to  create  a  presumption  that  the  debts  due  t6 
him,  and  now  outstanding  in  his  name,  are 
accumulations  from  the  monies  so  separately 
received  by  him,  or  the  produce  of  such  ac- 
cumulations— and  that  thus,  in  the  absence 
of  any  evidence  to  the  contrary,  the  debts  in 
question  must  be  assumed  to  be  his  separa&e 
property,  going,  on  his  death,  to  his  wid(y#« 
It  is,  however,  unnecessary  for  us  to  express  \ 
any  opinion  on  this  point,  as  our  decision 
rests  upon  the  broader  ground  that  a  parti- 
tion is  proved. 

On  the  whole,  looking  at  the  case  as  it 
has  been  placed  before  us,  we  are  clearly  of 
opinion  that,  for  the  purposes  of  these  appli* 
cations,  it  is  proved  by  the  admissions  which 
have  been  made,  and  by  the  documents  which 
have  been  put  in,  that  separation  in  estate^ 
according  to  the  Mitakshara  Law,  as  well  as 
separation  in  food  and  residence,  did  take  place 
between  Joy  Kurrun  and  Deanath,  and  thai, 
at  the  time  of  his  death,  Joy  Kurrun  was 
separate  in  food,  residence,  and  estate  from 
Gourie  Byjonath.  We  therefore  reverse  bo4 
the  orders  of  the  Lower  Court,  and  direct  that 
a  certificate  under  Act  XXVII.  of  i860  be 
granted  to  the  appellant  ^lussamut  Josodt 
Koonwur ;  that  the  certificate  which  has  been 
granted  to  Gourie  Byjonath  Pershad  be  set 
aside  ;  and  that  Gourie  Byjonath  Pershad  do 
pay  the  appellant  all  her  costs  both  here  and 
in  the  Court  below. 
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The  4th  August  1866. 
Present :  • 
\  The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 
\  Judges, 

;  Hindoo  Law-~Saccession  (of  unmarried  daugh* 
f  ter  and  her  male  issue). 

Case  No.  1039  of  1866, 
Sfecial  Appeal  from  a  decision  passed  .by 
Mr,  0.  Toogood^  y^dge  of  Beerbhoom^ 
dated  the  2jrd  January  jS66,  reversing 
a  decision  passed  by  Moulvie  Gholam 
Botool  Tumtiiny  Sudder  Ameen  of  that 
District,  dated  the  r^oth  Mav  186^. 

Radha  Kishen  Manjhee  (Plaintiff), 
Appellant^ 

versus 

Rajah  Ram  Mundul  and  others  (Defendants), 

Respohdents, 

Bahoo  Nil  Madhuh  Sein  for  Appellant. 

Bahoo  Tssur  Chunder  Chuclierbutty  for 
Respondents. 

Acconiins:  to  the  Hindoo  T^w  current  in  Bengfal,  in 
deiault  of  son,  g^randson,  great-grandson,  or  widow,  the 
■nmarried  daughter  succeeds  in  preference  to  the  mar- 
ried daughters ;  and  if  the  unmarried  daughter  should 
fid«€quently  marry  and  die  leaving  male  issue,  her  son 
will  succeed  to  the  exclusion  of  the  married  sisters  and 
tbdr  male  issue. 

The  Court  below  has  tried  this  suit  on 
the  {dlowing  issue  : — 

"  Whether,  if  a  Hindoo  daughter  unmarried 
"succeed  to  the  paternal  property  and  die 
"leaving  a  son,  her  share  goes  to  her  sisters 
"  provided  they  leave  or  are  likely  to  leave 
"  sons,  or  to  her  own  son  ? " 

The  Judge  found  that  the  estate  went  to 
the  sisters  leaving  or  likely  to  leave  sons,  to 
the  exclusion  of  the  son  of  the  unmarried 
daughter.  Page  147,  Vyavastha  Durpana, 
axui  the  decision  of  the  late  Sudder  Court, 
dated  the  8th  August  1821,  are  quoted  in 
support  of  this  ruling. 

It  is  admitted  that  this  suit  is  governed 
by  the  Hindoo  Law  current  in  Bengal.  Now, 
it  is  dear  that,  in  default  of  son,  grandson, 
gieat-grandson,  or  widow,  the  unmarried 
daughter  succeeJs  in  preference  to  the 
married  daughter.  In  this  case,  it  has  been 
found  b)  the  Court  of  first  instance  that  the 
wife  of  the  special  appellant  was  unmarried 
^cn  her  father  died.  This  fact  is  not 
diipttted.  She  married  and  died  leaving 
a  son.  That  son  is  entitled  to  succeed  in 
txcbsion  of  the  sisters  and  sisters'  sons 
(Macnaghten's  Hindoo  Law,  Volume  L,  page 
'25;  Klberling  on  Inheritance,  pages  75-;[6  ; 
Dyabhaga,  Col ebrooke's  Translation,  Chapter 
U.,  page  193,  para.  30). 


The  Judge  has  quoted  from  the  Vya- 
vastha Durpana  a  Digest  of  the  Hindoo  Law 
bv  Baboo  Shama  Churn  Sircar,  a  work  of 
great  research  and  utility,  but  which  is  not 
recognised  by  our  Courts  to  be  of  so  great 
an  authority  as  the  more  correct  and  learned 
work  of  Sir  William  Macnaghten. 

In  the  work  of  the  Baboo,  we  find  it  laid 
down  that,  "on  failure  of  son,  grandson, 
"great-grandson,  and  wife,  the  unmarried 
"  daughter  is  the  sole  heiress  of  her  father's 
"estate"  (page  147). 

It  is  true  that  in  the  same  page  the 
following  passage  occurs  :  "  If  the  maiden 
"  daughter  in  whom  the  succession  has  vested, 
"  and  who  has  been  afterwards  married,  die, 
"then,  on  death  of  this  daughter  vested 
"  with  property,  the  estate  which  was  hers 
"  becomes  the  property  of  those  persons,  the 
"  married  daughter  or  others,  who  would 
"regularly  succeed  if  there  were  no  such 
"  unmarried  daughter  in  whom  the  inherit- 
"ance  vested."  But  the  author  does  not 
giye  any  opinion  as  to  the  rule  of  succession 
in  a  case  where  the  unmarried  daughter  in 
whom  the  succession  has  vested  marries  and 
leaves  male  issue. 

The  decision  of  the  late  Sudder  Court 
alluded  to  by  the  Judge  is  not  at  all  in 
point,  and  does  not  apply  to  the  question 
before  the  Court. 

The  decision  is  reversed,  and  the  suit 
remanded  for  trial  on  the  merits. 


»  The  4th  August  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

fudges. 

Section  358,  Act  VIII.  of  1859— Sale  of  immoTe. 
able  property  in  execution  of  decree  (Reversal 
of]h— Recovery  of  purchase-money. 

Case  No.  1049  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Abercrombie,  fudge  of  Dace  a  y 
dated  the  20th  March  1866,  affirming  a 
decision  passed  by  Baboo  Luckhee  Narain 
Milter  y  Additional  Principal  Sudder 
Ameen  of  that  District,  dated  the  i $th 
September  186$. 

Brojendur  Roy  Chowdhry  (one  of  the 
Defendants),  Appellant. 

versus 

Jugurnath  Roy  (Plaintiff)  and  others 
(Defendants),  Respondents. 
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Baboos  Dwarkanath  Miiier  and  Chunder 

Madhuh  Ghose  for  Appellant. 

Mr.  /?.  V.  Doyne  and  Bahoo  Unnoda 

Pershad  Banerjee  for  Respondents. 

When  a  sale  of  immoveable  property  in  execution  of 
a  decree  is  set  aside  by  a  competent  Court,  the  right  of 
the  purchaser  to  recover  back  his  purchase-money  under 
Section  258,  ActVlII.  of  1S50,  is  absolute,  even  though 
he  himself  caused  the  property  to  be  put  up  for  sale, 
provided  he  was  not  guilty  of  any  fraud  or  misrepre- 
sentation, or  did  not  guarantee  the  validity  of  the  sale 
under  the  decree. 

In  this  case,  it  appeared  that  there  were 
three  persons  holding  decrees  against  one 
Shunkho  Monee.  The  first  in  order  of  date 
was  the  defendant  in  this  suit,  the  present 
appellant;  the  second  was  the  plaintiff  in 
this  suit,  the  present  respondent ;  and  the 
third  was  one  Muddun  Mohun  Roy.  The 
property  of  Shunkho  Monee  was  attached 
by  all  three  creditors,  and  was  put  up  to  sale 
at  the  instance  of  the  plaintiff.  At  this 
sale,  the  plaintiff  became  the  purchaser  of 
the  property,  but  the  whole,  or  nearly  the 
whole  (it  is  not  precisely  stated),  of  the 
sum  realized  was  applied  in  satisfaction  of 
the  defendant's  debt. 

Before  the  lauciion-sale,  a  fourth  party, 
Sunoo  Chunder,  claimed  the  property  attach- 
ed as  purchaser  under  a  private  bill  of  sale 
prior  to  the  attachment.  His  claim  was 
investigated  under  Section  246  of  the  Code 
of  Civil  Procedure  and  rejected,  and  the  sale 
took  place.  Subsequently,  Sunoo  Chunder 
brought  a  regular  suit  to  set  aside  the  sale 
and  recover  the  property,  in  which  he  was 
successful. 

The  presetit  suit  is  brought  by  the  plaint- 
iff to  recover  back  the  purchase-money 
which  has  been  handed  over  to  the  defend- 
ant, and  the  Judge  has  made  a  decree  in 
the  plaintiff's  favor. 

Upon  this  appeal,  two  objections  have 
been  urged  against  this  decree.  Firsty  it  is 
said  that  there  was  no  irregularity  in  this 
sale,  and  that,  at  a  sale  under  a  decree  for 
execution,  the  purchaser  takes  all  risks  of 
title  upon  himself;  but  upon  the  present 
appeal,  we  have  no  power  to  enter  into  this 
question,  because  the  sale  has  been  set  aside 
by  a  competent  Court  for  reasons  which 
must  be  presumed  to  be  sufficient.  That 
having  been  done,  the  right  of  the  purchaser 
to  recover  back  his  purchase-money  under 
Section  258  of  the  Code  of  Civil  Procedure 
is  absbluie,  and  this  suit  may  be  maintained 
{see  1  Weekly  Reporter  55). 

Then  it  is  said  that,  even  if  this  be  so  in 
ordinary  cases,  the  plaintiff  cannot  recover 
in  this  suit,  because  he  himself  caused  the 


properly  to  be  put  up  for  sale.  But  ihete 
is  nothing'  whatever  in  this  objection.  It  H^ 
not  suggested  that  the  plaintiff  was  goiliy' 
of  any  fraud  or  misrepresentation  by  which 
he  might  be  deprived  of  a  right  which  he 
would  otherwise  be  entitled  to  assert;  nor 
did  he  in  any  way  guarantee  the  validity 
of  the  sale  under  the  decree.  He  merely  did 
what  any  judgment- creditor  has  a  right 
to  do;  he  set  those  proceedings  in  motioo 
of  which  the  defendant  stepped  in  and  took 
the  benefit. 

Both  objections,  therefore,  which  have 
been  taken  on  this  appeal  fail,  and  the 
appeal  will  be  dismissed  with  costs  and 
interest. 


The  4th  August  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonaih  Pundit,  Judges. 

Section  230,  Act  VIII.  of  1859— Execution  of 
decree— Immoveable  property. 

Case  No.  1043  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the   Judge    of  Cutiack,    dated  the    26th 
January  1866,  reversing  a  decision  passed. 
by  the  Moonsiff  of  Balasore,  dated  the  31st. 
March  iB6s» 

Huro  Pershad  Roy  Canoongoe  (Defendant), 

Appellant, 

versus 

Ram  Lochun  ^kmdul  and  others  (Plaintiffs). 

Respondents. 

Baboos  Chunder  Madhub  Ghose  and  Obhoy 
Churn  Bose  for  Appellant. 

Baboos  Bykuntnath  Paul  and  Mohendro 
Lai  Shorn e  for  Respondents. 

Section  230,  Act  VIII.  of  1859,  does  not  ftutlionze  the 
reg^istry,  as  a  suit  of  objections  by  defendants,  or  pur. 
chasers  from  defendants,  dispossessed  of  immoveable 
property  in  executioiv  of  a  oecree,  and  disputing  the 
rig^ht  of  the  decree-holder  to  be  put  into  possessioo  of 
such  property. 

It  appears  that  the  special  appellant  sued 
andi  obtained  a  decree  against  a  certain  m« 
dividual,  and,  in  execution  of  it,  some  dis- 
pute arose  regarding  the  lands  now  in  dis> 
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ptitet  between  him  and  a  purchaser  of  a 
portion  of  the  estate  from  the  defendant 
against  whom  the  special  appellant  had 
obuined  a  decree  for  the  same.  The  Court 
of  first  instance  decided  against  the  objec- 
tions of  the  said  objector,  and  then,  under 
the  orders  of  the  Lower  Appellate  Court, 
passed  on  the  appeal  of  the  said  objector,  the 
Court  of  first  instance  was  directed  to  register 
bis  objections  as  a  suit  under  Section  230  of 
AaVlILof  1859. 

That  case  has  now  been  decided  up  to 
the  Lower  Appellate  Court,  and  the  special 
appellant  objects  before  us  in  the  same  suit, 
that  the  Lower  Appellate  Court  should  not 
have  directed  the  Court  of  first  instance  to 
register  any  claim,  as  there  is  no  appeal 
against  orders  refusing  to  register  a  claim 
in  execution,  and  that  Section  230  does  not 
contemplate  the  registry  of  objections  of 
dtfendanlSt  but  of  others  besides  defend- 
ants; and,  as  the  objector  was  a  purchaser 
from  the  defendant  after  the  passing  of 
the  decree  in  favor  of  the  special  appellant, 
the  said  objector  is  no  better  than  the 
aforesaid  defendant  himself,  and  is  not  a 
third  party  entitled  to  the  benefit  of  the  said 
Section. 

We  agree  with  the  special  appellant,  and 
hold  that  this  suit  has  been  wrongly  regis- 
tered, and  so  tried  without  jurisdiction. 
We  therefore  decree  the  appeal  with  costs, 
and,  reversing  the  orders  of  both  the  Lower 
Courts,  dismiss   with  costs  this  suit  under 


Mussamut  Bhoorun  Koer  and  others 
(Plaintiffs),  Appellants, 

versus 

Sahebzadee  and  others  (Defendants), 
Respondents, 

Mr.  R.  Jl  Allan  and  Baboo  Kishen  Succa  • 
Mookerjee  for  Appellants. 

Mr.  R.  E.  Twidale  and  Moonshee  Ameer 
All  and  Bahoos  Dehendro  Narain  Bose^ 
Dwarkanath  Mittery  Onookool  Chunder 
Mookerjee,  and  Romesh  Chunder  Mitter 
for  Respondents. 

Suit  laid  at  Rs.  7,345-4-5. 

Where  a  son  under  the  Mithila  Law  sued  to  set  aside 
sales  by  his  father — Held  that  the  purchasers  were 
not  bound  to  show  an  absolute  necessity  for  the  sales, 
it  beingr  sufficient  if  they  have  acted  bond  fide  and  witK 
due  caution  and  were  reasonably  satisfied,  at  the  time 
of  their  respective  purchases,  of  the  necessity  of  the 
sales  in  oraer  to  meet  debts  which  the  father  had  a 
rigrht  to  dischargpe. 

The  onus  probandi  in  such  cases  will  vary  according 
to  the  circumstances. 

This  is  an  appeal  from  a  decision  of  the 
Distiict  Judge  of  Tirhoot.  By  his  plaint, 
the  plaintiff,  who  is  the  present  appellant, 
prayi  for  the  cancelment  of  certain  sales 
of  real  and  personal  property. 

The  sales  in  question  were  made  partly 
in  execution  of  decrees  obtained  against 
the  plaintiff's  father,  and  partly  under  billa 
of  sale  privately  executed  by  him.  The 
plaintiff,  under  the  Mithila  Law,  claims  a 
joint  ownership  with  the  father  in  the  pror 


Section  230.    This  order  is  not,  however,       ^      ..  ,       j  j     .     .u    r  .1.    .     •  i_. 

intended  10  pretent   the   Lower  AppellateJPfrty  alienated,  and  denies  the  fathers  right 
Court  ffom  he^rinir  anv  Miscellaneous  anneal    ©f  alienation.     He  alleges  in  the  plaint  that 


Court  from  hearing  any  Miscellaneous  appeal 
against  the  orders  of  the  Court  of  first  in- 
stance passed  in  execution  of  decree,  if  that 
Court  should  think  it  proper,  even  after  this 
bpse  of  time,  with  reference  to  the  merits  of 
the  dispute  to  allow  any  such  appeal,  and 
to  decide  any  matter  that  may  be  essential 
to  the  ends  of  justice. 


The  6th  August  1866. 

Present : 

The  Hon'blc  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Hindoo  Law  (MithUa)— Saleaibj  Father— 
Oims  protMmdi. 

Case  No.  151  of  1866. 

Regular  Appeal  from  a  decision  passeJ  by 
Mr.  E.  S.  Pearson^  Judge  of  Tirhoot^ 
dated  the  t $th  January  1S66, 


his  father,  having  inherited  a  large  fortune^ 
had,  ever  since  he  came  of  age,  given  him- 
self up  to  luxury  and  immoral  practices,- 
and  by  that  means  had  dissipated  the  whole 
property;  and  on  this  ground  he  asks  that 
the  purchases  should  be  set  aside. 

The  several  purchasers  of  the  property 
are  defendants  in  this  suit,  24  in  number, 
With  regard  to  several  of  them,  however, 
the  claim  has  been  relinquished  in  the  Court 
below ;  with  regard  to  others,  the  plaintiff's 
claim  has  been  rejected  by  the  District 
Judge  on  the  ground  that  the  sales  took 
place  before  he  was  born ;  and  that  part  of 
the  decision  is  not  now  complained  of.  Some 
of  the  defendants  have  not  appeared,  and 
the  result  is  that  we  have  to  consider  the 
caf^es  of  defendants  Nos,  3,4,5,  and  6  only.     . 

None  of  the  defendants  deny  that '  the 

Mithila  Law  of  inheritance  is  applicable  to 

this  property,  but  they  assert  that  the  sales 

I  were  made  in  order  to  enable  the  father  to 
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meet  expenses  which  he  was  justified  in  in- 
curring. They  also  deny  that  the  father 
was  ever  a  rich  man,  or  that  he  was  extra- 
vagant ;  and,  lastly,  they  assert  that  this 
suit  is  really  brpught  by  the  father  who  is 
setting  up  the  rights  of  his  son  in  order  to 
recover  the  property  for  his  own  advantage. 

Evidence  in  support  of  that  portion  of 
the  plaint  in  which  it  is  alleged  that  the 
father  had  been  given  to  luxury  and  im- 
moral practices  was  adduced  by  the  plaintiff 
in  the  Court  below.  The  Judge  expressed 
his  opinion  that  this  evidence  was  unsatis- 
factory. The  appellant  has  not,  in  any 
way,  impugned  this  expression  of  opinion 
by  the  Court  below,  and  so  it  must  be  pre- 
sumed that  he  acquiesces  in  it. 

On  the  other  hand,  evidence  was  given 
in  the  Court  below  by  each  of  the  defend- 
ants whose  cases  are  now  under  consideration, 
lo  shew  that  the  sales  to  them  respectively 
were  justified  by  the  circumstances  in  which 
the  father  was  placed ;  and  the  general  re- 
sult of  this  evidence  is  to  establish,  beyond 
dispute,  that  the  father,  shortly  after  he 
came  of  age,  was  involved  in  an  extensive 
litigation  which  lasted  for  ten  years;  that 
there  were  debts  outstanding  in  respect 
of  the  shrad  of  his  grandmother,  which 
as  a  religious  Hindoo  he  was  bound,  and 
as  between  him  and  his  son  he  had  a  right, 
to  discharge ;  that  the  sales  in  question 
were  conducted  openly,  and  that  the  pur- 
chase-money was  adequate ;  and,  moreover, 
that  the  father  had  taken  a  strong  interest 
in  the  progress  of  this  suit,  instructing 
vakeels,  and  even  trying  to  dispose  of  the 
claim. 

Coming  now  particularly  to  the  transac- 
tion of  each  defendant,  we  find  that  defend- 
ant No.  3  purchased  property  to  the 
amount  of  Rupees  23,000 ;  that  at  the  time 
he  purchased,  the  whole  joint  property  had 
been  attached  on  account  of  decrees  against 
the  father  amounting  to  Rupees  14,000; 
and  that,  in  addition,  there  were  bond-debts 
amounting  to  Rupees  2,000,  besides  interest 
and  costs,  all  which  had  to  be  satisfied  out 
of  the  pufchase-money ;  and  the  defendant 
alleges  that  it  was  to  meet  these  claims  that 
the  property  was  sold. 

Defendant  No.  4  purchased  a  7  annas 
share  of  certain  properly  of  the  value  of 
Rupees  6,000 :  of  this  4  annas  were  pur- 
chased at  a  sale  by  auction,  and  the  remain- 
ing 3  annas  at  a  sale  in  execution  of  a  de- 
cree. The  sale  by  auction  was  ostensibly 
made  to  satisfy  the  shrad  expenses  above 
referred  to  and  expenses  of  litigation. 


Defendants  Nos.  5  and  6  purchased  property 
to  the  amount  of  Rupees  2,000  and  Rupees, 
1,800  respectively.  Both  these  sales  were, 
at  the  time,  asserted  to  be  made  in  order  to 
meet  expenses  of  litigation. 

The  appellant  before  us  has  not  denied 
that  the  above  sales  were  made  ostensibly  for 
the  purposes  which  the  defendants  allege,  but 
he  contends  that  this  evidence  is  insufficient; 
he  maintains  that  the  defendants  ought  to 
go  further  and  shew  the  nature  of  the  debts 
for  which  the  decrees  were  obtained,  and 
the  necessity  of  selling  the  property  in  order 
to  meet  these  and  other  debts  incurred. 
He  asserts  that  the  alleged  necessity  of  these 
sales  is  a  mere  pretext  to  cover  the  father's 
extravagance. 

Upon  this,  a  good  deal  of  discussion  took 
place  as  to  the  precise  limits  to  which  each 
party  is  bound  to  carry  his  evidence,  and 
the  exact  presumptions  which  ought  to  be 
made  in  a  case  like  the  present. 

With  regard  to  the  law,  it  is  clear,  from 
the  case  of  Honooman  Fershad  Pandey 
versus  Mussumut  Babooee  Munraj  Kooo- 
waree  (6  Moore's  Indian  Appeals,  393),  that 
a  purchaser  in  a  case  of  this  kind  does  not 
take  upon  himself  the  entire  risk  of  the  ex- 
istence of  a  case  of  necessity  for  alienation. 
It  is  there  said  that  the  lender  (or  purchaser, 
as  the  case  may  be — the  same  rule  wouM 
apply)  "is  bound  to  enquire  into  the  necessi- 
"  ties  for  the  loan,  and  to  satisfy  hhnself  as 
"  vveU  as  he  can,  with  reference  to  the  parties 
"  with  whom  he  is  dealing,  that  the  manager 
»<*is  acting  in  the  particulai*  instance  for  the 
"  benefit  of  the  estate."  And  further  it  is 
said,  ^  Their  Lordships  do  not  think  that 
"  a  bond  fide  creditor  should  suffer  when  he 
"has  acted  honestly  and  with  due  caution, 
"but  is  himself  deceived."  That  was  the 
case  of  a  widow  in  possession  of  her  husband's 
property,  and  having  an  infant  son  ;— the 
present  case  is  at  least  as  strong  in  favor 
of  the  purchaser. 

In  the  same  case,  speaking  of  the  onui 
proband  if  their  I-,ordships  remark  that  the 
question  on  whom  the  onus  of  proof  lies 
in  such  suits  is  one  not  capable  of  a 
general  and  inflexible  answer,  and  that 
the  presumption  proper  to  be  made  will  \'ai7 
with  the  circumstances,  and  must  be  regu- 
lated by  and  dependent  on  them. 

Now,  applying  the  above  remarks  to  the 
present  case,  and- viewing  this  case,  as  the 
Privy  Council  say  it  ought  to  be  viewed, 
according  to  its  particular  circumstances,  we 
think  the  defendants  have  given  sufficient 
evidence  to  raise  a  presumption  in  their  fi- 
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vor  that  the  purchases  made  by  them  are  ^ 
ulid.  There  is  not  a  suggestion  that  they 
•acted  otherwise  than  bond  fide ;  the  alleged 
extravagance  on  the  part  of  the  father  is  not 
proved,  and  there  appears  to  have  been  no- 
thing to  call  for  more  than  ordinary  caution 
on  the  part  of  the  purchasers.  On  the  other 
hand,  it  is  shewn  that  circumstances  of 
grave  suspicion  attach  to  this  case,  that  it 
is  promoted  by  the  father  to  serve  his 
own  interests.  We  also  find  that  a  very 
large  proportion  of  the  purchase-money  was 
required  to  satisfy  decrees  in  respect  of 
which  the  whole  of  the  joint  property  had 
been  attached,  and  that  a  sale  was  imminent. 
For  nearly  the  whole  of  the  remainder,  the 
ostensible  necessity  was  that  arising  out  of 
debts  incurred  in  carrying  on  the  litigation 
referred  to,  and  there  is  nothing  apparently 
unreasonable  in  the  amount  said  to  have 
been  required  for  this  purpose.  The  only 
remaining  item  is  that  of  the  shrad  expenses 
which,  as  we  have  already  said,  the  father 
had  a  right  to  discharge. 

Under  these  circumstances,  we  come  to  the 
conclnsion  that  the  defendants  acted  bond 
fidi  and  with  due  caution,  and  were  satisfied, 
at  the  time  of  their  respective  purchases,  of 
the  necessity  of  the  sales  in  order  to  meet 
debts  which  the  plaintiff's  father  had  a  right 
to  discharge.  We,  therefore,  concur  in  the 
decision  of  the  Judge  of  the  Court  below, 
and  dismiss  this  appeal  with  costs  and 
interest. 


Baboo  Roopnath  Banerjee  for  Appellant. 
Baboo  Greesk  Chunder  Ghose  for  Respondent* 

Injury  might  result  to  a  man's  feelings  from  abuse, 
such  as  would  entitle  him  to  damages. 

The  Principal  Sudder  Ameen  has  award- 
ed damages  for  abuse  of  the  plaintiff  by  the 
defendant.  It  is  said  that,  as  no  direct  in- 
jury resulted,  no  damages  should  have  been 
given.  This  question  as  to  the  amount  of 
injury  inflicted  by  the  abuse  was  within  the 
province  of  the  Judge  to  decide.  Injury 
might  result  to  a  man's  feelings  such  as 
would  entitle  him  to  damages. 

Appeal  dismissed  with  costs. 


The  6lh  August  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Damac^es^Abuse. 

Case  No.  1235  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Oficiaiing  Principal  Sudder  Ameen  of 
Purneah^  dated  the  24lh  February  1866, 
reversing  a  decision  passed  by  the  Officiating 
Moonsifi  0/  that  District,  dated  the  rjth 
September  186^. 

Shaikh  Tukee  (Defendant),  Appellant, 

versus 

Shaikh  Kboshdel  Biswas  (Plaintiff); 
Respondent. 


The  Sth  August  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Ltmitation— Cause  of  action— Malikana, 

Case  No.  1248  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patnaj  dated  the  2gth  Man^h 
j866,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  nth  November  186^. 

Heeranund  Sahoo  and  others  (Plaintiffs), 

Appellants, 

* 

versus 

Mussamut  Ozeerun  and  others  (Defendants), 

Respondents. 

Mr.  R,  T.  Allan  and  Baboos  Onooliool 
Chunder  Moolterjee  and  Mohesh  Chunder 
Chowdhry  for  Appellants. 

Mr.   C.   Gregory  and  Baboos  l/nnoda  Per- 
shad  Bannerjee,  Dwarkanath  Mitter,  and 
**  Kishen  Succa  Mookerjee  for  Respondents* 

Though  malikana  is  not,  like  rent,  a  recurring  cause 
of  action,  yet  a  suit  will  lie  for  malikana,  the  cause  pi 
action  as  to  which  is  non-payment  within  6  years. 

In  this  case,  the  ground  of  special  appeal, 
as  set  forth  in  the  petition  and,  before  us,  is 
that,  admitting  malikana.  sued  for  by  plaint- 
iff, special  appellant,  not  to  have  been 
received  for  twelve  years  before  suit,  still  the 
right  to  malikana  is,  as  a  rent-charge  on  the 
estate,  a  perpetually  and  annually  recurring 
cause  of  action ;  and  that  the  special  appel- 
lant was,  under  Clause  16,  Section  i,  Aict 
XIV.  of  1859,  entitled  to  six  years  from  t^ie 
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time  his  cause  of  action  arose,  even  if  not 
entitled  to  twelve  years  under  Clause  1 2.  The 
special  appellant  at  the  same  time  states  that 
he  only  does  claim  six  years'  malikana  prior 
to  suit,  and  that  his  title  as  malik  has  been 
found  by  the  Lower  Appellate  Court,  and 
was  admitted  by  the  ancestor  of  defendant, 
special  respondent. 

The  pleadings  in  the  case  shew  that  plaint- 
iff claimed  malikana  at  10  per  cent,  on  the 
gross  collections  of  Mouzah  Senol,  and  25 
per  cent,  on  the  seyer  collections  from  1267 
to  1272 ;  and  plaintiff  alleged  that  his  father 
had,  to  the  period  of  his  death,  received 
payments  at  those  rates. 

Plaintiff  also  averred  that,  in  the  settle- 
ment made  by  Government  with  the  mokur- 
rureedar,  there  was  a  sum  deducted  from  the 
Sudder  jumma  payable  by  the  mokurruree- 
dar  under  that  settlement,  to  provide  for 
malikana  to  be  paid  to  plaintiff  by  the  mo- 
kururreedar. 

One  defendant  denied  plaintiff's  title  to 
malikanna  at  all,  and  they  all  generally 
pleaded  limitation,  and  that  10  per  cent,  on 
the  Sudder  jumma  was  the  maximum  claim- 
able. 

The  first  Court  found  the  payment  to 
plaintiff's  father  within  tw^elve  years  of  suit 
proved,  and  decreed  plaintiff's  case. 

The  Lower  Appellate  Court  records  its 
decision  as  follows : — 

"On  the  question  of  title,  I  think  there 
'Ms  sufficient  evidence  to  shew  that  plaint- 
"  iff's  father  did  acquire  a  title  to  the  ma- 
"likana  of  Mouza  Senol;"  and  the  Ix)wer 
Appellate  Court  refers  on  this  matter  to  a 
statement  of  Mahomed  Akbar,  from  whom 
defendant  derives  his  rights.  In  respect  to 
the  petition  of  Mahomed  Akbar,  dated  31st 
January  1859,  filed  a  year  before  plaintiff's 
father's  death,  the  Lower  Appellate  Court 
records :  ''  This  petition  certainly  (as  said 
•*  by  the  Principal  Sudder  Ameen)  does  not 
''shew  that  plaintiff's  title  to  malikana  has 
"been  extinguished,  or  was  invalid,  but 
"does  shew  that  plaintiff's  father's  title  was 
"  disputed  in  his  lifetime  by  the  person  who 
"  is  said  to  have  paid  him  regularly  up  to 
" his  death." 

The  Lower  Appellate  Court  then  finds 
that,  on  the  whole  evidence,  payn>ents  to 
plaintiff's  father,  or  to  plaintiff  within,  twelve 
years  of  suit,  are  not  proved,  and  dismissed 
the  suit  as  barred  by  limitation. 

Against  this,  plaintiff  appeals  specially  on 
the  grounds  before  set  forth ;  and  respondent, 
under  Section  348,  Act  VIIL  of  1859,  takes 
the   objection   that    the  Lower   Appellate 


Court's  finding  of  plaintiff's  title  to  malikana 
is  based  on  no  legally  sufficient  evidence. 

We  are  of  opinion  that,  in  this  case,  the 
malikana,  though  arising  out  of  land  and  a 
charge  on  the  estate,  is  not,  strictly  speaking, 
rents,  so  as  to  be,  as  rents,  a  constantly  re- 
curring cause  of  action.  Siill  the  plaintiff 
could,  we  think,  in  the  case  of  such  mali- 
kana as  this,  sue  wiihin  six  years  from  the 
date  of  the  cause  of  action  which  is  the 
date  at  which  the  claim  to  payment  might 
be  made;  and  in  this  view,  this  suit  might  be 
instituted  for  non-payments  within  six  years. 

Considering,  then,  the  suit  for  any  sani, 
the  cause  of  action  as  to  which  is  non- 
payment within  six  years,  can  be  entertained, 
we  reverse  the  decision  of  the  Lower  Ap- 
pellate Court  holding  the  sait  barred  by 
limitation,  and  decree  that  it  may  be  tried 
on  the  merits.  And  here  we  would  obser\'e 
that  there  is  not  a  clear  finding  by  the  Lover 
Appellate  Court,  whether  (as  plaintiff  alleges) 
defendant  contracted  on  the  settlement  to 
pay  the  malikana,  or  (as  defendant  alleges) 
defendant  did  not  so  contract.  The  evidence 
on  this  matter  should  be  fully  gone  into,  and 
the  Lower  Appellate  Court  should  then  pass 
such  orders  as  it  thinks  just  and  proper. 

Remand  accordingly. 


The  loth  August  1866. 

Present :  * 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Scton- 

Karr,  Judges, 

'   Putnee—Recovery  of  consideration-ffloiiey. 

Case  No.  1119  of  i866. 

Special  Appeal  from  a  decision  passed  by  tht 
Judicial  Commissioner  of  Chota  Nagpcrtt 
dated  the  26th  January  1866,  affirming « 
decision  passed  by  the  Assistant  CommiS' 
sioner  of  Maunbhoom,  dated  the  ^th 
May  i86j. 

Rajah  Nilmonee  Sing  Deo  (Defendant), 

Appellant, 

versus 

Messrs.  Gordon  Stuart  and  Co.,  Secretaries 
to  the  Bengal  Coal  Company  (Plaintiffs), 

/Respondents. 
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Mr,R.  T.  Allan  and  Bahoo  Buma  Churn 
Banerjee  for  Appellant. 

I    '  Baboo  Mohendro  Lall  Shame  for  Respond- 
'  ents. 

Suit  for  reoftvery  of  oonsideration-monev  paid  in  r&- 
^ct  of  a  vilkge  which  was  leased  to  the  plaintiff  in 
l'  potaee  as  mil.  but  which  was  subsequently  found  to  be 
hkberaj  land  belongiogr  to  another  party. 

H£LO  that  the  plaintiff's  right  to  recover  depended 
upon  his  establishing  either  that  the. defendant  fraudu- 
lently  indaced  him  to  pav  that  sum  by  a  false  represent- 
ation that  he  had  a  good  title  to  the  land  in  question, 
or  that  he  warranted  and  covenanted  with  the  plaintiff 
that  he  had  a  good  title ;  and,  as  the  plaintiff  proved 
neither,  bis  soit  was  dismissed. 

Thi  Bengal  Coal  Company  sued  the 
Rajah  of  Pachete  for  Rs.  605-8-6,  in  a 
suit  which  they  describe  as  being  for  a  refund 
of  the  consideration-money  and  for  a  dimi- 
nution of  the  rent,  and  for  certain  law  ex- 
,  peases  incurred  by  them  in  defending  a 
Sttit. 

The  Lower  Appellate  Court,  confirming  the 
judgment  of  the  first  Court,  gave  to  the 
plaintiff  a  decree  for  Rs.  68-4-10,  which 
is  described  as  the  proportion  of  considera- 
tion-money paid  in  respect  of  a  village  called 
Chatnibadee  which  was  entered  as  mdl'wi  the 
hustobood  made  at  the  date,  of  the  putnee, 
bttt  which,  or  a  portion  of  which — for  this 
is  a  matter  which  is  not  quite  clear — was 
subsequently  discovered  to  belong,  as  lakheraj, 
to  one  Roy  Narain  Buckshee,  who,  in  a  suit 
against  the  Coal  Company  and  the  Rajah, 
obtained  a  decree  for  possession. 

The  Twower  Courts  held  that,  as  regards  the 
claim  for  diminution  of  rent,  they  had  no 
innsdiction,  but  /hat  the  suit  should  be 
wought  before  the  Collector;  and,  as  r^ards 
the  law-expenses  incurred  for  defending  the 
suit  brought  against  them  by  the  lakheraj - 
dar,  the  plaintiff  could  not  charge  the  Rajah 
of  Pachete  for  the  costs  of  defending  it. 

So  far  as  it  goes,  the  decision  of  the  Lower 
Coiuts  is,  no  doubt,  correct  on  these  two 
points. 

Mr.  Allan  appeared  for  the  Rajah  of 
Pachete,  who  appealed  against  the  decree  of 
the  Lower  Appellate  Court.  A  preliminary 
objection  was  taken  by  the  respondent  that 
•^0  -ippeal  would  lie  to  this  Court,  inasmuch 
«  the  suit  was  one  cognizable  by  a  Court  of 
Small  Causes,  and  that  the  demand  in  respect 
of  which  the  Lower  Courts  had  adjudicated 

W^  exceed  500  rupees. 

We  arc  of  opinion  that  there  is  nothing 
HI  this  objection,  as  the  demand  for  which 
the  original  suit  was  instituted  did  exceed 
500  rupees,  and,  if  it  had  been  treated,  a^  it 
ttight  and  shotild  have  been  treated  by  the 
Ptottiff,  as  a  salt  for  a  breach  of  contract 
.  VoL  VI. . 


by  the  Rajah  for  not  giving  itia:  which  he' 
had  contracted  to  give — namely,  a  goo'  title 
to  the  land — we  think  that  damages  to  the; 
extent  claimed  in  the  plaint  might  have  been 
claimed  in  the  suit;  and,  therefore,  the  appeal 
is  not  taken  away  under  Section  27  of  A61 
XXIILofi86i. 

As  regards  the  principal  questioii  in  the 
case,  we  may  observe  that  the  right  of. the* 
plaintiff  to  receive  back  a  portion  Of .  that 
which    is    described   as  the  considei-atioA-' 
money  in  price  must  depend  upon  the  estab-- 
lishment  of  one  of  two  points,  namely,  either: 
that  the  Rajah  fraudulently  induced  the  Coal. 
Company  to  pay  him  that  sum  by  a  false  re-, 
presentation  that  he  had  a  good  title  to  the 
land    in    question,    or    that  he    :warranted. 
and  covenanted  with  the  Coal  Company  that 
he  had  a  good  title. 

We  observe  that  the  Judicial  Commis-> 
sioner  uses  the  expression  "fraudulently 
*"  entered  the  land  in  question  as  rent-paying 
"  land ; "  but  we  do  not  find  any  fraud  dis- 
tinctly charged  in  the  plaint ;  or  that  there  is 
any  evidence  at  all  upon  which  the  Court  would 
be  warranted  in  finding  the  Rajah  guilty  of 
any  malpractice,  or  actual  fraud  or  dishon- 
esty of  any  kind ;  and  we  do  not  think  that 
the  Judicial  Commissioner  meant  to  impute 
actual  fraud  to  the  Rajah  by  the  use  of  the 
language  above  quoted. 

Then,  as  regards  the  othei-  point,  Baboo 
Mohendro  Lall  Shome,  who  appeared  for  the 
respondent,  wholly  failed  to  show  us  that 
there  was  any  distinct  warranty,  or  anything 
^hat  could  be  construed  into  any  warranty  or 
contract,  that  the  Rajah  had  a  good  title. 

There  is  nothing  to  lead  us  to  suppose  that 
the  ordinary  course  was  not  followed  in  this 
case,  that  the  Rajah  did  not  exhibit  his 
jummabundee,  title-deeds,  and  other  papers 
to  the  Coal  Company,  or  that  the  Coal 
Company  had  not  the  fullest  opportunity  of 
ascertaining  whether  the  Rajah  was  in  the 
receipt  of  the  rents  for  those  lands  or 
not.  The  lands  in  dispute,  we  observe, 
form  but  a  small  portion  of  those  leased  to 
the  Company  in  putnee. 

It  appears  to  us  that  the  natural  and  legal 
conclusion,  in  the  absence  of  such  evidence 
on  the  part  of  the  respondent,  is  that  what 
is  called  the  consideration-money  paid  was 
a  mere  salamee,  or  payment  of  a  gross  sum 
upon  the  putnee.  If  it  should  turn  out  that 
the  Rajah  had  no  title  to  any  of  the  villages 
included  in  the  putnee  lease,  no  doubt  a 
tenant  would  be  entitled  to  claim  an  abate- 
ment. Bat  we  do  not  think  that  there  was 
any  such  understanding  or  conuact  (between 
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the  pardes  that  the  salamee  was  to  be 
treated  as  severable  or  divisible  into  portions 
corresponding  to  portions  of  the  property 
leased,  or  that  the  tenant  is  entitled  to  ask  for 
the  return  of  any  portion  of  it,  because  of  the 
Rajah's  want  of  title  to  a  few  beegahs  in  a 
veiy  small  portion  of  the  large  estate. 

We  observe  that  the  Coal  Company  has 
been  in  possession  of  the  property  for  many 
years,  but  that  they  do  not  show,  as  they 
might  have  done,  that  they  have  been  com- 
pelled to  pay,  or  even  were  asked  to  pay, 
rent  or  mesne-profits  to  any  one  else  in  re- 
spect of  such  occupation.  If  they  have  paid 
rent  to  the  Rajah,  they  have  enjoyed  the 
benefit  of  the  lease  of  the  land  they  bar- 
gained for. 

For  these  reasons,  therefore,  we  reverse 
the  decision  of  the  Court  below,  and  decree 
the  appeal  with  costs  and  interest. 


The  loth  August  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Execution— Sale. 
Case  No.  1093  of  1866. 

Special  Appeal  from  a  decision  passed  bj^ 
the  Judge  of  Purneah,  dated  the  gth 
January  1S66,  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District, 
dated  the  20th  July  /S6j. 

Mirza  Saefoollah  Khan  (Plaintiff), 
Appellant, 

versus 

Luchmeeput  Singh  Doogur  and  another 
(Defendants),  Respondents. 

Mr.  R,  E.  Twiddle  for  Appellant. 

Mr,  R.  T,  Allan  for  Respondents. 

In  execution  of  il's  decree  a  tenure  was  sold  and  pur- 
chased by  B.  Before  the  sale,  the  zemindars  C  and  D 
petitioned  the  Collector  to  detain  the  surplus  proceeds 
of  the  sale  for  the  satisfaction  of  arrears  of  rent  due  to 


them.  But  the  proceeds  were  actually  attached  by  C 
alone,  and  out  ot  the  proceeds  of  sale  A*s  debt  and  Cs 
rents  were  only  liquidated.  The  remaunder  was  after- 
wards  attached  by  E  for  his  own  debt,  and  about  tfaaf 
time  D  put  up  the  tenure  for  sale  for  the  balance  of 
rent  due  to  him .  B  paid  the  amount  of  D^s  claim  so  as 
to  save  the  property  from  sale,  and  now  sues  to  recover 
the  sum  on  the  alle^tion  that  Douf^t  to  have  satisfied 
his  claim  out  of  the  monev  deposited  m  the  Collectonlie. 
Held  that  B*s  suit  coula  not  be  maintained. 


The  facts  of  this  case,  which  are  som^ 
what  complicated,  have  not  been  fully  or 
clearly  given  by  the  Judge,  and  we  are  in 
some  doubt  whether  he  has  perfectly  under- 
stood the  case,  or  whether  his  decision  could 
be  supported  on  the  grounds  alleged  by  him. 
But,  on  the  mere  statement  of  facts  given 
by  the  plaintiff's  pleader,  we  are  Quite 
clear  that  the  plaintiff  is.  not  entitled  to 
recover. 

It  appears  that  a  certain  property  was 
sold  in  execution  on  the  20th  of  September 
1864  at  the  su:t  of  Kumuroonissa,  judgmoit- 
holder,  versus  Hyder  Ali,  and  purchased  by 
the  plaintiff.  Before  the  sale,  the  zemin- 
dars Dhunput  and  Luchmeeput  had  peti- 
tioned the  Collector  that  the  surplus  proceeds 
of  the  sale  might  be  detained  for  the  satis- 
faction of  arrears  of  rent  due  to  them.  The 
proceeds  were,  however,  actually  attached 
by  Dhunput  alone.  Out  of  the  proceeds  of 
the  sale,  amounting  to  1,905  rupees,  the 
debt  due  to  Kumuroonissa  and  the  rents  doe 
to  Dhunput  only  were  liquidated.  The  re- 
mainder, or  446  rupees,  was  afterwards  at- 
tached by  Kamanooddeen,  another  judgment- 
holder,  for  his  own  debt ;  and  about  that  time 
Luchmeeput  put  up  the  tenure  to  sale  for  the 
balance  of  rent  due  to  him.  The  plaintiff, 
special  appellant  before  us,  then  paid  the  son 
of  348  rupees,  which  was  that  claimed  M 
Luchmeeput,  so  as  to  save  the  property  fromi 
sale ;  and  this  is  the  sum  which  the  plaintiff| 
has  now  sued  in  vain  to  recover. 

We  are  clear  that  he  cannot  be  permittedj 
to  recover,  and  that  his  plea  that  Luchm< 
put  ought  to  have  taken  his  arrears  of 
out  of  the  money  deposited  in  the  Collector^ 
ate  has  no  force.    That  money  had  ne^ 
been  attached  by  Luchmeeput,  and  it  hi 
been  legally  attached  by   another  d< 
holder. 

In  this  state  of  things,  Luchmeeput 
exercising  a  strictly  legal  right  in  puuin£ 
the  tenure,  and  the  plaintiff  did  the  w 
thing  which  he  could  have  done  to  pi 
his  purchase,  and  he  has  no  right  to 
tl^e  sum  which,  under  such  circumstances, 
voluntarily  paid  away. 
The  appeal  must  be  dismissed  with  costfj 
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The  13th  January  1866. 
Present : 


Gudadhur  Koondoo  and  others  (Plaintiffs), 

Appellants, 


The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  yudges, 

Onns  probandi — Rival  lessees. 

Case  No.  242  of  1865. 

Application  for  review  of  Judgment  passed 
on  the  3rd  May  i86s>  ^^  Regular  Appeal 
No,  426  of  186^* 

Ram  Dhyan  Misser  and  others,  Defendants 
(Respondents),  Petitioners, 

versus 

Monrakhan  Roy  and  others,  Plaintiffs 
(Appellants),  Opposite  Party, 

Boboos  Chunder  Madhuh  Ghose  and  Hent 
Chunder  Banerjee  for  Petitioners. 

Bahoos  Dwarkanath  Mitter  and  Mohesh 
Chunder  Ch&wdhry  for  Opposite  Party. 

Wliere  a  plaintiff  and  defendant  alike  claim  under 
teafes  from  the  zemindar  who  supports  the  plaintiff's 
lease  and  denies  that  of  the  defendant,  the  latter  must 
prove  his  title. 

We  think  our  original  judgment  is  right 
and  ought  to  stand.  This  application  for 
review  is  dismissed  with  costs.  The  onus 
was  not  improperly  thrown  on  the  defend- 
ants. The  plaintiffs  and  defendants  alike  claim 

under  leases  from  the  zemindar  who  supports  \facie  case,  then  his  suit  would   have'  been 
the  plaintiff's  title'and  denies  that  of  the  de-  ^properly  dismissed.    But  the  Lower  Court 


versus 

Ram  Koomar  Bose  and  others  (Defendants), 

Respondents, 

Mr,  R,  V,  Doyne  and  Baboo  Sreenath 
Banerjee  for  Appellants. 

Bahoos  Kalee  Mohun  Doss  ^nd* Pear ee  Lai 
Roy  for  Respondents.  • 

A  decision  in  an  A<51  IV.  of  1840  case  is  no  evidence 
of  title  one  way  or  the  other. 

Where  the  question  for  trial  is  the  rig^ht  to  possession, 
it  is  not  essential  that  the  plaintiff  should  prove  actual 
possession. 

This  case  must  be  remanded. 

The  question  is  a  simple  questk>n  of  title. 
The  plaintiff,  if  he  can  prove  2i  primd  facie 
good  title  to  the  possession  that  he  seeks, 
is  entitled  to  a  decree,  unless  the  defendants 
can  show  sufficient  cause  to  the  contrary. 
The  decision  in  the  Ad  IV.  of  1840  case  is 
no  evidence  of  title,  one  way  or  other.  It 
merely  shows  that  the  person  in  whose 
favor  that  decision  was  passed  was  in  actual 
possession  under  some  colorable  title.  Of 
course,  plaintiff,  subsequently  suing  to  get 
rid  of  such  a  decision  and  to  establish  his 
right,  must  prove  his  own  title  before  he 
can  put  his  opponent  to  proof  of  his.  Had 
the  appellant's  position  been  properly  en- 
quired into  in  the  present  instance,  and  had 
it  been  found  that  he  made  out  no  primd 


fendants.  Under  these  circumstances,  the 
defendants  certainly  must  show  their  right, 
^ich  they  failed  to  do. 


The  28th  February  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
INIacpherson,  Judges, 

ETidencc  of  title— Possession. 

Case  No.  2855  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  24th 
August  i86Sy  affirming  a  decision  passed 
hy  the  Principal  Sudder  Ameen  of 
Pureedpore,  dated  the  2jrd  September 
1864. 

*  See  Weekly  Reporter^  Vol.  Il.>  p.  334. 


has  not  fully  or  correctly  dealt  with  the 
question  of  the  plaintiff's  primd  Jacie  title. 
It  was  not  necessary  for  the  plaintiff  to  prove 
that  he  had  had  khas  possession.  He  may 
possibly  have  a  perfectly  good  title  though  he 
never  had  any  such  possession.  The  ques- 
tion for  trial  is  not  possession,  but  right  to 
possession. 

As  to  some  of  the  lands  at  least,  there 
seems  to  us  to  be  (in  the  defendant's  admission 
of  liability  to  pay  rent  to  the  plaintiff,  if  In 
no  other  respect)  a  sufficient  primd  facie 
case  made  for  the  plaintiff  to  render  it  neces- 
sary for  the  defendants  to  show  their  right  to 
resist  the  plaintiff. 

The  Court  will  re-try  the  case,  and,  with 
reference  to  the  above  observations,  will  find 
distinctly  to  what  portion,  if  any,  of  the 
lands  claimed,  the  plaintiff  has  not  made  a 
sufficient  primd  facie  title.  The  title  of  the 
defendants  must  then  be  enquired  into,  and 
the  whole  case  adjudicated  upon  accordingly. 
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The  nth  August  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges. 

Riffht  of  occupaiicy — Continiious  possession  for 

12  years. 

Case  No.  11 18  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  Raj- 
shahye,  dated  the  8th  February  1866, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  Shahazadpore,  dated  the  2gth 
August  i86§, 

'Mr.  C.  J.  Phillip  (one  of  the  Defendants), 

Appellant, 

versus 

Nund  Coomar  Banerjee  and  another  (Plaint- 
ifiFs),  and  others  (Defendants),  Respondents. 

,    Baboo  Issur  Chunder  Chuckerbutty  for 

Appellant. 

Baboo  Motee  Lai  Mookerjee  for 
Respondents. 

■  Continuour  pn -session  for  i2  years  g^ves  a  right  of 
<)ccupancy. 

This  was  a  suit  in  which  the  plaintiff, 
who  is  a  zemindar,  sued  for  the  recovery  of 
some  3  beegahs  and  15  cottahs  of  land  of 
which  he  alleged  thathe  had  been  dispossessed 
l;>y  ihe  defendant  who  forcibly  sowed  indigo 
thereon,  within  the  plaintiff's  zemindary, 
on  the  asth  of  Assin  1271.  The  defend- 
ant's case  was  that  he  and  his  predeces- 
sors, from  whom  he  had  derived  an  indigo 
factory,  had  been  in  possession  of  this  land, 
though .  without  any  pottah,  in  connection 
with  the  factory,  and  that  he  had  paid  rent 
for  the  same  to  the  plaintiff. 


The  Moonsiff,  in  a  lengthy  decision,  gave 
the  plaintiff  a  decree,  holding  that  the  plaint- 
iff had  been  ousted  on  the  date  mentioned  r 
that  the  plaintiff  had  never  acknowledge! 
the  defendant  as  jotedar;  that  the  defend- 
ant  had  not  proved  that  he  had  paid  rent  to 
the  plaintiff ;  and  that  mere  possession  for  12 
years  and  upwards  would  not  give  the  de- 
fendant a  right  to  resist  the  plaintiff. 

The  Principal  Sudder  Ameen  affirmed 
this  decision,  saying  nothing  as  to  the  alleged 
dispossession  of  the  plaintiff,  but  holding 
that  the  defendant  had  not  proved  that  his 
dakhilahs  related  to  the  land  in  question: 
that  the  plaintiff  had  denied  on  oath  a  cer- 
tain letter;  and  that  the  defendant,  not 
having  produced  any  proof  of  the  jotedaree 
right  of  himself  or  of  his  predecessor,  had  no 
right  to  retain  the. land. 

We  have  heard  both  parties  at  consider- 
able length,  and  we  are  convinced  that  this 
case  has  not  been  properly  adjudicated  on. 
and  that  it  ought  to  be  remanded. 

The  observations  of  the  first  Court  as  to 
the  non-effect  of  1 2  years'  continuous  posses- 
sion in  conferring  a  right  of  occupancy  on 
the  defendant  are  clearly  wrong  in  law. 
The  Principal  Sudder  Ameen  has  not 
adverted  to  the  evidence  for  the  alleged 
possession  and  dispossession  of  the  plaintiff; 
and  the  Appellate  Court  is  clearly  in  error 
in  saying  that  the  plaintiff  has,  on  oath,  d^ 
nied  a  certain  letter  put  forward  by  the 
defendant.  The  plaintiff,  as  it  seems  to  us, 
spoke  doubtfully  as  to  the  body  of  the  writ- 
ing, but  allowed  that  certain  words  at  the 
head  of  the  letter  were  his  own. 

Moreover,  if  there  had  been  any  doubt  as 
to  whether  the  dakhilas,  certain  of  whidi 
were  admitted  by  the  plaintiff,  really  referred 
to  the  land  in  dispute,  this  doubt  could, 
we  think,  have  been  easily  solved  at  the 
time  of  trial  by  reference  to  the  evidence, 
or  to  the  defendant  himself. 

On  the  whole,  we  think  the  result  of  the 
appeal  so  inconclusive  and  Unsatisfactory  that 
we  remand  the  case  to  the  Judge,  and  not 
to  the  Principal  Sudder  Ameen,  for  a  full  and 
fair  decision  in  appeal  on  the  whole  merits  of 
the  case  between  ia^  parties. 

Two  decisions  of  our  Court  quoted  by  the 
respondent — No.  426  of  1864,  Regaliw 
Appeal,  and  No.  2855  ^^  1865,  Special  Ap- 
peal— do  not  appear  to  us  to  have  an^ 
bearing  on  the  present  case,  as  the  f&cts 
and  the  position  of  the  parties  therein  arc 
different. 

Remand  accordingly. 
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The  nth  August  1866. 

Present : 

The  Hon'ble  J.  P.  "Norman  and  W.  S. 
Seton-Karr,  Judges. 

Sectioo  246,  Act  VIII.  of  1859— Claims  to  at- 
tKhed  property — Purchaser  from  judgfrnent- 
debtor. 

Case  No.  11 32  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  West  Burdwan,  dated  the  agth 
January  t866y  reversing  a  decision  passed 
oy  the  Moonsijf  of  Bistopore,  dated  the  6th 
December  186^, 

Gunga  Narain  Ghose  and  others  (some  of 
the  Defendants),  Appellants^ 

versus 

Haradhun  Ghose  (Plaintiff),  Respondent. 

Baboos   Kalee  Mohun   Doss,  Nil  Madhub 
SeiHt  and  Ashootosh  Dhur  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

The  purchaser  from  a  judgment-debtor  cannot  take 
•dfantige  of  ao  order  obtatnM  by  the  judgment-creditor 
vader  Section  346,  Act  VIII.  of  1859,  to  which  he  is  an 
entire  stranger. 

The  plaintiff  sues  for  possession  of* 
I  beegah  9  cottahs  and  2  cowrees  of  land 
of  which  he  was  dispossessed  on  the  5th  of 
Agr&un  1270.  The  Moonsiff  dismissed  the 
mit  upon  the  ground  that,  in  a  certain 
former  suit,  the  plaintiff  had  preferred  a 
claim  to  this  property  which  was  then  under 
attachment  at  the  suit  of  a  creditor  named 
Kaitick  Ghose,  in  which  his  claim  was  re- 
jected on  the  6lh  of  April  1863.  The 
Moonsiff  considered  the  present  suit  barred 
under  Section  246  of  Act  VIII.  of  1859, 
because  it  was  not  instituted  within  one 
year  from  that  date. 

On  appeal,  the  Judge  reversed  the 
MoonsiflPs  decree,  holding  that,  as  the  exe- 
cution-creditor did  not  proceed  under  the 
order  in  that  case,  the  now  defendants,  who 
ire  purchasers  by  a  private  sale  from  Kartick 
Ghose,  caoDOt  avail  themselves  in  any  why 
of  the  acts  of  the  execution-credited  as 
Against  the  now   defendants.     The  Judge 


further  observes  that  there  does  not  appear 
that  there  was  any  enquiry  or  adjudi- 
cation under  Section  246.  The  defendants 
appeal. 

We  think  it  quite  clear  that  a  purchaser 
from  the  judgment-debtor  cannot  take  ad- 
vantage of  an  order  obtained  by  the  judg- 
ment-creditor under  Section  246,  to  which 
he  is  an  entire  stranger.*  It  was  perfectly 
unnecessary  for  defendants  to  sue  for  the 
reversal  of  an  order  which  has  never  been 
acted  upon;  and  we,  therefore,  dismiss  the 
appeal  with  costs  and  interest. 


The  14th  August  1866.. 

Present  : 

The Hon'ble G.Campbell  and  Shumbhoonath 

Pundit,  Judges, 

Special  Appeal  (Grounds  of)— Res  Judicata. 

Case  No.  1028  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patnay  dated  the  26th  January 
J 866,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  16th  May  186^. 

Maer  Bahadoor  Ali  and  others  (Defendants), 

Appellants, 

versus 

MussamutSuneechuroo  and  others  (Plaintiffs), 

Respondents, 

Mr,  R,  E,  Twidale  and  Baboo  Romanath 
Bose  for  Appellants. 

Baboos  Chunder  Madhub  Ghose  and 
Tarucknath  Sein  for  Respondents. 

The  Court  would  not  allow  points  not  raised  before 
the  Lower  Appellate  Court  or  m  the  written  grounds  of 
special  appeal,  to  be  argued. 

A  point  raised  in  issue  and  tried  in  a  previous  suit 
between  the  parties,  having  been  re-opened  by  the 
Judge  below  m  the  present  case,  the  High  Court  re- 
versed the  Judge's  order,  on  the  principle  of  resjttdicata. 

This  is  a  complicated  case,  and  the 
decisions  make  it  by  no  means  clear.  The 
special  appellants,  defendants,  seek  to  raise 
difficult  questions  regarding  the  liability  of 
defendants  for  payments  in  their  nature  in 
some  sense  voluntary  ;  but  neither  before  the 
Judge,  nor  in  the  written  grounds  of  special 
appeal,  were  any  such  questions  raised,  and 
we  will  not  admit  them  now.  We  confine 
ourselves,  then,  to  the  written  grounds. 

It  appears  that,  in  a  previous  suit,  plaintiff 
sued  defendants  for  possession  of  certain  lands 
on  a  zur-i-peshgee  lease  for  500  rupees.  Most 
of  the  defendants  pleaded  failure  of  the  consi- 
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deration,  v/e.^  that  only  Rs.  250  out  of  the  500 
had  been  paid.  An  issue  was  distinctly 
raised  and  tried  whether  the  Rs.  500  mort- 
gage money  had  been  paid, and  it  was  decided 
that  only  Rs.  2«;o  had  been  paid.  Neverthe- 
less, the  Court,  among  other  orders  passed  on 
several  points  in  the  case,  gave  plaintiff  pos- 
session. Plaintiff  now  sues  for  money  paid 
by  him  to  get  rid  of  prior  mortgages,  and 
defendants  seek  to  set-off  the  Rs.  250  not  paid 
by  plaintiff.  The  first  Court,  considering 
the  question  of  the  2  50  rupees  to  be  already 
decided,  deducted  that  sum  and  gave  plaint- 
iff a  decree  for  the  money  paid,  without  in- 
terest. The  Judge,  on  the  appeal  of  plaintiff, 
re-opened  the  question  of  the  Rs.  250,  and, 
deciding  against  defendants,  decreed  for 
plaintiffs  for  the  full  amount  claimed  with  in- 
terest. We  think  that  the  question  of  the 
Rs.  250  has  been  already  sufficiently  decided 
between  the  parties,  and  that  the  Judge  should 
not  have  re-opened  it  on  the  facts  ;  and  as  the 
payment  by  plaintiffs  was  in  great  degree 
voluntary,  we  do  not  think  he  has  any  claim 
for  interest  during  the  period  that  he  neglect- 
ed to  sue  defendants.  He  is  lucky  to  get 
back  his  principal  with  interest  from  date  of 
suit.  Allowing  the  set-off  of  Rs.  2  50,  and  dis- 
allowing interest  till  date  of  suit,  we  reverse 
the  Judge's  decision  and  restore  that  of  the 
Principal  Sudder  Ameen.  The  costs  of  this 
appeal  in  proportion  to  the  decree,  and  so  of 
the  Lower  Appellate  Court,  are  to  be  piid  by 
the  respondent. 


The  15th  August  1866, 

Preseni : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

fudges. 

Hindoo  Law  (Mitakshara)— Succession  of 
»    brother's  grandson. 

.   Case  No.  655  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofPatjta,  dated  the  12th  December 
i86s,  affirming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District,  dated  the 
1 8th  August  186^. 

Kureem  Chand  Gurain  (Plaintiff), 
Appellant, 

versus 

Oodung  Gurain  (Defendant),  Respondent. 

Baboos  Dwarkanath  Mitter,  Kishen  Succa 
Mookerjee,  and  Kalee  Prosunno  Dutt  for 

Appellant. 


Baboos  Mohendro  Lall  Shome  and  Nil  Monet 

Sein  for  Respondent. 

• 

Under  the  Mitakshara  system  of  Hindoo  Law,  in  de« 
fault  of  all  heirs,  a  brother's  grandson  can  sacceed. 

yacksony  y, — The  question  raised  in  this 
appeal  is  whether,  under  the  Mitakshara 
system  of  Hindoo  Law,  a  brother's  grandson 
can  succeed  to  the  estate  of  a  deceased  persoo. 
The  Judge  of  Patna  has  held  that  he  is  not 
included  among  the  heirs,  and  has  on  this 
ground  dismissed  his  claim  to  inherit  his 
grand-uncle's  estate. 

In  support  of  this  view  of  the  law,  the 
cases  of  Government  versus  Gridbaree  Lai 
Roy,  page  13,  Weekly  Reporter,  Volume  IV., 
and  of  Mussamut  Sona  Daee  versut 
Bisumbhur  Sahoo,  pages  168  and  169,  Legal 
Remembrancer,  Volume  L,  have  been  speci- 
ally pointed  out  to  us  as  following  former 
precedents,  and  distinctly  ruling  that  the 
enumeration  of  heirs  as  laid  down  in  the 
standard  authority  on  the  law,  viz.,  the 
translation  of  the  Commentary  on  that  law 
by  Sir  H.  Colebrooke^  is  an  exhaustive 
enumeration ;  and  it  has  been  next  pointed 
out  that  in  no  portion  of  that  law  is  the 
brother's  grandson  any  where  mentioned 
as  an  heir.  In  Chapter  2,  Section  4,  verse  i, 
brothers  are  mentioned ;  and  in  verse  7, 
brother's  sons  are  mentioned,  but  brother's 
grandsons  are  not  alluded  to.  Again,  in 
Section  5,  verse  i,  it  is  laid  down  that,  "if 
there  be  not  brother's  sons,  gentiles  share  the 
estate;"  and  this  Section  goes  on  to  enumerate 
who  the  gentiles  are,  viz.,  first  the  Sopindahs, 
'or  kindred  connected  by  funeral  oblations, 
such  as  the  paternal  grandmother,  the 
paternal  grandfather,  the  uncles  and  their 
sons  and,  on  failure  of  that  line,  the  paternal 
great-grandmother,  great-grandfather,  his 
sons,  and  their  issues  inherit.  And  in  the 
next  verse,  .it  is  laid  down  that,  if  there  be 
none  such,  the  succession  devolves  on  Somo- 
nodacas,  or  kindred  connected  by  libations 
of  water,  and  goes  on  to  point  out  that  Sopin- 
dahs cease  with  the  seventh  person,  while  the 
Somonodacas  extend  to  the  fourteenth 
degree.  In  the  next  chapter,  again,  cognates 
are  declared  to  be  heirs  on  failure  of  Sopindahs 
and  Somonadacas,  and  those  cognates  are  spe- 
cially enumerated.  Acting  upon  the  rule  that, 
when  the  particular  relation  is  not  speciallf 
enumerated  as  one  of  the  heirs,  he  is  ex- 
cluded from  inheritance,  a  sister's  son  was 
excluded  in  the  decisions  above  quoted  ;  and 
on  the  same  ground,  in  the  case  of  liias 
KoSnwar  versus  Agund  Roy  (Select  Re- 
ports,  Sudder  Dewanny  Adawlut,  Volume 
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ni.,  page  37)  a  brother's  daugbter's  son  was 
e);claded. 

On  the  other  hand,  it  was  shewn  for  the 
appellant  that  the  right  of  a  brother's  grand- 
son to  succeed  to  an  estate  under  the  Mitak- 
shara  Law  as  a  Sopindah  was  virtually  upheld 
both  in  the  Sudder  Dewanny  Adawlut  and 
by  the  Lords  of  Her  Majesty's  Privy  Council 
in  the  case  of  Gunga  Dutt  Jha  and  on  his 
death,  Rutcheepat  Dutt  Jha,  versus  Rajen- 
dro  Narain  Roy  and    others,    reported    at 
page  II,  Volume  IL,  Sudder  Dewanny  Adaw- 
lut  Select  Reports ;  and  at  pages  132  to  168, 
Volume  IL,  Moore's  Indian  Appeals  for  1 839. 
In  that  case,  the  right  of  a  descendant  in  the 
paternal  line  in  the  sixth  degree  to  succeed 
as  a  Sopindah  was  held  to  be  preferential  to 
the  right  of  a  cognate.     It  is  admitted  that 
this  case  was  governed  by  the  Mithila  Law, 
and  it  is  urged  for  respondent  that  there 
18  some  distinction  on  this   point  between 
the  Mitakshara  and  Mithila  Laws.  As  re- 
spects the  Commentary  on  the  Mitakshara 
Law,  the  passages  above  alluded  to  as  hav- 
ing been  quoted  by  the  opposite  side  are 
referred  to  as  clearly  shewing  that  all  the 
different  heirs    are    not    enumerated,    and 
that  there  are  heirs   which  are  not    there 
enumerated. 

It  is  not  quite  clear  to  what  extent  the 
learned  Judges  who  decided  the  appeals  of 
Sona    Daee    and    of    Government    versus 
Gridharee  Lai  Roy  would  have  carried  the 
principle  which  they  then  laid  down,  that 
the  enumeration  of  heirs  by  the  Commenta- 
tors on  the    Mijakshara  translated   by    Sir^ 
H.  Colebrooke  was  exhaustive.  The  question 
before  them  related  specially  to  one  particu- 
lar description  of  heirs,  viz.,  the  cognates  or 
Bondhoos,  who  are  specially  treated  of  in 
Section  6  of  the  Commentary.    Looking  to 
the  wording  of  that  Section,  which  is  pecu- 
liar, and  in  which  the  quoted  words  of  the 
law  itself  do  not  include  all  such  persons  as 
heirs  who  would  be  heirs  under  the  Com- 
mentator's view  of  the  law,  and  looking  also 
to  verse  14,  Section  i,  Chapter  I.,  and  to 
verse  2,  Section  i,  Chapter  IL,  the  Judges 
in  boch  cases  came  to  the  conclusion  that 
the  enomeration  of  heirs  as  laid  down  in 
this  standard  authority  was  exhaustive  to  the 
extent  of  excluding  the  sister's  son;  and  it 
may  be   inferred   thence  that    they    would 
exdade  any  Sopindah  or  cognate  who  was 
not  distinctly  mentioned  either  in  Chapter  5 
or  Chapter  6.    If  that  was  their  view,  it  is 
said  by  appellant  to  be  opposed  to  the^view 
of  the  Hindoo  Law  laid  down  by  the  Sudder 
Dewanny  Adawlut,  and  the  Lords  of*  Her 


Majesty's   Privy   Council    in    the    case    of 
Gunga  Dutt  Jha.  There  is  no  such  difference 
in  the   wording  of    the    Mithila    and    the 
Mitakshara  Law,  as  would  include  a  descend- 
ant  in  the   sixth   degree   from    a   paternal 
ancestor,  also  in  the  sixth  degree  from  the 
deceased,  in  the  one  law  more  than  the  other. 
The  Sopindah  declared  entitled  to  the  estate 
in  that  case  held  that  decree  of  affinity  to 
the  deceased,  and  his  claim  as  "  Sopindah  " 
was  held  to  be  good  over  that  of  an  admitted 
cognate.    There  is  no  distinct  enumeration 
of  such  an  heir  in  Section  5  of  the  Comment- 
ary,   and,    if   only    enumerated    heirs    can 
succeed,  the  claim  of  the  plaintiff   in  that 
case,  as  an  enumerated  cognate,  would  have 
been  superior  to  that  of  the  defendant  who 
was  an  unenumerated  Sopindah.     But  the 
decision  went  in  his  favor  on  the  ground 
that  he  was  a  Sopindah  entitled  to  inherit 
before  the  cognate. 

It  may  be,  however,  that,  though  the  learned 
Judges    considered    that    the    enumeration 
of  cognates  in  the  Commentary  was  exhaiis- 
tive,  they  might  not  also  consider  the  enu- 
meration of  Sopindah  to  be  exhaustive ;  or 
it  may  be  that  they  might  consider  that  the 
words  "  brother's  sons  "  in  verse  7,  Section  4, 
would  include  brother's  grandsons  and  all 
lineal  descendants  in  the  male  line,  who  could 
offer     funeral     oblations,    and     that     the 
words  "  uncles  and  their  sons,"  and  "  great- 
grandfather, bis  sons,  and  their  issue,"  in 
the  4th  and  5th  verses  of  Section  5  also  in- 
cluded  all   such  descendants  in  the  male 
line  who  could  offer  funeral  oblations.     Can 
this  extended  meaning  be  given  to  the  words 


*'  sons  "  and  '*  issue? "     The  learned  Judge, 
Mr.  H.  B.  Harington,  in  the  course  of  his 
elaborate  opinion  on  the  Hindoo  Law  quoted 
at  page  1 56  of  the  Decisions  of  Her  Majesty's 
Privy  Council  in  the  case  of   Gunga  Dutt 
Jha,  laid  down  that  *' the  term  '  puira*  or 
son  in  the  Mitakshara,  and  its  Commentary 
the  Subodhini,  is  frequently  used  as  a  gene- 
ric term  for  male  issue  or  descendant,  and 
must  be  so  construed  in  several  parts  of  the 
Mitakshara,    or   the    grandson    as   well   as 
the  great-grandson  would  be  excluded  from 
the  immediate  succession,  though  acknow- 
ledged in  every  system  of  Hindoo  Law  to 
represent  their  father  and  deceased  grand- 
father."    Mr.   Harington  goes   on   to   give 
his  reasons,  alluding  specially  to  the  above 
quoted  verses  4  and   5   of  Section  5,  and 
pointing    out   that   the    words  '^sons"  and 
''  issue"  must  mean  generally  lineal  descend- 
ants in  the  male  line.    It  may  be  inferred 
that  he  would  have  given  the  same  interpre* 
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tation  to  the  words  "brother's  sons"  in 
verse  7,  Section  4  ;  and,  if  so,  that,  in  his  opi- 
nion, a  brother's  grandson  could  succeed  to 
the  estate  of  his  deceased  grand-uncle ;  and  it 
is  possible  that  the  learned  Judges  who 
excluded  the  sister's  son,  putting  the  same 
signification  on  the  word  "  sons,"  would  hold 
that  brother's  sons  include  brother's  grand- 
sons, and  that,  therefore,  brother's  grandsons 
are  enumerated  in  the  category  of  heirs  who 
can  succeed,  always  provided  that  brother's 
grandsons  are  kindred  who  can  offer  funeral 
oblations  to  the  deceased. 

We  are  of  opinion,  then,  that  the  word 
**  sons'*  in  the  Mitakshara  does,  as  a  general 
rule,  include  all  descendants  in  the  male 
line  who  can  offer  funeral  oblations.  Other- 
wise, as  has  been  pointed  out  by  Mr.  Har- 
ington,  great-grandsons  could  not  succeed  to 
the  estate,  not  only  of  their  grandfather,  but 
even  of  their  father,  the  wealth  of  every 
father  becoming  the  property  of  his  son  by 
right  of  his  being  his  son  (verse  3,  Chapter 
I.,  Section  i,  of  the  Mitakshara  Commentary). 
Otherwise  also  it  would  be  useles  for  the 
Mitakshara  to  lay  down  that  Sopind^hs 
descended  from  the  sixth  degree  or  Somona- 
dacas  from  the  fourteenth  degree  can  suc- 
ceed, if  it  also  laid  down  that  this  was  con- 
fined to  the  sons  or  the  grandsons  of  the 
great-grandfather  in  the  seventh  or  four- 
teenth degree,  as  such  sons  and  grandsons 
could  not  possibly  be  alive.  The  words 
"sons"  and  "issue"  in  verses  4  and  5,  Sec- 
tion 5,  Chapter  I.  of  the  Mitakshara,  must, 
we  think,  allude  to  the  descendants  of  the 
paternal  ancestor  in  the  nearest  degree  who 
may  be  then  alive  up  to  the  seventh  or  the 
fourteenth  degree.  It  is  to  be  remarked  that 
notasingle  Somonadaca  is  enumerated,  though 
Somonadacas  are  distinctly  mentioned  as 
able  to  succeed  up  to  the  fourteenth  degree ; 
and  only  two  sets  of  Sopindahs.  The  words, 
"the  relations  of  Sopindahs  ceases  with  the 
seventh  person,"  in  verse  6,  Section  5,  Chap- 
ter II.,  allude  to  the  seventh  degree  in  the 
ascending  line,  as  is  clear  from  all  the  com- 
ments on  the  law  quoted  in  Gunga  Dutt 
Jha's  case  before  the  Privy  Council. 

It  is  by  no  means  inconsistent  with  this 
view  that  a  brother's  daughter's  son  has  been 
held  unable  to  succeed.  A  brother's  grand- 
son in  the  male  line  may  be  among  the  enu- 
merated heirs  under  the  words  "brother's 
sons,"  even  if  the  daughter  is  thereby  ex- 
cluded. This  decision  is  not,  therefore,  op- 
posed to  that  regarding  a  brother's  daugh- 
ter's son. 


We,  accordingly,  reverse  the  decision  of 
the  Judge  of  Patna,  and  remand  the  case  to 
him   for  disposal  of  the  remaining  issues* 
which  arise  in  it. 

Bqyley,  J, — We  would  add  that,  even  if  a 
brother's  grandson  cannot  inherit  in  the 
direct  order  of  succession  after  a  brothers 
son  and  before  the  paternal  grandmother, 
it  does  not  follow  that  he  cannot  inherit  at 
all.  He  is  mentioned  by  Strange  as  an  heir 
after  the  brother's  son.  '  Macnaghten  seems 
to  exclude  him  from  the  direct  inheritance 
after  the  brother's  son.  There  are  several 
Commentators  on  the  Mitakshara  Law,  who, 
however,  hold  a  different  opinion.  However 
this  may  be,  we  think  that,  even  if  the 
brother's  grandson  cannot  succeed  after  the 
brother's  son,  still  that  he  can  succeed  gene- 
rally as  a  Sopindah  or  one  of  the  kindred  who 
can  offer  funeral  rites  to  the  deceased.  In 
this  case,  one  brother's  grandson  has  obtained 
possession  of  the  whole  estate — another  sues 
him  to  obtain  possession  of  his  share  of  it. 
There  is  no  nearer  heir  to  the  estate.  The 
sole  question  is  whether,  under  any  -circum- 
stances, in  default  of  all  heirs,  a  brother's 
grandson  can  succeed.  We  think  diat  he 
can. 


The  15th  August  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Ancestral  property— Section  a6o,  Act  VIII. 
^  of  1859.    • 

Special  Appeals  from  a  decision  passed  fy 
the  Judge  of  Purneahy  dated  the  i6th 
March  1S66,  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District y  dated 
the  ijfth  September  186^. 

Case  No.  1263  of  1866. 

Achumbeet  Roy  (Defendant),  Appellant^ 

versus 

Sulabut  Roy  (Plaintiff),  Respondent, 

Mr,  R,  T,  Allan  and  Baboo  Juggodanund 
Mookerjee  for  Appellant 

Baboos  Onookool  Chunder  Mookerjee  and 
Divarkanath  Mitter  for  Respondent. 

Case  No.  1525  of  1866. 

Sulabut  Roy  (Plaintiff),  Appellant^ 

versus 

Achumbeet  Roy  and  others  (Plaintiffs), 

RespondenU, 

h    . 
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Bahoos  Onookool    Chunder    Mookerjee   and 
Dwarkanaih  M liter  for  Appellant. 

'Mr.  a,  1\  Allan  and  Bahoos  Juggoda- 
nund  Mookerjee  and  TarUcknath  Sein 
for  Respondents. 

Suit  for  possession  of  certain  property  alleged  by 
•plaintiff  to  be  joint,  but  which  defendant  pleads  to  be 
self-acquired.  Held  tbat^  if  any  portion  of  ancestral 
property  is  found  to  be  in  the  plaintiff's  possession 
{>efore  the  death  of  a  third  party,  the  defendant's  allegfa- 
tion  that  the  third  party  nad  virtually  abandoned  his 
rights  in  his  own  property  and  divided  it  among  his  heirs, 
and  that  consequently  properties  in  dispute,  though 
acquired  prior  to  a  partition,  were  not  brought  in  to  be 
partitioned  by  reason  of  being  self-acquired  by  the  de- 
fendant, would  become  greatly  confirmed  whether  the 
partition  was  effected  by  the  deed  produced  by  the  de- 
teodant,  or  otherwise.  Section  260,  Act  VIII.  of  1859, 
is  oot  applicable  to  such  a  case. 

pLAiNnFF  sued  for  possession  of  his  share 
of  two  properties,  stating  them  to  be  joint, 
and  the  defendant  pleaded  that  both  of  them 
were  self-acquired,  and  so  not  divisible. 

The  Court  of  first  instance  gave  a  decfee 
to  the  plaintiff  for  the  share  of  one  of  these 
properties,  and  awarded  the  second  entirely 
to  the  defendant,  on  the  ground  that  it  was 
acquired  without  the  intervention  of  joint 
funds,  and  was  separate  property  of  the 
defendant. 

Both  parties  appealed  to  the  Lower  Appel- 
late Court,  and  there  the  order  of  the  first 
Court  was  upheld. 

Upon  this,  both  parties  have  appealed  to 
the  High  Court. 

Having  fully  considered  the  pleadings  and 
decisions  of  the  Lower  Courts,  and  the  argu- 
ments of  the  pleaders  below  and  here,  we  think 
^t  it  is  clear  that  the  Lower  Appellate 
Court  has  not  taken  any  notice  of  a  tuk- 
scemnamah  filed  by  the  defendant,  which 
was  found  by  the  Court  of  first  instance  not 
proved ;  but  the  reasons  given  in  the  decision 
of  the  first  Court  on  the  merits  is  not  al- 
together satisfactory. 

We  think  that  the  case  should  be  remanded 
to  the  Court  of  first  instance  for  re- trial  of 
the  whole  case ;  that  it  should  try  the  ques- 
tion of  the  tukseemnamah  and  its  effects, 
and  other  issues  arising  out  of  the  aver- 
nients  of  the  defendants  as  to  that  deed  ; 
that  it  should,  even  if  the  defendant  fail 
to  make  out  the  genuineness  of  that  deed, 
try  to  investigate  whether  there  was  really 
any  partition  of  any  moveable  or  immove- 
able property  between  the  parties  at  the 
time  of  the  tukseemnamah,  or  at  any  time 
before  or  after ;  and,  if  so,  and  of  what  pro- 
perties, whether  the  lands  alleged  to  have 
l>ecn  alioised  to  the  plaintiff  are  in  his  pos- 
lession  or  in  existence  ;  and,  if  in  his  posses- 
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sion,  what  are  his  averments  and  proofs 
regarding  its  acquisition. 

We  think  that,  if  any  portion  of  admitted 
or  proved  ancestral  property  is  found  to  be 
in  the  possession  of  the  plaintiff  from  a  time 
anterior  to  the  death  of  Mahatab,  the  alle- 
gation of  the  defendant  that  Mahatab  Roy 
had  virtually  abandoned  his  rights  in  his  own 
property,  and  that  the  same  was  then  divided 
among  his  heirs,  and  that,  consequently,  pro- 
perties in  dispute,  though  acquired  prior 
to  the  said  partition,  were  not  brought  in  to 
be  partitioned  by  reason  of  being  self- 
acquired  property  of  the  defendant,  would 
become  greatly  confirmed,  whether  the  par- 
tition was  effected  by  the  deed  produced  by 
the  defendant,  or  otherwise.  If,  on  the 
contrary,  the  deed  is  not  proved,  and  the  an- 
cestral property  alleged  to  have  been  allotted 
to  the  plaintiff  is  proved  not  to  be  in  exist- 
ence or  self-acquired  as  between  the  plaint- 
iff and  his  brother,  the  ancestor  of  the 
defendant,  the  case  of  the  defendant  would 
be  materially  disproved. 

With  regard  to  the  two  properties  in  dis- 
pute, proof  should  be  taken  from  both  par- 
ties to  establish  their  respective  allegations. 

It  is  clear  that  Section  260  of  Act  VIIL 

of  1859  ^o^s  ^^^  ^PP^y  ^0  ^^  claim  of  the 
plaintiff  with  regard  to  his  claim  to  the  one 
property  not  purchased  in  auction  in  the 
name  of  a  third  person  or  other,  to  which  the 
Section  is  pleaded  by  the  defendant. 
Case  remanded  accordingly. 


The  16th  August  1866. 

Present : 

The  Hbn'ble  H.  V.  Bayley  and  G.  Campbell, 

Judges, 

Attachment  in  execution— Limitation. 

Cases  Nos.  1320  and  1321  of  1866. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  ijfth 
April  1866^  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  2yth  May  186^, 

Achumbeet  Lai  and  another  (Plaintiffs), 

Appellants, 

versus 

Radha  Kishen  and  others  (Defendants), 
Respondents. 

Messrs,  R,  V.  Doyne  and  C,  Gregory  for 

Appellants. 
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Moulvie  Syud  Murhumut  Hossein  for 
Respondents. 

In  execution  of  a  decree  against  A  and  B,  property 
belong^ing  to  C,  who  made  himself  liable  for  A^s  debts, 
cannot  be  attached  if  it  has  been  held  by  Z>  for  21  years 
under  a  sale  from  C. 

The  creditor,  under  a  decree  against 
Ameerooddeen  and  Miriam,  attached  the 
property  of  Moradun,  a  sister  of  Ameerood- 
deen, alleging  that,  under  a  subsequent  ar- 
rangement, she  became  liable  for  her  share  of 
the  debts.  Be  this  as  it  may,  we  think  that, 
as  respects  the  present  plaintiffs  who  have 
held  the  property  for  21  years  under  a  sale 
hy  Moradun,  the  property  cannot  be  made 
liable.  The  Judge's  decision  seems  to  be 
entirely  wrong.  He  distinctly  records  that, 
though  collusion  was  alleged,  it  was  not 
argued  before  him ;  yet  he  treats  plaintiffs' 
possession  for  2 1  years  as  wholly  immaterial. 
It  seems  very  doubtful,  indeed,  whether  Mora- 
dun  could  have  been  made  liable  under  the 
decree  in  which  she  was  not  included ;  and, 
if  she  sold  to  a  bond  fide  purchaser  for 
value,  he  would  not  be  liable,  no  attachment 
-of  this  property  being  found  by  the  Judge. 
At  any  rate,  whatever  the  previous  liabi- 
lity, plaintiffs,  having  held  for  21  years,  are 
now  protected  by  limitation. 

The  appeal  is  decreed  with   costs,   and 
plaintiffs  will  recover  the  property. 


The  i6ih  August  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Judges, 

Alluvial  Land — Pleading:. 

Case  No.  1343  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Raj- 
shaky e^  dated  the  21st  February  1866,  re- 
versing a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  i^th  July 
i86s. 

Oodo  Puramanick  (Plaintiff),  Appellant, 

versus 

Mr.  James  Simson  and  others  (Defendants), 

Respondents, 

Bdboos  Anund  Chunder  Ghosal  and  Uppro- 
hash  Chunder  Mookerjee  for  Appellant. 

Messrs.  R,  T.  Allan  and  J,  S,  Rochfort  for 

Respondents. 

The  mere  omission  of  a  defendant,  on  first  starting^  his 
case,  to  specify  the  lands  in  dispute  as  an  accretion, 
does  not  affect  nis  right  to  them,  when  the  fact  of  their 
being  an  accretion  comes  out  in  the  course  of  the  case.' 


The  gist  of  this  special  appeal,  cleared 
from  vague  repetition  and  verbiage  used  in 
the  petition,  is  that,  as  the  special  resp(Hideitti 
never  claimed  the  land  in  dispute  as  an 
accretion,  no  land  of  that  description  ought 
to  have  been  decreed  to  them;  and  that 
right  to  hold  accretions  could  only  be  allow- 
ed beneficially  to  attach  to  parties  in  the 
position  of  special  respondents,  viz,  subordi- 
nate holders  under  the  zemindar,  when  it 
could  be  shewn  that  the  tenure  was  clearly 
one  containing  those  rights  of  occupancy 
which  might  carry  such  privileges ;  while 
in  this  case  this  fact  was  not  shewn.  . 

Plaintiffs  (special  appellants)  claimed  the 
lands  in  suit  as  included  in  their  poitahs 
from  the  zemindar.  Defendants  (special 
respondents)  claimed  the  land  as  belonging 
to  the  jote  of  Ali  Puramanick,  through 
whom  they  derived. 

The  Lower  Appellate  Court  finds,  as  a 
fact  on  the  third  issue,  that  the  lands  in  dispnte 
did  belong,  as  plaintiffs  alleged,  to  the  jote 
of  Ali  Puramanick. 

As  a  mere  matter  of  technicality,  speci- 
fication of  the  whole  or  part,  being  claimed 
by  right  of  accretion,  may  not  have  been 
originally  the  drift  of  defendant's  pleading, 
but  the  fact  of  accretion  being  the  character 
of  the  land  was  found  as  the  case  pxxxreed- 
ed  ;  and  we  do  not  see  why,  under  such  cir- 
cumstances, the  land,  if  found  as  a  fact  (as  it 
was  found)  to  be,  as  defendants  allege,  thdrs, 
as  part  of  Ali  Puramanick's  jote,  should 
not  be  awarded  to  defendants  only,  because 
they  did  not  specify  thei(  rights  to  be  by 
accretion  on  their  first  starting  of  their 
case. 

On  the  point  of  the  right  to  accretion  not 
being  with  such  under-tenants  as  special 
respondents  are,  we  do  not  see  that  this  was 
anywhere  pleaded  below.  The  special  re- 
spondents termed  their  tenure  to  be  ICaeemee, 
i,  e.,  of  a  permanent  and  transferable  char- 
acter. The  special  appellants  on  this,  no 
where,  by  motion,  petition,  or  otherwise,  seem 
to  have  traversed  this  plea.  It  may  then,  by 
all  rules  of  legal  practice,  be  fairly  consi- 
dered to  be  an  undenied  fact  that  defend- 
ants' tenure  was  of  the  character  which 
they  represented  it  to  be ;  and,  in  that  case, 
the  right  of  occupancy  of  the  accretioii 
found  to  be  in  their  tenure  would  attach  to 
them. 

This  being  our  view  of  the  case,  we  see 
no  reason  to  interfere  with  the  decision  of 
the  Court  below,  and  dismiss  this  special 
appeal  with  costs. 

b. 
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The  16th  August  1866. 

Present : 

the  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 
Karr,  Judges, 

Estoppel  (Misstatement) — Sale  in  jexecution  of 

decree. 

Regular  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  A  meen  of  Bhaugul- 
pore,  dated  the  2glh  December  iS6j, 

Case  No.  1 1 7  of  1 866. 

Baboo  Roopun  Singh  (Defendant), 
Appellant, 

versus 

Baboo  Ughorenath  Suhae  and  others  (Plaint- 
iffs), Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Mr.  R.  T.  Allan,  Moons hee  Ameer  Ali 
Khan  Bahadoor,  and  Baboo  Mohesh 
Chunder  Chmvdhry  for  Respondents. 

Case  No.  118  of  1866. 

Baboo  Girwar  Narain  Singh  (Defendant), 

Appellant, 

versus 

Baboo  Roghoonath  Suhae  and  others  (Plaint- 
iffs), Respondents. 

Baboos  Unnoda  Per  shad  Banerjee  and 
Dwarkanath  Mitter  for  Appellant. 

Mr.  R,  T.  Allan,  Moonshee  Ameer  Ali 
Khan  Bahadoor,  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Respondents. 

There  must  be  sonib  intentiooal  misstatement  and 
consequential  prejudice  before  proof  of  the  real  state 
of  things  can  be  shut  out.  As  purchaser  of  what  had 
been  s<^  in  execution,  a  party  is  bound  to  exercise  all 
due  caution. 

These  two  appeals  arise  out  of  a  suit 
on  a  bond  brought  by  the  plaintiff  against 
three  defendants — the  two  appellants  before 
OS,  and  a  third  person,  Lulleet  Singh. 

The  facts  are  as  follows :  The  plaintiff 
lent  the  sum  of  4,601  rupees  on  a  bond 
»gned  by  Roopun  Singh,  the  appellant  in 
No.  117,  and  dated  the  nth  of  November 
1859.  ^^^  person  who  really  took  the 
money  lent  on  the  bond  is,  the  plaintiff  states, 
Loileet  Singh,  and  the  Lower  Court  has  found 
on  the  evidence  that  Lulleet  Singh  was  the 
person  who  actually  borrowed  the  money. 

Lulleet  Singh,  who  was  cited  as  a  witness, 
never  appeared  in  the  Court  below,  and  he 
has  not  appealed  to  this  Court. 

As  security  for  the  loan,  the  mouzah  of 
Pooranee,  which  stood  in  the  name* of 
Roopnn  Singh,  was  mortgaged. 


A  few  days  after  the  bond  was  signed, 
the  defendant  Lulleet  Narain  executed  a 
deed  of  sale  of  another  mouzah  named 
Titree,  which  stood,  not  in  the  name  of 
Roopun  Singh,  but  in  his  own,  in  favor 
of  the  plaintiff  for  12,000  rupees.  The 
plaintifip,  being  unable  to  obtain  possession  of 
his  purchase,  sued  for  possession,  and  in  that 
case  the  plaintiff  stated  that  the  bond  for 
which  Mouzah  Pooranee  was  hypothecated 
had  been  given  up  in  part-payment  of  the 
consideration-money  for  Titree,  and  returned 
to  the  defendant.  This,  however,  was  not 
admitted  by  the  defendant.  The  Court 
found  that  the  bond  had  not  been  taken  in 
part-payment,  and  consequently  no  deduc- 
tion from  the  purchase- money  was  allowed. 
The  purchaser,  plaint! flP  in  both  these  cases, 
was  thus  held  liable  to  pay  the  full  sum  for 
his  purchase  of  12,000  rupees.  This 
was  on  the  25th  of  April  1864,  and  the 
plaintiff  has  now  brought  this  suit  for  the 
full  amount  of  principal  and  interest  due  on 
the  bond  of  November  1859, 

As  we  have  already  said,  Lulleet  Singh 
is  not  before  us,  and  the  main  contention 
with  which  we  have  to  deal  is  that  raised 
by  Girwar  Singh,  the  defendant,  who  pur- 
chased the  Mouzah  Pooranee,  on  the  14th 
of  October  1863,  from  a  decree-holder,  one 
Toree  Ram,  who  had  had  the  same  put  up  to 
sale  in  execution  a  few  days  previously,  or 
on  the  5th  of  October  1863. 

The  arguments  used  by  the  pleader  in 
appeal  for  Girwar  Singh  are  mainly  those 
«used  in  the  Lower  Court,  viz.y  that  the 
plaintiff  Roghoonath  had  induced  the  ap- 
pellant to  become  the  purchaser  of  Pooranee, 
by  stating  that  the  bond-debt  for  which  Poo- 
ranee was  hypothecated  had  been  cancelled, 
and  that,  relying  on  this  statement  formally 
made  in  Court,  the  defendant  had  purchased 
the  property  for  valuable  consideration  and 
had  acquired  a  good  title. 

We  think  that  the  law  on  this  question 
has  been  quite  correctly  laid  down  by  the 
Lower  Court.  The  Principal  Sudder  Ameen 
finds  that,  in  the  previous  suit  decided  on 
the  25th  of  April  1862,  there  was  no  enquiry 
as  to  the  genuineness  of  the  bond.  The 
only  question  was,  whether  it  was  given 
up  in  part-payment  of  the  consideration- 
money  for  the  purchase  of  Titree.  He 
also  rules  correctly  that  there, was  no  frau- 
dulent or  designed  misrepresentation  on  the 
plaintiff's  part,  and  that,  when  he  made  the 
statement  relied  on,  he  thought  that  he 
then  had  no  lien  on  Pooranee.    The  deci- 
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sion  of  the  Court  entirely  altered  that  state 
Cf  things. 

The  law  applicable  to  such  cases,  we  take 
to  be  this,  that  there  must  be  some  inten- 
tional misstatement  and  consequential  preju- 
dice, before  proof  of  the  real  state  of  thitigs 
Can  be  shut  out.  Now,  there  was  no  de- 
liberate or  wilful  misstatement  of  the  plaint- 
iff which  could  or  ought  to  affect  the  de- 
fendant, appellant. 

As  purchaser  of  what  had  just  been  sold 
^t  a  sale  in  execution,  the  defendant  was 
bound  to  exercise  all  due  caution,  and  he 
must  have  known  that  he  was  purchasing 
Ivhat  had  been,  and  still  was,  the  subject  of 
controversy  in  a  litigated  suit. 

Our  judgment  on  this  point  is  quite  in 
conformity  with  that  of  the  Principal  Sudder 
Ameen;  and  we  cannot  hold  that  Mouzah 
Pdoranee  is  not  still  liable  to  the  lien  of 
th6  bond  for  which  it  was  hypothecated, 
or  that  Girwar  Narain  has  purchased  it 
free  from  encumbrance. 

In  this  view,  the  appeal  of  Girwar  Singh 
must  be  dismissed  with  costs. 

As  regards  the  separate  appeal  of  Roopun 
Bingh,  in  which  the  main  fact  of  the  bond 
is  not  disputed,  we  have  only  to  say,  in  ex- 
planation of  the  order  of  the  Lower  Court, 
that  the  plaintiff  must  get  his  costs  against 
Roopun  Singh  in  both  Courts,  and  that 
Roopun  Singh  is  liable  for  the  same  person- 
ally, and  that  the  decree  for  the  bond  will 
be  executed  on  the  mouzah  of  Pooranee 
for  the  amount  due  on  the  bond,  and  the 
costs  in  this  suit  against  Girwar  Naraii^ 
Singh.'  Girwar  Singh  can,  of  course,  if  he 
thinks  fit,  pay  off  the  lien  on  Pooranee  and 
retain  his  purchase. 
.    Both  appeals  are  dismissed  with  costs. 


The  i6th  August  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges^ 

'Sales  in  execution  of  decrees — Section  248,  Act 

VIII.  of  1859. 

-  Case  No.  1368  of  1866. 
Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dacca, 
dated  the  28th  February  /S66,  reversing 
a  deeision  passed  by  the  Moonsiff  of  that 
District^  dated  the  21st  A  ugust  186^. 

Hurlsh  Chunder  Roy  (Defendant),  Appellant, 

versus 

Brojo  Soondur  Mojoomdar  (Plaintiff), 
Respondent, 


Bah 00s  Sreenath  Banerjee  and  Chunder 
Madhuh  Ghose  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Lukti 
Chunder  Sein  for  Respondent. 

There  is  nothing^  in  Section  348,  Act  VIII.  of  1859^ 
which  restricts  claims  under  it  to  titles  derived  from 
the  judgment-debtor  or  out  of  the  estate.  It  com- 
prises all  claims  of  objections  to  the  sale  of  lands  io 
execution  of  decrees. 

This  is  a  suit  by  the  plaintiff  who  claims 
8  annas  of  Talook  Nursingpore  Mojoomdar, 
alleging  that  the  defendants  had  obtained  a 
decree  for  a'kubooleut  against  him  under 
Act  X.  of  1859. 

The  defendant  alleges  that  the  salt  is 
barred  under  Section  246  of  Act  VIII.  of 
1859,  ^"^  Clause  5,  Section  i  of  Act  XIV. 
of  1859. 

It  appears  that  Talook  Nursingpore  Mo- 
joomdar was  attached  in  execution  of  a 
decree  of  the  Civil  Court  in  i860,  upon 
which  the  now  plaintiff  intervened  under 
Section  246.  He  alleged  that,  out  of  8 
annas  taken  as  16  annas  in  Talook  Nursing- 
pore Mojoomdar,  10  annas  were  his  ancestral 
and  purchased  property,  and  6  annas  bad  ; 
been  given  to  him  in  pursuance  of  a  vow ; 
that  this  property  had  been  attached  on  the 
allegation  that  it  belonged  to  the  debtor,  and 
that  his,  the  now  plaintiff's,  rights  were 
lotted  for  sale.  The  Principal  Sadder 
Ameen  disallowed  the  claim. 

It  is  admitted  that  the  Principal  Sudder 
Ameen's  order  was  wrong,  and,  in  fact,  pro- 
ceeded on  a  mistake  as  to  the  effect  of  the 
disallowance  of  a  claim  |o  another  talook 
by  the  now  plaintiff  in  1853. 

The  defendant  is  the  purchaser  at  die 
sale  which  took  place  after  this  disallowance 
of  the  plaintiff's  claim. 

The  Moonsiff,  Baboo  Huro  Chunder  Doss, 
held  that  the  suit  was  barred  by  limitation; 
but  his  decision  was  reversed  by  the  Prin- 
cipal Sudder  Ameen. 

The  defendant  appeals. 

We  think  that  the  decision  of  the  first 
Court  was  right,  and  that  the  suit  is  barred. 
The  respondent's  vakeel  contended  that  the 
order  disallowing  the  claim  was  only  final 
as  to  that  part  of  the  property,  w5.,  the 
6  annas  given  in  pursuance  of  a  vow  which 
the  claimant  alleged  he  had  obtained  bj 
gift  from  the  execution-debtor.  But  we  seft 
no  reason  for  making  any  distinction  between 
the  several  parcels  claimed.  There  is  no- 
thing in  Section  248  which  restricts  claims 
to*  be  made  under  it  to  titles  derived  from 
the  judgment-debtor  or  out  of  the  estate. 
It  comprises  all  claims  or  objections  to  tbr 
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sale  of  lands  attached  in  execution  of  decrees. 
If  the  decision  of  the  Principal  Sudder 
•Ameen  was  wrong,  there  was  then  greater 
reason  why  the  now  plaintiff,  who  had  full 
knowledge  of  the  facts,  should  have  brought 
his  suit  at  once  and  without  delay.  Pur- 
chasers at  sales  in  execution  of  decrees  have 
little  or  DO  means  of  knowing  whether  the 
claims  of  objectors  are  well  founded  or  not. 

The  decision  of  the  Lower  Appellate  Court 
is  reversed,  and  the  suit  dismissed  with  costs 
and  interest. 


The  17th  August  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  G.  Campbell, 

Judges. 

Limitation — Suit  for  possession. 

Case  No.  1086  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Sarun,  dated 
the  ^th  January  1866,  reversing  a  decision 
pasied  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  23rd  March  186$. 

Massamut  Jhisoman   Koonwur  (one  of  the 
Defendants),  Appellant^ 

versus 

Baboo  Roop  Narain  Singh  and  others 

(Pla'iBtiffs),  Respondents,  ^ 

Mr,  R,  T.  Allan  and  Baboos  Dwarkanath 

Mitter  and  Unnoda  Pershcd  Banerjee 

for  Appellant. 

Mr,  J,  Coryton  and  Baboo  Sreenath  Doss 
for  Respondents. 

A  suit  to  obtain  re-possession  of  property  by  setting 
aside  a  prior  decree  for  the  same  property  must  be 
bnnght  within  6  years. 

The  Principal  Sudder  Ameen  .  is  clearly 
wholly  in  error  on  the  point  of  limitation, 
since  the  suit,  according  to  his  own  showing 
(and  he  improperly  assumes  that  the  plaint- 
iff did  not  attain  his  majority,  till  the  day 
that  he  applied  for  a  certificate),  was  brought 
lucre  than  three  years  after  plaintiff's  major- 
ity. That  being  so,  plaintiff  was  entitled  to 
no  deduction  on  account  of  minority.  The 
question  of  limitation  has  been  tried  sjtoge- 
ther  on  a  wrong  issue.  The  plaint  is 
faulty  and  obscure.    The  case  is  treated  as 


one  to  set  aside  a  deed  of  sale,  and  obtain 
possession  of  property;  but  it  appears  that, 
in  reality,  a  prior  decree  for  the  property  had 
been  obtained  on  the  deed  of  sale  against 
plaintiff's  guardian.  A  suit  to  obtain  re-pos- 
I  session  will  not  lie  within  12  years  of  dis- 
possession. The  suit  can  only  be  brought 
to  set  aside  the  prior  decree  on  the  ground 
of  fraud,  and  the  limitation  is  6  years.  The 
present  suit  is  more  than  6  years  from  the 
decree,  and  can  only  be  brought  on  the 
ground  that  plaintiff's  father  and  guardian 
have  been  by  fraud  kept  from  all  knowledge 
of  the  transactions  impugned  till  a  time 
within  6  years  of  suit,  so  as  to  give  plaint- 
iff the  benefit  of  Section  9,  Act  XIV.  of 
1859.  ^^  plaintiff  can  prove  this,  the  suit 
will  lie,  but,  after  the  lapse  of  so  long  a  time, 
it  will  be  for  him  to  prove  such  a  case  satis- 
factorily and  clearly. 

As  the  Ix)wer  Courts  have  misunderstood 
the  law  and  the  matters  in  dispute  between 
the  parties,  we  will  give  plaintiff  an  oppor- 
tunity of  amending  his  plaint,  and  accord- 
ingly remand  the  case  to  the  first  Court,  with 
the  direction  that,  if,  within  a  reasonable  time, 
plaintiff  so  amends  his  plaint  as  to  make  his 
suit  on  the  face  of  the  plaint  within  time, 
plaintiff  shall  have  an  op]X>rtunity  of  proving 
his  case,  and  the  suit  be  tried  de  novo. 


The  17th  August  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Judges, 

AlluTial  Land— Settlement — ^Agreement 
Case  No.  92  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipper ah^  dated  the  i8th 
December  186$, 

Brindabun  Doss  and  others  (Defendants), 

Appellants, 

versus 

Jugodessurce  Chowdhrain  and  others 
(Plaintiffs),  Respondents, 

Baboos  Chunder  Madhub  Ghose,  Romesh 
Chunder  Mitter,  and  Sreenath  Banerjee 
for  Appellants. 
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Baboo  Kishen  Succa  Mookerjee  for  Re- 
spondents. 

Suit  laid  at  Rupees  26,304-12-2. 

In  one  character  the  defendants  claimed  the  whole 
16  annas  of  certain  churs  as  former  proprietors ;  in 
another,  as  arrears  of  a  small  share  of  another  hostile 
estate.  In  the  former  character  they  entered  into  an 
agreement  with  the  plaintiff  that,  if  he,  at  his  own 
expense  and  trouble,  obtained  a  settlement  of  the  churs 
for  them,  they  would  assig^n  a  4  annas  share  of  them  to 
him.  After  some  time,  the  Revenue  Authorities  finally 
decided  ag^ainst  the  defendant's  claim  in  the  former 
character,  but  made  a  settlement  with  them  in  the 
latter  capacity.  Plaintiff  now  sues  for  his  share  under 
the  agreement. 

Held  that,  as  the  basis  of  that  agreement  was  the 
establishment  of  the  6rst  right,  and  as  that  right  had 
failed,  the  plaintiff  was  not  entitled  to  take  from  the 
defendants  anything  of  that  which  they  hold  in  virtue 
of  their  second  right. 

This  case  is  connected  with  Regular  Ap- 
peals Nos.  94,  95,  96,  97,  98,  and  170  of 
1861,  decided  by  this  Court  on  30th  June 
1863. 

There  was  but  one  case  in  the  Court  below, 
and  the  several  defendants  separately  appeal- 
ed in  the  former  and  present  appeals. 

The  action  was  brought  by  the  plaintiffs, 
claiming  under  the  old  proprietor  of  the  estate 
of  Joogdeah,  against  the  present  proprietors, 
for  certain  shares  in  the  churs  attached  to 
the  estate.  The  former  decision  disposed  of 
his  claim  as  against  the  new  purchasers  of 
shares  in  the  estate,  and  so  far  his  suit  was 
dismissed. 

The  present  appeal  is  by  some  of  the  old 
proprietors  who  also  retain  certain  shares  in 
the  present  estate  at  the  present  day,  and  who 
are,  in  fact,  admitted  to  be  the  grantors  under 
whom  plaintiffs  claim.  They  did  not  appeal 
in  the  first  instance,  the  fact,  we  may  gather, 
being  that  the  decision  of  the  Court  below, 
as  it  stood,  would  have  gone  to  establish  the 
present  appellants'  claim  to  the  whole  of  the 
churs,  less  the  share  granted  to  the  plaintiffs. 
That  decision  having  been  reversed  by  this 
Court,  they  have  been  specially  admitted  to 
ap(>eal  after  time,  their  position  being  wholly 
altered  by  that  reversal.  They  resisted 
plaintiff's  claim  on  the  ground  that  their 
grant  to  him  was  conditional  on  his  obtaining 
for  them  the  settlement  of  the  whole  of  the 
churs.  If  the  decision  of  the  Court  below 
had  stood,  the  object  would  have  been  in 
fact  attained.  The  final  decision  being, 
however,  the  other  way,  the  object  for  which 
appellants  ceded  to  plaintiff  a  share  in  their 
rights,  has  wholly  failed.  The  question,  then, 
is  whether,  plaintiff  and  the  appellants  having 
failed  to  establish  their  exclusive  right  to  the 
churs,  plaintiff  can  now,  under  the  terms  of  his 
agreement,  maintain  the  decision  of  the  Court 


below,   so  far  as   the   decree   gives   him  a 
share    of    appellants'   rights    in    the    churs 
held  by  ihem   as  present  co-proprietors  of. 
Joogdeah. 

Our  former  decision  explains  the  case  as 
between  the  old  and  present  proprietors  of 
Joogdeah  claiming  the  churs;  the  one  in  re- 
spect of  former  ownership  before  the  settle- 
ment of  the  estate,  the  other  in  respect 
of  present  ownership.  We  have  now  10 
deal  with  the  effect  of  the  agreement 
between  the  present  appellants  and  the 
plaintiff. 

The  agreement  recites  what  was  the  old 
property  of  the  appellants  in  the  sites  in  dis- 
pute ;  the  diluviation  and  re-formation  of  the 
land ;  appellants'  efforts  to  establish  an  ex- 
clusive title  and  obtain  settlement;  the  ex- 
haustion of  their  resources;  and  goes  on  to 
assign  to  plaintiff  a  4-annas  share  out  of  the 
whole  16  annas  of  the  churs,  with  the  con- 
dition that  plaintiff  should,  as  the  considera- 
tion, obtain  the  settlement  for  the  appellants 
at  his  own  expense  and  labor;  and,  on 
getting  settlement,  should  cause  his  own 
name  to  be  registered  as  a  4-annas  share- 
holder. 

After  this  agreement,  fresh  application 
for  a  settlement  was  made  by  plaintiff  and 
appellants,  and  during  many  years  the  claim 
experienced  a  great  variety  of  fortune.  A 
settlement  was  not  actually  obtained,  but  the 
title  of  appellants  to  it  was  at  one  time  recog- 
nised, and  plaintiff  was  put  in  charge  as 
Surburakar.  For  want  of  a  final  decision, 
however,  appellants  could  liot  obtain  sub- 
stantial profits.  The  malikanah  was  kept  in 
deposit,  and  an  order  was  passed  that  it 
should  not  be  paid  till  the  claimants  agreed 
among  themselves.  The  appellants  had  re- 
sisted plaintiff's  claim ;  but  under  this  pres- 
sure, they  eventually  executed  documents 
admitting  it,  and  at  last,  the  malikanah  was 
paid  to  appellants  and  plarintiff  according  to 
their  respective  shares  under  an  indemnity- 
bond.  But  in  1857,  the  Revenue  Authori- 
ties finally  decided  against  the  exclusive 
claim  of  the  old  proprietors  (with  plaintiff) 
to  the  churSy  and  made  the  settlement 
with  the  present  proprietors  of  Joogdeah, 
shutting  out  plaintiff  altogether.  Thereupon 
plaintiff  brought  the  present  action  for  his 
full  4-annas  share  of  the  churs  under  the 
grant  of  the  old  proprietors,  together  with 
another  share  in  right  of  purchase  from  one 
of  them. 

Appellant's  vakeel  has  before  us  princi- 
pally argued  that  plaintiff  failed  to  exercise 
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due  diligence  to  obtain  seiilement  in  accord- 
ance with  the  conditions  of  the  grant;  that, 
'after  a  first  application,  he  took  no  further 
steps  to  get  a  settlement  for  them,  but  left 
them  to  fight  their  own  battle,  and;  in  fact, 
rather  opposed  them  in  their  applications  for 
settlement,  preferring  to  continue  the  arrange- 
ment under  which  he  acted  as  Surbarakar. 
The  agreement,  it  is  pleaded,  is  therefore 
void.  We  think,  however,  that,  whether  or 
oot  the  facts  be  as  alleged  by  appellants,  all 
plaintiffs  laches  have  been  condoned  by  the 
subsequent  documents  under  which  the  ap- 
pellants admitted  his  claim,  atid,  in  fact,  put 
him  in  possession  by  receipt  of  malikanah. 
If  the  common  right  of  appellants  and  plaint- 
iff thus  obtained,  had  held  good,  we  have 
no  doubt  that  plaintiff  must  have  had  his 
share  under  the  agreement.  We  think  that 
the  appellants  true  ground  is  that,  the  title 
under  which  plaintiff  claims  having  wholly 
failed,  and  the  slate  of  things  contemplated 
by  the  agreement  not  having  come  to  pass, 
plaintiff  cannot  claim  from  appellants  that 
which  they  hold  on  a  wholly  different  title. 
The  agreement  recited  the  claim  of  appellants, 
"is  former  owners^  to  the  whole  1 6  annas  of 
the  churs  as  a  separate  estate  from  the  pre- 
sent mehal  Joogdeah,  and  assigned  to  him  4 
annas  of  those  churs,  to  be  received  as  soon 
as  their  title  was  established.  That  title 
having  wholly  failed,  appellants  have  only  a 
small  share  in  the  churs,  and  not  on  the  title 
coniemplated  by  the  agreement,  but  as  pro- 
prietors of  a  small  share  of  Joogdeah — a 
right  which  no  qpe  disputed,  and  which  ihej^ 
vould  have  had  quite  independent  of  the 
obligations  contemplated  by  the  agreement. 
Appellants  had,  as  it  were,  two  characters. 
In  one,  they  claimed  the  whole  16  annas  of 
the  churs  as  their  estate ;  in  the  other,  they 
had  a  small  share  in  the,  as  it  were,  hostile 
esuie  of  Joogdeah.  Their  object  was  to 
esublish  \\i€\x  first  right,  to  the  defeat  of  the 
ucond  right,  in  which  they  had  only  a  smaller 
interest  in  common  with  their  opponents. 
They  gave  plaintiff  a  share  in  that/rj/  right 
to  enlist  him  on  their  side,  and  which  was 
to  be  fructuous  only  when  the  right  should 
be  established.  We  think  that,  under  this 
agreement,  plaintiff  has  no  right  to  take  from 
{he  appellants  anything  of  that  which  they 
hold  in  virtue  of  their  second  right,  which 
vas  one  not  contemplated  by  the  parties,  ex- 
cept in  so  far  as  the  object  of  their  alliance 
*as  to  defeat  it. 

We,  therefore,  reverse  the  judgment  of 
the  Court  below,  and  decree  the  appeal  with 
costs  of  both  Courts. 


The  17th  August  1866. 
Present : 

The  Hon*ble  J.  P.  Not  man  and  W.  S.  Seton- 

Karr,  Judges, 

Review  of  Judgment 

Case  No.  1184  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Principal  Sudder  Ameen 
of  East  Burdwan,  dated  the  2jth  Janu* 
ary  1866,  reversing  a  decision  passed  by  the 
Sudder  Ameen  of  that  District y  dated  the 
gth  August  186^, 

OnoopChunder  Paul  and  others  (Defendants), 

Appellants^ 

versus 

Ekkowree  Singh  and  others  (Plaintiffs), 
Respondents, 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboo  Obhoy  Churn  Bose  for  Respondents. 

An  application  for  review  of  judgment  of  a  Lower 
Court  is  not  admissible  after  the  limited  period,  merely 
in  consequence  of  a  decision  of  the  High  uourt  or  of  the 
Privy  Council  modifying  the  law  or  practice,  which 
prevailed  at  the  time  when  the  judgment  sought  to  be 
reviewed  was  passed. 

This  is  a  suit  for  resumption.  The 
defendant  pleads  a  lakheraj  tenure,  and 
the  Sudder  Ameen  of  East  Burdwan  gave 
a  decree  in  favor  of  plaintiff.  After  the 
expiration  of  two  years  and  some  months, 
the  defendants  put  in  a  petition  of  review 
which  was  admitted  by  a  new  Sudder 
Ameen.  Upon  the  review,  the  Sudder 
Ameen  reversed  the  decision  of  his  prede- 
cessor and  dismissed  the  plaintiff's  suit. 
On  appeal,  the  PriYicipal  Sudder  Ameen 
reversed  the  decision  of  the  first  Court, 
upon  the  ground  that  the  application  for 
review  had  been  improperly  admitted. 
Against  that  decision,  defendant  now  appeals 
before  us. 

We  are  of  opinion  that  the  Principal 
Sudder  Ameen  was  quite  right.  The  party 
applying  for  a  review  did  not  show  any 
cause  whatever  for  not  having  preferred  the 
application  within  the  limited  period.  It  is 
perfectly  true  that  he  suggests  that,  by  the 
decision  of  22nd  February  1865,  of  a  Full 
Bench,  a  new  interpretation  was  put  upon 
the  law  relating  to  the  matter  decided  in 
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this  suit ;  and  that  would  be  a  very  good  reason 
for  preferring  the  application  at  the  present 
time.  But  it  is  not  a  reason  for  noi  having 
preferred  the  application  in  proper  lime. 
It  is  neither  consistent  with  the  law  nor  rea- 
son that  questions  which  have  been  long  ago 
finally  decided  by  competent  tribunals  are 
to  be  re-opened  at  any  period  of  time,  how- 
ever remote,  in  consequence  of  a  decision 
either  in  this  Court  or  in  the  Privy  Council, 
which  is  supposed  to  modify  the  law  or 
practice  which  prevailed  at  the  time  of  such 
decisions. 

We  think  the  judgment  of  the  Principal 
Sudder  Ameen  is  perfectly  right,  that  the 
Sudder  Ameen  had  no  jurisdiction,  under 
Section  377,  to  receive  the  application  for 
review;  and  we,  therefore,  dismiss  the  appeal 
*with  costs. 

We  find  that  our  decision  is  in  accordance 
with  one  of  Mr.  Justice  Campbell  and 
Mr.  Justice  Glover,  of  the  i8th  January 
1864.    '^ 


The  2ist  August  1866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 

RiSfht  of  occupRnqr—- Sab-tenant 

Case  No.  1468  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  S.  Wright^  Principal  Sudder  Ameen 
of  DinageporCy  dated  the  gth  January 
i866y  affirming  a  decision  passed  by 
Moulvie  Abdool  Wajidy  Moonsiff  of  Raja- 
rampore,  dated  the  i  ith  December  i86$, 

Ketal  Gain  and  others  (Defendants), 
Appellants^ 

versus 

Nadur  Mistree  (Plaintiff),  Respondent, 

Baboo  Anund  Gopal  Paleet  for  Appellants. 

Baboo  Debendur  Narain  Bose  for 
Respondent. 

A  sub-tenant  of  a  cultivating^  ryot  cannot  acquire  a 
right  of  occupancy. 

The  special  appellant  argues  that  the  Lower 
Appellate  Court  has  not  enquired  into  the 
nature  of  the  tenure  of  the  opposite  party; 
that,  if  it  be  found  that  the  same  is  held  by 


the  plaintiff  under  a  higher  and  better  title 
than  by  mere  right  of  occupancy,  the  special 
appellant,  though  a  sub-tenant,  will  b^ 
entitled  to  plead  that  he  has,  by  12  years' 
occupancy,  acquired  a  right  to  continue  to 
occupy. 

We  find  that  it  is  established,  as  a  fact,  in 
the  opinion  of  the  Court  below,  that  the 
lands  in  dispute  are  parts  of  a  jote  pur- 
chased by  the  plaintiff,  and  that  the  special 
appellant  was  a  sub-tenant  of  that  jote,  hold- 
ing at  will,  and  had  before  held  under  a 
lease  for  ^vt  years,  on  the  expiry  of  which  he 
never  renewed  the  lease. 

As  such  a  sub-tenant  of  a  cultivating  ryot 
cannot  acquire  a  right  of  occupancy,  we 
reject  the  special  appeal  with  costs. 

The  22  nd  August  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 

nath  Pundit,  Judges. 

Pleading— Plaint. 

Case  No.  1490  of  1866. 

Special  Appeal  from   a  decision  pcused  fy    I 
Mr.  W.  F.  McDonell,    Officiating  Judge    \ 
of  Nuddea^  dated  the  2^h    April  1866^ 
reversing  a  decision  passed  by  Baboo  Gopee- 
nath  BosCy  Sudder  Moonsiff  of  that  Dis- 
trict y  dated  the  21st  July  186^, 

Woomesh  Chunder  Goopto  (Plaintiff), 

Appellant, 

versus 

¥   Raj  Narain  Roy  (Defendant),  Respondent      i 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboos  Bungsheedur  Sein  and  Mohesh 
Chunder  Chowdhry  for  Respondent. 

The  l^wer  Court  dismissed  this  suit,  because  pl&inbff 
had  first  represented  himself  in  his  plaint  as  a  zemindar,  ^ 
and  in  a  supplementary  petition  as  a  Shikmee  talookdar. 
The  question  in  the  case,  however,  being*  whether  the 
land  in  suit  was  land  of  the  put  ee  lease,  or  of  thesepa* 
rate  talook  of  defendant — Hbld  that  the  decision  of 
such  a  Question  was  not  affected  by  the  status  or  cfaaiac- 
ter  of  the  grantor  of  the  putnee.  » 

In  this  case,  the  point  urged  before  ns  in 
special  appeal  is,  that  the  Lower  Appellate 
Court  has  erred  in  holding  that  special  ap- 
pellant's suit  should  be  dismissed,  becaoR 
he  had  first  represented  himself  in  his  plaint 
as  a  zemindar,  and  in  a  supplemeotaij 
petition  as  the  Shikmee  talookdar. 

The  Lower  Appellate  Court  holds  that  these 
two  representations  constitute  such  a  chang* 
ing*  of  the  character  of  the  suit  as  to*  be  hela 
illegal  on  the  precedents  cited  by  it. 
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Bat  those  precedents  are  all  to  the  effect 
that  a  party  may  not  so  change  the  facts 
mnd  chsuracter  of  his  case  as  to  make  it  a 
different  case  from  that  originally  brougV^t 
so  that  something  must  be  adjudicated  dis- 
tinct from  what  was  sought  to  be  adjudi- 
OOed  at  first. 

.    Now,  applying  this  very  test,  we  think  the 
Lower  Appellate  Court  is  wrong. 

The  matter  in  dispi^te  was  whether  the 
land  in  dispute  was  inside  or  not  inside  the 
putnee-lease.  That  plaintiff  gave  such  a  put- 
aee  was  never  denied  before  us.  Therefore, 
whether  it  be  the  putnee  of  the  zemindar,  the 
superior  landlord  of  all,  or  of  the  Shikmee 
tafookdar,  the  inferior  landlord,  is  quite  im- 
nuiteriai.  There  is  no  question  of  such 
m  putnee  being  so  given.  The  only  ques- 
tl<m  is  whether  the  land  in  suit  was 
tend  of  the  pulnee-lease,  or  of  the  separate 
Ulook  of  defendant.  The  decision  of  this  is 
■fit  affected  by  the  siaius  or  character  of  the 
gWer  of  the  putnee  in  this  case. 

We    therefore   decret   this    appeal   with 
coals,  and  remand  the  case  for  re<-trial  on  the 
laerita. 
.    Remand  accordingly. 


The  22nd  August  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  B.  Kemp, 

Judges, 

Soit  for  posaeMJOfl  of  Mahetersa- lands— Seal 
ia  czecntion  of  decree  against  Ghatwals — In- 
teffvcntton  by  Government. 

Case  No.  1046  of  1866. 

Special  Appeal  from  a  decision  passed  by 
ike  Deputy  Commissioner  of  Maunhhoom* 
doled  the  28th  December  i86^,  reversing 
a  decision  passed  by  the  Officiating 
Aloonsiff  of  that  District,  dated  the  2gth 
Mlay  i86^. 

The  Government  (Defendant),  Appellant, 

versus 

Khetoo  Dutt  and  another  (Plaintiffs), 
Respondents, 

fialooM  Kishen  Kishore  Ghosi  and  Juggo- 
danund  Mocker jee  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Kalee 
Kishen  Sein  for  Respondents. 

Salt  for  posscssioD  of  Maheteran  lands  purchased  by 
IW  plaintiff  in  execution  of  a  decree  ag^ainst  certain 
duitwals,  and  froip  wbkh  he  had  beenilles^aUy  aj^ted 
Vy  'tlM  Gliattvals  after  having  been  formally  ^ut  into 
pomsiesnun  of  the  Mme.   Hf.i«o  th»t  the  Government 
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could  not,  as.  an  intervenor  in  such  a  suit*  and  in  special 
appeal,  ask  the  Court  to  determine  whether  the  sale 
was  illej^al  or  collusive  as  between  the  plaintiff  and 
the  zemindar. 

This  was  a  suit  for  possession  of  certain 
Maheteran  lands  said  to  be  situated  in  thp 
village  of  Saboo  Baha,  in  the  District  of 
Maunbhoom.  The  allegation  is  that  the 
plaintiff  purchased  these  lands  in  execution 
of  a  decree  against  the  Ghatwal  defendanfs 
in  this  suit,  and  that  he  was  formally  put 
into  possession  of  the  same;  that  he  exer- 
cised rights  of  ownership  in  granting  leases, 
&c.,  and  was  subsequently  illegally  ejected 
by  the  Ghatwals. 

The  Government  were  not  arrayed  as 
defendants,  but  appear  to  have  intervened, 
and  to  have  attempted  to  question  the  legal* 
ity  of  the  sale,  though  no  action  had  been 
brought  by  them,  nor  any  objection  prefer* 
red  in  the  execution-stage. 

The  Lower  Appellate  Court  has  found  that 
the  plaintiff  purchased  the  rights  and  jn* 
terests  of  the  judgment-debtors,  the  Ghatr 
wals,  in  the  lands,  the  subject  of  this  suit; 
that  he  was  put  in  possession,  and  was  sub- 
sequently illegally  ejected.  The  suit  waB 
therefore  decreed. 

The  Ghatwals,  who  are  clearly  the  most 
interested  party,  do  not  appear  before  us. 
The  Government  alone  appeals. 

We  think  that  the  decision  of  the  Lower 
Court  must  be  affirmed.  There  has  been  a 
finding  that  the  plaintiff  was  put  in  posses- 
sion of  the  lands  in  dispute  'in  execution 
^of  the  decree,  and  that  be  was  in  possessioji 
until  illegally  ejected  by  the  Ghatwals. 
The  Government  may  have  a  claim  to  ihp 
services  of  the  Ghatwals,  and  the  lanc^ 
may  be  .(subject  to  police-services;  beypnd 
thii,  the  Government  can  have  no  tiil^  tp 
the  land.  \ 

If  there  has  been  collusion  between  the 
zemindar  and  the  Ghatwal  defendants,  w^ich 
is  not  impossible  seeing  that  they  do  npt 
ap];>eal,  with  a  view  to  making  out  the  lan48 
to  be  Maheteran,  when  they  are  Ghatwa}e|e 
lands  upon  which  the  Government  have  a 
service-lien,  the  Government  is  at  liber^ 
to  bring  a  suit,  if  so  advised;  but,  as  an 
intervenor  in  the  present  suit  and  in  specifil 
appeal,  they  are  n6t  entitled  to  ask  the  Court 
to  determine  the  question  whether  the  sale 
was  illegal,  or  whether  .there  has  been 
collusion  between  the  plaintiff  and  ilje 
zemindar. 

The  special  appeal  is  disitiiased  with 
costs  and  interest. 
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The  22nd  August  1866. 
Present: 

The  Hon'ble  C.  B.  Trevor  and  F.  B.  Kemp, 

Judges, 

Ancestral  Property  (Right  to  share  in)— Limita- 
tion— Onus  proband  i« 

Case  No.  1040  of  1866, 

Special  Appeal  from  a  decision  passed  by 
.  the  Principal  Sudder  Ameen  of  West 
Burdwany  dated  the  12th  February  1S66, 
reversing  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  28 th 
August  1865, 

fiydonath  Ojha  (Defendant),  Appellant, 

versus 

(lOpal  Mai  and  others  (Plaintiffs), 
Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Xo  one  for  Respondents. 

In  a  suit  to  enforce  the  rif^ht  to  a  share  in  immove- 
able property  on  the  g^round  that  it  is  family-property, 
it  is  incumbent  on  tne  plaintiff  to  show  that,  withm 
Id  years  before  the  institution  of  the  suit,  the  estate 
was  in  the  possession  of  persons  claiming  under  his 
ancestor,  or  that,  if  not  actually  in  their  possession^ 
they  received  a  portion  of  the  profits  during^  their  lives 
from  the  defendant  as  trustee  in  possession. 

Plaintiff  sued  defendant,  who  was  the 
son  of  plaintiff's  grandfather's  brother,  for 
possession  of  certain  land,  the  share  of  the 
property  belonging  to  his  maternal  grand- 
father. 

The  defendant  pleaded  that  the  property 
in  suit  never  belonged  to  plaintiff's  maternaj^ 
grandfather,  that  neither  he  nor  his  maternal 
grandmother  or  mother  were  ever  in 
possession,  and  that,  consequently,  plaintiff  is 
out  of  Court  on  the  Statute  of  Limita- 
tion. On  the  merits,  he  urges  that  the 
property  belonged  to  his  father  as  his  self- 
acquired,  and  has  always  been  in  his  pos- 
session. 

The  first  Court  found  that,  from  the 
evidence,  it  appeared  that  defendant  had  for 
a  long  time,  and  his  father  before  him,  been 
in  uninterrupted  possession  of  this  property, 
and  that  \l  has  not  been  proved  that,  after 
the  death  of  plaintiff's  maternal  grand- 
mother, his  mother  ever  acquired  possession ; 
his  right,  consequently,  has  lapsed  under  the 
Statute  of  Limitation. 

The  Principal  Sudder  Ameen  has  found 
that,  as  plaintiff  has  sued  within  12  years 
from  the  death  of  his  mother  whether  she 
was  in  possession  or  not,  he  is  altogether  in 
lime;  and,  on  the  merits,  the  Principal 
Sudder  Ameen  has  found  that  the  property 


was  joint  property  of  plaintiffs  grandfather 
and  defendant's  father,  and  that  plaintiff  is 
entitled  to  what  he  asks  for«  He  therefoit 
gave  plaintiff  a  decree. 

Defendant  now  appeals  specially,  urging 
that  plaintiff  is  out  of  Court,  unless  it  can  be 
shewn  that,  after  his  grandfather's  death,  ^s 
grandmother  and  mother  were  in  possession 
of  the  property. 

We  think  that,  in  the  present  suit,  which 
is  one  to  enforce  the  right  to  a  share  ii^ 
immoveable  property  on  the  ground  thai 
it  is  family-property,  it  is  incumbent  on 
plaintiff  to  show  that  the  estate  withia 
12  years  before  the  institution  of  the  suit 
was  in  the  possession  of  persons  claiminj^ 
under  his  grandfather,  viz.,  his  grandmother 
or  mother,  or  that,  if  not  actually  in  their 
possession,  they  received  a  portion  of  the 
profits  during  their  lives  from  the  defendant 
as  trustee  in  possession.  On  proof  of  cither  of 
these  facts,  plaintiff  will  not  be  barred ;  othef^ 
wise  he  will  be.  As,  however,  the  finding  of 
the  Principal  Suddef  Ameen  on  the  point  of 
limitation  is  clearly  erroneous,  we  remit  it 
to  him  for  a  fresh  finding  on  this  issue,  ia 
accordance  with  the.  view  laid  down  above. 
If  he  finds  plaintiff  barred,  his  suit  falls, 
whatever  the  nature  of  the  property;  if  be 
finds  it  not  barred,  the  Principal  Sudder 
Ameen's  finding  on  the  merits  will  stand 
good. 


The  22nd  Augujt  1866.  •; 

Present  ,• 

The  Hon'ble  C.  B.  Trevor  and  F.  B.  Kemp, 

Judges, 

Ancestral  Property  (Suit  for  possession  of  share 

of)— Limitation. 

Case  No.  1604  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  J£tk 
March  186^,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  t2th  December  1864. 

Hureehur  Mookerjee  (Plaintiff),  Appeliant^ 

versus 

Teencowree  Dossee  (Defendant), 
Respondent. 

Baboos  Divarkanath  Mitier  and  Bama 
Churn  Banerjee  for  Appellant. 
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Mr.  R,  T.  Allan  and  Baboo  Chunder 
Madhuh  Ghose  for  Respondent. 

* 

m 

111  a  suit  against  an  elder  brother  for  possession  of 
the  youn^r  brother's  share  of  a  putnee  talook  pur- 
dhased  by  the  plaintiff  at  a  sale  held  by  the  Sheriff  in 
executkra  of  a  decree,  which  property  the  plaintiff  al-  | 
teed  was  joint  although  purchased  in  the  name  of  the  j 
doer  brother,  the  defendant  pleaded  that  for  12  years 
before  the  date  of  plaintiff's  purchase,  neither  plaintiff 
nor  hb  vendor  ever  u'as  in  possession,  either  by  receipt 
of  rent  or  otherwise,  of  any  portion  of  the  putnee 
taJook.  Held  that  evidence  on  this  point  should  be 
required  from  both  parties,  and  that,  if  defendant's 
^fegation  be  substantiated,  plaintiff  was  barred  by  limi- 
tation. 

Plaintiff,  the  special  appellant  in  this 
case,  purchased  the  rights  and  interests  of 
one  Gobind  Chunder  Biswas  in  a  putnee 
talook  at  a  sale  held  -by  the  Sheriff  in  execu- 
tion of  a  decree  against  that  person  on  the 
4th  February  1864. 

The  plaintiff  now^  sues  the  defendant 
Kislo  Chunder,  the  elder  brother,  for  the 
lAiare  of  the  property  belonging  to  Gobind 
Clmnder.  He  alleges  that  the  property, 
dfeODgh  in  the  name  of  Kisto  Chunder,  was 
really  joint  and  purchased  with  monies  sup** 
plied  by  Gobind  Chunder,-  who  was  the 
working  brother;  that,  consequently,  he  is 
to  8  annas  of  the  same. 


The  defendant,  who  is  the  wife  of  Kisto 
Chunder's  son — in  other  words,  Kisto  Chun- 
der'a  daughter-in-law — states  that  the  pro- 
perty was  in  the  name,  and  purchased  by 
tbe  monies,  of  Kisto  Chunder;  that  the 
brochers  were  separate,  and  consequently 
plaintiff  is  not  entitled  to  take  anything  by 
his  purchase. 

The  first  Court  gave  plaintiff  a  decree, 
ted  the  Judge  on  appeal  reversed  the 
Principal  Sudder  Araeen's  decision. 

Plaintiff  now  appeals  specially,  urging — 

/!•/. — ^That  the  Judge  has  not  enquired  into 
the  source  whence  the  purchase-money  for 
t)»e  putnee  came,  and  that,  on  plaintiff  prov- 
faig  that  it  was  Gobind  Chunder's,  that 
fact,  together  with  the  admitted  fact  of  the 
commensality  of  the  two  brothers,  is  suffici- 
ent under  Hindoo  I^w  to  raise  the  presump- 
tion of  joint  estate,  and  to  throw  the  burden 
of    proving    the    separate    interest    of    the 

brothers  on  the  defendant. 

« 

2ni. — That  the  Judge  has,  throughout  his 
lodgment,  argued  as  if  the  probate  of  the 
will  of  Gobind  Chunder  had  not  been  taken 
out  by  his  widow  Kisto  Kaminee,  but  l^d 
been  rejected ;  that  this  is  altogether  an 
error  ia  fact,  and,  being  so,  all  tbe  reasons 


founded  on  the  evidence  falls,  and  the  will 
remains  a  fact,  with  Kisto  Chunder's  signa* 
ture  annexed  to  W^  thereby  vouching  for  the 
correctness  of  the  recital  as  to  the  nature* 
of  the  property  mentioned  in  it ;  that  these 
facts,  together  with  the  others  above  alluded 
to,  are  quite  sufficient  to  prove  plaintiff's 
case ;  and 

jr(/. — ^That  the  Judge  has  not  noticed, 
in  weighing  the  evidence,  the  disregard  of 
the  defendant,  in  whose  power  alone  it 
was  to  show  by  the  family-books  whence 
the  money  came,  to  file  them,  though  he 
intimated  his  disbelief  of  their  statement 
that  they  are  destroyed ;  that  the  refusal 
on  their  part  to  file  the  best  evidence 
as  to  the  most  material  point  at  issue  is  one 
that  should  weigh  strongly  against  them, 
and  requires,  together  with  plaintiff's  other 
evidence,  unless  it  be  met  by  evidence  of  a 
most  potent  chafacter  on  the  side  of  the 
defendant,  that  a  decree  should  be  given 
in  plaintiff's  favor;  that,  consequently,  in 
order  to  enable  the  Judge  to  take  up  all 
these  points  in  his  judgment,  the  case 
should  be  remanded  for  re  investigation. 

We  are  clearly  of  opinion  that  the 
Judge's  enquiry,  as  it  stands,  is  unsatisfac* 
tory,  and  that  the  case  must  be  remanded  for 
further  investigation. 

The  defendant  pleads  that,  for  12  years 
before    the    date    of    plaintiff's    purchase, 
neither  plaintiff  nor  plaintiff's  vendor  ever 
were  in  possession,  either  by  receipt  of  rent 
^r  otherwise,  of  any  portion  of  the  putnee 
talook.    Evidence  on  this  point  should  be 
required  from  both  parties,  and,  if  defendant's 
allegation  be  substantiated,  plaintiff  is  out 
of  Court  under  the  Statute  of  Limitations. 
Should,    however,  plaintiff    prove    that  his 
vendor  is  within  time,  it  will  then  be  neces* 
sary  for  the  Judge  first  to  demand  from  the 
plaintiff  evidence  of  the  source  whence  the 
money  came  for  the  purchase.    If  plaintiff 
proves  his  allegation,  this  fact,  together  with 
the  fact  of  commensality,  will  not  raise  a 
presumption  under  Hindoo  Law,  in  a  case 
like  the  present,  that  the  family  was  joint, 
but  it  will  be  a  strong  evidence  in  favor  of 
plaintiff's  contention,  and,  when  considered 
together  with  the  will,  of  which  probate  has 
'.  been  taken  but,  and  the  evidence  of  the  sig« 
'  nature  of  Kisto  Chunder  on  that  documentt 
'  and  with  the  failure  of  defendant  to  file  the 
best  evidence  procurable  as  to   the  source 
whence  the  purchase -money  for  the  putnee 
came,  will  be  sufficient  to  prove  the  plaint* 
iR'8  case.    The  Court  will  then  look  to  lh# 
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defendant's  allegaiions  and  consider  the 
ctvidence  produced  by  him  to  prove  them ; 
and,  after  having  given  both  parties  the 
opportunity  to  file  any  evidence  that  they 
may  desire,  and  having  considered  the  same 
attentively,  will  pass  whatever  judgment 
seems  just  and  proper. 


The  23rd  August  1866. 
Present : 

The  Honble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Limitation  (in  case  of  co-platntifijs  under 
Section  73,  Act  VI 1 1,  of  Z859). 

Case  No.  431  of  1866. 

Special  Appeal  from   a  decision  passed  bv 

ihe .  Judge    of  Dacca,    dated   the   30th 

,  November.    i86s,     reversing     a    decision 

'passed  by  the  Principal  Sudder   Ameen 

.  0/  thai   District,    dated  the   2gth  April 

i86s. 

Kalee  Kishore  Chatterjee  and  others 
(Plaintiffs),  Appellants, 


versus 

Lukhee  Debia  Chowdhrain  and  others 
(Defendants),  Respondents, 

Baboo  Romesh  Chnnder  Mitter  for 
Appellants. 

Baboo  Kishen  Kishore  Ghose  and 

Juggodanund  Mookerjee  for 

Respondents. 


Where  a  plaintiff  is  admitted  as  X  co-plaintiff  under 
Section  73,  Act  VIU.  of  1S59,  limitation  will  count 
against  him,  not  up  to  the  date  of  his  own  admission, 
but  up  to  the  date  of  the  filingr  of  the  original  plaint. 

The  special  appeal  was  originally  by  all 
the  plaintiffs  In  the  case.  The  pleader  for  the 
original  plaintiff  gives  up  the  case  as  far  as 
fhe  latter  is  concerned,  and  argues  only  for  the 
isemindar  who  ^'as  admitted  as  a  co-plaintiff 
txnder  Section  73  of  Act  VIII.  of  1859. 


The  original  plaintiff  in  the  case  was  the 
howaladar  nnder  the  zemindar. 

This  howaladar  was  cast  in  a  case  under 
Act  IV.  of  1840,  and  the  plaint  was  filiki 
more  than  three  years  from  the  final  orden 
in  the  aforesaid  case.  Long  after  the  ia- 
stitution  of  the  plaint,  the  zemindar  was, 
under  Section  73  of  Act  VIII.  of  1859, 
allowed  to  become  co-plaintiff ;  and  it  is  adrait- 
ted  that  he  was  no  party  to  the  Act  IV. 
case. 

The  Lower  Appellate  Court  holds  that,  the 
original  plaintiff  being  affected  by  Section 
7  of  Act  XIV.  of  1859,  the  suit  is  dismissed 
on  limitation  as  against  the  original 
plaintiff. 

The  Lower  Appellate  Court  further  de- 
cides against  the  zemindar  on  the  groutKi  of 
his  action  &lso  being  out  of  time,  as  he  was 
a  party  to  the  survey-award,  and  it  t^as  more 
than  thre^  years  after  the  final  decision  Itt 
the  survey* case  that  he  was  admitted  & 
co-plaintiff,  though  the  original  plaint  was 
filed  within  three  years  of  this  final 
order. 

The  zemindar  argues  that  the  Lower  Ap- 
pellate Court  Is  wrong  in  its  law  that,  after 
any  person  is  admitted  as  a  co-plaintiff  nnclef 
Section  73  of  Act  VUI.  of  1859,  thot^ii 
he  is  not  bound  by  any  disability  of  ddaalt 
which  may  affect  the  original  plaintiff,  he  il 
yet  entitled  to  ask  that,  for  all  purposes  of 
limitation,  the  date  of  the  filing  of  the  ori* 
ginal  plaint  should  be  taken  into  accoant, 
as  neither  Section  73,  ndr  any  other  law* 
intends  to  rule  that  any  such  co-plaintiff  will 
be  fixed  to  the  date  of  his  own  admission 
as  the  date  of  the  plaii^t,  as  far  as  he  ii 
concerned. 

* 

We  agree  with  the  zemindar,  special 
appellant.  The  zemindar  was  made .  si 
plaintiff  to  the  original  suit.  Limitation 
will  be  counted  up  to  the  date  of  the  filing 
of  the  plaint.  The  defendant  would  not  be 
allowed  in  such  a  case  to  plead  an  advene 
possession  of  12  years,  by  shewing  that, 
though  the  plaint  was  filed  within  12  years 
of  the  original  dispossession,  yet,  as  against 
the  co-plaintiff,  he,  the  defendant^  has  held 
for  more  than  12  years  up  to  the  date  thst 
this  co-plaintiff  was  admitted  as  a  party  11^ 
the  suit. 

We  reverse  the  decision  of  the  Lowtr 
Appellate  Court,  and  remand  the  solt  of 
th^  zemindar  to  the  Court  for  trial  on  tte 
merits. 
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The  24th  August  1866. 

Present : 

Th«  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nalh  Pundit,  Judges, 

Iflahomedaa  L4tw~Pre-einptioii<-Affiniuitioa 

Case  No.  800  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  20th  Decern- 
ber  j86^,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  vf  that  District^ 
dated  the  t2tk  June  186^. 

Mahomed  Waris  (one  of  the  Defendants), 

Appellant, 

versus 

Hazee  Emamooddeen  (Plaintiff),  Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Bahoos  Divarkanath  Mitter  and  LuUeet 
Chunder  Sein  for  Respondent. 

A  delay  of  one  day  is  not  such  a  delay  as  to  interfere 
wkk  A  li^ht  of  pre*ernption  under  the  Mahomedan  Law. 

llie  demand  by  afnrmatioo  should  be  made  with  the 
ieaat  practicabie  delay. 

Hie  ceremony  of  affirmation  should  be  carried  out  be- 
fore ctthcr  the  vendor  or  the  purchaser,  or  be  perform- 
eo  oil  the  premises. 

The  special  appellant  complains  that  the 
Lower  Appellate  Court  has  not  tried  whe- 
ther the  purchase  was  made  by  the  special 
appellant  or  by  his  father;  that  the  Court 
of  first  instance  found  that  the  demand  by 
affirmation  of  witnesses  was  made  only  b> 
the  father  of  the  special  appellant;  and 
that,  if  he,  the  special  appellant,  was  the 
real  purchaser,  plaintiff's  affirmation  to  the 
special  appellant's  father  would  not  be  suffi- 
cient according  to  the  Alahomedan  Law. 
Tlie  special  appellant  further  argues  that 
this  demand  by  affirmation  was  made  one 
day  after  sale,  and  so  it  was  made  too  late. 

As  to  the  second  plea,  the  case  reported 
hi  page  454  of  Volume  I.  of  the  Sudder 
Dewanny  Decisions  for  1857  shews  that 
It  is  not  tenable,  as  it  was  held  in  that  case 
diat  a  delay  of  one  day  "  is  not  such  a  delay 
as  to  interfere  with  the  plaintiff's  rights  to 
pre-emption  under  the  Mahomedan  Law." 

The  law  requires  that  the  demand  by 
affirmation  should  be  made  **  with  the  least 

Eracticablc   delay"    (page   483  of  Baillie's 
Ngest  of  Mahomedan  Law). 
As  to  the  other  plea  of  the  special  appel- 
laot,  it  is  clear  that  the  special  appellant 
admits    that    the  plaintiff  had   done   the 


ceremony  of  affirmation  by  witnesses  on  the 
premises  and  to  the  seller,  and  it  is  im- 
material whether  he  did  it,  or  not,  to  the 
purchaser,  or  to  his  father.  The  law  re- 
quires  that  it  should  be  carried  out  before 
either  the  vendor  or  the  purchaser,  or  that 
it  should  be  performed  on  the  premises. 

We  see  no  reason  to  interfere,  and  reject 
the  special  appeal  with  costs. 


The  aSih  August  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  H,  V.  Bayley, 

Judges. 

Sale— Payments  by  Shikmeedar. 

Case  No.  877  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dacca^ 
dated  the  18th  January  1866,  reversing  a 
decision  passed  by  the  Moonsiff  of  Alanictt* 
gunge f  dated  the  gth  September  186^. 

Poorno  Chunder  Doss  Chowdhry  (one  of  the 
Defendants),  Appellant, 

versus 

Sreenath  Goopto  (Plaintiff)  and  others  (De- 
fendants), Respondents. 

Baboos    Lulieei   Chunder   Sein   and    Kalet 
Mohun  Doss  for  Appellant. 

Baboos  Greeja  Sunkur  Mojoonidar  and 
Pearee  Lall  Roy  for  Respondents. 

A  shikmeedar  is  not  entitled  to  recover  money  volun* 
tarily  paid  by  him  to  preserve  an  estate  from  sale. 

In  this  case,  plaintiff  sued  for  39  rupees 
as  money  paid  by  him  to  save  an  estate  of 
certain  co-parceners  from  sale.  Plaintiff  al« 
leged  his  right  to  recover  this  money  on  the 
ground  that  he  was  a  shikmeedar,  and  had 
therefore,  in  making  the  payment,  an  interest 
to  preserve  the  estate  from  sale.  It  is,  how- 
ever, found  as  a  fact  below  that  the  plaint- 
iff's property  in  the  estate  consisted  solely 
of  a  house,  and  that  there  was  no  shikmee 
tenure  at  all.  This  would  stop  plaintiff's 
claim.  But,  irrespective  of  this,  even  if  the 
plaintiff's  property  had  been  found  to  be  a 
shikmee,  there  is  no  law  entitling  shikmee- 
dars  to  sue  to  recover  money  paid  to  pre- 
sence estates  from  sale.  Therefore,  plaint- 
iff's was  a  voluntary  payment  which  he 
cannot  recover  by  this  action.  Plaintiff's 
suit  must  be  accordingly  dismissed  with  all 
costs  altogether;  and  we  therefore  reverse 
the  decision  of  the  Lower  Appellate  Courts 
and  decree  this  appeal  with  costs. 
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The  28lh  August  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Sale — Mooktearnamah — Verification— Re- 
covery  of  purchase-money. 

Case  No.  861  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Dacca ^  dated  the 
30th  December  t86^,  affirming  a  decision 
passed  by  the  Principal  S udder  Ameen  of 
that  District  J  dated  the  gth  May  186^. 

Issur   Chunder  Chowdhry   (Plaintiff), 

Appellant, 

versus 

Shaikh  Ameenooddcen   Ahmed   and   others 
(Defendants),  Respondents, 

Baboo  Romesh  Chunder  Milter  for 
Appellant. 

Baboos    Onookool    Chunder  Mookerjee    and 
Chunder  Madhub  Ghose  for  Respondents. 

Where  a  mooktearnamah  was  duly  executed  by  At 
authorizing^  B  to  si|;n  her  name  to  a  deed  of  sale,  not- 
withstandingr  that  the  mooktearnamah  was  not  veriBed 
until  after  A^s  death,  the  sale  under  that  deed  made 
after  A'^s  death  was  held  to  be  vah'd  as  reg^ards  the 
right  of  the  purchaser  to  recover  the  purchase* money. 

Spfxial  appellant  had  a  decree  for 
Rs.  1,150  against  one  Sabur  Bibee,  and, 
according  to  the  case  of  the  plaintiff,  it  was 
agreed  between  him  and  the  said  Sabur  Bi- 
bee, that  special  appellant  should  not  exe- 
cute this  decree,  but  purchase  from  her  a 
certain  estate  in  consideration  of  the  decree 
for  1,150  rupees,  and  for  a  further  consi- 
deration of  500  rupees  in  cash. 

It  is  further  alleged  that  the  woman  exe- 
cuted a  power  of  attorney  on  behalf  of  a 
lliird  parly  authorizing  him  to  sign  her  name 
to  the  bill  of  sale,  which  power  recited  all 
the  conditions  of  the  sale.  Before,  however, 
this  mookhlearnamah  could  be  verified,  and 
the  agent  could,  under  the  power,  sign  the 
deed  of  sale,  the  principal  Sabur  Bibee  died. 
Notwithstanding  her  death,  the  special  ap- 
pellant took  a  conveyance  of  sale  from  the 
agent  of  the  dead  principal.  The  plaintiff 
urges  that  he  then  paid  to  the  said  mook- 
tear  500  rupees  and  took  possession  of  the 
estate,  and  "held  it  for  some  years,  until  he 
was  ousted  by  the  heirs  of  Sabur  Bibee  and 
the  other  defendants  who  claim  to  have 
purchased  her  estate.  He  then  sued  for 
recovery  of  possession  in  this  case. 


In  the  former  case  of  the  special  appel- 
lant, it  was  decided  by  the  Courts  which  tried 
it  that  the  deed  of  sale  executed  by  the* 
agent  after  the  death  of  the  principal  could 
nor,  on  account  of  that  event,  convey  any 
proprietary  right  to  tlie  special  appellant; 
and  so  his  claim  for  possession  was  diS' 
missed. 

The  special  appellant  now  sues  the  heirs 
of  the  mooktear,  also  the  heirs  of  Sabur 
Bibee,  and  all  other  parties  whom  he  says  he 
finds  now  in  possession  of  the  property  sold 
to  him,  and  over  which  he  thinks  he  has  a 
lien,  for  the  money  paid  by  him,  as  well  as 
'for  the  amount  of  his  decree  not  executed 
by  him  according  to  his  contract  of  purchase, 
and  which  decree  he  cannot  now  execute 
owing  to  limitation  affecting  his  rights. 

The  special  appellant  strongly  urges  that^ 
under  these  circumstances,  the  estate  of 
Sabur  Bibee,  who  is  her  debtor  by  the  final 
results  of  the  ad  of  sale,  is  responsible  to 
him  for  her  debts,  and  cannot  be  held  by 
heirs  (or  purchasers  from  these  heirs)  free 
from  debt  of  the  original  proprietress.  Whe- 
ther he  has  a  right  to  follow  the  property  i$. 
quite  a  separate  matter. 

The  Lower  Appellate  Court  has  mainly 
dismissed  the  claim  of  the  special  appellant^ 
on  the  ground  that,  the  deed  of  sale  being 
pronounced  invalid,  the  special  appellant  has 
no  right  to  recover  the  consideration  alleged 
to  have  been  paid  by  him  for  the  purchase. 
The  Court  of  first  instance  thinks  that  plaint- 
iff has  failed  to  prove  that  he  paid  the  con« 
sideration ;  but  it  must,  we^think,  be  meant 
to  direct  these  remarks  only  to  the  alleged 
payment  of  the  additional  500  rupees.  The 
Lower  Appellate  Court  says  this  500  rupees 
must  have  been  realized  by  the  special  appel- 
lant while  he  was  holding  the  property  for 
two  years. 

It  is  not  clear  that  the  Lower  Appellate 
Court  really  found  that  it  was  satisfied  that 
the  special  appellant  had  been  allowed  to 
hold  possession  as  he  alleges,  but,  if  he  held 
so,  we  have  reason  to  think  that  the  pur- 
chasers who  allege  to  have  held  from  a  lime 
anterior  to  the  purchase  by  the  special 
appellant  could  not  have  held  as  they  allege 
to  have  done.  This  will  raise  a  strong  sus- 
picion of  fraud  against  ihe  alleged  convey- 
ances to  these  defendants  of  what  belonged 
to  Sabur  Bibee. 

The  Lower  Appellate  Court  further  aJds 
that  the  heirs  of  Sabur  Bibee  are  no:  bound 
by  any  action  of  her  agent  done  by  him 
after^er  death ;  but,  in  our  opinion,  if  this 
money    reached   the  heirs'  as  part  of  the 
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contract  o!  purchase  to  which  they  agreed, 
and  they  accepted  it  as  such,  we  are  quite 
*Qnable  to  see  why  they  should  not  be  held 
liable  for  it  when  the  property  is  taken 
away  from  the  special  appellant. 

At  the  same  time  that  the  flower  Appel- 
late Court  does   not  try    wheiher  this   500 
rupees  reached  the  heirs  of  Sabur,  both  ihe 
Lower  Courts  appear  not  to  have  distinctly 
•tried  wheiher  the  mookteamamah  was  exe- 
cuted by  Sabur  Bibee.     If  the  mookteama- 
mah be  proved  to  have  been  duly  executed, 
then,  notwithstanding  its    veritication   after 
Sabor  Bibee's  death,  the  purchase  by  the 
special  appellant  imder  that  deed,  made  after 
the  death  of  the   principal,   would  not   be 
invalid,  as  regards  the  rights  of  the  special 
appellant  to  recover  the  money  paid  for  the 
purchase.     Both  the  Courts  vaguely  allude 
to  some  question  of  fraud,  and  the  Lower 
Appellate  Court  speaks  of  a  want  of  a  rea- 
sonable  enquiry    by  the   special   appellant 
before  he  tcok  the  deed  from  the  mooktear. 
We  do  not  clearly  understand  what  is  meant 
by  this   allegation  of  fraud.     If  the  mook- 
teamamah was  reallv  executed,  there  could 
be  no  fraud,  even  if  the  value  of  the  pro- 
perly sold  may  be  found  to  exceed  1,650 
rupees,  which,  however,  nobody  says  is  the 
case.     The  fact  of  the    special   appellant 
holding  a  decree  for  1,150  rupees  against 
Sabur  Bibee,  and  his^  not  .being  paid  for  it 
ifi  cash,  and  of  his  not  having  erecuted  the 
decree  which  he  could  have  executed  if  he 
had  not  obtained  the  deed  of  sale  and  pos- 
session under  it,*  are  not  denied  ;  and,  if  \U 
be  iTUt  that  the  heirs  of  Sabur  Bibee,   as 
.well  as  the  other  defendants  (having,  as  they 
stated   below,  previous  rights),'  allowed  the 
-tpecial  appellai^t  to  hold  possession  of  the 
•property  for  years,  we  repeat  that  we  do  not 
see  why  they  all  should  not  be  considered 
to  be  the  cause  of  the  plaintiff's  being  now 
deprived  of  his  right  to  fall  back  upon  his 
decree,   and  why   those   who  have  by  iheir 
acts  prevented   the   special    appellant   from 
executing  his  decree  should  not  be  held  re- 
sponsible for  his  loss.    There  is,  therefore, 
neither   proof  of    fraud   nor  proof  of    any 
negligence  of  the  special  appellant. 

The  fraud  mentioned  in  the  Lower  Courts 
must,  in  case  of  the  mookteamamah  being 
proved,  be  limited  to  the  fact  that  the  plaint- 
iff, when  he  took  the  conveyance  of  sale 
from  the  mooktear,  knew  that  his  vendor  had 
died  when  he  took  the  conveyance  from  her 
agenL  The  fact  of  this  knowledge  wilUnot 
of  itself  necessarily  prove  any  fraud,  as  plaint- 
iff mar    fairly  have  believed  that,  after  the 


execution  of  the  mookteamamah  by  the  debtor 
authorising  an  agent  to  sign  for  her  a  dee4 
of  sale,  the  agent,  even  after  the  death  of  the 
principal,  had  the  power  to  sell  and  convey 
the  property  to  the  plaintiff  with  whom  al) 
the  conditions  of  the  sale  had  already  been 
settled  by  the  debtor  before  her  death,  and 
so  complete  a  bond  fide  transaction  under  a 
legal  power,  especially  when  the  major  porr 
tion  of  the  consideration  consisted  of  noi 
executing  a  decree  against  the  estate  of  the 
principal,  and  which  decree  the  special  ap- 
pellant could  have  before  executed  against 
Sabur  Bibee's  property. 

The  Courts  below  shocrid,  therefore,  decide 
wheiher  the  mookteamamah  was  executed  by 
Sabur  Bibee,  and,  if  that  fact  is  also  denied, 
whether  there  was  a  decree  for  1,150  rupees 
due  to  the  special  appellant,  and  that,  though 
it  was  capable  of  being  executed,  it  was  not 
executed  on  account  of  this  transaction  of 
sale. 

It  should  also,  if  necessary,  be  enquired 
whether  plaintiff  had  possession,  and  whe- 
ther 500  rupees  reached  the  heirs  of  Sabur 
Bibee.  If  the  benefit  of  not  executing  the 
decree  reached  to  the  estate  of  Sabur,  then 
every  portion  of  it,  either  in  the  hands  of 
Sabur's  heirs  or  of  those  holding  under  them, 
or  at  least  that  portion  which  may  be  in  the 
hands  of  their  heirs  only,  may  be  liable  for 
the  amount  of  the  decree.  If  the  heirs  be 
found  to  have  disposed  of  the  estate  of  their 
predecessor  without  paying  her  debts,  they 
may,  to  a  certain  extent,  be  personally  liable. 
If  500  rupees  reached  the  heirs  of  Sabur, 
they  and  the  estate  of  Sabur  held  by  them  are 
equally  liable  for  this  sura.  If  this  suin  did 
not  reach  the  heirs  of  Sabur,  the  heirfe  of  the 
agent  alone  may  be  responsible  for  that  sum  ; 
and  the  fact  of  the  special  appellant  hav- 
ing realized  anything  from  the  estate  of 
Sabur  Bibee  may  not  be  a  sufficient  answer 
to  his  claims  against  the  heirs  of  the  agent. 

The  payment  of  500  rupees,  as  well  as 
the  discharge  of  the  decree  by  the  special 
appellant,  under  the  circumstancesof  this  case, 
were  not  voluntary  payments  which  the  plaint- 
iff cannot  recover. 

If  plaintiff  is  held  entitled  to  recover,  aji 
account  may  be  taken  of  what  he  collected 
during  the  time  of  his  possession ;  and,  if  he  has 
realized  more  than  the  interest  he  abandons 
for  the  period  of  his  own  possession,  the 
surplus  may  go  towards  the  reduction  of  his 
dues. 

The  liability  of  the  purchasing  defendants 
is  to  be  separately  enquired  into  by  the  Lower 
Courts. 
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As  the  decision  of  both  the  Courts  appear 
to  us  to  be  defective  and  wrong-,  and  as  we 
apprehend  justice  has  not  been  done  to  the 
case  of  the  special  appellant,  under  the  cir- 
cumstances above  recorded,  and  the  wrong 
view  of  his  rights,  w*  reverse  the  decisions 
of  both  the  Lower  Courts,  and  remand  the 
case  to  the  Court  of  first  instance  for  the 
purpose  of  re-trying  the  whole  case  with 
reference  to  all  the  above  remarks. 


The  z%\h  August  1866. 

Present : 

The  Hon'ble  H.  V.Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Joint  Family  Property— Suits  between  co- 
sharers— Partition— Estoppel 

Case  No.  941  of  1866, 
Special  Appeal  from  a  decision  passed  by  Ihe 
Judge  of  Patna,  dated  the  lyth  January 
1866,  reversing  a  decision  passed  by  the 
Sudder  Ameen  of  that  District ^  dated  ihe 
31st  August  J 86s. 

.  Ram  Surohee  Singh  and  others  (Plaintiffs), 

Appetlants, 

versus 

Kashee  Roy  and  others  (Defendants), 
/Respondents. 

Mr.  C.  Gregory  and  Baboo  Chunder 
Madhub  Ghose  for  Appellants. 

Bahoos  Kishen  Kishore  Ghose,  Kishen  Succa. 
Mookerjee^    Upprokash    Chunder  Mooker-^' 
jee,  and  Obhoy  Churn  Bose  for  Respond- 
ents. 

In  a  suit  by  a  co-sharer  who  is  also  a  purchaser  of 
the  rig^hts  of  several  of  the  other  co-sharers,  against  all 
the  shareholders,  the  fact  of  the  shares  of  each  partner 
being  differently  described  in  another  suit  against  the 
present  plaintiff  will  not  bar  the  present  suit,  if  the 
plaintiff  is  holding  according  to  his  allegation  in  his 
plaint.  Nor  will  a  partition  made  by  some  of  the  heirs 
of  half  of  the  property  in  opposition  to  the  description 
of  the  shares  now  given  hy  the  plaintiff  bar  his  suit 
to  the  share  he  is  I'*galiy  entitled  to  in  virtue  of  his  own 
'  rights  and  those  of  his  vendors,  if  the  shareholders  who 
-made  the  partition  do  not  hold  according  to  that  parti- 
tion. 

Because  the  decree  in  a  former  suit  against  the  pre- 
sent plamtiff  and  the  alleged  holders  of  a  separate  half- 
share  awarded  to  another  co^sharer  %vho  was  the  plaint- 
iff in  that  case,  owing  to  a  mistake  of  ^hat  plaintiff  sup- 
ported by  the  admission  of  the  present  plaintiff,  less 
than  he  was  legally  entitled  to,  the  mistake  need  not  be 
perpetuated,  nor  will  his  former  admission  estop  the 
present  plaintiff.  . 

It  appears  from  the  statements  of  the 
pleaders  and  from  the  record  that  one 
.Dhopa  Roy  bad  six  sons  by  two  wives — 
three  sons  by  each  wife.     He  held  4  annas 


of  a  certain  property.  One  of  the  sons  bj 
eacn  of  the  two  wives  had  further  self-ae- 
quired  a  separate  half  anna  of  the  same 
property. 

Adhyan  (one  of  the  three  sons  by  the 
second  wife),  who  had  purchased  one  of  the 
half-anna  shares,  died  childless.  It  is  not 
shown  whether  he  had  survived  his  father 
or  was  succeeded  by  all  his  brothers  in  his 
ancestral  share,  if  he  had  any,  or  in  his  pur- 
chased share.  If  he  became  once  vested  with 
his  share  of  his  father's  4  annas,  and  ihb 
share  was  inherited  by  his  uterine  and  step- 
brothers, or  if  he  had  not  succeeded  to  any 
ancestral  share  at  all,  because  of  his  father 
surviving  him,  the  share  of  each  of  the  five 
brothers  in  the  ancestral  lands  would  be  16 
dams.  If  all  the  five  brothers  succeeded  to  the 
10  dams  purchased  by  Adhyan,  then  s  dams 
would  fall  to  the  share  of  each  of  the  fi\'e 
brothers.  If  the  ancestral  share  of  this  Ad- 
hyan as  well  as  his  purchased  half-anna  are 
inherited  by  only  his  uterine  brothers,  then 
the  heirs  of  the  two  other  sons  by  the  second 
wife  of  Dhopa  Roy  would  hold  t\  anoas 
between  them,  and  only  the  remaining  at 
annas  would  be  left  to  the  heirs  of  the  three 
sons  by  tbe  first  wife;  and  of  this  2^  apiiai, 
the  heirs  of  the  son  who  had  purchased  tat 
other  half-anna  would  have  10  dams  fn 
addition  to  their  one-third  of  the  anoestrd 
share  of  2  annas. 

Even  if  Adhyan  Roy  did  not  mrvive 
his  father,  his  purchased  share  would  still  go 
to  his  five  brothers  as  inheritance  from  their 
father.  • 

Plaintiffs  in  the  present  suit  are  the  sods 
of  Pahar  Roy,  one  of  the  three  sons  by  the 
first  wife. 

The  shares  of  the  other  heirs  by  the  first 
wife,  except  that  of  the  plaintiffs  and  of  one 
Ajoodhya,  one  of  the  four  sons  of  Pohlwan 
(a  uterine  brother  of  Pahar),  were  from  time 
to  time  separately  purchased  by  Ajoodhja 
and  by  the  plaintiffs. 

Ajoodhya  had  sued  before  for  16  dam% 
in  this  property,  viz,^  4  dams  as  his  share 
of  the  ancestral  4  annas,  and  12  dams  as 
the  ancestral  share  of  one  of  the  two  soiift 
of  Hunooman,  the  second  uterine  brother 
of  Pahar,  and  of  one  out  of  the  four  sons  ctf 
Puhlwan  (Ajoodhya*s  grandfather).  Ajood> 
hya  sued  for  these  16  dams,  stating  that 
each  of  the  ^"^^  brothers  had  16  dams,  bat 
did  not  include  in  his  claim  any  portioo  ol 
the  10  dams  purchased  by  Adhyan,  the 
childless  son  by  the  sec(Hid  wife.  If  Ajood- 
hya thought  that  the  ancestral  share  of  Ail- 
hyan,  who  died  childless,  was  to  be  diiided 
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among  the  five  brothers,  then,  because  Ad- 
hyaD  had  not  survived  his  father,  his  lo 
dams  also  would,  after  the  death  of  Dhopa 
Roy,  fall  equally  to  the  share  of  all  his  five 
brothers. 

The  Lower  Appellate  Court  speaks  of  some 
decree  of  183 1  fixing  the  shares  of  the  heirs 
of  Dhopa  Roy ;  but  we  have  thought  it  not 
necessary  to  enquire  into  the  details  of  this 
decree  in  this  stage,  for,  as  regards  this 
decree,  the  Judge  says  he  was  not  made 
aware  that  it  had  ever  been  executed. 

Ajoodhya  did  not,  however,  when  he  sued, 
consider  himself  or  any  of  his  vendors  to  be 
entitled  lo  any  share  of  the  10  dams  pur- 
chased by  Adhyan,  and  so  did  not  sue  for 
2  dams  which,  on  the  ground  of  the  10 
dams  of  Adhyan  falling  to  the  shares  of 
all  the  five  brothers,  he  could  have  sued  for, 
besides  the  16  dams  for  which  he  sued  and 
obtained  a  decree.  It  is  said  that,  previous 
10  the  decree  of  1 83 1  mentioned  above,  the 
two  or  three  sons  of  Dhopa  by  the  second 
wife  had  caused  to  be  separated  under  a 
separate  number  in  ihfe  Collectorate  Towjee, 
t\  annas  out  of  the  5  annas  held  by  the 
hieirs  of  Dhopa  Roy  ;  and  if  this  proceeding 
occurred  after  the  death  of  Adhyan,  it 
might  be  assumed  that  the  deceased  had 
succeeded  to  his  one-sixth  share,  and  that, 
after  his  death,  his  sthare,  as  well  as  his  10 
dams  by  purchase,  had  fallen  to  the  share  of 
his  two  surviving  uterine  brothers — that  is, 
no  portion  of  his  property  had  gone  to  his 
three  step-brothers.  The  remaining  2^  annas 
alone  are  said  to  have  been  held  by  the 
heir^  of  the  three  sons  by  the  first  wife, 
and  these  were  annexed  to  an  8  annas  share 
of  the  property  held  by  somebody  else. 
Who  held  the  remaining  4  annas,  and  how, 
is  not  shewn  on  the  record. 

It  is  now  to  be  seen  how  far  this  arrange- 
ment of  dividing  the  5  annas  into  two  equal 
shares  was  disturbed  by  any  decree  after- 
wards obtained  by  the  heirs  of  Dhopa  Roy 
for  fixing  the  amount  of  their  shares.  By 
this  arrangement  of  dividing  the  5  annas 
into  two  equal  shares,  the  heirs  of  the 
other  two  sons  of  Dhopa  by  the  second 
wife  (if  they  have  been  all  along  allowed  to 
hold  as  before)  would  hold  14  dams  in  ex- 
cess of  their  legal  share — that  is,  if  Adhyan 
iiad  not  succeeded  to  his  one-sixth  share, 
and  if  his  10  dams  were  divided  or  were 
divisible  between  all  his  five  brothers.  Now, 
of  these  14  dams,  Ajoodhya  might  be  entitljsd 
to  2  for  which  he  did  not  sue  before,  and 
tlie  present  plaintiffs  are  entitled  to  the  re- 
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maining  1 2  dams  for  which  their  present  claim 
has  been  dismissed  below. 

The  present  action  is  brought  against  all 
the  shareholders  of  the  entire  5  annas,  and  if 
the  plaintiffs  are  found  entitled  to  recover  alsb 
these  12  dams,  they  will  clearly  get  thai 
portion  from  the  heirs  of  the  two  sons  of 
Dhopa  by  the  second  wife. 

The  Lower  Appellate  Court  considers  thai, 
in  the  suit  brought  formerly  by  Ajoodhya, 
it  was  proved  that  the  decree  for  16  dams 
was  given  only  against  the  present  plaintiffs 
out  of  the  10^  annas  share,  and  that  th(i 
heirs  of  the  other  two  sons  of  Dhopa  by  the 
second  wife,  holding  the  separate  2}  annad, 
were  released  from  all  liability  in  the  suit. 

The  Lower  Appellate  Court  further  thinks 
that,  in  the  suit  by  Ajoodhya,  it  was  admit* 
ted  by  the  present  plaintiffs  that  they  held 
only  2^  annas  share  out  of  the  5  annas, 
and  that  the  heirs  of  the  other  two  sOns  of 
Dhopa  by  the  second  wife  held  the  remain* 
ing  2^  annas.  The  Lower  Appellate  Cotlti 
appears  to  admit  that,  but  for  the  decree 
passed  in  the  former  case,  the  plaintiffs, 
as  the  heirs  of  one  of  the  fodr  sons  of  Pikhl- 
wan,  one  of  the  five  brothers,  are  entitled  lo 
a  share  of  2  annas  and  6  dams  by  light  o{ 
inheritance,  and  by  purchase  of  the  rights  ot 
the  other  descendants  of  Dhopa  Roy ;  but  if 
the  decree  of  Ajoodhya  for  16  dams  is  to  be 
considered  to  be  a  decree  only  against  th6 
2\  annas  held  by  the  plaintiffs  as  the  shar6 
representing  the  portion  of  the  heirs  Of  the 
three  sons  by  the  first  wife,  then,  after  de- 
,ducling  the  16  dams  decreed  to  Ajoodhyd 
from  the  2\  annas,  only  i  anna  and  14  dams 
will  be  left  for  the  present  plaintiffs. 

It  is,  however,  worthy  of  remark  that  th^ 
Courts  could  not  have  decreed  4  dams  tb 
Ajoodhya  as  his  ancestral  share,  or  the  i^ 
dams  as  the  shares  of  his  vendors,  witht)ut 
holding  that  each  of  the  five  sons  had  16 
dams ;  and  this  they  could  not  have  correctly 
held  if  the  two  sons  by  the  first  wife  already 
held  2  annas  as  their  ancestral  share,  ixA 
had  left  only  the  remaining  2  annas  to  be 
divided  among  the  three  sons  by  the  first 
wife.  If,  however,  it  is  found  that  the  de- 
cree was,  notwithstanding  the  order  for  16 
dams  in  favor  of  Ajoodhya  intended  to  be 
considered  as  a  decree  only  against  the  2\ 
annas  held  by  the  present  plaintiffs,  it  was 
inconsistent ;  and  if  the  decree  released  the 
sons  of  the  second  wife  holding  them  entitled 
to  possess  ai  annas,  the  mistake  of  that 
decree,  if  not  carried  out,  is  not  required 
to  be  perpetuated.  The  mistake  unhappily 
cannot  now  be    amended.  If  the  sons    by 
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the  second  wife  and  their  heirs  had  before 
the  decree  in  the  case  of  Ajoodhya,  and  have 
been  since  allowed  to  hold  adverse  to  the 
plaintiffs  to  the  extent  of  12  dams,  which 
in  fact,  as  above  shewn,  was  more  than  what 
the  former  were  lawfully  entitled  to  hold. 

It  is  also  clear  that,  if  the  decree  of  Ajood- 
hya was  fully  carried  out,  and  plaintiffs  be 
not  in  possession  of  the  1 2  dams  out  of  the 
16  decreed  to  Ajoodhya,  or  if  the  heirs  of 
the  two  sons  by  the  second  wife  are  in  pos- 
session of  2  annas  of  the  ancestral  property 
and  the  half-anna  of  Ajoodhya's  purchase, 
the  present  claim  of  the  plaintiffs,  even  if  it 
had  been  for  obtaining  possession,  is  not  ten- 
iable. 

.  If,  however,  the  plaintiffs  have  any  right  to 
assert  that,  notwithstanding  the  decree  pass- 
ed in  Ajoodhya's  favor,  they  (plaintiffs)  are 
still  in  possession  of  their  entire  share  of  2 
annas  6  dams  as  alleged  by  them,  or  that  the 
heirs  of  the  two  sons  of  Dhopa  by  the  second 
wife  do  not  hold  2^  annas,  but  12  dams 
less  than  that  amount,  the  fact  of  the  decree 
for  16  dams  in  favor  of  Ajoodhya  being 
against  only  the  plaintiffs,  or  the  fact  of  a 
previous  partition  and  separate  towjee  for  the 
two  divided  2^  anna  shares,  would  not  pre- 
judice the  present  claim  of  the  plaintiffs 
for  confirmation  of  possession ;  nor  will  the 
admission  and  the  allegation  of  the  plaintiffs 
in  the  former  case  estop  them  in  their  present 
claim. 

The  admission  in  that  case  would  estop  the 
party  who  made  it  as  far  as  that  case  is  con- 
cerned, and  cannot  legally  be  made  to  oper- 
ate to  liie  prejudice  of  his  rights  required  to*' 
be  investigated  in  another  case. 

It  is  further  clear  that  Section  2  of  Act 
VIII.  of  1859  would  not  bar  the  adjudication 
of  the  plaintiffs  in  this  case. 

If  Ajoodhya  has  not  taken  possession  from 
the  plaintiffs  of  the  entire  16  dams,  he  may 
not  now  be  in  a  position  to  oppose  the  claims 
of  the  plaintiffs  to  obtain  a  decree,  if  not 
against  the  other  holders  of  the  entire  five 
annas,  at  least  against  Ajoodhya  himself. 

On  the  whole,  we  are  of  opinion  that  the 
Lower  Appellate  Court  has  not  decided  the 
question  regarding  the  plaintiffs'  allegation  of 
possession  over  2  annas  and  6  dams  by  any 
evidence  in  this  case,  either  with  regard  to 
the  plaintiffs  possession,  or  the  possession  of 
either  Ajoodhya  or  of  the  adverse  possession 
of  the  heirs  of  the  two  sons  of  Dhopa  Roy  by 
the  second  wife.  The  Lower  Appellate  Court 
seems  to  have  relied  upon  the  plaintiffs'  alleg- 
.ed  admission,  and  the  decision  in  the  case  of 
Ajoodhya  against  them. 


We  must,  accordingly,  remand  the  case 
to  the  Lower  Appellate  Court  to  decide  the 
question  regarding  the  extent  of  the  posses* 
sion  of  the  plaintiffs  by  the  evidence  in  the 
case,  irrespective  of  tlieir  admission  or  the 
decision  in  the  case  of  Ajoodhya, 

Having  done  this,  it  will  pass  a  decree  with 
reference  to  the  above  remarks.  Further, 
while  enquiring  into  the  question  of  the  ex- 
tent of  the  share  in  plaintiff's  possession,  the 
Court  will  also  enquire  whether  Ajoodhya 
had  succeeded  to  any  share  of  the  ancestral 
estate,  and  find  out  by  whom  he  was  succeed- 
ed, and  to  what  extent;  and  how  far  posses- 
sion of  that  has  been  with  the  heirs  of  the 
two. sons  of  Dhopa  by  the  second  wife. 


The  29th  August  1866. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki ,  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Judge, 

Limitation — (Time  for  pleading). 

Case  No.  622  of  1866. 

Special  Appeal  from  a  decision  passed  hj  ' 
Mr,  F,  Z.  Beaufort,  Judge  0/  the  24- 
PergunnahSy  dated  the  ist  December 
i86j,  affirming  a  decision  passed  by 
Baboo  Koylas  Chunder  Deb,  Principal 
Sudder  Ameen  of  that  District,  daki 
the  2Sth  May  186^. 

Moonshee  Buzl  Ruheem  (Defendant), 
Appellant, 

versus 

Sreenath  Bose  (Plaintiff),  Respondent, 

Mr,  R.  T.  Allan  for  Appellant. 

Baboo  Mohendro  Lai  Shome  for 
Respondent. 

Where  a  case  was  remanded  bj^  the  Lower  Appellate 
Court  on  a  point  affecting  the  merits,  arid  the  defendant, 
after  that  point  had  been  tried  and  determined  against 
him,  then  for  the  first  time  raised  the  question  of 
limitation — HsLd  that  the  Lower  Appellate  Court  pn>> 
perly  refused  to  enter  upon  that  question. 

In  this  case,  the  suit  was  tried  originally 
by  the  Principal  Sudder  Ameen.  No  issue 
was  raised  as  to  the  question  of  limitation. 
The  Principal  Sudder  Ameen  found  in  favor 
of  the  plaintiff.  If  the  defendant  had 
wished  to  raise  the  question  of  limitation, 
he  should  have  objected  before  the  Principal 
Sudder  Ameen,  and  have  requested  him  to 
raise  an  issue  to  that  effect;  and  if  tbe 
Prfhcipal  Sudder  Ameen  had  refused,  be 
might  have  appealed  to  the  Judge.     Bat  he 
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did  not  do  so ;  and,  when  the  case  came  up 
to  the  Judge  on  appeal  in  the  first  instance, 
the  defendant  did  not  object  that  the  Prin- 
cipal Sadder  Ameen  had  not  tried  the  ques- 
tion of  limitation.  The  Judge  then  re- 
manded the  case  on  a  particular  point  hav- 
ing reference  to  the  merits,  and  then  also  the 
defendant  did  not  object  that  the  plaintiff 
was  barred  by  limitation. 

Now,  after  that  point  on  the  merits  has 
been  tried  and  determined  against  the  de- 
fendant, the  defendant  comes  up  for  the  first 
time  and  says  that  the  plaintiff  ought  to 
have  been  put  out  of  Court  on  the  question 
of  limitation,  there  being  no  evidence  that 
he  was  turned  out  of  possession  within  the 
peiiod  of  limitation. 

It  appears  to  us  that  the  Judge  has  given 
a  proper  and  sufficient  reason  for  not  enter- 
ing upon  the  question  of  limitation,  and 
that  there  is  no  ground  of  special  appeal  in 
this  case. 

The  decision  of  the  Lower  Appellate 
Court  is  affirmed  with  costs. 


The  aQth  August  1866. 

Prtstnt : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Jarisdictioa — Sale  of  transferable  tenure — Fraud 

— Resfistration. 

Case  No.  940  of  1866. 

Spicial  Appeal  fxom  a  decision  passed  by 
the  Judge  of  Backer gunge^  dated  ihe  ijth 
January  1866,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  12th  May 
1865. 

Mohesh  Cbunder  Shomaddar  (Plaintiff), 

Appellant, 

versus 

Haronath  Acharjee  and  others  (Defendants), 

Respondents. 

Baboo  Nilmonee  Sein  for  Appellant. 

Baboos  Dwarkanath  Mitter  and  Greeja 
^unhur  Mojoomdar  for  Respondents. 

Where  a  person,  with  the  knowledgfe  of  the  zemindar, 
imrliased  a  half-share  in  a  tenure  transferable  by  sale, 
and  the  lerotndar  chose  to  treat  the  actual  owner  of 
8  annas  as  though  he  still  remained  the  owner  of  16 
annas  with  a  view  of  injuring*  and  avoiding  the  rights 

Crdiased  by  the  new  tenant — Held  that  a  suit  would 
in  the  Civil  Court  against  the  zemindar  as  well  as 
■gatost  the  vendor ;  and  that  the  Court,  notwithsta^d- 
itg  that  the  formal  a<5l  of  registration  had  not  been 
gone  througbf  would  take  care  that  the  zemindar  gained 
o^dvantage  from  his  fraudulent  a^. 


One  Huronath  Acharjee  had  a  shikmee 
talook  called  Ram  Gopal  Acharjee,  from 
which  he  was  dispossessed  in  1266.  In 
1267,  or  i860,  he  sued  the  zemindar  for 
possession  under  Section  23  of  Aft  X.  of 
1859  ;  and,  whilst  that  suit  was  pending,  the 
plaintiff,  special  appellant,  purchased  8  annas 
of  the  tenure,  and  was  made  a  joint  plaintiff. 
Eventually,  the  suit  of  the  plaintiff  was 
decreed  both  in  the  Court  of  first  instance 
and  on  appeal.  The  plaintiff's  vendor, 
Huronath  Acharjee,  refused  subsequently  to 
take  out  execution ;  so  the  plaintiff  alone 
moved  the  Court  in  execution  of  his  share 
of  the  decree.  The  Court,  holding  his  appli- 
cation on  that  could  not  be  attended  to,  in- 
asmuch as  the  plaintiff  got  possession  of  an 
undivided  tenure  by  the  decree,  rejected  it. 
Subsequently  to  this,  the  plaintiff  learned 
that  his  vendor  had  relinquished  his  old 
tenure  and  taken  a  new  lease  from  the 
zemindar.  He  therefore  brings  the  present 
suit  in  the  Civil  Court  to  set  aside  the  new 
arrangement  which  had  been  entered  into 
between  the  zemindar  and  his  vendor  with 
a  knowledge  of  his  purchase  of,  and  ownerr 
ship  in,  8  annas  of  the  tenure,  and  with  the 
intention  of  defrauding  him  of  his  just  rights. 

The  Judge  was  of  opinion  that  this  suit 
was  not  tenable  in  the  Civil  Court,  and  that 
the  suit  was  barred  by  limitation ;  and  also 
that  the  deed  propounded  by  plaintiff  only 
transfers  to  him  the  right  and  interest  in 
the  suit  then  pending. 

The  plaintiff  now  appeals  specially,  urging 
*that,  on  all  the  above  points,  the  Judge's 
judgment  is  incorrect,  and  the  respondent 
admits  that,  on  the  two  last  points,  he  cannot 
support  the  Judge's  judgment ;  but  he  urges 
that  the  decision  of  the  Judge  on  the  first 
point  is  quite  correct ;  that  plaintiff  was  not 
registered  in  his  Sheristah ;  that  he  was  not 
bound  to  recognize  him  ;  and  that,  therefore, 
whether  he  had  knowledge  of  the  transfer 
or  not  to  him,  no  aftion  would  lie  against 
him. 

We  are  clearly  of  opinion  with  the  special 
appellant  that,  in  this  case,  a  suit  will  lie  in 
the  Civil  Court  against  the  zemindar  as  well 
as  against  his  vendor.  He  alleges  that  they 
both  fraudulently,  with  knowledge  of  his 
title  to  8  annas  of  the  property,  entered  into 
a  contraft  by  which  his  rights  were  injured. 
Now,  there  can  be  no  doubt  that,  if  two  par- 
ties collude  to  do  any  aft  injuring  the  rights 
of  a  third  party,  that  party  has  an  atlion 
against  them  of  some  sort  or  other.  But  it  is 
contended  that  there  is  no  a6tion  against  the 
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zemindar,  because  he  need  not  recognize 
the  plaintiff  until  he  is  registered  as  a  co- 
owner  in  his  Sheristah.  But  this  is  too  un- 
limited a  proposition.  The  zemindar  need 
not  proceed  against  him  for  rents,  the  tenure 
being  liable,  in  the  first  instance,  until  he  be 
SO  registered.  But  after  a  person  has  pur- 
chased, with  the  knowledge  of  the  zemindar, 
a  share  in  a  tenure  transferable  by  sale,  the 
zemindar  is  bound  to  ad  as  against  that  per- 
son in  good  faith;  and  if,  with  that  knowledge, 
he  chooses  to  treat  the  actual  owner  of  8 
annas  as  if  he  still  remained  the  owner  of 
1 6  annas,  with  a  view  of  injuring  and  avoid- 
ing the  rights  purchased  by  the  new  tenant, 
the  Court,  notwithstanding  that  the  formal 
ad  of  registration  has  not  been  gone  through, 
will  take  care  that  the  zemindar  gains  no 
advantage  from  an  ad  which,  on  the  supposi- 
tion, is  a  fraudulent  one  in  itself,  and  one 
tending  to  defeat  the  very  nature  of  the 
tenure  which  is  transferable  by  the  custom  of 
the  country. 

We  remit  the  case  to  the  Judge  for  trial 
of  the  case,  regard  being  had  to  the  above 
remarks. 


The  29th  August  1866. 

» 

Preieni  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Limitatioa— Ancestral  property— Relinquish- 
ment by  Hindoo  widow—Possession  by  rever- 
tionary  heirs. 

Case  No.  964  of  1866.   .  * 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Dacca^  dated 
the  28th  December  186^,  affirming  a  de- 
cision passed  by  the  Principal  Sudder 
Ameen  of  that  District ^  dated  the  2gth 
March  186$, 

Kalee  Coomar  Nag  (one  of  the  Defendants), 

Appellant^ 

versus 

Kashee  Chunder  Nag  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboos  Chunder  Madhub  Ghose,  Kalee 
Mohun  DosSy  and  Nilmonee  Sein  for 
Respondents. 

Where  a  widow  relinquished  her  right  to  her  hus- 
band's property  in  favor  of  his  then  reversionary  heirs 
who  were  accordingly  put  into  possession,  and  other  per- 
sons subsequently  claimed  the  property  as  the  husband's 


heirs,  the  cause  of  a6^ion  of  such  other  persons  was 
held  to  have  accrued  frona  the  time  when  the  then  rever- 
sionary heirs  came  into  possession  of  the  property. 

One  Ram  Kant  died  45  years  before  suit. 
He  left  a  widow  and  three  persons  then  his 
reversionary  heirs.     It  is  patent,  on  previ- 
ous litigation  between  the  parties,  that  the 
widow  had  ceded  and  waived  her  life-inter- 
est to  the  then  heirs,  accepting  a  mainten- 
ance instead ;   and  the  original  heirs  of  Ram 
Kant  and  their  descendants  have  ever  since 
remained  in  possession  in  certain  shares  as 
arranged   among  themselves.     The    widov 
having  lately  died,  plaintiffs  now  come  in,  say- 
ing that  (owing  to  the  ancestor  of  defendants 
having  predeceased  their  ancestors),  at  the 
present  date,  they  are  the  heirs  of  Ram  Kant, 
to  the  exclusion  of  defendants,   and  thej 
sue  to  oust  defendants  of  their  share.    The 
Judge,  considering  that,  during  the  life  of 
the  widow,  the  parties  must  be  considered  to 
have  been  the  agents  of  the  widow,  and  that 
the  cause  of  adion  arose  on  her  death,  de- 
creed in  favor  of  plaintiffs.     But  a  former 
suit,  to  which  both  sides  were  parties,  declared 
the  widow's  right  to  maintenance  as  dis> 
tinguished  from  the  right  to  hold  the  property; 
and  it  is  undoubted  law  that  a  widow  can 
relinquish  her  right  in  favor  of  her  husband's 
heirs.     We  consider  that,  from  the  time  when, 
under  a  family-arrangement,  the  then  heirs 
came  into  the  possession  of  the  propeitj, 
that  property  then  vested  in  them,  and  that 
the  death  of  the  widow  gave  no  cause  of 
atftion    to    the    plaintiffs.      Therefore,    the 
plaintiffs  having  come  after  the  defendants 
have  held  for  very  many*  years,  the  suit  is 
barred  and  unfounded.      We  decree  the  ap- 
peal and  dismiss  the  suit  with  all  costs. 

The  29th  August  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Ejectment— Right  of  occnpAncy. 

Case  No.  1104  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Skaha- 
bad,  dated  the  jrst  January  §866,  re- 
versing a  decision  passed  by  the  Afoonsiff 
of  that  District,  dated  the  21st  August 
1863, 

Motee  Roy  and  others  (Defendants), 
Appellants, 

«  versus 

Nadur  Ali  Khan  (Plaintiff),  Respondent. 
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Baboo  Chunder  Madhuh  Ghose  for 
Appellants. 

'  Baboo  Kalee  Kishen  Sein  for  Respondent. 

Suit  to  recover  possession  of  certain  land  leased  to 
pbdntiff  by  a  Sezawal  actin.of  under  the  orders  of  the 
xemindar.  It  beinir  found,  as  a  fact,  that  the  lease  was 
gtanted,  and  that  plaintiff  obtained  possession,  and  was 
afterwards  oftsted  by  defendant ;  and  the  defendant  hav- 
ing' pleaded  that  he  was  the  oriy^inal  ryot  of  the  land, 
tint  the  village  was  let  in  farm,  and  that  the  zemindar 
had  no  right  to  oust  him— Held  that  the  proper  issue 
for  trial  was  whether  the  defendant  had  any  right  of 
occupAncy. 

Plaintiff  sqes  to  recover  possession  of 
certain  land  leased  to  him  by  a  Sezawal  acting 
under  the  orders  of  Maharajah  Moheshur 
Buksh  Singh,  and  it  is  found  as  a  fact  that 
the  lease  was  granted,  that  plainiiff  obtained 
Ix>ssession,  and  that  he  was  afterwards  oust- 
ed by  defendant.  But  defendant,  special 
appellant,  pleads  that  he  was  the  original 
ryot  of  the  land,  that  the  village  was  let 
in  farm,  and  thai  the  Maharajah  had  no 
right  to  oust  him.  The  Lower  Appellate 
Court  has  rejected  this  plea  on  the  ground 
that  defendant  has  not  proved  a  hereditary 
Gozeshtah  tenure.  But  that  is  not  the  pro- 
per issue.  The  real  question  is  whether 
defendant  had  any  right  of  occupancy,  for,  if 
he  had,  he  cannot  be  turned  out  by  plaintiff. 
It  is  es|>ecially  necessary  to  find  this  distinct- 
ly, since  ihe  finding  of  the  first  Court  is  very 
strong  in  defendant's  favor,  viz,,  that  de- 
fendant held  the  land  as  a  "  Bagh,"  and  in 
1269  sold  the  trees  to  the  Railway  Com- 
pany— a  state  of  facts  which  would  certainly 
seem  to  imply  ^  right  of  occupancy.  We 
therefore  remand  the  case  for  a  distinct 
finding  whether  defendant  had  any  right  of 
occupancy.  If  he  had,  the  decree  must  be 
in  bis  favor. 


The  30th  August  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Evidence  (Crosa-ezamination). 

Case  No.  163  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
iht  Principal  Sudder  Ameen  0/  Ihe  24'Per- 
gunnahs,  dated  the  sgth  March  1866. 

Meer  Sajad  Ali  Khan  Nawab  Zoolfukar 
Dowla  Bahadoor  (Defendant),  Appellanty 

versus 

LAlIa  Kasheenath  Doss  and  others  (PlainAffs), 

Respondents, 


Bahoos  Kishen  JCishore  Ghose  and  Dwarka- 
nath  Mitier  for  Appellant. 

Messrs.  R.  E:  Tividale  and  C.  Gregory 
and  Moulvie  Aftabooddeen  Mahomed  for 
Respondents. 

Suit  laid  at  Rs.  9,681-7-0-10. 

Remarks  on  the  object  and  importance  of  cross-exa- 
mination. 

This  is  a  suit  by  Lalla  Kasheenath,  de- 
scribing himself  as  a  co-sharer  and  managing 
niember  of  the  firm  of  Kasheenath  Doss  and 
Benarussee  Doss  (now  deceased),  against 
Meer  Sujad  Ali  Khan  Zoolfukar  Dowla,  for 
the  sum  of  Rs.  9,681-7-6,  on  balance  of 
an  account  for  the  price  of  buildings,  works, 
and  repairs  alleged  to  have  been  executed, 
by  the  plaintiff's  firm  at  the  defendant's 
request. 

The  effect  of  fhe  defendant's  answer  is 
that  his  dealings  were  with  Benarussee  Doss 
only ;  that  the  plaintiff  was  not  a  partner  of, 
or  co-sharer  with,  and  was  not  the  heir  of, 
Benarussee  Doss;  and  that  he  had  not  ob- 
tained a  certificate  under  Act  XXVII.  of 
i860. 

Secondly,  he  pleaded  that  the  suit  was 
barred  by  limitation. 

Thirdly,  he  denied  all  liability,  stating 
that  the  claim  was  a  fraudulent  one,  and 
that  the  books  produced  by  the  plaintiff  had 
been  manufactured  for  the  purpose  of  sup- 
porting it. 

Fourthly,  he  said  that  Benarussee  Doss, 
having  acted  as  his  cashier  from  1269  to 
1280,  had  received  sums  of  money  and  jewels 
amounting  to  Rs.  8,64,802,  of  which  full 
details  are  given;  that  he  had  rendered  no 
accounts,  though  repeatedly  called  on  to  do 
so ;  that  there  was  a  cash  balance  due  from 
him  for  which  the  defendant  was  about  to 
sue,  when  the  plaintiff  brought  this  suit  in 
order  to  make  it  appear  that  there  was  a 
balance  in  his  favor. 

Lastly,  that  the  orders  for  all  work  such 
as  those  referred  to  were  given  by  the  de- 
fendant to  Benarussee,  not  under  any  agree- 
ment or  understanding  that  he  was  to  be 
paid  as  a  contractor,  but  as  orders  given  to 
him  as  a  servant,  and  the  works  were  exe- 
cuted at  the  expense  of  the  defendant. 

The  evidence  was  very  fully  and  carefully 
taken  on  the  4th,  5th,  6th,  7th,  and  8th  of 
December  1865,  before  Baboo  Koonj  Lai 
Banerjee,  Principal  Sudder  Ameen  of  the 
24-Pergunnahs,  acting  during  the  absence  on 
deputation  of  Baboo  Greesh  Chunder  Ghose. 

We  observe,  however,  that  ^fahome(i 
Jafur  Ali   Khan  having  stated  in  his  exa- 
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mination-in-chief,  as  a  witness  for  the  de- 
fendant, that  Benarussee  Doss  was  Tuhbildar, 
and,  without  any  doubt,  servant  of  the  de- 
fendant ;  that  he  did  not  know  whether 
rupees,  jewels,  and  clothes  were  deposited 
with  him ;  and  that  he  used  to  carry  out  any 
orders  given  him  by  the  defendant.  He 
was  asked  by  the  plaintiff's  vakeel,  on  cross- 
examination,  "Do  you  know  if  he  had  simi- 
lar dealings  with  other  parties  ? "  The 
question  was  disallowed  by  the  Principal 
Sudder  Ameen  on  the  ground  that  this  was 
a  plaintiff's  question,  but  that  the  witness 
was  not  the  plaintiff's  witness.  It  is  clear 
that  the  Principal  Sudder  Ameen  was  wrong 
in  disallowing  this  question.  It  might 
have  been  of  considerable  importance  to  the 
plaintiff  if  he  could  have  shewn  that  Be- 
narussee was  not  a  mere  cashier  of  the  de- 
fendant; that  he  received  the  defendant's 
money  as  he  did  that  of  any  other  person, 
and  kept  it  merely  as  a  banker. 

The  plaintiff's  vakeel  was  fully  justified 
in  using  all  the  arts  of  an  advocate  to  extort 
admissions  from  the  defendant's  witnesses 
leading  to  that  inference. 

Similar  questions  were  put  to  Moonshee 
Sufdur  Ali,  and  disallowed  for  similar  rea- 
sons. 

It  is  difficult  to  see  why  Baboo  Koonj  Lai 
Banerjee,  who  heard  the  evidence,  did  not 
give  judgment  in  the  case.  He  was  more 
capable  of  forming  a  satisfactory  opinion 
upon  it  than  any  one  else. 

Before  we  pass  to  the  consideration  of  the 
general  merits  of  the  case,  we  will  make 
some  observations  with  reference  to  the  dis- 
allowance of  the  questions  above  mentioned. 

The  essence  of  cross-examination  is,  that 
it  is  the  interrogation  by  the  advocate  of 
one  parly  of  a  witness  called  by  his  adver- 
sary with  the  object  either  to  obtain  from 
such  witness  admissions  favorable  to  his 
cause,  or  to  discredit  him.  Cross-examina- 
tion is  the  most  effective  of  all  means  for 
extracting  truth  and  exposing  falsehood. 

Sitting  as  a  Court  of  Appeal,  we  have 
constantly  to  regret  that  witnesses  have  not 
been  cross-examined  in  the  Lower  Courts  in 
the  Mofussil.  An  instance  was  recently 
brought  to  our  notice,  in  which  a  Principal 
Sudder  Ameen,  having  himself  summoned  a 
witness  and  examined  him,  refused  to  allow 
any  question  to  be  put  to  him  by  either  of 
the  parties  to  the  cause.  And  in  appeal  to 
this  Court,  in  consequence  of  the  absence  of 
material  evidence  on  explanation  which 
that  witness  could  b^ve  given  had  a  ques- 
tion been  put  to  him,  we  were  informed  that 


the  appellant  was  compelled  to  sCssent  to  a 
compromise. 

Now,  it  is  a  well-known  rule  that  all  wit-' 
nesses  examined-in-chief,  or  sworn,  are  sub- 
ject to  cross-examination.  The  lest  for 
determining  whether  the  depositions  of  wit- 
nesses who  are  absent,  or  who  Jiave  been 
examined  in  a  former  suit,  can  be  received, 
is,  whether  the  party  against  whom  they  are 
to  be  used  had  the  power  to  cross-examine. 
If  he  could  not  have  cross-examined,  the 
deposition  of  the  witness  ought  not  to  be 
admitted  against  him.  • 

We  think  it  not  out  of  place  to  refer  to  a 

celebrated  passage  of  Quintilian  on  the  sub- 

^  ^,  ■     .      ject  of  cross-exami- 

we  have  given  a 
free  translation.  He  says :  ^*  In  dealing  with 
"  a  witness  who  is  to  be  compelled  to  speak 
^'the  truth  against  his  will,  the  greatest 
"success  consists  in  drawing  out  what  he 
"wishes  to  keep  back.  This  can  only  be 
"done  by  repeating  the  interrogation  in 
"greater  detail.  He  will  give  answers 
"which  he  thinks  do  not  hurt  his  cause: 
"and  afterwards,  from  many  things  which 
"  he  will  have  confessed,  he  may  be  led  into 
"such  a  strait  that  what  he  will  not  say, 
"  he  cannot  deny.  For,  as  in  an  oration,  we 
"generally  collect  scattered  proofs,  which 
"  singly  do  not  appear  to  press  on  the  accused, 
"yet  by  being  put  together  prove  the 
"charge.  So  a.  witness  of  this  sort  should 
"be   asked    many  things  as  to  what  went 

^*  before — what  came  after  —as  to  place, 
"time,  and  persons,  and  other  things,  so 
"  that  he  may  fall  upon  some  answer  after 
"  which  he  must  necessarily  either  confess 
"  what  is  desired,  or  contradict  his  former 
"  statements.  If  this  does  not  happen, 
"it  may  become  apparent  that  he  will 
"  not  speak,  or  he  may  be  drawn  out 
"  and  detected  in  some  falsehood  foreign 
"  to  the  cause :  or  by  being  led  on  to 
"  say  more  than  the  matter  requires  in 
"favor  of  the  accused,  the  Judge  may 
"  be  led  to  suspect  him,  which  will  damage  his 
"  cause  not  less  than  if  he  had  spoken  the 
"  truth  against  the  accused.  It  sometimes 
"  happens  that  the  testimony  given  by  a 
"  witness  is  inconsistent  with  itself.  Some- 
"  times  (and  that  is  the  more  frequent  case) 
"  one  witness  contradicts  another.  A  skil- 
"  ful  interrogation  may  produce  by  art  that 
"  which  usually  happens  accidentally. 
"Agart  from  the  cause,  witnesses  are  usu- 

j  "  ally  asked  many  questions  which  may  be 
"  useful^  as  to  the  lives  of  other  witnesses, 
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"as  to  their  own  character  and  position, 
'•  any  crimes  they  have  committed,  their 
."  friendship  or  enmity  to  the  parties — in  the 
"  answers  to  which,  they  may  either  make 
"  some  useful  admission,  or  be  detected 
"  either  in  a  falsehood  or  the  desire  of  in- 
•*  juriDg  the  opposite  party." 

The  faculty  of  interrogating  witnesses 
effectively  is  one  which  requires  a  careful 
study  and  a  considerable  knowledge  of 
human  nature.  It  is  one  of  the  highest 
arts  of  an  advocate,  and  can  only  be  ac- 
quired after  years  of  observation  and  ex- 
l>enence. 

(  The  rest  of  this  case  goes  upon  facis^  and 
is  therefore  omitted^  \^ 


The  31st  August  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Minors  (Enforcement  of  suits  in  favor  of)< 

Case  No.  1462  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sylhet, 
dated  the  8th  March  1866,  affirming  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  i6th  November  186  k, 

Mahomed  Hatum  and  others  (Defendants), 

Appellants, 

versus 

Mossamnt  Jumeera  Bibee  and  others  (Plaint- 

iflFs),  Respondents. 

Baboo  Debendro  Narain  Bose  for  Appellants. 

No  one  for  Respondents. 

There  is  no  reason  why  a  judgrment  obtained  in  any 
a«it  by  an  infant  should  not  be  enforcible  in  favor  of  the 
iafant. 

The  plaindff  has  obtained  a  decree  for 
certain  lands  of  which  the  defendant  is  in 
possession  under  an  alleged  sale  by  the 
plaintiff's  father  which  the  Principal  Sudder 
Ameen  finds  to  be  fictitious— one  of  the  main 
reasons  assigned  for  his  finding  being  that 
the  plaintiff's  father  and  his  family  remained 


in  possession  after  the  date  of  and  notwith- 
standing the  alleged  sale. 

Two  objections  were  raised  before  us  on 
special  appeal :  first,  that  the  defendant  ob- 
jected, before  the  Lower  Appellate  Court  on 
appeal,  that  the  plaintiff  is  an  infant,  and 
therefore  cannot  sue,  but  that  the  plea  was 
not  tried  by  the  Lower  Appellate  Court. 

The  plaintiff  alleges  that  she  came  of  age 
in  1 27 1,  and  the  first  Court  found  that  she 
was  of  age,  that  she  had  attained  18  years 
of  age  at  the  time  of  the  hearing.  Possibly^ 
if  the  plaintiff  was  under  age,  the  proceed- 
ings might  have  been  stayed  until  a  guardian 
was  appointed  under  Section  3  or  4  of  Act 
XL.  of  1858,  or  security  for  costs  given.  But 
there  is  no  reason  why  a  judgment  obtained 
in  any  suit  by  an  infant  should  not  be  en- 
forceable in  favor  of  the  infant.  In  Bird 
versus  Pegg.  5  Barnewell  and  Alderson,  page 
418,  the  point  was  distinctly  determined  by 
the  Court  of  Queen's  Bench  in  England.  If 
there  were  any  doubt  in  the  matter,  which 
there  is  not,  Section  350  of  Act  VIII.  of 
1859  would  remove  aU  difficulty,  becaQse 
it  is  clear  that  the  objection  did  not  in  any 
way  affect  the  merits  of  the  case. 

Secondly,  the  defendant  objected  that  the 
point  of  limitation  had  not  been  tried.  But, 
applying  the  defendant's  own  objection,  that 
the  plaintiff  is  an  infant,  to  the  facts  as  found, 
limitation  is  out  of  the  question,  because  the 
very  ground  of  the  Principal  Sudder  Ameen's 
decision  is  that  the  plaintiff's  father  was  in 
possession  after  the  alleged  bill  of  sale,  and 
presumptively  down  to  the  time  of  his  death, 
when  the  plaintiff,  his  infant  daughter,  was 
dispossessed  by  the  defendant. 

It  is  clear,  therefore,  that  the  Principal 
Sudder  Ameen  has  fully  determined  all  that 
it  was  necessary  for  him  to  try,  and  we 
reject  the  appeal  with  costs. 


The  31st  August  1866. 

Present: 

The  Hon'ble  J.  P.  Norman  and  \V.  S.  Seion- 

Karr,  Judges, 

Mortgfage— Limitation. 

Case  No.  15 17  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Furee'd- 
pore,  in  Dacca,  dated  the  12th  March 
1866,  affirming  a  decision  passed  Jy  the 
Moonsij^  of  that  District,  dated  the  30th 
August  186 Sn 
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Huro  Chunder  Gooho  (Plaintiff),  Appellant ^ 

versus 

Gudadhur  Koondoo  and  others  (Defendants), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  and  Shih  Chunder 
Mojoomdar  for  Appellant. 

Baboo  Otool  Chunder  Mookerjee  for 
Respondents. 

A  mortg^a^ee,  who  was  empowered  by  his  mortjrajsfe 
to  take  possession  of  the  mortg^aged  property  on  default 
'of  payment  in  1255,  sued  and  obtained  a  decree  for 
foreclosure  ae^ainst  the  mort^jr^^ors  in  1.S60,  and  now 
sues  the  purchasers  from  the  mortprag-ors  who  have  been 
in  possession  ever  since  their  purchase  in  1253. — Held 
that  the  plaintiffs'  rigfht  of  action  accrued  in  1255,  and 
that  the  decree  in  the.  foreclosure-suit  .efave  no  starting* 
point,  and  could  in  no  way  affect  the  right  of  the  pur- 
chasers who  were  not  parties  to  that  suit. 

This  is  a  suit  by  a  mortgagee  to  recover 
possession  of  mortgaged  property.  It  is 
stated  by  the  vakeel  for  the  appellant  that 
the  mortgage  was  dated  in  1246,  and  em- 
powered the  mortgagee  to  take  possession  on 
<!efault  of  payment  in  1 255.  The  now-plaint- 
Iff*  sued  and  obtained  a  decree  for  fore- 
closure against  the  mortgagors  in  i860.  He 
then  brought  the  present  suit  against  the 
defendants,  purchasers  from  the  mortgagors, 
who  have  been  in  possession  ever  since  the 
date  of  their  purchase  in  1253. 

On  this  statement,  we  think  it  clear  that 
the  plaintiff's  right  of  action — that  is,  his 
title  and  power  to  demand  present  possession, 
accrued  in  1255.  The  decree  in  the  fore- 
closure-suit gave  him  no  starting  point,  and 
can  in  no  way  affect  the  right  of  the  now- 
defendants  who  were  not  parties  to  that  suit. 

The  present  suit,  having  been  instituted  on 
the  2nd  of  December  1864,  is  barred  under 
Clause  12,  Section  i,  Aft  XIV.  of  1859. 

Appeal  dismissed  with  costs. 


Principal   Sudder    Ameen  of  thai    Dis- 
trict, dated  the  gth  March  186^, 

Chunder  Mad  hub  Chuckerbotty  (Defendant)^ 

Appellant, 


The  ist  September  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.   B.  Trevor, 
G  Loch,  L.  S.  Jackson,  and  Shumbhoonath 
Pundit,  Judges, 

Limitation — Section  14,  Act  XIV.  of  x859~Non- 

suit 

Case  No.  3296  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A,  A,  Swinton,  Judge  of  Tipper  ah, 
dated  the  jrst  August  rS6j,  affirming  a 
decision  passed  by   Moulvie  Antvur   Ali, 


versus 

Bissessuree  Debea  and  others  (Plaintiffs), 

Respondents, 

Baboo  Kalee  Kissen  Sein  for  Appellant. 

Baboos  Dwarkanath  Mitter  and  Romesh 
Chunder  Mitter  for  Respondents. 

According  to  Section  14,  Adl  XIV.  of  1859,  a  ptaintiff 
is  not  entitled  to  deduct  the  time  occupied  by  him  m 
prosecuting  a  former  suit  in  which  he  was  non-suited, 
much  less  the  time  occupied  in  appealing  from  tliat 
decision  and  the  time  intervening  between  the  non-soit 
and  the  filing  of  the  appeal  (L/xrh  and  Shumbhoonaudi 
Pundit,  JJ.,  dissenting). 

This  case  was  referred  to  a  Full  Bench 
by  Kemp  and  Campbell,  JJ-,  under  tkt 
following  order : — 

Referring  order, — In  this  case,  the  qnes* 
tion  is  whether  plaintiff  can  deduct  from  the 
period  of  limitation  the  time  during  which 
a  former  litigation  on  the  same  subject  was 
pending,  the  former  case  having  been  non- 
suited. Plaintiff  appealed  from  the  order  of 
non-suit,  and  the  appeal  was  unsuccessful. 
He  claims  to  deduct  the  whole  period  from 
the  institution  of  the  suit  to  conclusipn  of 
the  case  in  appeal. 

With  respect  to.  the  construction  of  Sec- 
tion 14,  Act  XIV.  of  1859,  it  appears  to  os 
that  there  has  been  a  conflict  of  opinion  on 
the  meaning  of  Section  14.  That  Section 
would  seem  to  be  limited  to  cases  prosecnted 
Jn  the  wrong  Court;  but^  on  reading  the 
text  of  the  Section,  we  find  that  exception 
is  made  of  the  time  during  which  the  suit 
was  bond  fide  prosecuted  in  any  Court  which, 
from  defect  of  jurisdiction  or  other  cause, 
shall  have  been  unable  to  decide  upon  it. 

In  the  first  case  noted  in  the  margin,*  it 

seems  to  be  assum- 
ed that  the  time  oc* 

*  Nund  Doolal  Sircar  -vtriut  cupicd  bv  a  foOIier 
Dwarkanauth     Bi»was,     uecid-  .*     .       '  , 

ed     by     Norman,     Offg.    C,J,,  SUlt    IS    nOt    tO    be 

and  Steer,  J.,  7th  January  1865  excluded  •        whtl«^ 

(Weekly    ^leoorter,    Civil    Rul-  C*t»UUCa  ,         WOlie 

in^s,  pacrc  9,  Volume  II.).  lu  the  Other  cases 

Shan  Keramut  Hossein  t'ersui  „i^^    .,^«.«^      u    .-^^ 

Golab     Koonwar,    decided    by  **S0    UOteO,    ll    WaS 

Steer  and    Morgan,    yj.,    aand  held   that  bOth    the 

lune    i86<    (Weekly    Reporter,  ..  •    j     » 

Volume    fll.,    page    loi,    Civil  time    OCCUpieO     Df 

""shS'm'ioonauth  Biswas  .er^  ^  nOU-SUited  Case, 
sus  Kishto  Dhnn  Sircar,  and  that  OCCU- 
decided      by       Peacock,      C.J.^      wy.\a.A    :n    avxrvA^l:..^ 

and  I.,  s/ Jackson.    J.,  9th    P^^?  >"  appealing 

March  1866  (Small  Caune  agaiust  the  DOll* 
Court      References,      page     8,  •»  t         1  •         . 

Weekly  Reporter,  Volume  \'.).  SUlt,       SbOUlQ        be 

^  excluded. 

In   the    present 
case  three  questions  arise — 
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First, — ^Whether  the  lime  occupied  by  the 
Don-saited  case  should  be  excluded. 

Siamd, — Whether  the  time  occupied  by 
the  appeal  should  be  excluded. 

Third, — Whether  the  time  occupied  be- 
tween non-suit  and  filing  appeal  (the  appeal 
being  filed  within  the  prescribed  time) 
^KKild  be  excluded.  Looking  to  the  conflict 
of  decisions  and  the  difficulty  and  importance 
of  these  points,  we  refer  the  case  for  the 
(decision  ol  a  Bench  of  not  less  than  5 
fudges. 

Full  Bench  Judgments. 

Peacock,  C.  y.  (Trevor,  J.,  concurring.) — 
This  is  a  case  which  was  brought  whilst  Act 
XIV.  of  1859  was  the  Law  of  Limitation,  and, 
therefore,  that  law  is  applicable  to  the  suit. 
Section  14  enacts: — 

"In  computing  any  period  of  limitation 
''prescribed  by  this  Aft,  the  time  during 
''which  the  clsymanti  or  any  person  under 
''whom  be  claims,  shall  have  been  engaged  in 
''prosecuting  a  suit  upon  the  same  cause  of 
"action  against  the  same  defendant  or  some 
"  person  whom  be  represents  bond  fide,  and 
"  with  due  diligence  in  any  Court  of  Judicature 
"which,  from  defect  of  jurisdiction  or  other 
"cause,  shall  have  been  unable  to  decide  upon 
"  it,  or  shall  have  passed  a  decision  which,  on 
"appeal,  shall  have  been  annulled  for  any 
"  such  cause,  including  the  time  during  which 
'*sach  appeal,  if  any,  has  been  pending,  shall 
"be  ezcludod  from  such  computation." 

The  first  question  is  whether  the  time 
dving  which  the*plaintiff  was  prosecuting  a 
suit  which  was  non-suited  comes  within  the 
words  of  Section  14,  ''the  time  during  which 
"the  claimant  shall  have  been  engaged  in  pro- 
"secuting  bond  fide  and  with  due  diligence 
"in  any  Court  of  Judicature  which,  from  de- 
"  feet  of  Jarisdictian  or  other  cause,  shall  have 
"  been  unable  to  decide  upon  it."  It  appears 
to  me  that,  where  a  plaintiff  is  non-suited,  he 
cannot  be  said  to  have  prosecuted  bond  fide, 
Ac,  with  due  diligence.  Further,  I  am  of 
opinion  that  the  words  "  or  other  cause " 
Biisi  mean  a  cause  of  like  nature  as  defect 
of  jnrisdiciion.  Now,  a  defect  of  jurisdiction 
would  be  a  cause  that  would  not  include  any 
neglect  on  the  part  of  the  plaintiff  either  in 
Mating  his  case  or  in  other  respects.  For 
instance,  if  the  plaintiff  should  fail  to  ap- 
pear or  to  produce  his  witnesses  on  the  day 
fixed  for  the  hearing,  the  Court  would  be 
viable  to  decide  upon  his  cause  of  action. 
But  that  would  not  be  a  cause  for  which 
tine  ought  to  be  deducted  under  the  Section, 
for  It  could  not  be  said  that  the  plaintiff  was 

**   •  Vol.  VI. 


prosecuting  his  suit  bond  fide  and  with  due 
diligence,  or  that  the  Court  was  prevented 
by  want  of  jurisdiction  or  other  cause  not 
connected  with  the  plaintiff's  own  negligence 
from  deciding  upon  the  case. 

I  am  of  opinion  that  the  time  during 
which  the  plaintiff  was  non-suited  ought 
not  to  be  deducted.  It  was  contended 
that  the  plaintiff  was  non-suited  merely 
because  he  neglected  to  state  the  boundaries 
of  his  land ;  but,  if  the  uncertainly  of  what  the 
plaintiff  was  suing  for 'was  such  as  to  prevent 
the  Judge  from  deciding  upon  the  case  in 
the  first  suit,  it  must  equally  prevent  the 
Court  in  the  second  suit  from  determining 
whether  the  former  suit  was  for  the  same  cause 
of  action.  Suppose  a  person  were  to  sue  for 
damages,  and  state  that  he  has  sustained 
damage  by  some  act,  without  specifying  i^, 
which  the  defendant  committed.  Suppose 
the  Judge  were  to  say,  **  I  cannot  discover 
"what  it  is  for  which  the  plaintiff  -claims 
"  damages/'  and  should  dismiss  his  claim,  I 
do  not  think  that  that  would  be  a  cause  for 
deducting,  in  the  second  suit  specifying  the 
injury,  the  time  occupied  by  the  plaintiff  in 
the  former  suit. 

Then,  if  the  cause  alleged  in  the  case- 
namely,  the  non-statement  of  the  boundaries 
of  the  land  in  question — was  such  as  to  pre- 
vent the  Judge  from  knowing  rea:lly  what 
the  plaintiff  was  suing  for,  I  do  not  see  how 
it  can  be  shown  in  the  present  case  that  this 
suit  is  brought  for  the  same  cause  of  action. 
If  the  ambiguity  prevented  the  Judge 
from  deciding  that  suit,  how  can  it  be  said 
that  the  former  and  present  actions  were 
brought  for  the  same  cause  ? 

For  these  reasons,  I  am  of  opinion  that 
the  time  during  which  the  plaintiff  was 
prosecuting  his  former  suit  ought  not  to  be 
deducted. 

Therefore,  the  question  propounded  may 
be  answered  that  the  plaintiff  is  not  entitled 
to  deduct  the  time  occupied  by  him  in  pro- 
secuting the  former  suit  in  which  he  was 
non-suited.  If  the  time  occupied  in  prose- 
cuting the  suit  cannot  be  deducted,  it  follows 
that  neither  the  time  occupied  in  appeal- 
ing from  that  decision,  nor  the  time  occupied 
between  the  non-suit  and  the  filing  of  the 
appeal,  can  be  deducted. 

It  is  said  that  this  is  a  hard  case.  It 
appears,  however,  that,  deducting  all  the  time 
occupied  in  prosecuting  the  former  suit  and 
appeal,  with  the  exception  of  the  short  period 
between  the  time  of  the  non-suit  and  the 
filing  of  the  appeal,  12  years  and  14  days 
elapsed  between  the  accruing  of  the  cause  of 
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action  and  the  commencement  of  the  present 
suit.  In  fact,  more  than  sixteen  years  and 
a  half  intervened  between  the  date  of  dispos- 
session and  the  commencement  of  the  present 
suit.  The  plaintiifs  have  only  themselves  to 
blame  for  their  delay. 

The  appeal  is  dismissed  with  costs,  and 
the  decision  of  the  Lower  Appellate  Court 
affirmed  with  costs. 

Lochy  J. — It  appears  to  me  that  the  pecu- 
liar circumstances  of  this  case  must  be  con- 
sidered. The  case  Was  instituted  under  the 
old  procedure;  and  under  that  procedure, 
where  boundaries  were  not  given,  a  case  was 
non-suited,  and  the  plaintiff  had  to  pay  all  the 
costs.  That  was  considered  the  penalty  for 
filing  a  defective  plaint. 

During  the  pendency  of  that  suit  in  ap- 
peal, this  new  law  has  been  passed,  and  the 
party  now  tries  to  bring  in  his  fresh  action 
under  the  new  law,  and  he  finds  that  he  is 
out  of  time,  and  he  points  to  Section  14,  Ad 
XIV.  of  1859,  and  says,  "Allow  me  the  time 
which  is  mentioned  in  this  Section,  and  I 
shall  be  in  time.  I  formerly  prosecuted  the 
suit  bond  fide  in  a  Court  having  jurisdiction, 
but  it  was  non-suited  under  the  then  existing 
rules  of  procedure;  but  that  order  did  not 
dismiss  my  claim.'' 

Looking  to  the   wording  of  Section   14, 
Aft  XIV.  of  1859,  it  appears  to  me  that  the 
words  "other  cause"  are  large  enough  to  em- 
brace the  present  case.     The  absence  of 
boundaries  in  a  plaint  was  a  defect  which 
had,  under  the  old  procedure,  its  peculiar 
penalty  attached  to  it;  but  the  defect  wasb 
not  considered  of  so  serious  a  nature  as  to 
deprive  a  plaintiff  of  the  benefit  of  the  time 
during  which  his  case  had  been  pending. 
In  this  case,  all  the  circumstances  which 
warrant  a  Court,  under   the    present    law, 
granting      time,     appear    to      meet.     The 
paities    are    the    same    as    in    the  former 
case.      The  cause  of  adion   is  the  same. 
The  former  suit  was  brought  in  good  faith 
and   prosecuted   with  due    diligence   to    a 
successful  termination  before  the  Principal 
Sudder  Ameen  ;  but  in  appeal  it  was  non- 
suited, not  for  want  of  jurisdiction  in  the 
Court,  but  from  another  cause,  m.,  the  ab- 
sence of  boundaries  in  the  plaint — a  defect 
which,   under  the  former  practice,   was  a 
sufficient  ground  for  an  order  of  non-suit 
with   costs,  but  which  carried   no    further 
penalty    with    it.    The     plaintiff    was    not 
prevented  from  bringing  a  fresh  suit,  nor 
did  he  lose  the  time  while  his  former  case 
was  pending.    It  is  difficult  to  understand 
the  meaning  to  be  attached  to  the  words 


"other  cause"  if  they  be  not  applicable  to 
cases  such  as  the  present. 

Under  this  view  of  the  case,  I  think  the 
suit  is  within  time. 

Jackson,  J. — I  concur  with  the  Chief  Jus- 
tice in  opinion.  It  appears  to  me  that,  to 
entitle  a  plaintiff  to  the  benefit  of  the  terms 
of  Section  14  of  the  Limitation  Law,  it  must 
be  shown  that  his  suit  had  been  prosecuted 
bond  fide  and  with  due  diligence,  and  that 
the  Court  was  unable  to  decide  upon  it  from 
some  cause  quite  unconnected  with  the 
default  or  negligence  of  the  plaintiff.  To 
hold  otherwise,  would  be  inconsistent  with 
the  use  of  the  words  ^"^  bond  fide  and  with  due 
diligence."  It  does  not  by  any  means  follow 
in  every  case  that,  because  the  Court  had 
been  obliged  to  refrain  from  deciding  the 
case  for  want  of  jurisdiction,  the  partj 
would  have  been  entitled  to  avail  himself  of 
the  time  during  which  the  suit  was  pending, 
because  it  might  so  happen  that  the  party 
knew  well  that  the  Court  in  which  his  suit 
had  been  brought  was  not  the  Court  to  which 
he  ought  to  go.  In  that  case,  the  suit  was 
not  bond  fide,  and  he  is  not  entitled  to  that 
time. 

It  appears  to  me  that  the  inability  of  the 
Court  must  be  either  some  unavoidable  cir- 
cumstance over  which  no  one  has  any  con- 
trol, or  something  incidental  to  the  Cooit 
itself,  and  unconnected  with  the  acts  of  the 
parties. 

Shumbhoonath  Pundit,  J, — ^I  admit  that 
the  case  of  the  appellant  is  to  be  guided 
and  determined  by  Aft  XIV.  of  1859,  but 
hold  that,  when'  in  the  former  case  brought  by 
the  special  appellant,  on  the  appeal  of  the 
opposite  party,  the  claim  of  the  appellant  was 
dismissed  without  a  trial  on  the  merits,  on 
the  ground  of  the  plaint  being  deficient 
in  specifications  of  certain  boundaries  of  the 
lands  claimed,  the  appellant  is  entitled  to  a 
deduction  of  the  period  for  which  the  former 
case  was  pending. 

When  the  Court  hearing  the  appeal  (in 
the  former  case)  thought  that  the  plaint  in 
it  was  so  defective  that  no  decree  could  be 
passed  upon  it,  plaintiff  is  entitled  to  the 
benefit  of  Section  14  of  Aft  XIV.  of  1859, 
because,  for  want  of  boundaries,  the  Appellate 
Court  trying  the  former  case  had  thought 
itself  unable  to  try  it  on  its  merits. 

It  is  admitted  that  the  deduction  provided 
for  in  the  above  Section  of  the  law  is  ooc 
limited  to  cases  dismissed  without  trial  for 
ws^nt  of  jurisdiction,  but  is  also  intended  to 
apply  to  many  other  cases  decided  withoot 
trial  of  merits  for  several  other  causes.     Ji 
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as  the  institotion  of  a  case  in  a  wrong  Court 
jjot  having  jurisdiction  must  necessarily  be,  in 
the  eye  of  the  law,  an  act  of  neglect  of  the 
plaintifiF,  so  the  omission  of  boundaries  by 
him  is  the  effect  of  neglect.  In  fact,  in  most 
of  the  cases  decided  without  trial  of  merits,  the 
cause  of  the  inability  of  the  Courts  to  decide 
on  the  merits  must  always  be  plaintiff's  fault. 
When  plaintiff  had  in  right  earnest  brought 
his  former  suit,  and  proceeded  with  it,  the 
fact  of  a  Court  of  Justice  having  considered 
itself  unable  to  decide  it  on  the  merits,  owing 
to  some  mistake  of  the  plaintiff,  would  not 
be  any  good  ground  for  denying  to  the  said 
plaintiff  the  deduction  allowed  by  the  afore- 
said Section. 

The  defendant  did  not  object  below  that 
the  present  action  is  not  for  the  same  lands 
that  the  plaintiff  had  sued  for  before ;  and 
the  details  of  both  the  claims  distinctly 
show  that  the  cause  of  action  in  both  the 
cases  was  one  and  the  same. 

Under  the  old  law  and  practice,  the 
Mofussil  Courts  often  non-suited  plaintiffs 
for  want  of  boundaries — an  accident  not  likely 
to  happen  under  the  present  law,  Act  VIII. 
of  1859.  ^  admit  that,  even  for  cases  dis- 
missed for  want  of  jurisdiction,  the  Court 
asked  to  make  a  deduction  must  be  satisfied 
that  the  former  case  was  a  bond  fide  suit 
before  it  would  be  empowered  to  allow  the 
dedoction  asked  for ;  but  I  am  not  prepared 
to  rule  that,  in  this  case,  the  Appellate  Court 
trying  the  first  case  considered  itself,  and  was 
therefore  able  to  decide  the  suit  on  the 
merits,  or  that  the  omission  of  boundaries 
shows  that  the  suit  was  not  bond  fide.  We 
cannot  in  this  case  try  whether  that  Appel- 
late Court  bad  rightly  or  wrongly  non-suited 
the  case,  but  cannot  disavow  the  fact  that 
that  Court  did  not  try  the  case  on  the 
itierits. 

We  must  hold  that,  legally,  this  decision 
of  that  Court  amounts  to  an  admission  of  its 
Inability  to  try  it  on  the  merits;  and,  if  it 


held  so,  it  should  be  held,  for  the  purposes 
of  this  deduction  asked,  that  that  Court  was 
unable  to  decide  the  suit  on  its  merits. 

I  would    therefore    allow    the    deduction 
asked  for. 


The  ist  September  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  iT/.,  Chief 
JusHce^  and  the  Hon'ble  G.  Loch,  L.  §, 
Jackson,  G.  Campbell,  and  A.  G.  Mac-* 
pherson.  Judges. 

Costs — Appeal. 

Case  No.  473  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F,  C  FowUy  Judge  of  Rungpore^ 
dated  the  22nd  December  186^,  affirming 
a  decision  passed  by  Mr.  S.  DaCosta, 
Officiating  Principal  Sudder  Ameen  of 
that  District,  dated  the  gth  June  186^, 

Greedharee  Lai  Roy  (Defendant),  Appellant^ 

versus 

Soonder  Bibee  and  others  (Plaintiffs), 
Respondents. 

Baboos  Kally  Prosunno  Dutt,  Kissen  Dyal 
Roy,  and  Shoshee  Bhoosun  Sein  for 
Appellant. 

•       No  one  for  Respondents. 

An  appeal  will  lie  upon  a  question  of  costs,  though  any 
interference  with  the  order  of  the  Lower  Court  as  to 
costs  ought  to  be  exercised  with  discretion. 

This  case  was  referred  to  a  Full  Bench 
by   Kemp    and  Seton-Karr,  JJ.y  under  the 
following  order  : — 

Referring  order, — ^The  only  point  in  this 
case  is  whether  there  did  or  did  not  lie  a 
right  of  appeal  to  the  Judge  from  an  order 
of  a  Lower  Court  about  costs. 

The  Judge,  quoting  a  ruling  of  the  High 
Court  of  the  loth  pf  January  1865,  Volume 
II.,  page  33,  Weekly  Reporter,  says  that  there 
''is  no  appeal"  to  him,  and  that  he  cannot 
interfere. 

We  have  doubts  as  to  the  correctness 
of  this  ruling,  and  it  certainly  appears  to  us 
to  conflict  with  the  ruling  reported  at  page 
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,97,  Volume  I.  of  the  Weekly  Reporter,  9th 
September  1864,  and  with  that  of  the  29th 
of  June  1865,  reported  at  page  109  of 
Volume  III.,  Weekly  Reporter. 

1  The  view  taken  in  these  latter  rulings 
appears  to  us  to  be  that  a  right  of  appeal  is 
not  barred,  though  any  interference  with  the 
order  of  the  first  Court  as  to  costs  should 
be  exercised  with  discretion  and  for  good 
cause  shown. 

We  refer  the  present  case  to  a  Full  Bench 
.to  decide  which  ruling  is  correct,  and  whe- 
ther there  is  or  is  not  a  right  of  appeal  on 
such  a  point,  whatever  may  be  the  discre- 
fioil  which  Courts,  either  of  first  instance  or 
of  appeal,  ought  to  exercise  in  such  mat- 
ters. 

Full  Bench  Judgments, 

Peacock^  C,  y,  (Loch,  J.,  concurring). — 
The  point  in  this  case  is  whether  there  is  or 
is  not  a  right  of  appeal  from'  a  decree  so  far 
only  as  it  relates  to  costs.  The  Division 
Bench,  after  referring  to  certain  decisions 
•which  appeared  to  them  to  conflict  with 
the  ruling  of  the  High  Court  reported  in 
Vol.  II.,  page  33,  Weekly  Reporter,  say: 
"  The  view  taken  in  these  latter  rulings 
"  appears  to  us  to  be  that  a  right  of  appeal  is 
*'not  barred,  though  any  interference  with 
"the  order  of  the  first  Court  as  to  costs 
"should  be  exercised  with  discretion  and 
"for  good  cause  shown." 

Speaking  for  myself,  I  have  no  doubt  that 
an  appeal  will  lie  upon  a  question  of  costs, 
though  any  interference  with  the  order  of 
the  Lower  Court  upon  that  subject  ought  to 
be  exercised  with  discretion.  ^ 

Section  187  of  the  Code  of  Civil  Procedure 
saj's  :  "  The  judgment  shall  in  all  cases  direct 
by  whom  the  costs  of  each  party  are  to  be 
paid,  whether  by  himself  or  by  another 
party,  and  whether  in  whole  or  in  what 
part  or  proportion,  and  the  Court  shall 
have  full  power  to  award  and  apportion 
costs  in  any  manner  it  may  deem  proper." 

.  The  power  given  to  the  Court  to  award 
and  apportion  costs  in  such  manner  as  it 
may  deem  proper  is  a  power  to  be  exercised 
Recording  to  law,  and  not  according  to  mere 
caprice.  It  is  a  power  to  be  exercised  sub- 
ject to  all  the  provisions  of  this  Code  ;  and  a 
decree,  so  far  as  it  relates  to  costs,  is  subject 
to  an  appeal  in  the  same  manner  as  any 
other  part  of  the  decree. 

Words  similar  to  the  words  "  in  any  man- 
ner  it  may  deem  properdin  Section  187  are  ! 
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also  used  in  Section  193.  There  it  is  said* 
"  The  Court  may  order  interest,  at  such  rate 
"  as  the  Court  may  think  proper,  to  be  paid* 
"  &c."  That  does  not  mean  any  sum  that  the 
Court  may  think  proper  without  any  appeal, 
otherwise  the  Court  may  award  100  per  cenU 
instead  of  the  ordinary  rate  of  12  per  cent. 
or  the  rate,  if  any,  expressly  agreed  to  be 
paid  by  the  contract  under  which  the  prin- 
cipal became  due. 

Similar  words  are  used  with  regard  to  itt- 
terest  in  Section  196. 

It  appears  to  me  that  the  discretion  vested 
in  the  Court  in  all  these  Sections  is  subject 
to  the  controlling  power  of  appeal,  whether 
regular  or  special,  according  to  the  nature  of 
the  case. 

The  decree  must  specify  the  amount  of 
costs  and  by  what  parties  they  are  to  be 
paid  (Section  159),  and  the  Section  which 
gives  an  appeal  against  a  decree  makes  no 
exception  as  regards  the  award  or  no  award 
of  costs. 

Whether  a  special  appeal  will  lie  or  not, 
must  depend  upon  circumstances.  If  the 
Lower  Court  should  award  costs  to  the 
losing  party,  it  might  be  an  improper  exer- 
cise of  discretion  against  which-  a  regular 
appeal  would  lie,  but  it  would  not  be  a  naat- 
ter  of  special  appeal,  unless  it  should  be  held 
contrary  to  law  to  award  costs  under  any 
circumstances  to  the  losing  party.  If  costs 
should  be  allowed  contrary  to  law,  it  would 
J^e  a  subject  of  special  appeal. 

For  instance,  if  the  Court  should  allotr 
costs  for  three  pleaders  for  one  plaintiff, 
where  the  law  allows  costs  for  only  one 
pleader,  or  should  allow  costs  for  a  pleader 
calculated  according  to  a  higher  percentage 
than  the  law  allows,  it  would  be  an  error 
of  law  and  a  matter  for  special  appeaL 
Many  other  instances  might  be  cited  in 
which  the  Court  might  exercise  its  dis- 
cretion in  awarding  costs  contrary  to  the 
law  laid  down  in  some  Act  or  Regulation. 
In  such  a  case,  a  special  appeal  would  lie, 
but,  where  there  has  been  merely  an  unsound 
exercise  of  discretion,  a  special  kppeal  would 
not  Ije. 

The  first  case  referred  to  by  the  learned 
Judges  (2  Weekly  Reporter,  p.  33)  appears 
to  be  a  case  of  the  latter  sort.  In  that  case* 
the  discretion  exercised  was  not  contrary  to 
law.^  The  first  Court  gave  the  plaintiff  a 
decree,  but  released  the  Collector,  and,  in  so 
doing,  refused  to  award  any  costs  to  him, 
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thinking  that  it  was  necessary  to  join  the 
Collector  as  co-defendant.  The  Collector  ap- 
pealed to  the  Principal  Sadder  Ameen  for 
his  costs;  the  Principal  Sudder  Ameen  dis- 
missed the  appeal,  and  from  that  decision 
the  Collector  appealed  to  the  High  Court. 
The  Coart  said  that,  as  '*  the  awarding  of 
"costs  is  a  matter  left  to  the  discretion  of 
"the  Court,  we  are  of  opinion  that  no 
"  appeal  lies  ;"  1.  tf.,  that  a  special  appeal 
having  reference  to  a  mere  matter  of  discretion 
would  not  lie'  in  a  case  in  which  the  Court 
was  competent  by  law  to  refuse  costs.  In 
that  case,  it  was  not  contrary  to  law  to  refuse 
to  award  costs  to  the  Collector. 

The  case  of  the  9th  September  1864  (re- 
ported in  the  Weekly  Reporter,  Vol.  I.,  p.  97) 
was  one  in  which  it  was  held  that  the  award 
of  costs  was  contrary  to  law,  and  therefore 
a  special  appeal  did  lie. 

In  the  last  case  referred  to,  the  decree  of 
the  Judge  reversing  the  decree  of  the  Lower 
Coart  as  to  costs  was  reversed  on  special 
appeal,  for  not  stating  the  reasons  for  his 
judgment. 

In  all  cases  it  will  be  for  the  Appellate 
Coart  to  determine  whether  the  error  in  the 
award  of  costs  is  a  matter  of  special  or  re- 
gular appeal. 

The  question  referred  in  this  case  is  not 
whether  a  special  appeal  will  lie  under  the 
drcamstances.  The  Judge  was  wrong  in 
holding  that  he  had  no  power  to  interfere 
with  the  question  of  the  award  of  costs. 
The  case  was  before  him  in  regular  appeal ; 
the  case  upon  which  he  relied  was  a  decision 
in  special  appeal. 

The  case  must  go  back  to  the  Division 
Bench  which  referred  it,  in  order  that  the 
Couit  may  determine  the  appeal  with  re- 
ference to  this  expression  of  the  opinion  of 
a  Full  Bench. 

Jackson,  J, — I  am  of  the  same  opinion. 
I  would  only  add  that  it  seems  to  me  that, 
the  direction  of  the  Court  of  first  instance 
AS  to  costs  being,  by  Section  189,  a  part  of 
the  decree,  must,  in  my  opinion,  be  open  at 
least  to  regular  appeal.  Section  189  says 
that  the  decree  shall  "  state  the  amount  of 
"costs  incurred  in  the  suit,  and  bv  what 
"parties,  and  in  what  proportions  ihey  are 
**to  be  paid,  and  shall  be  signed  by  the 
''Judge  and  sealed  with  the  seal  of  the 
"  Court." 

It  appears  to  me  that,  in  many  cases,  not 
ooiy  in  a  matter  of  costs,  but  also  in  some 
tgj^l  matters  being  a  part  of  what  is  ordered 


by  the  decree,  the  plaintiff  or  defendant 
might  be  dissatisfied  with  the  decision,  and 
come  up  to  the  Appellate  Court  in  appeal, 
although  he  might  acquiesce  in  the  princi- 
pal part  of  the  decree. 

Then,  under  Section  189,  "the  Court  shall 
"have  full  power  to  award  and  apportion 
"  costs  in  any  manner  it  may  deem  proper." 
Now,  the  words  just  cited  must  be  taken  in 
connection  with  the  words  in  Section  187. 
It  does  not  appear  to  me  that  the  words  "  shall 
have  full  power  "  mean  anything  more  than  the 
words  '''may  order  interest  at  such  rate  as  the 
Court  may  think  proper"  in  Section  193,  or 
than  the  words  "  may  provide  ....  inter- 
est thereon  at  such  rate  as  the  Court  may 
think  proper"  in  Section  196. 

In  short,  the  award  of  costs  appear  to  me 
to  be,  like  the  award  of  damages,  in  the  dis* 
cretion  of  the  Court,  but  subject,  as  in  the 
latter  case,  to  an  enquiry  as  to  the  mode  in 
which  that  discretion  has  been  exercised  in 
all  cases  by  regular  appeal,  and  in  certain 
cases  also,  as  pointed  out  by  the  Chief  Justice, 
in  special  appeal. 

Campbell,  J, — I  also  entirely  concur  with 
the  Chief  Justice.  It  seems  clear  that  the 
discretion  vested  by  law  in  the  first  Court 
with  regard  to  costs  is  a  discretion  subject 
to  regular  appeal,  and  that  the  Appellate 
Court  may  also  exercise  its  discretion. 

The  ground  of  special  appeal  is  very 
^much  narrowed  by  the  law  which  gives  en- 
tire discretion  to  the  Lower  Courts,  and  no- 
thing within  the  limit  of  that  discretion  can 
be  the  subject  of  special  appeal.  But  when, 
in  the  matter  of  costs,  the  order  is  absolutely 
illegal,  a  special  appeal  also  will  lie. 

Macpkerson,  J, — I  have,  in  more  than 
one  case,  held  that  there  is  no  appeal  on 
a  mere  question  of  costs.  I  considered  that 
such  appeals  were  undesirable  in  principle, 
and  that  the  words  of  Section  187  of  Act 
VIII.  of  1859,  namely,  "the  Court  shall  have 
"full  power  to  award  and  apportion  costs  in 
"  any  manner  it  may  deem  proper,"  were  so 
wide  as  to  give  a  discretion  to  the  Courts  which 
it  was  not  intended  should  be  the  subject  of 
appeal  when  no  other  ground  of  dissatisfac- 
tion with  the  decree  of  the  Lower  Court  was 
alleged.  The  matter,  however,  has  always 
appeared  to  me  to  be  open  to  doubt ;  and^ 
as  the  majority  of  the  Court  are  unanimously 
of  opinion  that  an  appeal  will  lie  on  a  mere 
question  of  costs,  I  do  not  desire  expressly 
to  dissent  from  that  opinion. 
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The  4th  September  1866. 
Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoonath 

Pundit,  Judges, 

l^ij^eraj^Ejectmeiit— Recoyery  of  possession. 

Case  No.  1518  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Beer- 
hhoom,  dated  the  14th  March  1866,  revers- 
ing  a  decision  passed  by  the  Moonsiff  of 
Doobrajpore,  dated  the  2gth  July  iSSj. 

Shaikh   Goburdhun   and  others   (Plaintiffs), 

Appellants, 

versus 

Shaikh  Tofail  and  others  (Defendants), 

Respondents, 

Baboos  Hem  Chunder  Banerjee  and  Chun- 
der  Madhub  Ghose  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

Where  a  lakherajdar  ousted  by  a  pottahdar  sued  to 
recover  possession — Held  that  the  l^wer  Court  should 
not  have  tried  the  validity  of  the  plaintiff's  lakheraj 
title;  but  that,  if  it  found  that  the  lakherajdar  was  in 
possession  until  ousted,  it  should  have  restored  him  to 
possession,  leavings  the  zemindar  to  sue  to  resume  and 
assess  the  land  on  proof  that  it  had  paid  mil  rents,  and 
that  he,  the  zemindar,  was  not  barred  by  limitation. 

In  this  case,  a  pottahdar  under  the 
zemindar  ousted  the  lakherajdar  on  the 
strength  of  his  poitah.  The  lakherajdar 
sued  to  recover  possession  on  the  ground 
that,  till  thus  ousted,  he  had  always  had  rent- 
free  possession,  and  that,  not  only  could  not 
the  pottahdar  oust  him.  but  that  the  zemin- 
dar himself  could  not  do  so  without  showing 
that  mSI  rents  had  been  collected,  and  that 
he  was  also  not  barred  by  the  Law  of 
Limitation. 

The  first  Court'  gave  plaintiff  a  de- 
cree. The  Lower  Appellate  Court,  however, 
trying  the  validity  of  the  lakheraj  title,  and 
holding  it  not  proved,  reversed  the  decision 
of  the  first  Court.  Plaintiff  consequently 
appeals  specially,  and  urges  the  grounds  of 
law  set  forth  above  as  the  basis  of  his 
action. 

We  think  these  grounds  quite  cor- 
rect.   The  Lower  Appellate  Court  should  not 


have  tried  the  validity  of  the  lakheraj  title 
at  all,  but  if  it  found,  as  the  first  Court  did, 
that  the  lakherajdar  was  in  possession,  as 
such,  till  1 27 1,  and  was  then  ousted,  it  should 
have  restored  him  to  possession,  leaving  the 
zemindar  to  sue  to  resume  and  assess  the 
land  on  proof  that  it  had  paid  mS,l  rents,  and 
that  he,  the  zemindar,  was  not  barred  bj 
any  Law  of  Limitation. 

We,  accordingly,  decree  this  special  appeal, 
and  remand  the  case  to*  be  re-tried  widi 
reference  to  these  remarks. 


The  4th  September  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Transferable  tenures— Custom— Pntnee. 

Case  No.  11 14  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Hooghly,  dated  the  jist 
January  1S66,  reversing  a  decision  passed 
by  the  Moonsiff  of  Salikha,  dated  the  2jih 
February  1864, 

Chunder  Coomar  Roy  and  another  (Plaintiffe), 

Appellants, 

versus 

Pearee  Lai  Banerjee  and  another  (Defendants), 

Respondents, 

Baboos   Sreenath   Doss  and    Bungshetdkur 
,  Sein  for  AppeUants. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

A  custom  as  to  the  transferableness  of  khodkaslit 
jotes  need  not  be  absolutely  invariable. 

A  putneedar  cannot  question  a  transfer  made  and  re* 
cognized  by  the  zemindar  before  the  creation  of  his 
putnee. 

The  plaintiff  in  the  present  suit  was  a 
putneedar,  and  he  sues  to  oust  the  defend- 
ant, a  ryot,  inasmuch  as  he  is  a  trespasser, 
being  in  possession  from  a  party  who  had 
no  right  to  transfer  the  jote. 

This  case  was  remanded  by  the  High 
Court  on  the  24th  July  1865,  "in  order 
"  that  the  Lower  Court  might  try  what  was 
"  the  nature  of  the  tenure  sold,  whether  the 
"ryot  who  held  it  before  and  sold  it  was 
"a  khodkasht  ryot,  or  not,  and  whether, 
"  by  the  custom  of  the  place,  the  tenure  is 
"transferable,  or  not,  without  the  consent 
'*of  the  landlord.  The  tenure  must  be 
"judged  with  reference  to  its  rights  as 
"  sanctioned  by  laW  and  custom,  irrespectitc 

f    •    ^ 


1 866.] 


Civil 


THB   WEEKLY    RXPORTSR. 


Rulings, 


191 


"of  Act  X,  of  1859,  as  the  sale  to  the  spe- 
"cial  appellant  took  place  before  that  Act 
came  into  operation.*' 

The  Judge  has  now  found  that  the  tenure 
of  the  defendant  was  that  of  a  khodkasht 
ryot ;  that  such  tenures  were  not  transfer- 
able according  to  the  custom  of  Zillah 
Hooghly,  but  that,  inasmuch  as  defendant's 
tenure  had  been  recognized  and  registered 
by  the  zemindar,  and  rent  had  been  paid  by 
him  to  the  ijaradar  representing  the  zemindar 
previous  to  the  creation  of  the  putnee  talook, 
plaimiff  cannot  be  in  a  better  position  than 
the  zemindar  would  be ;  and  as  the  zemindar 
would  himself  be  bound  to  recognize  the 
defendant's  transfer,  so  is  the  plaintiff  also. 

Plaintiff  now  appeals  specially,  urging 
thai  the  Judge  is  wrong  in  holding  that  the 
zemindar  is  bound  by  the  act  of  the  ijaradar 
in  possession. 

The  Judge  has  held  as  a  fact  that  the 
custom  of  Hooghly  does  not  sanction  the 
transfer  of  khodkasht  joies.  That  point 
has  not  been  brought  before  us,  and  as  the 
fact  depends  upon  evidence,  we  cannot  inter- 
fere in  special  appeal.  We  think  it  right 
to  say,  however,  that  a  custom  of  this  nature 
need  not  be  absolutely  invariable  ;  it  can 
be  proved  by  evidence  amounting  to  much 
less  ihan  this.  Moreover,  the  case  which 
the  Judge  cites  from  the  Sudder  Reports 
refers  to  Mooshedabad  and  not  to  Hooghly, 
and,  therefore,  can  be  no  authority  for  prov- 
ing a  custom  in  the  former  district. 

On  the  point  before  us,  it  has  been  proved 
that  the  zemindac  recognized  the  transfer, 
registered  it,  and  that  the  ijaradar  received 
rent  from  the  transferee,  all  on  dates  prior 
to  that  of  the  creation  of  plaintiff's  putnee. 
It  is  consequently  not]  competent  for  him 
to  question  a  transfer  made  before  his  rights 
had  existence  and  recognized  before  that  date 
by  the  parly  to  whom  he  owes  his  own  exist- 
ence. We  dismiss  the  special  appeal  with 
costs. 


The  4th  September  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Verbal  eridence  (to  show  parties  to  deed). 

Case  No.  iioo  of  1866. 

Special  Appeal  from  a  decision  passed  byjhe 
Principal  Sudder  Ameen  of  Raj  shaky  e^ 
doled  the  2nd  February  i866f  reversing 


a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  i^th  November 
1864, 

Tara  Monee  Debia,  mother  and  guardian 
of  Shumboonath  Tulapattur,  Minor  (Plaint- 
iff), Appellant, 

versus 

Shibnath   Tulapattur  and  another  (Defend- 
ants), Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and   Issur    Chunder 
Chuckerbutty  for  Respondents. 

Verbal  evidence  is  admissible  to  show  that  the  name 
of  the  party  used  in  a  deed  was  only  benamee  for 
another  person. 

Plaintiff,  Tara  Monee,  sues,  as  the 
guardian  to  her  son  Shumboonath,  to  set 
aside  a  deed  of  sale  executed  by  her  minor 
son's  elder  brother  Shibnath  in  favor  of  the 
defendant  Ooma  Soonduree.  She  alleges 
that  the  properly  was  the  joint  property  of 
both  her  sons,  and,  therefore,  that  it  was  not 
competent  to  one  of  them  to  sell  the  pro- 
perty. 

The  defendant  Ooma  Soonduree,  in  her 
statement,  alleged  that  the  property  belonged 
to  her  husband  Moheshnath  Bhadooree;  that 
it  was  purchased  in  Shibnath's  name,  and,  as 
a  matter  of  form,  transferred  to  her  by 
Shibnath;  that  the  plaintiff's  minor  son  had 
never  any  right  to  it,  and  the  present  suit 
should  be  dismissed. 

The  first  Court  gave  plaintiff  a  decree,  and 
on  appeal,  the  Principal  Sudder  Ameen  re- 
versed the  same,  being  of  opinion  that  the 
property  was,  from  the  oral  evidence  in  the 
case,  clearly  shown  to  have  belonged  to  the 
defendant's  husband,  and  that  plaintiff's  minor 
son  had  no  claim  to  it. 

Plaintiff  now  appeals  specially,  inasmuch 
as  the  Lower  Appellate  Court  has  admitted 
I  parol  evidence  contrary  to  the  terms  of  the 
deed  filed  in  this  case. 

The  Lower  Court  has  not  admitted  parol 
evidence  to  alter  the  nature  of  the  transac- 
tion entered  in  the  written  statement;  it  has 
merely  admitted  oral  eyidence  to  show  that 
the  name  of  the  party  used  in  it  was  only 
benamee  for  another  person.  The  ruling  of 
a  Full  Bench  of  the  High  Court  alludes  to 
the  admission  of  evidence  to  try  the  nature 
of  a  transaction,  and  not  to  show  the  real 
parties  to  it;  and  until  the  Legislature 
declares  benamee  transactions  to  be  illegal, 
the  Court  cannot  ignore  them,  however  objec- 
tionable they  may  be.  We  reject  the  appeal 
with  costs. 
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The  4th  September  1866. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Jurisdiction — Partition — Shikmee  Talook. 

Case  No.  1508  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Aazeeroodeen  Mahomed,  Princi- 
pal Sudder  Ameen  of  Dacca,  dated  the 
12th  March  1866,  reversing  a  decision 
passed  by  Baboo  Mohesh  (Thunder  Sein, 
Sudder  Moonsiff  of  that  District,  dated 
the  nth  July  1865, 

Mothoor  Chunder  Kurmokar  and  others 
(Defendants),  Appellants, 

versus 

Manik  Chunder  Bungo  and  others 
(Plaintiffs),  Respondents, 

Baboos    Onookool    Chunder    Mookerjee  and 
Homes h  Chunder  Mitter  for  Appellants. 

Baboos  Hem  Chunder  Banerjee  and  Dwarka- 
nath  Mitter  for  Respondents. 

A  suit  by  a  co-sharer  of  a  shikmee  talook  for  a  par- 
tition of  his  share,  is  cop^nizable  in  a  Civil  Court,  even 
without  the  consent  of  the  landlord,  when  the  partition 
IS  asked  to  be  made  only  between  the  .co>sharers,  and 
is  not  to  be  binding  upon  the  landlord.  In  such  a  case 
the  landlord  is  not  a  necessary  party. 

In  this  case,  plaintiff  sued,  as  against  his 
own  co-sharers  and  his  superior  landlords, 
for  a  partition  of  his  share  of  a  certain  shik- 
mee talook. 

It  is  admitted  before  us  by  both  sides 
that  the  superior  landlords  are  co-parceners, 
and  they  hold  Mehal  No.  24  Khalisa  or 
Nowara,  as  also  No.  21  Jagheer  resumed. 
It  is  further  stated  that  these  are  held  in  1 1 
ajQna^  and  a  fraction,  and  5  annas  and  a 
fraction  shares. 

It  is,  too,  allowed  that  this  shikmee  talook 
is  situated  within  the  limits  of  Mehal  Kha- 
lisa No.  24,  and  it  is  distinctly  stated  that 
the  plaintiff's  object  is  not  to  make  the 
partition  binding  as  against  the  superior 
landlords. 


The  first  Court  dismissed  plaintiff's  case 
holding  that  no  such  partition  could  be  al- 
lowed, without  the  consent  of  the  superici^ 
landlords;  and  further,  that  such  partition 
could  not  be  affected,  as  the  due  distributkn 
of  the  assessment  over  the  two  mehals  io 
relation  to  the  revenue  of  Govern  mem 
would  not  be  properly  made. 

The  Lower  Appellate  Court  so  far  reversed 
this  decision,  that,  while  holding  that  the 
Civil  Courts  could  not  of  themselves  decree  the 
partition  sought  for  by  plaintiff,  they  might 
direct  the  Collector  to  carry  out  the  partition 
under  the  Revenue  Laws  for  butwarah,  and 
his  decree  conveyed  such  an  order. 

Against  this  decision  of  the  Lower  Appel- 
late Court  defendant  appeals  specially,  con- 
tending that  the  Civil  Courts  cannot  order 
any  partition  either  themselves  or  through 
the  Collector;  and  that  no  such  partition 
can  be  made  without  the  consent  of  all  co- 
parceners of  the  shikmee  talook,  and  of  the 
superior  landlords  also. 

We  entirely  differ  from  this  view  with  re- 
ference to  the  circumstances  of  this  cast. 
Here,  it  is  expressly  declared  that  the  pani- 
tion  is  not  to  bind  the  superior  landlords  at 
all,  as  to  their  lien  upon  the  whole  shikmee 
talook  for  the  rents  due  for  it.  The 
superior  landlords,  therefore,  can,  in  no  way, 
suffer  in  their  rights. 

Next,  the  shikmee  talook  is  admitted 
to  belong  to  Mehal  No.  24,  and  10  cover 
specified  lands.  In  this  case,  or  in  tiny  case* 
k»a  partition  of  a  shikmee *talookdar's  share 
cannot  affect  the  Government  revenue,  nor 
is  the  consent  of  the  other  owners  of  ihc 
jagheer  (5  annas  and  a  fraction  share)  at 
all  a  matter  for  consideration  under  such  a 
,  state  of  facts  as  this.  We  have  been  refer- 
red to  a  case  in  which  partition  of  an  under- 
tenure  was  refused,  but  it  was  a  very  dif- 
ferent one  from  this,  and  the  consent  of  both 
co-parceners  was  essential  there.  The  de- 
claration of  a  right  to  a  share  of  any  property 
is  a  civil  right,  open,  in  our  opinion,  to  be 
sued  for  by  civil  action ;  and  where,  as  here* 
no  Statutory  prohibitions  prevent  it,  we  think 
the  right,  if  proved,  should  be  accorded. 

In  this  view,  we  reverse  the  decision  of 
the  Lower  Appellate  Court,  and  remand  the 
case  for  re-trial  as  to  the  shikmee  talook- 
dar's  right  to  the  share  alleged.  As  the 
special  respondents  imnecessarily  made  ifae 
superior  landlords  parlies  to  the  case,  their 
costs  will  he  defrayed  by  special  re- 
spondents. 
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The  5th  September  1866. 
Present: 

Tfcc  Hon'ble  Sir  Barnes  Peacock.  A7.,  Chief 
Justice,  and  the  Hon'ble  L,  S.  Jackson, 
judge. 

J«lnt|F«iBihr'Property^Zur-l-peshgfee  lease— 
tM'fCL  Sale — rroof.of  necessity. 

Case  No.  1404  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  W.  H,  Brodhursty  Judge  of  Sarun, 
dated  the  2jth  February  186$,  affirming  a 
decision  passed  by  Moulvie  Jtrut  Hossein, 
Principal  Sudder  Ameen  of  that  District j 
dated  the  ijth  August  1862. 

Huseamut  Nowruttun  Kooer  (Plaifltiff), 

Appellant, 

versus 

Baboo  Gouree  Dutt  Singh  and  others 
(Defendants),  Respondents. 

Mr,  R.  T,  Allan  and  Moonshee  Ameer  AH 

for  Appellant. 

Baboos  Unnoda  Persad  Banerjee,  Mohesh 
Chunder  Chowdhrv^  Romesh  Chunder 
Milter^  and  Kalee  Kishen  Sein  for  Res- 
pondents. 

•  AMioagli,  in  the  case  of  joint  family  property,  it 
May  not  be  necessary  for  the  lender  of  money  upon 

th 


could  not  encumber  or  affect  the  devolution 
of  the  property.  This  omission  or  error 
would  oblige  us  to  remit  the  case  under  any 
circumstances,  and  as  the  case  must  go  back, 
we  also  think  it  right  to  direct  a  more  parti* 
cular  enquiry  as  to  the  necessity  also  for  the 
sale  of  the  four  villages  to  the  kinsmen  of 
Gouree  Dutt's  first  wife  which  are  stated 
to  be  of  great  value  compared  with  the  price 
given  for  them.  The  way.  this  property  so 
immediately  afterwards  found  its  way  into 
the  hands  of  Grouree  Dutt's  daughter-in-law 
savours  so  strongly  of  a  family  arrangement 
as  to  warrant  a  doubt  whether  there  was  in 
fact  any  sale  at  all.  The  Judge  does  not 
seem  to  have  sufficiently  weighed  and 
considered  the  importance  of  this  fact ;  and 
the  evidence  on  which  he  has  relied,  as  proof 
of  the  necessity  for  the  sale,  has  been  al- 
together of  a  too  general  character  to  meet 
the  requirements  of  such  a  case  as  this.  If 
there  is  any  just  reason  to  regard  with 
suspicion  i\\e  factum  of  the  sale  by  Gouree 
Dutt  to  the  kinsman  of  his  first  wife,  there 
is  the  greater  reason  to  require  that  all  doubt 
on  that  point  be  cleared  up  by  good  and: 
reliable  proof,  not  only  of  the  reality  of  the 
sale,  but  the  necessity  for  it.  Statements 
made  of  the  need  of  money,  based  on  vague 
and  uncertain  evidence,  will  not  do  under 
the  peculiar  circumstances  of  this  case.  We 
would  also  call  the  Judge's  attention  to  the 
too  general  statement  made  as  to  the  fad  of 
a  number  of  cancelled  bonds  affording  evi- 


nr-tpeshfiwe,  or  for  tne  purchaser  of  an  estate  which      ,  *  ... j^u»*.     4U^.^    u^:-.^ 

kactoSlyaold,  to  see  to  the  application  of  the  pur-    dence  of    preexistmg    debts— there  bemg 

dMie-aioney,  k  is  nebessary  for  him  to  make  due  en-  '^only  tWO  mentioned   by  the  pleaders  On  the 


qwiy  as  to  the  necessity  to  borrow  or  sell. 

We  are  of  opinion  that  the  judgment  cf 
tbe  Lower  Courts  ought  to  be  reversed.  We 
think  that  there  is  no  evidence  of  the  neces- 
ti^  either  for  the  sale  or  the  zur-i-peshgee 
loses.  When  the  case  came  on  before  Mr. 
Justice  Steer  and  Mr.  Jastice  Leving,  it 
iras  contended  that  the  finding  of  the  Judge 
yna  without  evidence,  and  that,  in  respect 
Of  the  zur-i-peshgee  mortgages,  the  Judge 
lid  failed  to  enquire  or  express  any  opinion 
ii  to  whether  they  were  given  under  neces- 
sity or  not. 

The  learned  Judges  of  the  High  Court 
•ay— 

^  With  respect  to  the  znr-i-peshgces,  we 
ind  that  the  objection  raised  is  correct.  No- 
thing ts  said  in  the  judgment  whether  these 
Aai^es  upon  the  estate  were  justified  or  not 
ift  5»  groond  of  legal  necessity.  This 
ib)eciion  goes  to  the  root  of  the  judgment, 
ttr^  without  that  necessity,    Gouree    Dutt  >  had  been  examined  before  the  Arbitrators. 

VoLVI. 


argument  before  this  Court  in  support  of  the 
judgment;  one  being  for  the  insignificant 
sum  of  Rupees  loo. 

'*  There  does  not  appear  to  be  any  finding 
by  the  Judge  on  the  prayer  of  the  plaint 
for  the  annulment  of  the  zur-i-peshgee  deed 
dated  the  2.9ih  March  i860,  which  alone 
would  necessitate  a  remand.  We,  therefore, 
require  the  Judge  again  to  take  up  this  case, 
and,  having  regard  to  the  foregoing  remarks, 
re-hear  the  case,  and  decide  on  the  existing 
necessity  for  creating  the  charges  by  Gouree 
Dutt,  the  faft  of  due  enquiries  made  by  the 
lender,  and  the  bona  fides  of  the  whole  case ; 
and  we  should  remark  that  the  Judge  should 
take  the  evidence  of .  the  witnesses  sworn 
and  examined  in  his  own  presence,  and 
not  rely  on  evidence  given  by  persons  before 
Arbitrators,  taken  under  an  abortive  refer- 
ence which  fell  to  the  ground." 

I'he  Judges  appear  to  have  been  under  an 
error   in   supposing  that    several  witnesses 
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It  turns  out  that  Gouree  Dutt  alone  was  exa- 
mined. When  the  case  went  back  for  a  new 
trial,  the  Judge  in  his  judgment  observes : — 
-  "  The  order  for  the  examination  of  wit- 
nesses appears  to  be  founded  on  a  mistake  of 
the  Additional  Judge,  where  he  alludes  to 
the .  statement  of  witnesses  before  the  Arbi- 
trators, for  both  parlies  admit  that  Gouree 
Dutt  was  the  only  person  who  then  gave 
evidence;  and  as  he  is  dead,  he  cannot 
be  summoned  to  give  his  evidence  afresh 
before  this  Court.  It  was,  therefore,  agreed 
that  there  were  no  witnesses  requiring  to  be 
summoned,  and  that  the  case  only  required  to 
be  heard  and  argued." 

No  further  evidence  was  taken  on  this  new 
trial.    The  Judge  says  : — 

"  The  case  was  fully  argued  on  both  sides. 
The  evidence  as  to  the  legal  necessity  for 
the  zur-i-peshgees  and  for  the  sale  of  the* 
four  villages  consists  in  the  deeds  them- 
selves, in  the  filed  decrees  of  Court,  kist- 
bundees,  sales,  ikrarnamahs,  bonds,  and 
mortgages." 

Now,  the  deeds  themselves  did  not  prove 
the  necessity.  They  only  proved  that  the 
conveyance  was  executed ;  and  as  to  the 
bonds  and  mortgages  referred  to  by  the 
Judge,  they  appear  to  be  old  bonds  and 
mortgages,  and  our  attention  has  not  been 
pointed  to  any  one  of  the  documents  which 
was  an  existing  debt.  They  only  showed 
that,  in  former  times,  the  family  had  been 
indebted.  But  these  documents  appear  to 
have  been  brought  into  Court  and  filed  by 
the  parties  to  show  that  they  had  been  paid 
off ;  and  those,  no  doubt,  were  the  documents 
to  which  the  Judges  of  the  High  Court  re- 
ferred as  being  the  bonds  and  securities 
which  had  been  paid  off. 

The  Judge  goes  on  to  say  : — 
.  **  These  deeds  embrace  a  period  from  ist 
June  1802  to  26ih  April  1826.  They  are 
all  registered  or  sealed,  and  show  debts  in- 
curred by  Ishur  Dutt,  the  father  of  Gouree 
Dutt,  amounting  to  Rupees  1,70,1 19.  Other 
deeds,  again,  registered  and  filed,  and  for  a 
period  between  1833  and  1837,  show  that 
Gouree  Dutt  was  in  debt  to  the  extent  pf 
Rupees  i ,  i  o,  2  4  2 .  Both  father  and  son  appear 
to  have  lived  by  borrowing." 

The  Judge  proceeds  to  say  that  certain 
mouzahs  had  been  mortgaged  ;  but  these  are 
not  the  mouzahs  included  in  the  zur-i-pesh- 
gee  leases. 

The  advances  on  the  zur-i-peshgee  leases 
amounted  altogether  to  7,241  rupees.  The 
mode  in  which  the  money  is  said  to  have 
been    disposed   of   was — Zj^   rupees  were 


given  to  a  creditor,  1,640  rupees  to  another 
creditor,  and  325  rupees  to  a  third  party^ 
The  rest  of  the  money  was  disposed  of  in 
sundry  expenses  set  forth  in  a  jumma  khar« 
ruch.  That  does  not  prove  the  necessity  fot 
borrowing  7,341  rupees.  With  regard  to  the 
sale,  it  also  depends  upon  the  deed  of  sale 
and  upon  the  evidence  of  Gouree  Dutt.  He 
says  that  the  sale  was  for  1 3,000  rupees,  and 
that  he  disposed  of  3,000  rupees  in  payment 
of  certain  debts.  As  to  the  remaining  9,000 
rupees,  he  does  not  show  that  it  was  neces* 
sary  for  the  payment  of  debts. 

Although  the  case  cited  shows  that  it  may 
not  be  necessary  for  the  lender  of  money 
upon  zur-i-peshgee,  or  for  the  purchaser  of 
an  estate  which  is  actually  sold,  to  see  to 
the  application  of  the  purchase-money,  still 
it  is  nec*essary  for  him  to  make  due  enquiry 
as  to  the  necessity  to  borrow  or  sell.     Bat 
no  evidence  of  the  kind  was  given  to  show 
that  the  kinsman  who  purchased  this  estate, 
from  enquiries  made  by  him,  was  lead  to 
believe  that    12,000  rupees  were  necessary 
for    payment    of    debts.    If    the    necessity 
existed,  or  if  the  purchaser,  from  enquiries 
bond  fide  made,  was  led  to  believe  that  a 
necessity  to  sell  existed,  the  sale  would  not 
be  invalidated  by  Gouree  Dutt's  failing  to 
apply  the  money  properly ;  but  no  necessity 
is  proved,  nor  is  it  shown  that  any  reason- 
able  or  proper  enquiry  was   made  by    the 
kinsman  purchaser  as  to  whether  there  «ras 
any  necessity.    The  Judge  has  found  thai 
there  was  necessity  for  the  sale  upon  evi- 
^dence  which   did  not  leg*ally  warrant   that 
finding.     Under    these    circumstances,    the 
decision  of  the  Judge  is  erroneous  in  p<Hat 
of  law.     Upon  the  remand  of  this  case  by. 
the  High  Court,  the  parlies  could  have  come 
forward  and  given  their  own  evidence   to 
show  that  necessity    existed;   because,    al- 
though Gouree  Dutt  was  dead,  the  circum- 
stances   of    the    family    might    have    been 
proved  to  be  such  that  it  was  necessary  to 
borrow  the   money,  or  that  the   purchaser 
from  enquiries  made,  believed  that  it   was 
necessary  to  make  the  sale  and  borrow  the 
money  under  the  zur-i-peshgee  leases. 

An  issue  was  raised  whether  the  plaintiff 
was  born  at  the  time  when  the  zur-i-peshgee 
lease  was  executed.  There  being  an  issue 
under  which  the  parties  might  have  given 
evidence  before  the  Principal  Sudder  Ameen* 
they  abstained  from  giving  that  evidence. 

Hurryhur  Dutt  does  not  add  anything 
toHhe  evidence  of  Gouree  Dutt  as  to  tlie 
important  point  whether  or  not  there 
neceesity  for  executing  those  zur-i-j 
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leases.  He  does  say  that  the  money  was 
handed  over  to  the  mortgagor,  but  that  he  did 
.not  see  it  handed  over.  In  so  far  as  respects 
the  handing  over  the  nloney  to  the  mortgagor, 
the  evidence  of  Hurryhur  Dutt  is  con- 
tradictory to  that  of  Gouree  Dutt. 

The  decision  of  the  Lower  Court  will  be 
reversed  with  costs,  and  the  plaintiff's  suit 
decreed. 


The  5ih  September  1866. 

Present : 

The  Hoa'ble  H.  V.  Bay  ley  and  Shumbhoo- 
naih  Pundit,  Judges, 

Ryots  without  written  lease  (Rights  oi'). 

Case  No.  1624  of  1866. 

Special  Appeal  from  a  decision  passed  by 

iht    Principal    Sudder    Ameen    of    West 

Burdwan^  dated  tke  2jrd  March   1866, 

'  affirming  a  decision  passed  by  the  Moon- 

siff  of  Oundahj  dated  the  2$th  November 

« 

Doorga  Churn  Mullick  (Defendant), 
Appellant^ 

versus 

Bhoomion  Manjhee  (Plaintiff)  and  others 
(Defendants),  Respondents, 

m 

Saboo  Bungsheedhur  Sein  for  Appellant. 
Bahoo  Gopeenath  Banerjee  for  Respondents. 

Ryots  do  not  lose  their  rights  of  occupancy,  or  their 
ffigfat  to  hold  at  fixed  rates,  merely  because  they  cannot 
fMTodiice  a  written  tease. 

The  special  appellant  contends  that  the 
Lower  Appellate  Court  should  have  tried  the 
nature  of  ihe  jote  of  the  plaintiff,  that  is, 
whether  it  was  raourosee  as  alleged  by  the 
plaintiff,  or  merely  temporary  as  alleged  by 
the  landlord  who  supports  the  lease  of  1257 
set  up  by  the  special  appellant;  that  the 
plaintiff  has  not  produced  the  original  lease 
or  secondary  evidence  in  support  of  its  exist- 
cacc ;  that  the  Lower  Appellate  Court  should 
not  have  tried  the  question  of  limitation 
along  with  the  merits;  and  that  it  should 
haire,  before  passing  a  decree  in  favor  of  the 
plaintiff,  taken  into  consideration  also  the 
evidence  produced  by  the  defendjints. 

The  special  appellant  is  not  right  in  any 
ooe  of  his  assertions,  either  as  regards  the 
law  or  the  facts  urged  by  him. 

The  Lower  Appellate  Court  fully  tried  the 
case  of  the  defendants,  and  found  tha^  the 
alleged  abandonment  by  the  plaintiff  in  1252, 
or  the  alleged  termination  of  his  lease  in 


1256,  the  alleged  khas  possession  by  the 
landlord,  and  the  pottah  alleged  to  have 
been  given  by  the  latter  to  the  special  appel- 
lant in  1257,  were  all  groundless  and  false. 
If  the  Lower  Appellate  Court  failed  to  add 
that,  having  disbelieved  the  pottah  of  the 
special  appellant,  it  consequently  discredits 
also  the  receipts  for  rents  produced  by  him, 
there  can  be  no  ground  to  admit  this  special 
appeal. 

In  order  to  justify  a  decree  to  the  plaint- 
iff  in  this  case,  it  was  sufficient  to  decide,  as 
the  Lower  Appellate  Court  has  done,  that  the 
plaintiff  held  as  a  ryot  before  he  was  dis- 
possessed, that  the  proved  date  of  his  dis- 
possession is  within  the  period  of  limitation 
allowed  by  law,  and  that  the  pottah  set  up 
by  the  defendant  was  false.  It  was  not  at 
all  legally  necessary  to  try  further  the  exact 
nature  of  the  tenancy  of  the  plaintiff,  or  to 
settle  the  exact  amount  of  rent  payable  by 
him  to  his  landlord. 

Ryots  in  this  country  seldom  hold  written 
leases,  and  ryots  like  the  plaintiff  cannot 
lose  the  rights  to  hold,  and  to  hold  even  at 
fixed  rates,  merely  because  they  cannot  pro- 
duce a  written  lease.  The  provisionis  of  the 
law  are  to  the  contrary. 

On  the  findings  of  fact  as  recorded  by 
both  the  Lower  Courts,  we  see  no  reason  to 
interfere,  and  reject  the  special  appeal  with 
costs. 


The  6ih  September  1866. 

Present : 

The  Honble II.  V. Bayley and  Shumbhoo- 
nath  Pundit,  Judges, 

Oans  probattdi<-PIe«  of  fraud. 

Case  No.  1634  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shaha-' 
bad,  dated  the  2gth  March  1866,  affirm- 
ing  a  decision  passed  by  the  Sudder 
Ameen  of  that  District y  dated  the  8th 
August  186$, 

Lalla  Arbunt  Doss  (Plaintiff),  Appellant^ 

versus 

Lalla  Molhoora  Lai  and  others  (Defendants), 

Respondents, 

Baboos   Mohesh    Chunder    Chowdhry    and 
Khetturnath  Bose  for  Appellant. 

Mr,  C.  Gregory  for  Respondent^. 

Where  a  defendant  does  not  specifically  allege  fraud 
otherwise  than  when,  generally  denymg  the  truth  of 
the  plaintiff's  allegations,  he  states  the  plaintiff 's  claim 
to  \k  not  true,  the  onus  probandi  is  on  the  plaintiff*    ' 
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The  pleas  taken  in  this  special  appeal  by 
the  pleaders  before  us  are:  (i)  That  in  this 
case  the  burden  of  proving  the  plea  of  fraud 
should  have  been  on  defendant  who  urged  it, 
and  that  there  were  in  this  case  none  of 
those  exceptional  circumstances  which  might 
shift  that  burden.  (2)  That  at  least  the 
special  appellant  has  a  right  to  a  decree 
against  Mothoora  who  executed  the  mort- 
gage-bond to  plaintiff. 

Plaintiff's  case  is  that  one  Mothoora  gave 
him  a  mortgage-bond  on  the  7th  March  1 864, 
which  was  presented  for  registry  on  the  8ih 
and  registered  on  the  9th.  Under  this  bond, 
plaintiff  sues  to  get  possession  of  the  mort- 
gaged property. 

Mothoora,  being  made  a  defendant,  files  no 
answer,  nor  does  he  defend  the  case  at  all. 

The  case  of  the  other  defendant,  Fukeer 
Chand,  is  that  the  same  Mothoora  gave  an- 
other bond  for  this  same  property,  on  which 
a  decree  went  and  the  property  was  sold, 
and  this  defendant  purchased  it  bond  fide  in 
execution.  Whether  the  sale  was  on  7th  or 
8th  of  that  same  March  is  not  clear.  At 
the  sale,  no  mention  was  made  of  plaintiff's 
ralleged  bond  or  rights  at  the  time  of  sale. 

Both  the  Lower  Courts  have  found,  as  a 
matter  of  fact,  that  the  plaintiff's  transaction 
^as  not  proved  to  be  a  real  one  by  the  evi- 
;dence  he  adduced,  and  that  it  was,  in  fact,  a 
collusive,  fictitious,  and  fraudulent  transac- 
tion. 

Against  this  decision,  the  special  appellant 
appeals  on  the  grounds  before  noticed. 

In  our  opinion,  the  pleas  in  special  appeal 
are  as  baseless  as  the  plaintiff's  claim  has 
been  found  to  be.  Defendant  did  not  speci- 
ally allege  fraud,  otherwise  than  when,  gene- 
rally denying  the  truth  of  plaintiff's  allega- 
tions, he  stated  the  claim  put  forth  by  plaint- 
iff to  be  not  true,  which  every  defendant 
may  do  who  denies  a  claim.  There  is  no- 
thing in  this  which  relieves  plaintiff  of  the 
ordinary  burden  of  proving  his  own  allega- 
Jtions.     We  reject  his  first  plea  accordingly. 

On  the  second  plea,  we  do  not  think  a 
plaintiff,  coming  into  Court  with  what  is  to 
be  found  as  a  fact  by  competent  Courts  to  be 
a  false  and  fictitious  claim,  has  any  right  to 
ask  for  any  assistance  from  the  Court.  We 
therefore  also  reject  this  plea. 

We  observe  that  the  two  vakeels  of  the 
Shahabad  Sudder  Ameen's  Court  who  de- 
posed in  this  case  seem,  by  their  evidence,  to 
think  that,  if  they  are  asked  or  instructed  to 
witness  or  attest  a  deed,  it  may  be  done  after 
the  time  of  its  execution  and  attestation  by 
Others.    This  irregularity  in  those  who  have 


to  advise  and  protect  others  In  legal  afiEain 
does  not  promise  well  for  the  interests  of  tbe, 
clients  who  employ  th&m. 

We  dismiss  the  appeal  with  costs. 


The  7th  September  1866. 

Preitnl : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markbj, 

Judges. 

Jurisdiction— Section  ^  Act  VIII.  of  1859— 
Filing  of  additional  exhibits. 

Case  No.  1333  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Amten  of 
East  Burdwany  dated  the  2^h  Fehrmasy 
18 66 J  affirming  a  decision  passed  by  ike 
Moonsiff  of  Kalnahy  dated  the  28th  De^ 
cemher  186^^, 

Mohesh  Chunder  Sheet  (one  of  the  Defend- 
ants), Appellcmt, 

versus 

Shoshee  Mookhee  Debia  (Plaintiff), 
Respondent. 

Baboo  Umbitia  Churn  Banerjee  for 
Appellant. 

Baboos  Chunder  Madhub  Ghose  and  SreeneUk 
Banerjee  for  Respondent. 

l*he  High  Court  cannot  interfere  with  the  refostl  «f 
a  Lower  Court  to  comply  with  an  applicatioa 
Section  355,  Act  VI 11.  of  1S59,  to  file  additional 


The  Court  in  its  discretion  has  refused  tt> 
allow  the  appellant  to  file  addttional  exhil>te» 
upon  an  application  made  under  Section  355  ; 
and  wiih  the  exercise  of  that  discretion 
have  no  power  to  interfere. 

llhe  appeal  is  dismissed  with  costs 
interest. 

d     - 
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The  7th  September  1866. 

Present : 

The  Hon'blc  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Hiodoo  Law  (Mitakshara)— Succession  (of 
majdea  danghter) — Paternal  uncle. 

■ 

Case  No.  1227  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Cuttack^  dated 
the  ijth  January  1866^  reversing  a  de- 
cision  parsed  by  the  Moonsiff  of  Pooree, 
dated  the  jist  July  186 j, 

'MnsssLtani  Toolsee  (Plaintiff),  Appellant, 
•  versus 

9  

Mohadeb  Raot  and  others  (Defendants), 

/Respondents, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboos  Mohendro  Lai  Shome  and   Taruck- 
nath  Sein  iTor  Respondents. 


According  to  the  Mitakshara  Law,  a  maiden  daughter 
DCS  not  succeed  to  her  father  in  preference  to  her 
fstemal  uncle. 


We  concur  with  the  Judge. 

The  family,  it  is  admitted,  were  joint  in 
food  and  estate,  and  the  Mitakshara  Law 
L  governs  the  case. 

A  maiden  daughter  does  not  succeed  to 
I  the  estate  of  her  father  in  preference  to  her 
[pdemal  ancle.  {See  page  22^  Volume  I., 
\  Imd  page  46,  Volume  li.,  Macnaghten's  Hin- 
\  doo  Law.) 

The  law  quoted  by  the  pleader  for  the 
^)€cial  appellant  applies  to  families  who  are 
Kparate  in  estate. 

The  appeal  is  dismissed  with  costs  and  m- 


The  7th  September  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W-  Markby, 

Judges. 

Suit—Ghatwalee  lands—Assessment 
Case  No.  1359  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Lieutenant-Colonel  J,  S.  Davies,  Judicial 
Commissioner  of  Chota  Nagpore,  dated 
the  2'jth  January  1866,  affirming  a 
decision  passed  by  Mr,  B,  C,  Money ^ 
Deputy  Commissioner  of  Maunbhoom^ 
dated  the  i^th  November  186^, 

Rajah  Jugo  Jewan  Lai  (Plaintiff),  Appellant, 

versus 

Roghoonath  Kopat  and  others  Pefendants), 

Respondents, 

Baboo  Bungsheedhur  Sein  for  Appellant. 

No  one  for  Respondents. 

A  suit  will  He  to  assess  lands  occupied  by  ghatwals  ii| 
excess  of  the  area  recorded  in  their  isamno^see. 

This  was  not  a  suit  to  enhance  the  rent 
of  the  ghatwals,  but  to  assess  the  lands  itt 
their  occupation  in  excess  of  the  area  re- 
corded in  the  isumnovisee  filed  by  the 
ghatwals.     Such  a  suit  will  clearly  lie. 

Remanded  accordingly  for  trial. 


*  The  7th  September  1866. 

Present  : 

The  Honble  G.  Loch  and  J.  P.  Norman, 

Judges, 

Estoppel—Purchaser  in  execution  of  decrees- 
Admission  by,  or  decree  against,  judgment- 
debtor. 

Case  No.  1523  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwany  dated  the  ijth  March  i866y 
reversing  a-  decision  passed  by  the  Moom-' 
siff  of  Bacoondah,  dated  the  6th  September 
186s, 

Rungo  Monee  Debia  (one  of  the  Defendants), 

Appellant, 

versus 

Raj  Coomaree  Bibee  and  another  (Plaiatiffs), 

Respondents, 

e 
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Bahoos  Juggodanund  Mookerjee  and  Bung- 
sheedhur  Sein  for  Appellant. 

Baboo  Nil  Madhuh  Sein  for  Respondents. 

•  A  purchasei:  in  execution  of  a  decree  of  a  Civil  or 
Revenue  Court  is  not  bound  by  any  admission  made 
by  his  execution-debtor,  nor  ordinarily  by  a  decree 
against  such  person. 

The  plaintiff  in  this  case  is  a  widow,  a 
member  of  a  joint  Hindoo  family,  who,  by  an 
agreement  between  herself  and  the  other 
members  of  the  family,  was  to  receive  in 
lieu  of  property  to  which  she  was  entitled  as 
heiress  of  her  husband  certain  monthly 
payments,  it  being  declared  that,  if  the 
parties  failed  to  pay  her,  she  might  sue  for 
arrears.  A  portion  of  the  property  in 
which  she  would  have  had  an  interest  but 
for  this  contract  was  sold  to  a  person  named 
Gudadhur  Banerjee  in  execution  of  a  decree. 
The  plaintiff  subsequently  brought  a  suit 
against  Gudadhur,  and  obtained  a  decree 
against  him  for  a  proportion  of  her  main- 
tenance-allowance, as  if  it  were  a  charge  on 
the  property  purchased  by  him.  The  decree 
was  dated  the  6th  of  October  1863.  On 
the  28th  of  April  1865,  the  property  of 
Gudadhur  was  sold  under  the  provisions  of 
Sections  13  and  14  of  Act  XL  of  1859,  and 
the  purchaser  admittedly  acquired  such 
interest  as  would  be  given  him  by  Section 
54  of  that  Act. 

Now,  Section  54  enacts  as  follows : — 

"  When  a  share  or  shares  of  an  estate  may  j 
"be  sold  under  the  provisions  of  Section  13, 
"or  Section  14,  the  purchaser  shall  acquire 
"the  share  or  shares  subject  to  all  encum> 
"brances,  and  shall  not  acquire  any  rights 
"  which  were  not  possessed  by  the  previous 
"owner  or  owners." 

On  the  9th  of  August  1865,  the  now- 
plaintiff  brought  a  suit  against  the  purchaser 
seeking  to  have  a  declaration  that  her  right 
to  maintenance  under  the  original  agreement 
was  a  charge  on  the  properly  purchased  by  1 
him,  and  she  has  obtained  a  decree  in  the  . 
Lower  Appellate  Court. 

From  this  decision  the  defendant  appeals.  > 

We  are  of  opinion  that  it  is  perfectly ! 
clear  that,  under  the  original  agreement,  the 
maintenance  contracted  to  be  paid  to  plaint- 
iff was  not  a  charge  upon  the  estate,  and 
that,  in  point  of  fact,  the  purchaser  acquired 
the  share  purchased  by  him  free  of  any 
encumbrance  in  respect  of  it. 

But  the  Lower  Appellate  Court  was  of 
opinion  that  the  decree  against  Gudadhur 
bound  his  share  of  the  estate,  and  that  the 
now-defendant  was  also  bound  by  tbat 
decree. 


We  do  not  think  this  agreement  vdl 
founded.  As  a  matter  of  fact,  as  we  have 
said  already,  the  share  acquired  by  tke 
defendant  was  free  from  all  encumbraoceL 
The  defendant,  as  purchaser  at  a  sale  by 
auction  for  arrears  of  revenue,  did  not  come 
in  as  privy  in  estate  to  Gudadhur,  the 
debtor,  nor  was  he  in  any  degree  bound  bj 
the  judgment  which  prevented  Gudadhar 
from  denying  that  the  share  was  encumbered 
He  c^me  in  as  a  stranger  by  an  act-in-lav, 
and  we  think  it  clear  that  a  person  sd 
coming  in  as  a  purchaser  in  execution  of  a 
decree  of  a  Civil  or  Revenue  Court  is  not 
bound  by  any  admission  made  by  his  execu- 
tion-debtor nor  ordinarily  by  a  deote 
against  such  person.  The  decree  did  not 
directly  affect  or  bind  the  land,  but 
merely  bound  Gudadhur  personally,  and 
prevented  him  from  denying  his  liability. 
It  is  not  like  the  case  of  a  judgment  in  a 
boundary-suit  against  a  prior  owner,  as  to 
which  see  2  Weekly  Reporter,  page  191. 

We  think,  therefore,  that  the  decision  of 
the  Lower  Court  must  be  reversed,  and  tbe 
plaintiff's  suit  dismissed  with  costs  and 
interest. 

The  order  in  this  case  will  govern  Special 
Appeal  No.  1524,  which  will  also  be  decreed 
with  costs  and  interest. 


The  7th  September  1866. 

Present : 

The  Hon^ble  G.  Loch  and  J.  P.  Norman, 

Judgtss 

Ancestral  property— Hindoo  Widow— Maiate- 
(nance— Sale  of  share. 

Case  No.  1504  of  1866. 

Special  Appeal  from  a  decision  passed  iy 
the  Principal  Sudder  Ameen  of  West 
Burdwany  dated  the  gth  March  i8(>^\ 
affirming  a  decision  passed  by  the  Mo9\ 
siff  of  Bacoondah,  dated  the  6th  Septem- 
ber i86j. 

Paro  Bibee  (Plaintiff),  Appellant, 

versus 

Gudadhur  Banerjee  and  another  (Defend* 
ants),  Respondents. 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboo  Juggodanund  Mookerjee  for  Re- 
spondents. 

Upon  a  suit  by  a  Hindoo  widow  against  the  bro(h<A 
of  her  deceased  husband  for  her  share  of  th«  aocestnd 
pApcrty,  an  agreement  was  come  to  between  the  ptiticf 
oy  which  the  widow  gave  up  her  right  to  the  \xA  i>l 
consideration  of  her  receiving  maintenance  Ccooi  ^ 
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brothers.^    Subsequently,  the  share  of  c 
then  having  been  sold,  the  widow  now  sv 


one  of  the  bro- 
sues  to  have  the 

t'ropeity  so  sold  charged  with  her  annuity.  Held  that 
er  suit  could  not  be  maintained. 

This  ts  a  suit  by  Mussamut  Paro,  the 
widow  of  one  Ram  Pershad.  It  appears 
that  Ram  Pershad,  Kishen  Pershad,  Sheeb 
Pershad,  and  Debee  Pershad  were  four  bro- 
thers who  inherited  estates  from  their  father. 
Afterwards  Ram  Pershad  died,  leaving  the 
plaintiff,  his  widow.  Disputes  having  arisen 
between  them,  Mussamut  Paro  brought  a 
suit  against  Sheeb  Pershad,  Kishen  Pershad, 
and  Chebee  Pershad  for  her  share  of  the  pro- 
perty. The  disputes  were  settled  by  an 
agreement  which  recited  that,  according  to  a 
settlement  made  and  the  custom  of  the  family 
which  is  ruled  by  the  law  of  Kannoje,  the 
brothers  fixed  200  rupees  a  year  as  her  year- 
ly maintenance,  and  that  Mussamut  Paro, 
as  long  as  she  lives^  will  receive  this.  *'  If,'' 
ihcy  say,  "  we  do  not  pay,  you  will  realize  it 
from  us  month  by  month  as  a  decree."  Mus- 
sainot  Paro  agreed  to  this.  The  parties 
remained  in  possession,  paying  the  amoimt, 
for  many  years,  from  a  period  prior  to  1831 
to  the  present  time.  Recently,  however,  the 
share  of  Doorga  Pershad,  one  of  the  sons  of 
Kishen  Pershad,  has  been  sold  and  purchased 
by  Gudadhur  Banerjee.  The  plaintiff  now 
seeks  to  have  it  declared  that  the  property 
so  sold  to  Gudadhur  Banerjee  should  be 
charged  with  the  annuity.  We  think  that 
there  is  no  ground  for  her  contention.  It 
is  quite  clear  that  the  agreement  between  the 
parties  was  that  ^he  gave  up  her  right  to 
the  land  as  the  widow  of  Ram  Pershad,  and 
trusted  to  the  surviving  brothers  personally 
for  her  maintenance.  This  suit,  therefore, 
has  been  properly  dismissed  by  the  Court 
below,  and  we  dismiss  the  appeal  with  costs 
and  interest. 


Baboo  Koolodeep  Narain  Singh  (Plaintiff), 

Appellant^ 


versus 


The  8th  September  1866. 
Present : 


The  Honbic  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G.  I.och,  L.  S.  Jackson,  and  Shumbhoonaih 
Pundit,  Judges, 

GlHiftwalee  fawds— Resumption  of— by  Zemindar. 
Case  No.  290  of  1865. 

figular  Appeal  from  a  decision  passed  by 

^  Bat^0o  Nurrutun  Multictt,  Principal  Sud- 

ithAmeen  of  Bhaugulpore,  dated  the  21st 


Mahadeo  Singh  and  others  (Defendants), 

Respondents, 

Mr,  R,  V,  Doyne  and  Bahoos  Unnodapersad 
Banerjee  and  Dwarkanath  Milter  for  Ap- 
pellant. 

Bahoos  Kishen  Kishore  Ghose  and  Juggoda^ 
nund  Moolterjee  for  Government  Respond- 
ent. 

Mr,  R,  T,  Allan  and  Bahoos  Onookool  Chun-- 
der  Mookerjee  and  Mohendro  Lai  Shome 
for  Ghatwai  Respondents. 

Where  a  ghatwalee  tenure  was  granted  under  a  valid 
sunnud  from  a  person  representing  the  then  Govern- 
ment in  that  behalf  more  than  loo  years  ago,  and 
had  been  allowed  to  change  hands  by  descent  or 
purchase  without  question,  the  zemindar  was  held 
mcompetent  of  his  mere  motion,  without  the  assent 
and  against  the  will  of  the  Government,  to  put  an 
end  to  the  ghatwalee,  to  deprive  the  ghatwals,  and  to 
treat  them  as  common  trespassers. 

Ihis  case  was  re/erred  to  a  Full  Bench  by 
L.  S.  Jackson  and  Markhy,  J  J,,  under  the 
following  orders  : — 

Jackson,  J, — It  seems  to  me  more  conve- 
nient that  this  argument  should  not  proceed 
further  at  present,  because,  although  there  are 
certain  points  of  dissimilarity  betweenthis  case 
and  the  case  in  which  Justices  Trevor  and 
Campbell  recorded  their  judgment  in  June 
.last  year  (3  Weekly  Reporter,  p.  '84),  still  the 
'Meading  point  in  the  case,  namely,  as  to  the 
nature  of  ghatwalee  tenure  founded  upon  a 
sunnud  such  as  that  produced  by  the  defend- 
ant in  this  case,  is  undoubtedly  the  same,  and 
the  leading  point  woold  have  to  be  decided. 
But,  speaking  for  myself,  I  am  not,  as  far  as 
I  am  at  present  advised,  prepared  to  concur  in 
the  judgment  in  that  case ;  and,  looking  at  the 
extreme  importance  of  the  case,  it  appears  to 
me  that  this  case  ought  to  be  referred  for  the 
decision  of  a  Full  Bench. 

I  therefore  propose  that  the  case  be  referred 
for  the  decision  of  a  Full  Bench. 

Markhy,  J,— I  entirely  concur  in  the  pro- 
priety of  referring  this  case  to  the  decision  of 
a  Full  Bench.  Upon  the  case  itself,  I  express 
no  opinion. 


Full  Bench  Judgments, 

Peacock,  C./.— The  plaintiff  in  this  case 
seeks  to  recover  possession  with  mesne-profils 
of  certain  mouzahs  in  Bhaugulpore. 

The  plaintiff  rests  his  title  upon  a  purchase 
under  a  sale  by  auction  for  arrears  of  revenue 
of  the  zemindary  under  which  the  mouzahs 
are  held. 
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The. defendants  contend  that  the  lands  are 
held  by  them  under  a  hereditary  ghatwalee 
tenure.  In  his  written  statement,  the  plaint- 
iff says :  "  The  sunnud  was  granted  on 
•*  CondKion  of  ghatwalee  service,  the  perform- 
**  ance  of  which  in  behalf  of  the  defendants 
**  has  been  dispensed  with  for  a  long  time, 
"  nor  is  there  any  necessity  for  the  service. 
Your  petitioner  is  entitled  to  take  posses- 
sion of  the  disputed  mouzahsin  consequence 
^'  of  the  same  having  been  comprised  in  the 
''  property  purchased  by  him,  and  of  the 
**  service  of  ghatwalee,  which  was  a  condition 
"  of  the  grant,  having  been  dispensed  with." 
It  is  contended,  on  the  part  of  the  plaintiff, 
that,  as  the  services  are  no  longer  required  and 
have  been  dispensed  with,  he  is  entitled  to  put 
tn  end  to  the  tenure,  and  to  recover  possession 
ti  the  lands.  It  does  not  appear  that  the 
services  have  ever  been  expressly  dispensed 
with  by  the  plaintiff  or  his  predecessors,  or 
that  any  distinct  notice  was  given  to  the 
defendants,  before  he  commenced  this  action, 
that  the  services  were  no  longer  required,  and 
that  the  plaintiff  intended  to  treat  the  defend- 
ants as  trespassers.  The  Collector  appeared 
on  behalf  ol  Government,  and  put  in  a  written 
statement  to  the  effect  that  the  Government 
Bad  not  renounced  its  claim  to  demand  ghat- 
walee services,  and  that  it  would  enforce  the 
demand  when  necessary.  The  Principal 
Sudder  Ameen  dismissed  the  claim.  He  says : 
'*  As  this  case  is  analogous  with  that  decided 
'*  by  the  High  Court,  I  have  no  alterna- 
"  tive  but  to  dismiss  it.  As  in  the  case 
"  decided  by  the  High  Court,  so  in  this,  a 
^'  sunnud  by  Mahomed  Sadiq  bearing  date 
^  1 1 50,  as  well  as  a  decision  of  the  Bhaugul- 
"  pore  Court  by  Mr.  Fronbel  of  1796,  are 
^'  produced.  In  the  latter,  mention  is  made 
*'  of  sunnudsby  Mahomed  Sadiq  of  1 150,  and 
"  by  Alia  Koolee  Khan  in  the  fourth  year  of 
**  his  reign,  and  of  perwannahs  by  Messrs. 
"Cleveland  and  James  Grant,  dated  1198 
"  and  1 79 1  respectively.  It  further  appears 
"  from  it  that  this  tenure  was  resumed  by 
"  Government  in  1 186,  but  was  subsequently 
''  released,  and  that  it  has  been  paying  a 
"  small  quit-rent  since  its  release. 

"  Plaintiff's  pleader  has  made  an  attempt 
'*  to  change  his  cause  of  action  by  saying 
"  that  the  tenure  is  a  common  one,  and  there- 
**  fore  liable  to  cancelment  under  a  provision 
*'  of  the  Sale  Law  ;  but  the  plaintiff  cannot  be 
"  allowed  to  do  so  at  the  last  stage  of  his  case. 
'*  Besides,  as  the  tenure  has  been  held  at  a 
"  fixed  rent  from  before  the  Permanent 
"  Settlement,  it  is  likewise  protected  under 
*^  Section  37  of  Act  XI.  of  1859.  It  is, 
^  therefore,  ordered  that  the  case  be  dismissed 
^*  with  costs." 


It  appears  to  me  that  the  Principal  Sudder 
Ameen  was  right  in  dismissing  the  case,  at, 
upon  the  ground  that  the  defendants  had  a 
right  in  this  tenure,  which  it  was  not  in  the 
power  of  the  zemindar  to  destroy ;  and,  2nily, 
that  the  plaintiff  acquired  no  right  to  cance! 
the  tenure  by  reason  of  his  purchase  under 
the  auction-sale  for  arrears  of  revenue,  and 
that  he  stood  in  no  belter  position  than  the  j 
zemindar  with  whom  the  Permanent  Settle- 
ment was  entered  into. 
'  From  the  deed  which  we  have  before  i» 
it  appears  that,  as  far  back  as  11 50  Fuslee, 
which  corresponds  with  1743»  about  22  f^*^ 
before  the  East  India  Company  obtained  the' 
Dewanny,  a  grant  was  made  to  Mahadeo  of 
this  tenure  as  a  ghatwalee  tenure. 

It  appears,  further,  that  before  the  Penna^ 
nent  Settlement  Mahadeo  died,  and  his  soir. 
succeeded  to  the  ghatwalee  tenure ;  for  we  find 
that  a  suit  was  brought  in  1796,  not  against 
Mahadeo,  but  against  his  son,  for  the  rent 
for  4  years  from  1792,  which  was  prior  ta 
the  date  of  the  Permanent  Settlement.    In 
that  suit  it  was  held  that  the  plaintiff  could  not' 
recover  more  than  6 1  rupees  a  year — the  rate 
at  which  rent  had  beeri  paid  up  to  that  time. 
Thus,  we  find  that  the  estate  was,  in  point  of 
fact,  in  the  possession  of  Mahadeo's  heir-at-law 
before  the  date  of  the  Permanent  Settlement 
I  have  had  the  sunnud  translated.    It  recited 
"  that,  whereas  the  service  of  ghatwalee  o^ 
"  Tuppeh    Dakhilgunge    pertaining    to  the 
"  said  pergunnah(Bhaugulpore)  andMouzahs 
"  Khotul,&c.,  appertaining  to  the  said  Tuppeh" 
^*  as  ghatwalee  tenure,  werfc  conferred  upon. 
"  Mahadeo  before  **  (so  that  this  was  a  con- 
firmation, not  the  first  grant,  of  the  ghat- 
walee tenure),  "  and  whereas  at  present  also 
"  he   has   been    confirmed   as   per    detsul" 
(in  the  detail  the  two  mouzahs,  the  subject 
of  the  present  suit,   are  included)   "  in  Ms 
"  post  as  before,  it  is  therefore  incumbent 
*'  that,  in  the  performance  of  the  duties  at- 
"  tached  to  the  said  service,  he  should  gijard 
"  and  protect  the  roads,  and  watch  over  the 
"  tuppeh  with   great  diligence,  and  should 
*'  take  care  of  the  ghats  or  passes,  so  that 
"  travellers  may  travel  without  fear,  and  tiO^- 
"  thieves,  highway  robbers,  nor  murderers  by 
"  night,  may  obtain  shelter  within  the  said. 
"  limits.    If  the  property  or  cattle  of  any. 
"  person  be  stolen  or  plundered,  or  murder  be; 
"  committed  by  night,  he  shall  find  out  th^' 
"  actual  thieves  with  the  property,  and  trans-.' 


"  fine  to  the  Sircar.    He  should  bring  ftSkf 
"  cultivation  themouzahs  aforesaid  by  piopei 
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"efforts,  and  enjoy  the  produce  thereof,  season 
"after  season  and  year  after  year,  in  lien  of 
<«ghatwalee  service." 

It  is  said  that  the  sonnud  contains  no 
words  of  inheritance,  and  that  the  sunnud 
eonUuned  merely  a  life-grant  to  Mahadeo. 
It  is  unnecessary  to  say  what  would   have 
been  the  construction  of  this  sunnud  in  the 
absence  of  usage,  for  it  appears  clear,  from 
iong  uninterrupted  usage,  that  these  lands 
bave  passed  from  ance^or  to  heir,  ie.y  from 
father  to  son,  for  two  or  three  generations, 
and  that  it  had.  passed,  without  objection  on 
the  part  of  the  British  Government,  before  the 
date  of  the  Permanent  Settlement,  to  the  heirs 
M  Mahadeo.    In  Mahomedan  grants,  it  seems 
Ihat  words  of  inheritance  are  not  necessary. 
&rBaiilie  on  Land  Law  of  India,  Introduc- 
tion, page  47,  in  which  a  distinction  is  drawn 
between  such  grants  and  jagheers,  or  mere 
orders  for  payments  out  of  the  kheraj  or  re- 
venue to  a  particular  person.    But,  however 
this  may  be,  I  apprehend  that,  if  there  is  no 
dear  authority  to  show  that  a  grant  in  lieu 
of  services  authorizing  the  grantee  to  bring 
the  lands  into  cultivation  and  to  enjoy  the 
produce  thereof,  season  after  season  and  year 
after  year,   would  not  create   a   hereditary 
l%fat,  such  a  grant,  coupled  with  long  usage 
Inch  as  that  which  has  prevailed  in  the  present 
case  in  which  the  tenure  has  passed  from  an- 
•estor  to  heir  without  objection  for  several 
generations,  would  be  sufficient  to  show  that 
tbe  grant  was  a  grant  of  inheritance.    But, 
•ven  if  thU  were  not  so,  speaking  for  myself 
llose,  I  should  say  that,  when  I  find  that 
ftere  has  been  a  grant  which  is  not  forthcom- 
hig,  and  the  grantee  has  been  confirmed  in 
Ikat  grant  with  words  such  as  those  used  in 
tbe  sunnud  of  1 1 50,  long  usage  may  be  given 
in  evidence  for  the  purpose  of  explaining 
Irtiat  would  be  the  effect  of  the  original  grant 
if  U  had  been  produced,  taken  in  conjunction 
with  the  grant  of  confirmation.    The  sunnud 
of  1150  refers  to  something  which  had  taken 
|rface  before.     What  that  was  is  not  precisely 
Mated,  but  it  is  clear  that  it  was  intended  to 
•onfirm  Mahadeo  in  that  which  had  been 

Ked  before.  Surely  when  he  was  con- 
d  in  what  had  been  granted  before  by 
i  my  old  grant,  and  the  former  grant  is  not 
fotbcoming,  usage  is  admissible  for  the  pur- 
f0ie  of  explaining  what  that  former  grant 
WM,  and  of  showing  that,  whether  under  the 
Mumd  by  Itself  the  parly  would  or  would 
-1|0t  have  been  entitled  to  a  tenure  of  inherit- 

poe,  still  he  might  be  entitled  to  a  hegt- 
,dMe  right  l>y  virtue  of  the  sunnud,  coupled 
iA  the  former  grant  in  which  he  was  con- 

Inb4  89  explained  by  the  usage.    There  is 
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no  express  law  that  a  ghatwalee  tenure  is 
not  inheritable,  and  that  it  is  a  mere  life- 
grant  ;  nor  is  it  even  unreasonable  to  suppose 
that  a  ghatwalee  tenure  may  have  been 
granted  to  a  man  and  his  heirs,  because  we 
have  it  expresslystated  in  the  Bengal  Regula- 
tion XXIX.  of  1 814,  with  regard  to  the  Beer- 
bhoom  ghatwals,  ''  that,  there  is  reason  to 
believe  that  they  held  their  tenures  from  ge- 
neration to  generation."  That  is  a  distinct 
recognition  on  the  part  of  the  Legislature 
that  a  ghatwalee  tenure  may  be  an  inherit*^ 
able  tenure. 
A  case  in  the  Privy  Council  was  referred 
,  ,  ^   .  .     to  in  the  course  of 

6  Moore  s  Ind.  Ap.,  p.  .oi»     argument,  inwhich 

it  was  held  that  a  ghatwalee  tenure  was  a 
tenure  of  inheritance,  not  by  the  general  heirs 
according  to  the  Hindoo  Law,  but  by  the 
eldest  son  alone.  The  marginal  note  of  th0 
case  says  that,  "  upon  the  death  of  the  ghat- 
"wal  last  seised,  the  lands  descend  entiro 
"to  a  male  heir  as  ghatwal;"  but  I  do 
not  find  that  the  note  is  borne  out  to  the  full 
extent  by  the  judgment.  The  right  of  the 
eldest  son  to  inherit  was  laid  down  with 
reference  only  to  the  particular  case  undef 
consideration,  but  it  was  not  the  intention^ 
as  I  understand  the  judgment,  to  lay  dowii 
that  the  rule  of  primogeniture  was  applicable 
to  all  ghatwalee  tenures.  The  case  was  oni 
of  a  Beerbhoom  ghatwalee,  but  the  present 
case  relates  to  a  tenure  in  Bhaugulporel 
What  Lord  Kingsdown  said  was  this :  "  With 
"  respect  to  the  ghatwalee  tenures  in  Beer- 
•"bhoom,  it  is  stated  in  a  Regulation  p^sed 
"with  respect  to  them  in  181 4  (Regulation 
"XXIX.  of  that  year),  that  the  class  of 
"persons  called  ghatwals  in  the  district  of 
"Beerbhoom  form  a  peculiar  tenure,  and 
"that  every  ground  exists  to  believe  that; 
"  according  to  former  usages  and  constitution 
"  of  the  country,  this  class  of  persons  are 
"entitled  to  hold  their  lands  generation  after 
"generation  in  perpetuity;  subject,  never- 
"theless,  to  the  payment  of  a  fixed  and 
"established  rent  to  the  zemindar  of  Beer- 
"  bhoom,  and  to  the  performance  of  certain 
"duties  for  the  maintenance  of  the  public 
"  peace  and  support  of  the  police. 

"This  description  is  confined  in  terms  tO 
"  the  District  of  Beerbhoom ;  but  in  the  case 
"ofHuiloll  Sing  versus  Jorawan  Singh 
"(6Sudder  Dewanny  Reports  170),  which 
"  occurred  in  1837,  a  question  arose  as  to  the 
"  nature  of  these  tenures  generally,  the  point 
"for  decision  being  whether  they  were 
"divisible  on    the    death  of  a  ghatwal  or 
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descended  to  his  eldest  son.  One  of  the 
"Judges  states  that  these  tenures  are  very 
"common  in  the  Nerbudda  territory  for  the 
"protection  of  the  ghats.  Another  of  the 
"  Judges  seems  to  consider  them  as  chackeran 
"lands;  and  the  Court  was  of  opinion  that, 
"the  lands  being  held  conditionally  on  the 
"  performance  of  certain  defined  duties,  they 
"were  not  divisible  on  the  death  of  the 
**  ghatwal,  but  descended  to  the  eldest  son*" 
•  The  principle  was  there  recognized  that 
lands  of  this  description  were  held  by  tenures 
created  long  before  the  East  India  Com- 
pany acquired  any  dominion  over  the  country, 
and  that  the  nature  and  extent  of  the  rights 
of  ghatwals  probably  differed  in  different 
districts  and  in  different  families;  that  the 
services  were  not  merely  for  the  maintenance 
of  thannah  or  police  establishments;  and 
that,  although  they  would  include  the  perform- 
ance of  duties  of  police,  they  were  quite  as 
much,  in  their  origin,  of  a  Military  as  of  a 
Civil  character  (pp.  124,  125). 

Even  if  the  tenure  created  by  the  sunnud 
of  1 1 50  terminated  on  the  death  of  Mahadeo, 
we  still  find  that  Munoruth  Singh,  his  son, 
wds  in  possession  before  the  time  of  the 
Permanent  Settlement;  and,  if  necessary, 
it  might  be  presumed,  from  the  subsequent 
usage  of  more  than  half  a  century,  that 
the  tenure  of  Munoruth  Singh  has  a  legal 
origin,  and  may  have  been  created  by  grant 
made  since  1150  which  has  been  lost  by 
time  and  accident,  and  is  not  forthcom- 
ing, but  which,  from  the  fact/Of  Munorulh's 
having  held  from  a  time  prior  to  the  Per-^ 
manent  Settlement,  as  shown  by  the  suit  for 
the  rent  of  1792  and  three  following  years, 
must  have  existed  before  the  Permanent  Set- 
tlement. If  a  new  tenure  was  created  by  the 
zemindar  subsequently  to  the  Permanent  Set- 
tlement, it  would  not  be  binding  upon  a  pur- 
chaser for  arrears  of  revenue ;  but,  if  Muno- 
ruth Singh  came  in  under  a  new  tenure,  and 
not  under  the  sunnud  of  11 50,  it  could  not 
have  been  under  a  grant  since  the  date  of  the 
Permanent  Settlement,  but  must  have  been 
created  anterior  to  it,  inasmuch  as  Muno- 
ruth was  in  possession  of  the  tenure  in  1792. 
It  may  be  remarked  here  that  the  sunnud  of 
1150  was  not  merely  a  grant  by  the  zemin- 
dar for  the  time  being,  but  it  appears  to  have 
been  a  grant  by  the  Government  of  the  time. 
We  find  that  the  tenure  was  created  as  far 
back  as  11 50,  corresponding  with  1743.  and 
that  that  was  merely  a  confirmation  of  a  still 
earlier  grant ;  that  it  was  never  disputed  by 
the  British  Government,  and  that  the  heir  of 
Mahadeo-j  who  was  the  person  holding  the 
^hatwalee  terjur^  in  1150,  was  never  object- 


ed to  by  the  British  Government,  or  by  the 
zemindar  with  whom  the  Permanent  Sielile- 
ment  was  made.  In  point  of  fact,  this  gbai- 
walee  tenure  existed  long  prior  to  the  time  of 
the  grant  of  the  Dewanny  to  the  East  India 
Company,  and  even  the  sunnud  of  11 50  did 
not  create  an  inheritable  tenure.  Mahadeo's 
heirs  have  in  fact  been  holding  from  a  period 
prior  to  the  time  of  the  Permanent  Settle- 
ment to  the  present  time. 

I  think,  therefore,  that  the  evidence  is 
sufficient  to  prove  that  the  defendants  have 
been  holding  under  a  valid  tenure  of  inherit- 
ance upon  ghatwalee  service  and  a  quit-reot 
of  61  rupees  a  year. 

It  was  contended  that  the  lands  comprised 
in  this  tenure  were  assessed  at  the  time  of 
the  Permanent  Settlement.  There  is  no  doobt 
that  they  were  so  assessed,  and  were  included 
in  the  mil  lands  of  the  zemindary.  Pre- 
viously to  the  Permanent  Settlement,  there 
had  been  a  quit-rent  of  61  rupees  a  year 
paid  for  these  lands  in  addition  to  the  ghat* 
walee  services.  This  rent  has  continued  to 
be  paid  from  the  time  of  the  Permanent  Set- 
tlement, and  no  other  rent  has  been  paid 
for  the  lands  from  that  date  to  the  present 
time.  In  assessing  the  amount  of  re\'eniie 
to  be  paid  by  the  zemindar  to  the  Government, 
the  amount  in  respect  of  these  lands  was  fiied 
at  the  same  amount  as  that  which  was  payable 
by  the  holders  of  the  tenure,  viz.,  61  rupees  a 
year.  If,  at  the  time  of  the  Permanent  Settle- 
ment, the  lands  were  held  at  61  rupees  a  year, 
in  addition  to  the  ghatwalee  services,  and  it 
was  considered  that  the  .ghatwalee  services 
might  be  dispensed  with,  and  the  lands 
resumed  by  the  zemindar,  whenever  he  might 
think  proper  to  do  so,  it  is  not  very  likehr 
that,  in  fixing  the  assessment  for  the  zamin* 
dary,  the  value  of  the  lands  in  question 
should  have  been  taken  at  only  61  rupees 
a  year.  In  estimating  the  lands  at  61  rupees 
a  year  in  fixing  the  total  assessment  for  the 
zemindary,  the  Government  must  have  con- 
sidered that  the  tenure  was  a  permanent 
one  descendible  to  heirs,  and  that  the  holders 
of  the  ghatwalee  tenure  would  continiift 
bound  to  perform  the  services.  If  the  tenure 
was  a  valid  hereditary  tenure  at  the  time  of 
the  Permanent  Settlement,  and  if  the  British 
Government  could  riot  have  ousted  the  ghat- 
walee tenants  from  the  tenure  which  had 
been  created  by  the  Native  Government,  tlM 
zemindar  had  no  right,  notwithstanding  the 
lands  were  permanently  settled  with  him  i^ 
the  Government,  to  do  more  than  the  Gov<erfi» 
ment  themselves  could  have  done. 

It  is  stated,  on  behalf  of  the  plaintiff,  that 
if  he  recover  possession  of  these  ]an4«:J<"»i4 
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be  allowed  to  turn  the  defendants  out  of 
possession,  he  will  perform  the  ghatwalee 
services  if  the  Government  require  the  per- 
formance. But  what  security  have  the 
Government  that  the  plaintiff  will  perform 
Ihe  services?  If  the  lands  are  held  subject 
to  the  services,  why  should  the  plaintiff  be 
allovred  to  resume  them  and  turn  out  those 
who  hold  by  the  ghatwalee  service  ?  The 
lands  are  subject  to  the  service ;  the  defend- 
ants are  entitled  to  the  tenure ;  the  plaintiff 
is  entitled  to  the  quit-rent,  and  the  Govern- 
ment to  the  revenue ;  the  services  are  public, 
and  for  the  benefit  of  the  public,  and  not 
private,  for  the  benefit  of  the  plaintiff  alone. 
The  plaintiff's  offer  shows  that  he  does  not  look 
upon  the  services  as  mere  private  services. 
But  it  is  contended  on  his  behalf  that  the 
whole  zemindary  of  the  plaintiff  of  which 
these  lands  form  part  is  a  ghatwalee  zemin- 
daij.  1  confess  that  I  do  not  perceive  any 
force  in  the  argumeut.  If  the  whole  of  this 
zemindary,  when  it  was  assessed  at  the  time 
of  the  Permanent  Settlement,  had  been  render- 
ed subject  to  the  performance  of  ghatwalee 
services,  then  it  might  be  called  a  ghatwalee 
zemindary ;  but  it  is  not,  because  some  lands 
in  a  zemindary  are  held  upon  a  ghatwalee 
tenure,  and  are  subject  to  ghatwalee  services, 
that  the  whole  zemindary  is  ghatwalee. 
But,  if  the  zemindary  was  subject  to  ghat- 
walee service,  1  should  expect  to  find  it 
(fistinctly  recorded  in  the  settlement  that  the 
zemindary  was  granted,  not  merely  subject 
to  certain  revenue,  but  also  subject  to 
tile  performance  by  the  zemindar  of  those 
ICfvices.  The  Government  wouM  certainly 
not  have  left  out  of  the  records  of  the  set- 
tkment  such  an  important  provision  as  that 
the  zemindary  was  settled  upon  condition  of 
the  zemindar's  performing  certain  ghatwalee 
services  in  addition  to  the  payment  of  the 
Kvenae  assessed.  I  am  not  aware  that  any 
such  revenue-settlement  was  ever  made ;  but, 
even  if  it  was,  it  could  not  destroy  the  rights 
of  those  to  whom  valid  tenures  had  been  pre- 
viously granted,  either  by  the  British  Govern- 
Bient,  or  by  the  Native  Government  which 
preceded  it. 

Some  cases  were  cited  to  show  that,  even 
assuming  these  lands  to  be  subject  to  a  ghat- 
walee tenure,  the  zemindar  has  a  right, 
whenever  he  pleases,  to  dispense  with  the 
ghatwalee  services,  and  to  take  back  the  lands. 
Now,  I  must  say  that  this  is  the  first  time 
1  have  ever  heard  such  a  contention  as  that 
alandlord  can  dispense  with  the  services  upon 
%hich  lands  are  held  whenever  he  pleases,  and 
)|ke  back  the  estate.  It  is  not  because  the 
icmlon  are  released  or  dispensed  with,,  or 


become  unnecessary,  that  the  estate  can  be 
resumed.  If  a  grantor  release  the  services, 
or  a  portion  of  the  services,  upon  which  lands 
are  holden,  the  tenant  may  hold  the  land  free 
of  the  services ;  but  the  landlord  cannot  put  an 
end  to  the  tenure  and  resume  the  lands. 
Many  services  upon  which  very  valuable 
estates  are  held  are  of  little  value  now.  The 
estates  may  be  very  valuable,  and  the  services 
almost  valueless.  But  some  large  landed 
proprietors  would  be  somewhat  astonished  if 
they  were  told  that  the  services  have  been 
dispensed  with,  and  their  estates  are  liable 
to  be  resumed.  It  might  as  well  be  contend- 
ed that,  if  lands  were  granted  at  a  small  quit- 
rent,  the  landlord  might  relinquish  or  dispense ' 
with  the  payment  of  the  rent  and  take  back 
the  lands. 

It  is  said,  in  the  plaintiff's  written  statement) 
that  the  sunnud  was  granted  upon  condition 
of  rendering  services.    But,  even  if  it  were 
so,  the  person  to  whom  the  condition  is  to  be 
performed  cannot,  by  dispensing  with  the  per- 
formance of  the  condition,  put  an  end  to  the 
grant.    If  lands  were  granted  upon  condition 
of  paying  a  certain  rent,  the  grantor  or  his 
representatives  would  have  no  right  to  say, 
when   the  lands  are   very  valuable,  "  I  will 
"dispense  with  the  performance  ofthecondi- 
"  tion.     I  will  exempt  you  from  the  payment. 
"  of  the  rent,  and  I  will  take  back  the  estate." 
If  he  could  not  do  so  in  the  case  of  rent, 
why  should  he  be  able  to  do  so  in  the  case  of 
services  ?     But,  even  if  the  pla'ntiff  could 
dispense  with  the  services,  how  is  it  possible 
ior  him  to  treat  the  defendants  as  trespassers 
and  turn  them  out  of  possession,  when  a  rent 
of  Rs.  6i  a  year  has  been  paid  for  them  for 
a  period  commencing  prior  to  the  Permanent 
Settlement  ?    It  appears  to  me  that  the  de- 
fendants have  as  good  a  right  and  title  to  the 
lands,  subject  to  the  rent  and  service,  as  the 
Government  i:self  has  to  the  revenue;  and 
the  plaintiff,  as  an  auction-purchaser,  cannot 
be  in  a  belter  position  than  the  Government 
was  at  the   time   when  the    zemindary  of 
which  the  lands  are  held  was  permanently 
settled. 

A  case  was  cited  from  the  Sudder  Dewanny 
Adawlut  Reports  for  1857,  p.  i8i2,in  support 
of  the  doctrine  that  the  grantor  of  ghatwalee 
services  could  relinquish  the  services  when- 
ever he  pleased  and  take  back  the  estate. 
In  that  case,  it  appears  that  the  estate  was 
forfeited  because  the  ghatwalee  holders  re- 
fused to  attend  on  the  auction-purchaser.  It 
is  true  that  the. late  Sudder  Court  went  far- 
ther. They  said :  **  But  admitting,  for  argu- 
"ment's  sake,  that  the  defendants  were  in 
'/  possession  from  1 1,85,  this  fact  would  not 
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**  entitle  them  to-  hold  the  lands  at  a  fixed 
"jumma,  or  retain  possession  of  them  after 
'*  they  had  ceased  to  perform  the  duties  for 
**  which  those  lands  were  assigned  to  ihem." 
They  say  further :  "  The  condition  on  which 
"the  ghatwals  held  their  lands  is  the  per- 
*'  formance  of  certain  services.  The  rent  paid 
'*  by  them  is  fixed  with  the  object  of  preserv- 
**  ing  the  connection  between  the  ghatwalee 
''  tenure  and  the  parent  estate,  to  show  that 
"  the  former  is  part  and  parcel  of  the  assessed 
"  lands  of  the  latter,  let  out  to  certain  par- 
^'ties  at  a  nominal  rent,  on  condition  of  the 
"performance  of  certain  services  in  lieu  of 
"  the  full  rent."  And  again :  "  Further,  as 
"the  ghatwalee  lands  are  given  as  remu- 
"neration  for  services,  when  that  service 
"ceases,  or  is  no  longer  required  to  be  per- 
"  formed,  the  title  of  the  ghatwal  ceases 
"  also,  and  the  zemindar  who  has  never 
'"^iven  up  his  right  to  the  lands  has  the 
"right  to  resume  possession  of  them." 

AH  this,  however,  was  a  mere  dicium  of  the 
Court;  and  in  a  late  case,  No.  299  of  1864, 
decided  on  the  17th  June  1865  (3  Weekly 
Reporter,  p.  84),  Mr.  Justice  Trevor  (who  was 
one  of  the  Judges  in  the  case  decided  by  the 
late  Sudder  Court  in  1857  which  I  have 
just  read)  said  :  "  As  to  the  case  decided  by 
the  late  Sudder  Court  on  the  i  ith  December 
1857,  that  was  one  in  which  the  ground  of 
resumption  was  the  default  of  the  ghatwal. 
That  being  proved,  the  resumption  was  valid. 
To  that  extent  the  case  is  an  authority,  but  all 
the  remarks  beyond  that  point  are  obiter^ 
and  consequently  hot  binding  upon  us  in  the 
present  case ;"  and  the  Court  held  that  the 
ghatwals  of  Kurruckpore  held  a  perpetual 
hereditary  tenure  at  a  fixed  jumma,  in  money 
and  service,  and  that,  except  for  misconduct 
on  their  part,  they  could  not  be  evicted. 

In  the  case  cited  from  the  Privy  Council,  it 
was  held  that  the  Government  was  not  enti- 
tled to  resume  the  ghatwalee  tenure ;  therefore 
that  decision  is  not  one  which  bears  on  the 
present  case.  It  is  clear  that,  in  this  case,  the 
Government  are  not  suing  to  resume  the 
lands.  The  zemindar  is  asking  to  recover 
possession  of  the  lands,  on  the  ground  that  he 
no  longer  requires  the  services,  though  the 
Government,  through  the  Collector,  refuses  to 
dispense  with  them. 

The  case  No.  275  of  1865,  decided  by 
Justices  Kemp  and  Louis  Jackson  (5  Weekly 
Reporter,  p.  292),  was  cited.  The  marginal 
note  says  that,  in  the  absence  of  express  words 
to  the  contrary,  ghatwalee  lands  held  under 
a  lease  which  neither  confirms  nor  recognizes 
the  pre- existing  stains  of  the  ghatwals,  nor 
confers  on  them  any  right  other  than  that  of 


holding  the  lands  at  a  fixed  rate  as  long  at 
ghatwal  service  is  required  from  them,  are 
resumable  by  the  zemindar  when  that  service 
is  no  longer  required. 

In  that  case,  the  Government  no  longer  re* 
quired  the  services  to  be  performed,  and,  there* 
fore,  It  differs  very  materially  from  the  present 
But  Mr.  Justice  Kemp  does  say,  in  delivering 
his  judgment:  ** The  contract  was  cleailf 
one  for  service.  Lands  were  given  in  lieu  of 
wages,  the  jumma  was  fixed,  and  was  payable 
as  long  as  service  was  rendered ;  and,  in  the 
absence  of  distinct  words  to  the  contraiy, 
the  employer,  the  zemindar,  is,  we  think,  it 
liberty  to  determine  the  tenure,  the  services 
of  the  employ^  no  longer  being  reqnired." 

I  cannot  agree  in  that  view  of  the  case.  I^ 
as  stated  in  that  case,  the  lands  were  granted  to 
be  held  at  a  fixed  rent  so  long  as  ghatwil 
services  should  be  required,  the  rent  ralglit 
possibly  be  enhanced  when  ihe  services  were 
not  required. 

But,  in  this  case,  the  sunnud  expressly  re- 
cites that  a  ghatwalee  tenure  of  the  mouzaln 
in  question  had  been  conferred  upon  Mabadeo 
before ;  and  that  tenure  has,  according  to  kmg 
usage,  descended  from  father  to  son  vidMMt 
objection.  Therefore,  even  if  the  Govenuoenl 
had  dispensed  with  the  services,  I  shOttU 
hold  that  the  lands  were  not  liable  U>  be  1^ 
sumed,  and  the  tenants  turned  out  dF  posses- 
sion. 

Clearly,  the  zemindar  had  no  right  to  dis* 
pense  with  those  services,  which  had  beeA 
reserved  by  the  former  Government  for  thft 
public  benefit.  Suppose  the  former  Govern* 
ment  had -granted  land  for  services  oft 
religious  nature  to  be  performed.  The  Britkk 
Government  would  not  require  those  service^ 
but  that  would  be  no  reason  for  determining 
the  tenure  of  the  person  who  held  the  hmdii 
upon  those  services,  as  long  as  he  is  wiiliof 
to  perform  them.  The  tenure  ^s  not  Co  be 
determined  merely  at  the  will  or  caprice  A 
the  landlord,  when  the  land  has  become  viiltt* 
able  probably  by  the  exertions  and  tlie 
penditure  of  capital  by  the  tenant. 

But,  whatever  may  be  the  case  as  _ 
the  ghatwal  services,  it  appears  to  me'tfail 
the  plaintiff,  as  auction-purchaser,  is  noi  en- 
titled to  avoid  the  tenure  altogether  and  ID 
eject  the  defendants. 

The  rent  of  6 1  rupees  has  been  paid  for  a 
period  commencing  prior  to  the  Penaaaent 
Settlement.  The  case  falls  within  SediontTt 
Act  XL  of  1859,  which  is  as  follows :  ^^uw 
"  I^rchaser  of  an  entire  estate  in  the  penuu 
"  nently-settled  districts  of  Bengal,  Bebar,  vA 
"  Orissa,  sold  under  this  Act  for  the 
''  of  arreara  dae  on  accoant  of  tbe 
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"  acquire  tho  estate  free  from  all  encum- 
'*  brances  which  may  have  been  imposed  upon 
**  it  after  the  time  of  settlement/'  The  tenure, 
from  what  has  been  shown,  is  not  an  encum- 
brance imposed  upon  the  estate  after  the  time 
of  settlement,  but  it  is  an  encumbrance 
ariaiDg  out  of  a  grant  made  even  before  the 
East  India  Company  acquired  the  Dewanny. 
The  Section  goes  on :  *'  and  shall  be  entitled 
''to  avoid  and  annul  all  under-tenures,  and 
''forthwith  to  eject  all  under-tenants  with 
"  the  following  exceptions :  Firsi,  Istemraree 
''or  Mokurruree  tenures  which  have  been 
'/.held  at  a  fised  rent  from  the  time  of  the 
"  Permanent  Seulement." 

Now,  it  is  clear  that,  as  regards  rent,  the 
holders  of  these  lands  have  never  paid  any 
higher  rent,  since  the  time  of  the  Permanent 
Seulement,  than  61  rupees.  They  have 
tbtrefore  been  hdding  at  a  fixed  rent,  though 
SBbject  also  to  the  performance  of  ghatwalee 
services.  It  never  could  have  been  intended 
tliat»  if  a  man  held  at  a  fixed  rent  and  ghat- 
widee  services  under  a  tenure  created  before 
ibe  lime  of  the  Permanent  Settlement,  and 
Idog  before  the  East  India  Company  came  to 
Ibe  Dewanny,  that  he  could  be  turned  out  of 
possession,  merely  because  the  auction-pur- 
pbaser  thinks  fit  to  dispense  with  the  per- 
formance of  the  services. 

li  is  contended  for  the  plaintiff  that,  be- 
cause the  land  was  held  at  a  fixed  rent  and 
sobject  to  the  performance  of  certain  services, 
ibft  bolder  of  the  tenure  might  be  ousted  by 
aa  auction-purchaser.  I  should  say  that  a 
holding  at  a  fixed  rent  and  other  services, 
would  fall  within  the  Clause  to  which  I  have 
jRefened,  and  that,  if  the  other  services  are 
performed,  or  the  holder  of  the  tenure  is 
willing  to  perform  them,  an  auction-purchaser 
eottld  not  treat  the  tenure  as  an  encumbrance 
which  be  was  at  liberty  to  set  aside,  notwith- 
Handing  that  the  previous  holder  of  the 
aemindafy  could  not  have  set  it  aside.  The 
object  of  the  Sale  Law  was  to  protect  the 
Gc>vehiment  revenue.  It  was  to  take  care 
that  zemindarsshould  not  create  encumbrances 
Ihat  would  make  the  estate  not  worth  the 
scvenue  assessed  upon  it.  If  a  zemindar 
cxeates  encumbrances  after  the  date  of  the 
Permanent  Settlement,  as  against  an  auctlon- 
parchaser,  those  encumbrances,  with  certain 
exceptions,  are  void. 

The   next  exception   in  the  Section  is: 
**  Secondly y  tenures  existing  at  the  time  of 
•^settlement  whieh  have  not  been  held  at  a 
-^  fixed  rent«  « 

>  It  is  said  that,  in  the  present  case,  the 
'Imivfe  has  been  held  at  a  fixed  rent  and 
^     -  * '      niore.    Still  it  it  a  tenure  existing 


at  the  time  of  the  Permanent  Settlement.  The 
case  clearly  falls  within  the  first  or  second 
exception,  and  is  one  of  those  intended  to  be 
protected.  The  Section  says  that  an  auction- 
purchaser  shall  acquire  the  estate  free  from 
encumbrances  which  have  been  imposed  upon 
it  after  the  time  of  settlement.  The  Section 
then  goes  on :  ''  and  shall  be  entitled  to  avoid 
and  annul  all  under-tenures,  ^^ndi  forthwith  to 
eject  all  under-tenants  ^  with  the  following  ex^ 
ceptiomy  If  the  case  falls  within  either  of  the 
exceptions,  the  tenants  are  not  liable  to  be 
ejected. 

This  suit,  as  'already  pointed  out,  is  for 
possession  and  mesne-profits.  It  is  not 
necessary  to  consider  the  question  whether, 
if  the  Government  chose  to  dispense  with  the 
ghatwalee  services,  and  to  exempt  the  tenants 
from  the  performance  of  those  services,  the 
rent  of  the  land  might  be  enhanced  to  the 
extent  of  the  value  of  the  services  dispensed 
with. 

The  only  question  now  before  us  is  whether 
the  zemindar  has  a  right  to  treat  the  owner 
of  this  tenure  as  a  trespasser,  and  to  say  that 
he  has  been  a  trespasser,  and  liable  to  mesne- 
profits  from  the  date  of  the  auction  sale.  It 
appears  to  me  that  he  has  no  such  right,  and, 
consequently,  that  this  action  cannot  be  main- 
tained, and  that  the  judgment  of  the  Lower 
Court  must  be  affirmed  with  costs. 

Trevor,  J, — 1  entirely  concur  with  the  con- 
clusion at  which  the  learned  Chief  Justice  has 
arrived. 

The  plaintiff  in  this  case,  who  happens  to 
be  an  auction-purchaser  at  a  €ale  for  arrears 
of  revenue,  which  took  place  in  April  1863^ 
brings  the  present  suit  to  eject  the  defend-, 
ant  from  his  ghatwalee  tenure,  inasmuch  as 
the  services  for  the  performance  of  which 
the  tenure  was  granted  have  been  dispensed 
with  for  a  long  time,  and  there  is  no  neces- 
sity for  the  service.  He  also  sues  for  mesne- 
profits  from  the  date  of  his  purchase. 

The  defendants  allege  that  the  grant  under 
which  they  hold  is  dated  11 50  or  1743 ;  that, 
though  words  of  inheritance  are  not  expressly 
inserted  in  it,  yet,  as  it  has  always  been 
treated  as  one  descendible  to  him  by  the  for- 
mer zemindars  of  Dustpore,  that  plaintiff  has 
no  right  to  eject  him ;  and  that,  if  he,  defend- 
ant, is  not  entitled  by  virtue  of  his  grant  to 
hold  at  a  fixed  rate,  still,  on  the  ground  of 
long  possession,  it  is  not  competent  to  the 
plaintiff  to  resume  the  tenure. 

The  Government  appeared  for  the  purpose 
of  asserting  its  rights,  and  its  intention,  when 
necessary,  to  demand  the  services  of  the 
ghatwal. 
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On  these  statements,  the  question  before 
us  is  whether  or  not  the  plaintiff  has  the 
right  to  treat  the  defendant,  the  ghatwal,  as 
a  trespasser,  and  to  eject  him  from  his  tenure 
simply  on  the  ground  that  the  performance 
of  the  ghatwalee  service  has  been  dispensed 
with  for  a  long  lime,  and  that  in  his,  plaint- 
iff's opinion,  there  was  no  necessity  for  the 
service. 

In  order  to  make  good  his  claim,  the  argu- 
ment of  the  learned  Counsel,  Mr.  Doyne,  on 
plaintiff's  behalf,  was  somewhat  to  the  fol- 
lowing effect ;  that  the  relationship  which 
existed  between  the  grantor  of  the  defend- 
ant's grant  in  1150  or  1743,  and  the  ghat- 
wal,  was  simply  that  of  master  and  servant 
under  a  contract,  the  latter  receiving  land 
instead  of  money  for  his  services ;  that,  such 
as  the  relation  was  then,  such  it  remains 
now ;  that  as  there  are  no  words  in  the  grant 
of  a  hereditary  nature,  and  nothing  fixing  the 
grant,  even  to  the  grantee's  life,  it  remains 
competent  to  the  grantor  to  determine  the 
services  whenever  he  thinks  fit  to  dispense 
with  them  ;  that  he  is  the  zemindar,  under  the 
Decennial  Settlement,  who  has  succeeded  to 
the  rights  of  the  original  grantor,  and  that,  con- 
sequently, he  can  act  as  that  party  could  have 
done ;  that  the  responsibility  to  Government 
to  keep  up  the  ghatwals  was  in  old  time  with 
the  zemindar;  and  that  the  notion  that  any 
particular  lands  were  set  aside  for  that  pur- 
pose, which  purpose  must  be  respected  at  the 
present  day,  is  erroneous ;  that  that  responsi- 
bility of  zemindars  was  continued  at  the  De- 
cennial Settlement,  and  the  zemindary  estate 
became  security  for  the  due  performance  of  the 
duties;  that,  consequently,  whether  Govern- 
ftient  requires  the  services  of  the  ghatwals  or 
xlot,  he,  plaintiff,  is  at  liberty  to  eject  defendant 
from  his  land  atpleasure,  as  being  a  mere  tenant- 
at-will,  holding  himself  responsible  for  the 
due  performance  of  the  duties  of  ghatwal  to 
Government. 

The  contention  of  the  learned  Counsel 
seems  to  be  altogether  opposed  to  the  view 
which  the  Privy  Coucil  took  as  to  the  na- 
ture of  the  Kurrukpore  ghatwalee  tenures  in 
the  case  of  Rajah  Lelanund  Singh  vs,  the 
Bengal  Government ;  *  and  as  the  ghatwalee 

villages  in  suit  are 
•  •Moore's  Indian  Ap-  situated  in  a  Pergun- 
j^als.  Vol.  6,  pages  loi     nah adjoining  to  Kur- 

rukpore,  in  the  same 
tract  of  country,  and  within  the  same  Zillah, 
the  reasoning  which  applies  to  the  latter  will 
apply  legitimately  to  the  former,  especially  as 
it  has  not  been  suggested  to  us  that  any  dif- 
ference exists  between  the  tenures  in  the  two 
Pergunnabs. 


Their  Lordships,  in  the  course  of  that  judg- 
ment, after  entering  into  the  mode  in  whidi 
these  Provinces  were  administered  in  1765,* 
and   subsequent  years  anterior  to  the  D6- 
cennial    Settlement,    and    after    remarking 
that  many  of  the  greater  zemindars   within 
their  respective  zemindaries  were  entrusted 
with  rights  and  charged  with  duties  which 
prdj)erly  belonged  to  the  Government,  and 
describing   what  arrangements    were   made 
for  the  payment  of  public  officers  of  the 
zemindary    for    the    police,    and    for    the 
chowkeedars      and     others,      proceed     as 
follows :  "  Besides  the  disorder  which  pre- 
"  vailed    generally   through    the    Provinces, 
''  particular     districts     were      exposed     to' 
"ravages  of   a   different   description.    The 
"mountain  or  hill   districts  of   India  were 
"at  this   time   inhabited   by    lawless   tribes 
"asserting  a  wild   independence,    often  of 
"a   different   race    and    different    religiofis 
"from  the   inhabitants  of  the   plains,  who 
"were    frequently    subject    to     marauding 
"expeditions      by      their      more      warlilx 
"  neighbours.     To  prevent  these  incursions, 
"it    was    necessary    to    guard    and    watch 
"the    ghats    or    mountain    passes,    through' 
"which  these   hostile  descents  were  made, 
"  and  the  Mahomedan  rulers  established  a 
"tenure      called      ghatwalee      tenure     by 
"  which  lands  were  granted  to   individuals 
"often  of  high  family  at  a   low    rent,   or 
"without  rent,  on  condition  of  their  perfoim- 
"  ing  those  duties,  and  protecting  and  preserv- 
"ing  order  in  the  neighbouring  districts;" 
^nd  again,  in  another  part  of  their  judgment, 
alluding   to    land    held    by   ghatwals,   their 
Lordships  observe  :  "  That  they  were  held  by 
"  a    tenure   created    long   before    the    East 
"  India   Company  acquired   dominion  over 
"  the  country ;  and  though  the  nature  and 
"  extent    of   the    right    of    the    ghatwal  in 
"  the  ghatwalee  villages   may  be  doubtful, 
"and   probably    different   in    different    dis- 
"  tricts    and    in     different    families,     there 
"  clearly    was    some    ancient  law  or  usage 
"by  which   these  lands   were  appropriated 
"to     reward     the    services     of     ghatwai$7 
"  services     which,    although     they     would 
"  include    the    performance    of    duties    of 
"  police,  were  quite  as  much  in  their  origin 
"of  a  Military  as  of  a  Civil  character,  and 
"  which    required    the    appointment    of   a 
"  very  different  class  of  persons  from  or- 
"  dinary  police  officers." 

Such  being  the  general  nature  of  a 
ghqjwalee  tenure  in  Bhaugulpore,  as  hiid 
down  by  the  Privy  Council  in  a  judgment 
in  which  an  examination  of  the  nature  dt^ 

1  tenure    was    necessary    to    enable  JUei 
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Lordships  to  determine  the  immediate 
point  before  them,  namely,  whether  these 
tenures  were  included  in  or  excluded  from 
the  zemindaries  of  the  zemindar  at  the  time 
of  the  Decennial  Settlement,  and  liable  or  not 
liable  to  resumption  by  Government — what  do 
we  find  in  the  sunnud  filed  by  the  defendant, 
and  dated  1150,  or  1743,  the  genuineness  of 
which  is  not  questioned  ?  It  is  addressed  to 
the  mutusuddees  for  the  time  being  and  to 
come,  the  chowdhries  and  canoongoes  of  the 
Pergunnah  Bhaugulpore.  and  recites  ''  that 
"  whereas  the  office  of  ghatwal  of  Tuppeh, 
"Dabeegunge,  pertaining  to  the  said  Per- 
''gunnah,  and  Mouzah  Khuteel  Doomria  and 
"Gopalpore,  and  appertaining  to  the  said 
"Tuppeh,  were  assigned  to  Mahadeo  as  a 
"ghatwalee  tenure  before  this,  and  whereas 
"be  has  now  also  been  confirmed,  as  per 
*'  detail  below,  in  his  post  as  before,  therefore 
^  it  is  incumbent  that,  in  the  performance  of 
'*the  duties  attached  to  the  said  service,  he 
''should  guard  and  protect  the  roads,  and 
"  watch  over  the  Tuppeh  with  great  diligence, 
"  and  should  take  care  of  the  ghats  and  passes, 
**so  that  travellers  and  passengers  may 
"travel  without  fear,  and  no  thieves,  high- 
"  way  robbers,  or  murderers  may  obtain  shelter 
"  within  the  said  limits,  so  that,  if  the  property 
"or  cattle  of  any  party  be  stolen  or  plundered, 
*'  or  should  a  murder  be  committed  by  night, 
*'  he  should  find*  out  the  actual  thieves  with 
"the  properly,  and  ttansmit  them  to  the 
**  Huzoor  with  proper  care  and  precaution. 
**  Should  he  fail  to  trace  out  the  property  or 
"  caule,  he  will  be  answerable  for  the  value, 
"thereof,  together  with  a  fine  to  the  Sircar. 
"He  should  cultivate  the  villages  aforesaid 
"  with  proper  efforts,  and  enjoy  the  produce 
"thereof,  year  after  year  and  generation 
"  after  generation,  in  return  for  his  ghatwalee 


"  ser\'ice." 


Now,  some  of  the  duties  mentioned  in  this 
sunnud  are  of  a  semi-Military  nature,  and  this 
•Qnnud  was,  it  seems  clear,  granted  by  the 
lemindar,  acting  as  an  officer  of  Government 
and  with  the  consent  of  higher  authority ;  it 
consequently  takes  the  nature  of  a  grant  by 
the  Slate  to  the  grantee,  on  the  condition  of 
Ibc  performance  of  certain  public  services. 
It  is  a  grant,  in  its  express  terms,  personal  to 
klahadeo  Singh — a  life-grant,  in  fact;  and 
though  it  recites  that  the  office  of  ghatwal 
aad  the  lands  had  been  assigned  to  Mahadeo 
before,  it  does  not  appear  to  me  that,  even  by 
the  light  of  the  subsequent  usage  as  to  the 
grant,  ihat  the  original  grant  can  be  presuq^ed 
10  have  been  hereditary  in  terms;  but  it 
ht  in  my  opinion,  one  of  those  grants  which 
^f9iso  common  in  Mahomedan  times,  in 


terms  limited  to  the  life  of  the  grantee,  but 
which  by  usage  were  considered  to  convey  a 
hereditary  right,  with  or  without  the  payment 
of  a  fine.  Moreover,  the  original  grantee  died, 
it  seems,  before  the  Decennial  Settlement, 
and  at  that  time  his  son  Munorulh  was  in  pos- 
session. Since  then  the  grandson  and  great- 
grandson  of  Mahadeo  have  succeeded,  and,  as 
far  as  the  evidence  .goes,  as  a  matter  of  right. 
Thus,  the  course  of  actual  succession  under  it 
confirms  the  opinion  expressed  by  me  as  to 
the  nature  of  the  original  grant,  and  these 
direct  successions  have  taken  place  notwith- 
standing^ that  the  estate  has  been  sold  three 
times  for  arrears  of  revenue,  and  the  plaintiff 
is  the  fourth  purchaser. 

Under  the  grant  propounded  by  them,  the 
grantees,  therefore,  show  an  uninterrupted 
possession  in  direct  succession  of  more  than 
100  years — even  back  to  a  period  before 
the  East  India  Company  acquired  the 
Dewanny. 

Turning,  then,  to  the  title  of  the  plaintiff, 
it  seems  to  rest  on  the  presumed  nature  of  the 
contract  between  the  defendant's  ancestor  and 
the  zemindar  in  1743;  and  the  fact  that 
plaintiff  is  an  auction-purchaser  is  brought 
forward  rather,  it  would  seem,  to  meet  an 
objection  which  might  have  been  taken  by 
defendants  on  the  score  of  60  years'  uninter- 
rupted possession  by  them,  than  to  justify 
plaintiff's  title  which  would  be  equally  good 
on  the  reasoning  of  the  learned  Counsel 
whether  he  was  or  was  not  an  auction- 
purchaser. 

Be  that  as  it  may,  it  seems  to  me  that  the 
claim  of  plaintiff,  as  put  forth  by  Mr.  Doyne, 
has  no  foundation  either  in  reason  or  in 
fact. 

The  zemindar  in  1743  was  a  Government 
servant,  and  in  that  character,  as  before  ob- 
served, the  grant  was  made;  and  whatever 
character  the  zemindar  may  have  filled  from 
1765  to  1790,  he  only  in  the  last  year  became 
the  owner,  in  a  strict  sense  of  the  term,  of  the 
estate  of  which  these  lands  form  a  part. 
There  can  be  no  doubt  that,  before  that  date, 
ihe  grantee  had  paid,  as  he  has  paid  up  to  the 
present  time,  6i  rupees  as  rent,  though  under 
what  circumstances  that  61  rupees  was  origi- 
nally assessed  on  his  tenure,  which  originally 
bore  no  zemindary  rasoom,  or  rent,  does  not 
appear ;  but  bearing  that  jumma  at  the  Decen- 
nial Settlement,  the  land  was  included  in  the 
plaintiff's  zemindary,  and  it  became  a  depend- 
ent  tenure  therein,  burdened  with,  and  ap- 
propriated to,  the  ghatwalee  service,  and 
bearing  the  money-rent  which  it  bore  before. 
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The  contention  of  the  learned  Counsel  as  to 
the  effect  of  the  Decennial  Settlement  on  the 
parties  seem  to  me  as  erroneous  as  his  con- 
tention regarding  the  original  contract  be- 
tween them.  The  settlement  did  not  make 
the  zemindar  directly  liable  for  anything, 
nor  did  it  make  his  zemindary  generally  liable 
for  the  retention  by  him  of  the  ghatwals; 
it  simply  gave  him  the  appointment,  and, 
though  this  is  more  doubtful,  the  dis- 
missal for  misconduct,  of  those  parlies  occu- 
pying his  lands  \s'hich  had  been  devoted, 
before  his  rights  accrued,  to  a  particular 
object,  and  which  were  still  to  be  devoted 
to  that  object,  as  long  as  the  Government 
required  it — a  requirement  which,  as  far  as 
regards  defendant's  land,  exists  up  to  the  pre- 
sent day. 

As  to  any  argument  to  be  drawn  against 
plaintiff  from  Section  37  of  Aft  XI.  of  1859, 
ft  appears  to  me  that  that  law  looks  solely  to 
tenures  paying  money-rents  alone,  and  is 
altogether  inapplicable  to  the  case  of  tenures 
borthened  with  a  condition  of  service.  I 
therefore  forbear  to  make  any  further  remarks 
upon  it. 

Altogether  restricting  myself  to  the  ques- 
tion which  is  alone  before  the  Court,  and 
looking  to  the  title  of  the  defendant,  and  to 
the  claim  set  up  by  the  plaintiff,  I  have  no 
besitation  in  holding  that  the  plaintiff  is  not 
entitled  to  eject  the  defendant  on  his  own 
mere  motion,  and  I  would  dismiss  the  plaint- 
iff's claim  with  costs. 

Locht  7. — There  is  a  difference  between  this 
case  and  the  case  reported  at  page  1 8 1 2  of 
the  Sudder  Dewanny  Reports  of  1857  which 
tnust  be  noticed.  In  that  case,  the  ghatwal 
had  been  dismissed  for  misconduct,  and  the 
semindar  then  sought  to  take  possession  of  the 
lands ;  in  attempting  to  do  which  he  was 
opposed  by  the  ghatwal.  In  that  case,  no 
opposition  was  offered  by  the  Government  to 
the  proceedings  of  the  zemindar. 

The  expressions  made  use  of  in  that  judg- 
ment, though  applicable  to  that  particular  case, 
are  perhaps  too  general,  and  cannot  properly 
be  made  to  apply  to  other  cases  arising  under 
a  different  set  of  circumstances.  In  that 
judgment,  also,  no  reference  was  made  to  the 
right  of  Government  to  insist  on  the  per- 
formance of  police-duties.  But  in  a  subse- 
quent judgment  of  1858,  reported  at  page 
1471  of  the  Sudder  Decisions,  it  was  held  that, 
so  long  as  the  Government  claimed  the  right 
to  have  police-duties  performed  by  the  ghat- 
wals, the  zemindar  could  not  resume  the 
lands. 


In  the  present  case,  the  zemindar  seeb 
to  evict  the  ghatwals  and  to  take  possession 
of  their  tenures.  The  ghatwals  have  nof 
committed  any  act  of  misconduct,  and  have 
expressed  no  unwillingness  to  perform  their 
police  duties,  and  the  Government  have  ex- 
pressed their  intention  to  preserve  their  right 
to  the  services  of  the  ghatwals.  Even  if  the 
Government  were  to  give  up  that  right  and 
declare  that  police-duties  were  no  longer 
required  from  the  ghatwals,  I  think  that  the 
utmost  compensation  the  zemindar  could 
claim  in  lieu  of  the  loss  of  service  would  be 
an  enhancement  of  the  rent  now  paid  by  the 
ghatwal.  He  could  not  oust  the  ghat\val  as 
a  trespasser  and  take  possession  of  his  land. 
I  agree  with  the  Chief  Justice  in  thinking 
that  this  case  should  be  dismissed  with 
costs. 

Jackson^  y. — I  was  one  of  the  Judges  who 
referred  this  case  for  the  consideration  of  a 
Full  Bench,  and  I  think  it  right  to  state  mj 
opinion  separately,  especially  as,  though  I  con- 
cur in  the  conclusion  at  which  the  Chief  Justice 
has  arrived  in  this  particular  case,  I  cannot 
concur  in  all  the  reasons  which  have  led  His 
Lordship  to  that  conclusion.  I  need  not  say 
that,  if  I  differ  from  him  in  any  respect,  it  is 
with  great  deference  and  with  extreme  re- 
luctance. 

It  is  said  that  the  Principal  Sudder  Ameen 
has  decided  this  case  upon  two  points :  /x/,oa 
the  ground  that  the  defendants,  holding  these 
lands  under  a  tenure  whicl^  commenced  as  far 
back  as  the  year  1 1 50  Fuslee,  cannot  now  be 
ejected;  2ndly,  because  they  are  protected 
under  the  Clauses  of  Section  37,  Ad  XL 
of  1859;  and  that  on  both  points  he  wai 
right. 

Taking  the  latter  portion  of  the  case  first, 
I  must  say  it  appears  to  me  that  Section  37 
of  the  present  Sale  Law  does  not  apply  to  the 
case.  It  cannot  be  said  that  these  ghatwalec 
tenures  are  '*  encumbrances  which  have  beca 
imposed  upon  the  estate  after  the  time  of  set« 
tlement.''  In  respect  to  the  present  tenure, 
it  was  one  created  undeniably  before  the  dateof 
the  settlement,  and  it  was  the  remnneratipA 
set  aside,  apparently  by  a  person  having 
authority  in  that  behalf,  for  the  performance 
of  specific  duties. 

As  to  the  word  "  under-tennres"  whidi 
the  auction-purchaser  is  entitled  to  "avoid 
and  annul,"  those,  I  think,  must  be  reah 
paying  tenures,  where  the  rent  is  resumed  is 
a  consideration,  more  or  less  sufficient,  fortbt 
use  of  the  land  ;  and  this  deduction  &om  the 
zemindar's  assets  was  undoubtedly  considered 
at  the  time  of  settlement.    I  think,  theofbre* 
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that  neither  the  power  of  the  auction-pur- 
chaser to  avoid  tenures,  nor  the  protection 
fp\tn  by  the  ist  and  2nd  Clauses  annexed  to 
that  Section,  will  apply  in  this  case.     It  ap- 
pears to  me  that  the  power  of  the  original 
zemindar  to  assess  or  enter  upon  these  lands 
would  have  been  just  as  extensive  and  valid 
as  the  power  of  the  auction-purchaser. 
^  The  question,  then,  is  as  to  the  tenure  itself. 
Now,  I  mayatonce  say  that,  when  this  case  was 
refenred  for  the  consideration  of  a  Full  Bench, 
that  order  was  made  by  myself  and  my  brother 
Markby  almost  at  the  outset  of  the  argument. 
The  facts  of  the.  case  had  not  been  fully 
gone  into,  and  it  was  because  this  dase  ap- 
peared to  raise  precisely  the  point  decided 
by  the  md  Bench  in  the  case  cited  (3  W.  R„ 
p.  84),  and  because  ire  desired  to  give  an 
opportunity  for  considering  the  correctness  of 
that  decision,  we  thought  it  advisable  to  refer 
the  case  to  a   Full  Bench.    But,  when  we 
come  to  examine  it  more  minutely,  the  present 
case  appears  to  differ  very  materially,  both 
from  4e  case  decided  by  myself  and  my 
brother  Kemp,  and  from  the  former  case  ;  and, 
in  fact,  it  is  in  holding  this  case  to  be  on  all 
fours  with,  that  in  the  3  W.  R.  that  one 
piiocipal  error  of  the  Court  below  appears  to 
ine  to  consist. 

The  present  suit  has  for  its  object  to  oust 

from  possession,  and   recover  mesne- profits 

from  ihedefendantswhoareholding  under  title 

which  commenced  admittedly  in  1743 — that 

is  to  say,  more  than  20  years  before  the  East 

India  Company  was  invested  with  theDewanny 

of  these  Provinces.    The  grant,  moreover, 

nnder  which  the  defendants  hold  was  not  the 

nJere  grant  of  the  zemindar,  but  it  appears 

very  distinctly,  both  from  the  wording  of  the 

sunnud,  and  from  the  successive  endorsements 

of  various  Departments  which  it  bears,  that  it 

*as  the  act  of  some  person  who,  for  that 

particular  .  purpose   at  least,    exercised  the 

powers   of    the    existing    Government.     In 

considering  this  sunnud,  I  feel  myself  bound 

to  depart  a  little  from  the  views  taken  by  the 

Chief  Justice.     And,   in   the  first  place,  it 

^^tnt  to  me  desirable  to  reject  all  analogies 

fe)in  feudal  or  other  tenures  in  England. 

Institutions,  tenures,  government,  and  laws 

in  ihe  two  cases  are  widely  different,  and  we 

^ball  only,  I  think,  embarrass  ourselves  if  we 

ttnlte  use  of  arguments    drawn  from   one 

*Neni  for  the  purpose  of  inferences  as  to  the 

•^>tbcr.    It  appears  10  me  that  there  is  a  clear 

titttinction  between   the  grant  of  an  cbiate 

^rdened  with  a  certain  service,  and  the  gr^nt 

of  an  office  the  performance  of  whose  duties 

remunerated  by  the  use  of  certain  lands. 

"    Vol  VI, 


The  sunnud  before  us  appears  to  me  most 
unmistakeably  to  belong  to  the  latter  clasSi. 
It  confers  on  Mahadeo  the  Khidmui-i-ghatr- 
wale€y  i.  e.,  the  service  in  office  of  ghatwal, 
with  the  mouzahs  annexed,  as  remuneration, 
exhorts  hiih  to  diligence  in  the  performance  o| 
his  duties,  and  enjoins  the  cultivation  of  the^ 
lands. 

Now,  it  is  said  that  this  is  a  confirmation" 
of  a  pre^dous  grant.  I  do  not  understand' 
that  it  is  in  the  sense  of  the  recognition  and^ 
renewal  of  a  full  grant  previously  conferred. 
On  the  contrary,  there  is  no  reference  to  any 
previous  grant,  and,  as  far  as  I  can  judge,  this! 
was  the  first  sunnud  to  Mahadeo,  or  to  any^ 
of  his  family.  I  understand  that  Mahadeo,^ 
previous  to  the  granting  of  this  sunnud,  was 
provisionally  in  the  performance  of  this 
service,  and  I  understand  this  confirmation 
(vakeel  dushian)  in  a  sense  familiar  enough 
in  Indian  practice,  /'.  e,,  to  confer  in  perma- 
nence  the  office  at  first  held  temporarily.  A 
person  is  placed  on  probation  in  charge  of 
duties  which  demand  the  exercise  of  par- 
ticular qualities  in  order  to  their  efficient 
discharge ;  he  is  found  to  possess  those  qualifi- 
cations, and  to  perform  those  duties  with 
efficiency.  Upon  that  he  has  the  Khidthuf 
formally  conferred  upon  him  with  the  tenure 
which  is  to  support  it — that  is  to  say,  he  is 
confirmed  in  the  office,  and  declared  entitled 
to  hold  the  land. 

Then,  is  the  grantee  entitled  to  hold  for. 
ever  for  himself  and  his  heirs?  or  was  the 
^rant  for  his  life  ?  was  it  subject  to  be 
divested,  and  under  what  circumstances  ?  Now, 
there  is  a  considerable  distinction  between 
the  positions  and  the  rights  of  ghatwals  in 
different  parts  of  the  country.  It  appears 
from  the  public  documents  referred  to  in  the 
decision  of  the  Priv}'  Council  (in  Rajah  Leela* 
nund  Singh's  case,  6  Moore,  p.  loi),  and 
from  the  account  given  in  Harrington's  Ana^ 
lysis  (Vol.  II.,  page  236,  and  Vol.  III.,  page 
511),  that  ghatwalee  tenures  in  Bishenpore^ 
Beerbhoom,  Burdwan,  and  Bhaugulpore,  may 
differ  in  a  great  degree,  both  as  to  extent  and 
importance,  and  as  to  the  conditions  under 
which  they  are  held — some  being  expressly 
declared  hereditary,  others  not  so. 

It  may  be  worth  while  to  mention  that  the 
case  referred  to  by  my  Lord  in  his  judgment 
from  the  6th  Select  Reports,  page  i69(Harlid 
Singh,  Appellant),  was  a  Beerbhoom  case;. 
In  Beerbhoom  we  know  that  ghatwalee  tenures 
are  hereditary,  and  in  that  case  it  was  held 
that  they  descend  to  the  eldest  son,  and  not  to 
sons  generiUIj.  i 
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I  do  not  find  that  it  has  been  established 
either  in  this  case  or  elsewhere  that  Bhau^ul- 
pore  ghiitwalees  were  ordinarily  descendible. 
But  certainly  in  this  case  we  cannot  but  see 
that  lands  originally  granted  to  Mahadeo  as 
remuneration  for  his  performing  the  duties 
of  ghatwal  by  the  sunnud  of  1150  have 
been  held  in  succession  by  himself,  his  son, 
grandson,  and  descendants  to  the  present 
day.  It  appears  also  that  some  portion  of 
the  rights  and  interests  of  his  descendants 
has  been  sold  in  execution  of  a  decree,  and 
was  purchased  by  some  of  the  present 
defendants.  This  is  a  circumstance  which 
has  not  been  insisted  upon  by  the  plaintiff, 
but  it  seems  quite  opposed  to  the  nature  of 
ghatwalee  holdings. 

I  accept  this  state  of  facts  as  explaining 
the  nature  of  the  sunnud,  for  it -appears  to 
me  that  the  terms  of  the  sunnud  are 
plain  in  themselves  and  require  no  explana- 
tion. I  cannot  say  either,  without  fuller 
evidence  of  the  facts,  that  the  course  of  events 
or  usage  has  made  that  descendible  which 
was  not  of  itself  descendible.  I  should  prefer 
to  accept  the  explanation,  which  we  find  in 
the  report  cited  in  3  Harrington's  Analysis,  page 
511,  which  states  that,  **  although  the  gram 
""is  not  expressly  hereditary,  and  the  ghat- 
"wal  is  removeable  from  his  office  and  the 
"  lands  attached  to  it,  for  misconduct,  it  is 
the  general  usage,  on  the  death  of  a  ghat- 
wal who  has  faithfully  executed  the  trust 
"committed  to  him,  to  appoint  his  son,  if 
competent,  or  some  other  fit  person  in  his 
family,  to  succeed  to  the  office."  < 

Still,  I  think  it  would  be  a  great  deal  too 
much  to  say  that,  when  these  defendants  are 
holding  as  representatives  of  a  former  ghatwal, 
or  by  right  of  a  person  whose  tenure  com- 
menced under  a  valid  grant  of  ghatwallee 
more  than  100  years  ago,  and  where  it  has 
been  allowed  since  then  to  change  hands 
by  descent  or  purchase  without  question,  the 
zemindar  should  be  competent,  of  his  mere 
motion,  without  the  assent  and  against  the 
will  of  the  Government,  to  put  an  end  to  the 
ghatwalee,  to  deprive  the  ghatwal,  and  to 
treat  him  as  a  common  trespasser.  I  am 
anxious  in  this  case,  as  in  the  case  that  my 
brother  Kemp  and  myself  decided,  to  avoid 
entering  into  larger  questions  than  the  case 
requires.  In  this  present  case  it  appears  to 
me  that  the  plaintiff  cannot  be  entitled  to 
possession  of  the  land.  Whether  he  can  sue 
for  the  purpose  of  enhancing  or  assessing  the 
rent,  is  another  question. 

In  the  case  decided  by  the  late  Sudder 
Court  in  1857,  there  was  an  alleged  miscon- 
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duct  on  the  part  of  the  ghatwal,  and  he  was 
consequently  dismissed  from  his  office.  Here 
there  is  no  allegation  of  misconduct.  Tb( 
plaintiff  simply  says :  *^  I,  the  zemindar,  have 
"  no  further  occasion  for  ghatwalee  service, 
"  aiid  I  dispense  with  your  services  accord- 
"  ingly."  Whether  the.  Government  is  it- 
self competent  to  abolish  the  office,  which  in 
the  necessity  of  the  times  it  created,  and  re- 
sume or  sanction  the  resumption  of  the  land 
which  it  assigned  as  a  remuneration  for  that 
service,  is  a  question  which  has  once  been 
considered,  but  which  I  am  quite  willing  and 
ready  to  re-consider  if  the  occasion  should 
arise. 

Thus,  while  I  fully  concur  in  the  dismissal 
of  the  plaintiff's  sulL  I  do  so  for  reasons 
which  belong  strictly  to  the  particular  case, 
and  not  upon  the  wider  grounds  stated  by  my 
Lord,  and  adopted  by  the  majority  of  the 
Court. 

Shumbhoonath  Pundit^  J, — The  plaintiff, 
appellant,  has  not  shown  that  he  has  any 
right  to  terminate  the  service  with  conditioQ 
of  which  the  ghatwalee  tenure  in  dispute 
was  originally  given  to  the  ancestors  of  the 
defendants  long  before  the  Dewanny,  and 
which  has  since  been  held  by  them  and  tbeir 
heirs,  according  to  the  usage  of  the  coantzy, 
from  generation  to  generation.  GovernmeDt 
is  entitled  to  the  service,  and  has  the  super- 
intendence of  it.  It  does  not  say  that  it  has 
dispensed  with  that  service,  nor  does  the  ap- 
pellant plead  that  Government  has  termin- 
ated the  said  service. 

On  the  contrary,  we  have  got  Government 
before  us,  urging  their  right  to  claim  the 
service  of  ghatwalee  from  the  defendants. 

In  such  a  state  of  things,  it  is  sufficient  to 
say  that  the  plaintiff  has  failed  to  prove  the 
very  ground  upon  which  he  is  suing  to  dis- 
possess the  defendants. 

I  have  no  hesitation  in  declaring  that»  even 
if  the  termination  of  the  ghatwalee  senrice 
had  been  proved,  I  would  not  have  held  that, 
owing  to  this  determination,  plaintiff  is  en- 
titled to  dispossess  the  defendants  of  the  lands 
in  dispute. 

The  fact  of  his  being  an  auction*purchaser 
gives  to  the  plaintiff  no  additional  rights. 
It  is  unnecessary  to  decide  in  this  case  what 
could  have  been  the  proper  order  if  a  case  for 
enhancement  had  been  brought  by  the  plaint- 
iff, appellant. 

4  entirely  agree  with  my  seniors  in  di$* 
missing  the  claim  and  the  appeal  of  the 
plaintiff  with  costs. 


i866.] 


Ciml 


THS  WBXKLY  RXPORTKR. 


Rulings. 


ail 


The  loth  September  1866. 

Present : 

The  Hon*ble  C.  B.  Trevor,  G.  Loch,  J. 
P.  Norman,  and  Shumbhoonaih  Pundit, 
Judges. 

Case  No.  1553  of  1863. 

Afflendment  of  Plaint— Power  ot  Lower 

Courts. 

Special  Appeal  from  a  decision  passed  by 
Mr.  0»  Toogood.  Judge  0/  Cut  tack,  dated 
the  joth  January  i86jy  affirming  a  deci- 
sion passed  by  the  Principal  Judder 
Ameen  of  that  District,  dated  the  2gth 
May  1862. 

Gobind  Mohapattur  and  others  (Defendants). 

Appellants^ 

versus 

Madhnb  Persad  Pundit  Surborakur  on  be- 
half of  Boydonath  Pundit,  Minor  (Plaintiff), 
Respondent, 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

The  power  of  the  Lower  Courts  to  amend  a  plaint 
extends  by  a  mvA  voce^  examination  to  the  eluciaation 
of  what  is  ambiguous  in  the  claims  of  the  contending 
parties,  to  the  amendment  of  what  is  erroneous,  and 
the  sapplyii^  what  is  defective,  but  not  to  the  conver- 
9pa  of  a  suit  of  one  rhaiacter  into  another  inconsistent 
with  and  opposed  to  it — ^^.^.,  of  a  suit  for  possession' 
with  Biesne>profits  into  a  suit  for  resumption. 

I-ocKJ'  (Trevor  and  Shumbhoonaih  Pundit, 
JJ.t  concurring). — This  special  appeal 
came  before  the  Officiating  Chief  Justice 
Norman  and  Mr.  Justice  Kemp,  who  referred 
the  case  for  the  decision  of  a  Full  Bench  in 
the  following  words : — 

•*  The  case  to  go  before  a  Full  Bench  on 
the  question  of  power  of  the  Lower  Courts  to 
amend,  this  Bench  being  inclined  to  think 
that  the  view  taken  by  Mr.  Justice  Trevor 
and  Mr.  Jusiice  Macpherson  in  Nos.  1678 
and  1679  unduly  limits  the  power  of  amend- 
ment given  by  Sections  31  and  141  of  Act 
VUL  of  1859." 

*  The  cases  alluded  to  in  the  above  reference 
are  of  the  same  natu|^,  and  wiih  the  same 
object  a9  the  present  suit  No.  1553  of  1863. 
The  plaintiff  is  the  same  in  all  ihe  ca^es. 
but  the  defendants  are  different.  The  suit, 
as  bnmght  by  plaintiff  in  Nos.  1678  and  1679, 


was  to  recover  possession  with  mesne-prolits 
from  the  defendant,  a  lakherajdar,  of  lands 
the  possession  of  which  had  been  confirmed 
to  the  defendants  under  Act  IV.  of  1840. 
*  While  the  suit  was  pending,  the  plaintiff 
**  peiiiioned  to  have  the  case  converted  into 
**  a  resumpiion-proceeding,  paying  the  neces- 
*'sary  stamp-duty.  This  was  done,  and  the 
**  plaintiff  obtained  a  decree.  The  Judge 
**  admitted  the  change  in  the  naUire  of  the 
**  suit  relying  on  a  precedent  of  this  Court 
**  decided  on  the  I5ih  July  1852."  The 
judgment  passed  by  this  Court  was  in 
the  following  words :  *'  We  think  the 
"  whole  proceedings  below  highly  irregular. 
"The  suit  originally  was  for  possession  of 
''certain  lands  with  mesne-profits.  It  was 
'^  converted  into  a  suit  in  which  neither  pos- 
•'  session  nor  mesne-profits  could  be  givefl, 
"  but  in  which  a  decree  of  quite  a  different 
''  nature  must  be  passed.  Again,  in  the  suit 
'*  as  originally  brought — a  mere  boundary-dis- 
**pute  between  two  parties — the  burden  of 
''  proof  lay  primarily  on  the  plaintiff,  whereas, 
''in  the  second,  the  burden  lay  on  the 
*•  lakherajdar  entirely." 

With  regard  to  the  point  referred  for  the 
decision  of  the  Full  Bench,  we  find  from  Sec- 
tion 26,  Act  VIII.  of  1859,  that  the  plaint  is 
required,  among  others  things,  to  contain  the 
redress  sought,  the  subject  of  the  claim,  the 
cause  of  action,  and  when  it  accrued.  These, 
we  think,  must  be  distinctly  specified  in  the 
plaint,  so  that  the  defendant  may  perfectly 
understand  the  nature  of  the  suit  that  is 
brought  against  him.  Section  29  prescribes 
that,  if  the  plaint  do  not  contain  the  parti- 
culars hereinbefore  required  to  be  speci- 
fied, or  if  it  contain  particulars  other 
than  those  required  to  be  specified,  whe- 
ther relevant  to  the  suit  or  not,  or  if 
the  statement  of  particulars  be  unnecessarily 
prolix,  or  if  the  plaint  be  not  subscribed  and 
verified,  the  Court  may  reject  the  plaint,  or 
at  its  discretion  may  allow  the  plaint  to  be 
amended.  By  Section  31,  the  Court  may  re- 
ject the  plaint  of  the  plaintiff,  if,  on  being  re- 
quired by  the  Court  to  correct  an  improper 
valuation,  or  to  supply  additional  stamped 
paper,  he  shall  fail  to  comply  with  the  requi- 
sition. Under  Section  32,  also,  plaintiff  may 
be  allowed  to  amend  his  plaint  when  upon 
the  face  of  it,  or  after  examination  of  the 
plaintiff,  the  subject-matter  does  not  con- 
stitute a  cause  of  action,  or  the  right  of 
action  is  barred  by  lapse  of  time. 

The  Sections  of  the  law  above  quoted 
clearly  indicate  the  time  at  which  any 
amendment  in  the  plaint  should  be  ordina** 


ii2 


Civft 


THE  WEEKLY   ItEPORTBR. 


Rulings.  [Vol.  VI. 


Hly  made,  and  the  nature  of  that  amend- 
tnent,  which  extends  merely  to  the  correc- 
tion of  any  error  in  the  plaint — not  to  an 
entire  alteration  of  the  claim. 

Again,  Section  139  empowers  the  Court, 
on  the  first  hearing  of  the  suit,  to  enquire  and 
ascertain  upon  what  questions  of  law  or  fact 
the  parties  are  at  issue,  and  thereupon  to 
frame  and  record  the  issues  of  law  and  fact 
on  which  the  right  decision  of  the  case  may 
depend.  The  Court  may  frame  the  issues 
from  the  allegations  of  facts  which  it  col- 
lects from  the  oral  examination  of  the  par- 
ties or  their  pleaders,  notwithstanding  any 
difference  between  such  allegations  of  fact 
and  the  allegations  of  fact  contained  in  the 
Written  statements,  if  any,  tendered  by  the 
parties  or  their  pleaders.  And  Section  141 
enables  the  Court,  at  any  time  before  the 
decision  of  the  case,  to  amend  the  issues  or 
frame  additional  issues ;  and  all  such  amend- 
ments as  may  be  necessary  for  the  purpose 
of  determining  the  real  question  or  contro- 
versy between  the  parties  shall  be  so  made. 
These  Sections  undoubtedly  give  the  Judges, 
who  have  to  dispose  of  a  case  in  the  first 
.instance,  great  freedom  to  enable  them  to 
ascertain  what  is  the  real  question-  at  issue 
between  the  parties;  but  when  the  Judge, 
after  examination  of  the  parties  or  their  re- 
presentatives, finds  that  the  real  dispute  is  one 
altogether  at  variance  with  the  claim  stated 
in  the  plaint — if,  for  instance,  as  in  the 
case  referred,  he  find  the  claim  as  shown  in 
the  plaint  to  be  for  possession  with  mesne- 
profits,  and  the  plaintiff  at  the  first  hearing 
converts  this  claim  into  one  for  resumption — 
we  think  that  the  Judge  should  not  permit 
such  an  alteration,  and  that,  if  the  plaintiff 
be  unable  or  unwilling  to  go  on  with  the 
suit  as  originally  brought,  the  Judge  should 
dismiss  the  case  with  costs.  The  powers 
vested  in  a  Judge  under  the  above  quoted 
Sections,  though  extensive,  are  still  li- 
mited by  the  nature  of  the  suit  as  brought 
by  the  plaintiff.  The  Judge,  on  the  re- 
presentation of  the  plaintiff,  cannot  alter  the 
nature  of  the  suit,  or  change  the  cause 
of  action.  This  power  extends  by  means  of 
&  vivd  voce  examination  to  the  elucidation  of 
what  is  ambiguous  in  the  claims  of  the 
contending  parties,  to  the  amendment  of 
what  is  erroneous,  and  the  supplying 
what  is  defective;  hut  not  to  the  con- 
version of  a  suit  of  one  character  into 
another  inconsistent  with,  and  that  may 
be  opposed  to  it;  and  the  issues,  we  ap- 
prehend, must  be  founded  on  the  claim  as 
Brought  in  the  plaint,  and  not  on  something 


else  which  plaintiff  at  some  subsequent 
period  may  prefer  to  consider  as  his  cause 
of  action,  but  which  is  altogether  at  variance 
with  the  relief  prayed  for  in  the  plaint. 

Norman,  J, — In  this  particular  case,  it  was 
clearly  improper  to  allow  an  amendment  of 
the  plaint,  which  was  originally  one  for  pos- 
session with  mesne-profits,  by  making  it  a 
suit  for  resumption. 

The  suit  was  instituted  on  the  4th  of  May 
1861,  just  two  years,  after  the  passing  of 
Act  XIV.  of  1859.  The  additional  stamp, 
as  in  a  plaint  for  resumption,  was  put  into 
Court  on  the  25th  of  April  1862.  Whether 
the  amendment  would  really  have  had  that 
effect  or  not,  it  was  probably  intended  to 
secure  to  the  plaintiff  the  benefit  of  Section 
18  of  that  Act,  by  exempting  the  suit  for 
resumption  as  a  suit  instituted  within  two 
years  after  the  date  of  the  passing  of  Act 
XIV.  from  the  operation  of  Clause  14  of 
Section  i  of  that  Act.  It  is  clear  that  no 
amendment  should  ever  be  allowed  which 
might  tend  to  deprive  the  opposite  party  of 
a  right  conferred  on  him  by  law. , 

My  learned  brothers,  in  quoting  Section  32 
of  Act  VIII.  of  1859,  overlook  the  words 
in  any  case.  The  language  is,  "  provided 
that  the  Court  may  in  any  case  allow  the 
plaint  to  be  amended,  if  it  appear  proper 
to  do  so."  Again,  by  Section  141,  at  any 
time  before  the  decision  of  the  case,  the 
Court  may  amend  the  issues,  or  frame  addi- 
tional issues  in  such  times  as  to  it  shall  seem 
fit  ;  and  all  such  amendments  as  may  be 
necessary  for  the  purpose  of  determining  the 
real  question  or  controversy  between  the 
parties  shall  be  so  made. 

These  are  large  powers  of  amendment,  and 
they  should  be  construed,  as  remedial  provi- 
sions, liberally.  In  cases  of  fraud,  especi- 
ally when  practised  on  infants,  by  agents  in 
foreign  countries,  by  trustees,  or  by  directors 
of  public  companies  on  their  shareholders, 
it  constantly  happens  that  the  true  facts  of 
the  case,  the  rights  of  the  parties,  and  the 
remedies  to  which  the  complaining  party  is 
entitled,  are  discovered  during  the  progress 
of  the  case,  and  from  the  answers  and  a  '- 
missions  extorted  from  the  adversarj'.  It  s 
notorious  to  any  one  acquainted  with  Coui  s 
of  equity  that  in  such  cases  repeated  amen  - 
ments  of  the  bill  are  necessitated. 

The  general  power  of  the  Court  und'  r 
Act  VIII.  to  amend  a  plaint  in  a  ca§e  whe  e 
jiisHc^  requires  such  an  amendment  at  ar  7 
iuvfc  during  the  progress  of  the  cause  his 
been  distinctly  asserted  by  a  Full  Bench  <  f 
seven  Judges  of  this  Court,  in  Heera  Mont  fc 
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Dabee  vs.  Kcx)nj  Behan'  Holdar,  i  Weekly 
Reporter,  page  207,  decided  since  this  case 
was  argued.  And  that  decision  has  since 
been  acted  upon  in  hundreds  of  cases. 

The  result  of  our  judgment  in  the  case 
is  that  the  decision  of  the  Lower  Court  will 
be  reversed,  and  the  suit  will  go  back  for 
trial  as  a  suit  for  possession.  The  appellant 
will  recover  the  cosis  of  this  appeal  in  this 
and  the  Lower  Appellate  Court,  and  the  costs 
of  the  hearing  which  has  already  taken  place 
in  the  first  Court. 


The  10th  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Rxemination  of  Witnesses — Plaint  and  written 
statement  (Subscription  and  Verification  of). 

Case  No.  134  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Russick  Lall  Bose,  Principal  Sud- 
der  Ameen  of  Rung  pore,  dated  the  sth  Feb- 
ruary  1866. 

Keenoo  Singh  Roy,  for  self  and  as  guardian 
of  Luchmun  Singh  Roy,  Minor  (Defend- 
ant), Appellant, 

versus  ^ 

Esban  Chunder  Roy  and  others  (Plaintiifs), 

Respondents, 

Mr,  R.  T.  Allan  and  Baboo  Greeja  Sunkur 
Mojoomdar  for  Appellant. 

Baboos  Divarkanath  Mitter,  Unnoda  Pershad 
BanerjeCy  Sreenaih  Doss,  and  Kishen  Dyal 
Roy  for  Respondents. 

Suit  laid  at  Rupees  25,000. 

The  plaintiff  not  havinpf  shown  any  bond  fide  inten- 
tion to  examine  as  witnesses  two  of  the  parties  to  the 
suit,  and  not  having-  complained  of  the  refusal  of  the 
Court  below  to  add  them  to  the  list  of  witne*ises  until 
the  arg-umcnts  on  the  appeal  were  concluded  and 
decision  was  about  to  be  given,  the  High  Court  de- 
fined to  allow  the  plaintiff  to  put  in  fresh  evidence  at 
such  a  stage  of  the  proceedings. 

It  is  incumbent  on  all  Courts,  without  regard  to  rank 
or  station,  to  see  that  plaints  and  written  statements 
are  subscribed  and  verified  bv  the  parties  in  person, 
except  when  unable  to  do  so  by  reason  of  absence  or 
other  ^ood  cause  when  they  may  be  allowed  to  be  sub- 
to  scribed  and  verified  by  competent  persoosr  only. 


This  was  a  suit  brought  to  obtain  posses- 
sion of  II  mouzahs  in  the  district  of  Rung- 
pore,  claimed  under  a  putnee  lease  granted 
by  the  Rajah  of  Beerbhoom,  dated  the  i  ith 
of  Poos  1 27 1,  at  a  permanent  jumma  of 
Rupees  2,206,  for  a  consideration  of  Rupees 
8,000.  The  defendant  claimed  under  what 
he  described  as  a  mokurruree  ijara  pottah, 
dated  the  25th  Falgoon  1262,  at  a  permanent 
jurama,  of  precisely  the  same  amount,  for 
which  he  paid  Rupees  3,000  as  a  considera- 
tion. 

The  only  question  was,  which  of  these 
two  alleged  leases  was  to  prevail.  The 
plaintiifs  admitted  that  the  defendant  had 
been  in  possession  since  1261,  but  they 
alleged  that  he  held  under  a  7  years*  lease 
which  expired  in  1268,  and  that,  since  that 
time,  he  had  been  holding  over  wrongfully; 
and  the  lease  now  set  up  they  alleged  to  be 
a  rank  forgery. 

The  defendant  produced  his  lease  which 
vvas  a  perpetual  lease  at  the  rate  above 
mentioned,  and  he  supported  it  by  seven 
^\itnesses,  three  of  whom  deposed  to  having 
seen  the  Rajahs  execute  the  document  at 
Beerbhoom  where  the  Rajahs  reside.  The 
remainder  spoke  to  having  seen  the  transac- 
tion completed  at  Rungpore  where  the 
defendant  resides,  and  they  also  verified  the 
seals  and  signatures  of  the  Rajahs. 

The  defendant  also  produced  dakhilas 
for  the  years  1262-68,  in  some  of  which 
the  nature  of  his  tenure  was  described. 
They  were  properly  stamped  and  verified  by 
witnesses,  and  it  also  appeared  that  they 
had  been  filed  in  another  suit  more  than 
a  year  previous  to  this  suit  being  com- 
menced. 

It  was  also  proved  that,  in  the  year 
1268-69,  a  petition  to  obtain  possession 
of  these  mouzahs  under  Act  X.  of  1859 
was  filed  by  one  Gooroo  Gobind  Talookdar, 
through  the  mooktear  of  the  Rajahs,  against 
the  detendants.  Gooroo  Gobind  in  that 
case  claimed  to  have  got  a  temporary  lease 
of  the  whole  talook,  and,  in  order  to  oust 
the  defendant,  he  filed  a  kubooleut  or  coun- 
terpart of  a  lease  granted  by  the  Rajahs  to 
the  defendant,  which  was  the  counterpart  of 
a  lease  in  all  respects  similar  to  that  now 
set  up  by  the  defendant,  except  that,  instead 
of  being  perpetual,  it  was  for  a  term  of 
seven  years  expiring  in  1268. 

In  consequence  of  the  money  not  being 
deposited  for  service  of  notice  on  the  de-* 
fendant,  that  case  was  struck  off  two  days 
afieiwards.  The  matter,  however,  hnving 
come  10  the  ears  of  the  defentiant,  he  filed 
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a  petition  alleging  that  the  real  lease  was 
a  permanent  one ;  that  the  kubooleut  filed  by 
Gooroo  Gobind  was  forged  ;  and  praying  that 
it  might  be  impounded  in  order  that  criminal 
proceedings  might  be  taken  against  Gooroo 
Gobind. 

The  document  was  retained  in  the  Col- 
lector's office,  but  no  criminal  proceedings 
were  taken.  It  was  produced  on  this  trial, 
and  it  is  a  palpable  forgery;  the  ptamp 
bearing  a  date  long  subsequent  to  that  of 
the  granting  of  the  lease. 

The  principal  answer  to  this  case  pro- 
fesses to  come  from  the  Rajahs  themselves. 
They  have  been  made  parties  to  this  suit, 
and  they  espouse  the  cause  of  the  plaintiffs. 
A  statement  signed  by  one  Kurar  Mamood 
Sircar  was  filed  on  their  behalf,  in  which 
they  admit  having  granted  a  temporary 
lease  to  the  defendant,  but  deny  having 
granted  a  permanent  one.  They  allege  that 
in  1266  they  granted  a  lease  of  the  whole 
talook  to  Gooroo  Gobind,  and  handed  over 
to  him  the  kubooleut  of  the  temporary  lease 
granted  to  the  defendant;  and  they  say,  in 
general,  but  not  very  clear  terms,  that  this 
kubooleut  was  secreted  by  Gooroo  Gobind 
and  the  defendant,  who  at  that  time  were 
in  collusion  with  each  other.  They  alsa 
affirm  the  lease  relied  on  by  the  plaintiffs. 

As  to  the  latter  point,  the  theory  suggest- 
ed by  the  plaintiff's  Counsel  is,  that  Gooroo 
Gobind  and  the  defendant,  having  got  pos- 
session of  the  genuine  temporary  kubooleut 
in  the  manner  stated  by  the  Rajahs,  destroy- 
ed it,  and  agreed  collusively  that  the  above- 
mentioned  suit  under  Act  X.  should  be 
brought  for  the  express  purpose  of  filing  the 
forged  temporary  kubooleut;  and  that  this 
was  done  with  the  view  of  enabling  the 
defendant  to  carr}'  out  the  fraud  which  he 
was  then  contemplating,  of  setting  up  a  fic- 
titious permanent  lease. 

Now,  we  are  far  from  saying  that  such  a 
device  is  beyond  the  reach  of  native  in- 
genuity, or  that  it  is  in  itself  violently  impro- 
bable, but  it  is  idle  to  rest  such  a  rase  on 
mere  suggestion,  and  it  rests  here  on  nothing 
more.  The  utmost  the  plaintiff  has  shewn 
is,  that  Gooroo  Gobind  and  the  defendant 
were  on  friendly  terms  at  some  time  in  the 
years  1268-69  (whether  before  or  after  the 
suit  under  Act  X.  does  not  appear);  and 
from  this  he  argues  that  the  proceedings 
under  that  case  must  have  been  collusive. 
But  this  is  not  the  sort  of  reasoning  upon 
which  conclusions  of  fact  can  be  founded  in 
a  Court  of  Law, 


The  direct  evidence  adduced  by  the  plaint- 
iff is  for  the  most  part  absolutely  worthless. 
He  called  a  number  of  persons,  servants  of 
the  Rajahs,  who  state  that  they  neither  sav 
nor  heard  of  any  ijara  pottah  being  exe- 
cuted in  favor  of  the  defendant;  others 
who  stated  that  they  heard  the  terms  of  the 
arrangement,  and  that  it  was  for  a  temporary, 
not  a  permanent,  lease;  and  one  who  stated 
that  he  saw  the  genuine  lease,  and  that  it 
was  temporary  only.  But  there  is  in  the 
plaintiff's  case  this  manifest  defect,  that, 
whereas  the  defendant  has  filed  a  complete 
series  of  dakhilas  which  have  every  appear- 
ance  of  being  genuine,  and  which  state  thai 
he  holds  under  a  permanent  ijara  pottah, 
the  plaintiff  has  not  filed  a  single  chelaun  in 
support  of  his  assertion  to  the  contrary. 
We  have  no  hesitation  in  inferring  from 
this  that  they  correspond  with  the  dakhilas, 
as  the  plaintiff,  being  supported  by  the 
Rajahs,  has,  no  doubt,  access  to  them,  and, 
had  it  been  otherwise,  he  would  have  un- 
doubtedly filed  them. 

For  these  reasons,  we  think  that  the  defend- 
ant Keenoo  Singh  Roy  has  established  his 
ijara  pottah,  and  that  he  is  entitled  to  suc- 
ceed in  this  case;  and  we  reverse  the  deci- 
sion of  the  Principal  Sudder  Ameen  accord- 
ingly. The  costs  in  this  Court  and  the 
Court  below  will  be  paid  by  the  plaintif 
and  the  Rajahs  jointly. 

It  may  be  as  well  to  notice  here  that,  at 
the  very  last  moment,  the  Counsel  for  the 
respondents  requested  us  to  i^sue  a  commis- 
sion to  examine  the  Rajahs,  who  are  parties 
to  the  suit,  they  being  exempt  from  com- 
pulsory appearance  in  Court ;  but  we  thought 
it  right  to  decline  to  grant  this  application. 
The  plaintiff  originally  filed  a  list  of  105 
witnesses,  not  including'  the  Rajahs,  On  the 
dav  before  that  fixed  for  the  examination  of 
witnesses,  a  general  application  to  add  the 
Rajahs  to  this  list  of  witnesses  was  made 
by  the  plaintiff  The  amlah  of  the  Court, 
in  a  report  to  the  Judge,  drew  his  attention 
10  the  fact  that  the  points  to  which  the  evi- 
dence of  the  additional  witnesses  was  said  to 
relate  were  not  in  issue,  and  the  Judge, 
therefore,  refused  to  grant  the  application. 
When  the  case  came  to  be  fully  enquired 
into,  it  no  doubt  became  apparent  that  the 
testimony  of  the  Rajahs  was  most  import- 
ant; but  no  application  to  examine  addi-^ 
tional  witnesses  was  then  made,  although 
the  examination  of  witnesses  lasted  for  five 
months,  and  the  decision  was  not  given 
unin  six  months  after  the  application  above 
alluded  to.    Nor  has  the  refusal  of  the  Jadgt^ 
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to  allow  witnesses  to  be  added,  ever  been 
made  a  subject  of  complaint  until  the  mo- 
Inent  when  the  arguments  on  this  appeal 
were  concluded,  and  our  decision  was  about 
to  be  given. 

Under  these  circumstances,  we  have  no 
doubt  whatever  that  there  has  never  been 
any  bond  fide  intention  to  examine  the 
Rajahs.  Had  the  plaintiff  really  wished  to 
do  so,  he  would  have  put  this  in  the  very 
front  of  his  case,  and  .would  have  insisted 
at  every  stage  on  their  evidence  being  pro- 
duced; but  he  has  done  nothing  of  the  kind, 
and  has  only  recurred  to  the  subject,  as  we 
think,  to  create  an  imaginary  grievance  upon 
which  to  dilate. 

Even  if  this  were  otherwise,  we  should 
have  great  hesitation,  in  a  case  like  the  pre- 
sent, in  allowing  a  party  to  give  fresh  evi- 
dence at  this  stage  of  the  proceedings.  If 
the  plaintiff  wished  to  give  this  evidence,  he 
should  have  given  it  earlier,  when  the  de- 
fendant could  have  commented  on,  and,  if 
necessary,  contradicted,  the  testimony  of  the 
Rajahs.  Why  should  the  plaintiff  have  the 
inunense  advantage  of  reserving  his  principal 
witnesses  until  the  whole  case  is  closed  ? 
We  see  nothing  whatever  to  entitle  him  to 
such  an  advantage,  and  nothing  to  justify  a 
course  so  exceptional  as  that  proposed. 

There  is  another  point  also  which  we 
think  requires  notice.  We  cannot  refrain 
from  expressing  our  strong  disapprobation 
of  the  course  which  has  been  pursued  in 
this  case,  of  allowing  the  Rajahs  to  file  their 
written  statement  through  an  entirely  irre-^ 
sponsible  person.  By^  Section  123  of  Act 
VIII.  of  1859,  the  written  statement  of  a 
defendant  must  be  subscribed  and  verified 
in  the  same  manner  as  a  plaint  by  a  plaint- 
tiff.  And  it  is  only  when  the  plaintiff,  "by 
reason  of  absence  or  other  good  cause,"  is 
nnable  to  subscribe  and  verify  the  plaint 
himself,  that  the  Court  may  allow  the  plaint 
to  be  subscribed  and  verified  by  a  competent 
person  on  his  behalf.  We  consider  it  a 
duty  strictly  incumbent  upon  the  Court 
which  admits  the  statement,  to  see  that  this 
provision  is  strictly  complied  with,  without 
regard  to  rank  or  station,  and  that  a  de- 
fendant should,  in  every  instance,  subscribe 
and    verify   the    statement    himself,    unless 

^here  be  a  real  and  substantial  reason  for 
us  not  doing  so.  Nothing  can  be  more  di- 
rectly contrary  to  the  spirit  of  the  laws 
which  the  Courts  of  this  country  arc  called 
upon  to  execute,  than  that  any  distin<»tion 
Bnottld  be  made  in  the  strictness  with  which 
parties  are  bound  to  obey  the  provisions  of 


the  law.  In  this  case,  not  only  was  no 
reason  given  for  the  Rajahs  not  subscribing 
and  verifying  the  written  statement  them- 
selves, but  the  person  substituted  for  them 
is  an  inferior  servant  who  can  have  no  know- 
ledge whatever  of  the  facts  which  he  pre- 
tends to  verify. 

The  irregularity  of  the  practice  in  the 
Mofussil  Courts  in  this  respect  was  strongly 
remarked  upon  in  the  case  of  Ram  Mohun 
Mookerjee  versus  Rajah  Nursing  Deb,  re- 
ported in  the  Indian  Jurist  of  November 
ii)th,  1862,*  in  a  judgment  of  the  Chief 
Justice,  Mr.  Justice  Bayley,  and  Mr.  Justice 
Kemp ;  and  we  hope  that  the  remarks  there 
made  have  not  been  without  their  effect. 
We  regret  to  observe,  however,  by  the 
present  case,  that  the  vicious  practice  has 
not  been  entirely  eradicated. 


The  loth  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Decree  of  competent  Court  (Effect  of)~LAnd- 
lord  and  tenant—Limitation—Prescription. 

Case  No.  910  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  G.  Bright^  J^dge  of  the  Twenty-four 
Pergunnahs,  dated  the  2^th  March  1866^ 
reversing  a  decision  passed  by  Baboo 
Koylash  Chunder  Deb,  Principal  Sudder 
Ameen  of  that  District ,  dated  the  2jth  May 

Raj  Narain  Dutt  and  others  (Plaintiffs), 

Appellants^ 

versus 

Gour  Monee  Dossee  and  other  (Defendants), 

Respondents. 

Mr,  R,  V.  Doyne  and  Baboo  Romesh  Chun^ 
der  Mi  iter  for  Appellants. 

Baboo  Gopal  Lai  Mitter  for  Respondents. 

The  decree  of  a  competent  Court  must  be  presumed 
to  be  valid  nnd  binding  on  the  parties  until  the  party 
attacking  the  decree  clearly  shews  that  it  was  improperly 
obtained  by  reason  of  fraud  or  misrepresentation  prac- 
tised upon  the  Judge  by  the  party  obtaining  the  decree. 

Qutere. — Whether  a  title  to  land  can  oe  gained  by 
prescription  without  adverse  possession. 

*  Also  in  Sutherland's  Full  Bench  Rulings,  p.  54. 


2l£ 


Civil 


tHS  WSXtLV  RXPORTXIU 


Rulings,  [VoL  VI. 


This  was  a  suit  brought  by  the  plaintiff 
to  obtain  khas  possession  of  20  beegahs  and  8 
cottahs  of  land  situated  in  Sherbapore. 

The  plaintiffs  admitted  that  the  defendants 
had  formerly  held  the  above  lands  as  their 
tenant,  but  they  alleged  that  the  defendant 
had  attempted  to  set  up  a  rent-free  tenure, 
whereby  it  was  contended  that  the  relation  of 
landlord  and  tenant  was  destroyed. 

The  defendant  objected,^rj/,  that  she  had 
been  in  possession  for  more  than  12  years 
without  paying  rent;  and,  secondly,  she 
again  contended  that  she  was,  in  fact,  entitled 
to  hold  the  land  rent-free,  and  that  the  pro- 
ceeds were  devoted  to  the  service  of  an 
idol. 

The  facts  of  the  case  are  that,  in  the  year 
1837,  a  dispute  arose  in  respect  of  the  same 
lands  between  the  same  parties,  or  persons 
through  whom  they  claim,  which  ended  in  a 
decree  professing  to  be  founded  on  a  sole- 
namah  entered  into  by  the  parties,  in  which 
it  was  adjudged  that  the  lands  in  question 
were  the  plaintiff's  rent-paying  lands,  and 
the  rent  was  declared  to  be  the  annual  sum 
therein  mentioned. 

Notwithstanding  this  decree,  no  claim  for 
rent  was  made  by  the  plaintiffs  until  the  year 
i860,  that  is  for  23  years.  A  suit  to  recover 
arrears  of  rent  was  then  brought,  when 
the  defendant  set  up  the  same  defence  as  she 
has  done  now,  namely,  that  the  lands  are 
rent-free  lands  devoted  to  the  service  of  the 
idol. 

This  is  the  repudiation  of  her  tenancy 
upon  which  the  plaintiffs-  rely  as  a  forfeiture. 
The  defendant  admits  the  repudiation,  but 
calls  upon  the  plaintiffs  to  prove  the  existence 
of  any  rent-paying  tenure. 

The  plaintiffs  in  the  Court  below  relied  on 
the  decree  passed  in  the  year  1837  as  proving 
the  rent-paying  tenure.  The  Judge,  how- 
ever, rejected  that  decree,  because  he  thought 
it  was  not  proved  that  the  defendant  was  a 
consenting  party  to  it.  He  says,  "  I  think 
"  that  it  was  incumbent  upon  the  plaintiffs 
"  to  prove  that  Gour  Monee  (defendant) 
"  was  a  consenting  party  to  the  solenamah, 
"  for  I  find  that  it  is  alleged  to  have  been 
"  presented  in  her  behalf ;  and  that  she  was 
"  cognizant  of  the  suit,  or  of  the  subsequent 
**  decree,  is  not  shown."  It  appears,  there- 
fore, that  the  Judge  thought  it  incumbent  on 
the  plaintiffs,  who  relied  on  the  decree,  to 
prove  its  validity.  But  in  this  we  think  he 
was  mistaken.  The  allegation  of  the  de- 
fendant was  that,  though  her  name  ap- 
pears in  the  proceedings,  she  was,  in 
reality,  not  a  party  to  the  suit  at  all^  and 


that  she  had  no  notice  whatever  of  tb( 
proceedings,  which  were  carried  on  fraud* 
ulently  in  her  absence.  She  does  not,  bow* 
ever,  produce  a  particle  of  evidence  in  sup- 
port of  this  assertion,  but  calls  on  the  plaint* 
iffs  to  prove  the  contrary.  We  must  pre- 
sume, however,  that  the  decree  of  a  com- 
petent Court  is  valid  and  binding  on  the 
parties,  and,  whether  made  by  consent  or  in 
litigation,  that  the  Judge  who  passed  it  made 
proper  enquiries,  and  was  satisfied  that  he 
was  legally  entitled  to  do  so.  And  this 
presumption  will  remain  until  the  paiQr 
attacking  the  decree  has  shewn,  by  good  and 
substantial  evidence,  that,  as  against  him  or 
her,  it  has  been  improperly  obtained,  by  rea- 
son of  some  fraud  or  misrepresentation  prac- 
tised upon  the  Judge  by  the  party  obtaining 
the  decree.  The  Court  below,  as  the  case 
stood,  ought  to.  have  accepted  this  decree 
without  any  enquiry  as  to  how  it  was 
obtained. 

But  then  comes  the  question  whether, 
assuming  the  plaintiff  to  have  established 
that,  in  the  year  1837,  the  relation  of 
landlord  and  tenant  existed,  the  defendant 
having  been  in  possession  for  a  great  number 
of  years  without  paying  rent,  and,  as  the 
udge  has  found,  always  verbally  denying 
er  landlord's  title,  can  set  up  a  claim  to  hold 
these  lands  against  the  plaintiffs. 

Now,  it  is  clear  that,  so  long  as  the  rela- 
tion of  landlord  and  tenant  lasts,  no  limita- 
tion runs  against  the  landlord,  under  Clause 
12,  Section  2,  Act  XIV.  of  1859,  because 
J  there  is  no  cause  of  action.  Nor  does  the 
mere  denial  by  the  tens|.nt  of  the  landlord's 
right  put  an  end  to  the  relation  of  landlord 
and  tenant  so  as  to  enable  the  tenant  10  treat 
his  possession  as  adverse  to  his  landlord. 
So  long  as  the  tenant  remains  in  possession, 
he  is  estopped  from  denying  the  title  of  the 
person  who  put  him  into  possession.  The 
fact  that  the  defendant  has  ever  since  1837 
denied  the  plaintiff's  title  will,  in  our  opi- 
nion, make  no  difference,  so  far  as  the  Stala- 
tor}'  bar  of  limitation  is  concerned. 

Whether  or  not  the  defendant  could  set  up 
any  right  in  the  nature  of  prescription,  is  a 
question  which  we  are  not  called  upon  to 
determine.  It  may  be  worthy  of  considera- 
tion whether  the  holding  of  land  for  a  great 
number  of  years  without  payment  of  rent,  or 
other  acknowledgment  of  tenure,  ought  n(f 
to  confer  a  title  even  though  it  may  be  shevn 
that  the  relation  of  landlord  and  tenant  ori- 
ginally existed,  in  accordance  with  a  prin- 
ciple acknowledged  by  most  systems  of  law. 
But  in  the  present  state  of  the  law  of  thii. 
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coantry,  it  is  clear  that,  in  such  a  case,  no 
title  is,  by  the  mere  operation  of  law,  trans* 
ferred  from  the  landlord  to  the  tenant,  nor 
smy  absolute  bar  created  to  the  title  of  the 
landlord ;  at  the  most,  there  is  only  evidence 
from  which  a  Court,  having  power  to  draw 
inferences  of  fact,  might,  under  some  circum- 
stances, infer  that  the  title  had  been  by  some 
means  or  other  transferred,  in  analogy  to  the 
English  law  relating  to  rights  of  way  and 
other  similar  easements,  but  which,  by  a 
strange  exception,  was  never  extended  to  the 
title  to  land  in  that  country. 

The  case  must  therefore  be  remanded, 
with  directions  to  the  Lower  Appellate  Court 
to  receive  the  decree  of  1837  as  conclusive 
proof  that  a  rent- paying  tenure  then  existed, 
unless  it  be  clearly  shewn  by  the  defendant, 
by  affirmative  evidence,  that,  by  reason  of 
some  fraud  or  misrepresentation,  the  decree 
is  not  binding  upon  her.  Unless  she  can  do 
this,  the  plaintiffs  will  be  entitled  to  a  decree 
in  their  favor,  there  being  no  pretence  in 
this  case  that  the  relation  of  the  parties 
which  existed  in  1837  has  Leen  subsequently 
changed. 


The  10th  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

J^udges. 

Sale  of  land  for  arrears  of  Revemie — Sharer  of 
joiat  talook— Registration. 

Case  No.  171  of  1866. 

Rigular  Appeal  from  a  decision  passed  by  Mr. 
A,  Abercrembifj  Judge  of  Dacca^  dated  the 
Eth  March  186$, 

Goar  Chundet  Goopto  (Plaintiff),  Appellant, 

versus 

'  Tara  Monee  and  others  (Defendants),  ' 
Respondents. 

Baboos  Ono0kool  Chunder  Mookerjee  and  Vp- 
prokosh  Chunder  Mookerjee  for  Appellant. 

Vol.  VI. 


Baho.j  Chunder  Madhub  Ghose  for  Respond- 
ents. 

Suit  laid  at  Rupees  700. 

A  sharer  of  a  joint  talook,  whose  share  coneists  of  a 
specific  portion  of  land,  can  obtain  protection  from  a 
sale  for  Arrears  of  revenue  only  under  Scfction  ti,  Act 
XI.  of  1859.  Common  refHstry  of  4^  >tfek>ok,  as  a 
shikmee  talook  under  that  Act,  will  not  preclude  any 
person,  thinking  himself  wronged  by  such  registry  from 
suing  for  the  cancelment  of  the  same. 

In  this  case,  the  plaintiff  sued  to  obtaiti 
khas  possession  of  one  beegaj),  seven 
cottahs,  and  ten  chittacks  of  land  which 
the  plaintiff  claimed  as  situated  within 
Talook  Roman ath  Goopto  purchased  by  him 
at  a  sale  for  arrears  of  Government  revenue. 

The  defendants  claimed  the  land  as  their 
shikmee  talook.  Their  case  was  that  two 
brothers,  Joy  Chunder  Gooho  and  Kalee 
Kishore  Gooho,  originally  purchased  a 
portion  of  the  Talook  Romaaath  Goof>to* 
and  that  it  was  then  agreed  that  the  vendees 
should  pay  Rupees  13  as  their  proportion  of 
the  Government  revenue  direct  to  the  Go- 
vernment. Subsequently,  the  two  brothers 
purchased,  at  various  times,  the  whole  of  the 
shares  in  the  remainder  of  the  talook.  In 
Kanick  1262  (1856)  the  brothers  tfnade  a 
gift  of  the  portion  comprised  in  their  first 
purchase  to  their  mother,  the  principal 
'defendant,  Tara  Monee  Chowdhrain. 

The  properly  so  conveyed  to  the  mother 
is  what  she  now  claims  as  a  shikmee  ta- 
,look.  In  April  1863,  application  was  made 
by  the  mother  to  the  Collector  for  comnnoA 
registry  of  the  property  as  a  shikmee  Miook 
under  Act  XI.  of  1859,  and  was  sanctioned. 
The  defendant  in  this  case  relies  on  th^ 
registration,  and  contends  that  it  is  -con- 
clusive ;  but  this  cannot  be,  since  Section 
48  expressly  enacts  that  a  suit  may  be' 
brought  to  set  it  aside,  and  that  is  the  objed 
of  the  present  suit. 

The  fact  is  that  the  defendant  in  this  caise 
was  not  proprietor  of  a  shikmee  talook  al 
all.  She  was,  if  anything,  a  sharer  of  a 
joint  tak)ok,  whose  share  consisted  of  a 
specific  portion  of  land ;  and,  if  she  aoughl 
protection  from  a  sale  for  arrears  of  revenue, 
she  should  have  obtained  it  under  Section  xi 
of  Act  XI.  of  1859.  This  she  has  not  done, 
and  she  can,  therefore,  set  up  no  title  a^inst 
the    sweeping    rights  of    the    aaction-poN 

chaser. 

The  appeal  must,  therefore,  be  decreed^ 
and  the  decision  of  the  Lower  Court  reversed 
I  wkh  costs. 
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The  nth  September  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Dedaratory  suit  to  establish  rirht  to  land- 
Limitation— Adverse  holding. 

Case  No.  1105  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Burdwan,  dated  the  lyth 
January  1S66,  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District^  dat- 
ed the  30th  March  i8os* 

Huronath  Roy  (one  of  the  Defendants), 

Appellanty 


be  a  decision  on  the  question  of  limitation. 
If  defendant  has  held  adversely  for  more 
than  12  years — if  he  has  set  up  a  title  of 
lakheraj  or  the  like  before  that  time— the 
suit  is  barred  ;  if  not,  as  the  facts  are  found, 
the  decree  will  stand.  Remand  accord- 
ingly. 

The  nth  September  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Limitation— Settlem^t  (Regulation  VII.,  iM 

on  merits* 


versus 

Jogendur  Chunder  Roy  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Kedarnath  Chatterjee  for  Appellant, 

Baboo  Juggodanund  Mookerjee  and  Moon- 
shee  Ameer  AH  for  Respondents. 

In  a  suit  to  establish  a  ri^ht  to  land,  the  cause  of  ac- 
tion arises  when  the  defendant  sets  up  an  adverse  hold- 
ing. The  mere  non-payment  of  rent  does  not  consti- 
tute an  adverse  holding;  but,  if  a  tenant  openly  sets  up 
an  adverse  title  and  holds  adversely,  limitation  runs. 

Plaintiff,  having  been  defeated  in  a  suit 
for  rent,  sues  in  the  Civil  Court  for  a  declara- , 
tion  of  his  right  to  receive  rent.  Plaintiff 
is  himself  an  under-tenant,  and  asserts  that 
defendant  is  a  tenant  under  him.  Defendant 
asserts  that  he  is  a  lakheraj dar,  and  pleads 
limitation. 

The  first  Court  found  that  he  had  paid 
rent  within  12  years,  and  decided  against 
him.  On  appeal,  the  Judge  passes  over  the 
question  of  limitation  by  saying  that  rent  is 
a  recurring  cause  of  action,  and,  finding  that 
defendant  was  once  the  tenant,  decrees  for 
plaintiff  on  that  ground.  Defendant  appeals 
specially,  on  the  ground  that  he  is  entitled  to 
a  decision  on  the  point  of  limitation.  This 
is  not  a  suit  for  rent,  but  a  suit  to  establish 
right  to  land,  it  must  be  brought  within  12 
years  of  the  cause  of  acticJn.  The  cause  of 
action  only  arises  when  the  defendant  sets 
up  an  adverse  holding.  The  mere  non-pay- 
ment of  rent  does  not  constitute  an  adverse 
holding,  but,  if  a  tenant  openly  sets  up  an 
adverse  title  and  holds  adversely,  limitation 
runs.    We  think,  therefore,  that  there  must 


Case  No.  1553  of  1866. 

Special  Appeal  from  a  decision  passed  if 
the  Principal  Sudder  Ameen  of  Baa^ 
dated  the  ijth  March  i866y  reverstn^  i 
decision  passed  by  the  Sudder  Ameen  ^ 
that  District,  dated  the  8th  August  i86y 

Shibo  Doorga  Chowdhrain  and  others 
(Plaintiffs),  Appellants, 

versus 

Syud  Hossein  Ali  Chowdhry  and  others 
(Defendants),  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Doorga  Ihss 
Dutt  for  Appellants. 

Mr,  R.  E,  Twidale  for  Respondents. 

A  plaintiff,  who  seeks  in  the  Civil  Coort  to  cdaiXA 
a  right  to  settlement  under  R^^lation  VII.,  iS2i,  smI 
to  reverse  the  orders  of  the  Kevenue  Authorities  in 
the  defendant's  favor,  must  sue  within  la  years. 

A  Court  deciding  a  case  on  limitation  ought  alsoloso 
into  the  merits. 

The  grounds  taken  in  this  special  appeal 
are — 

I. — That  the  cause  of  action  has  been 
wrongly  held  by  the  Lower  Appellate  Court 
to  have  accrued  to  plaintiff  on  13th  Mardi 
1849,  when  the  Collector  ordered  the  money 
to  remain  in  deposit,  and  referred  the  par- 
ties to  a  civil  suit.  The  cause  of  action  onlf 
arose  on  the  26th  September  1863,  when 
it  was  ordered  to  be  paid  away;  and  lhcr^ 
fore  the  Lower  Appellate  Court  has  wrongly 
applied  the  Law  of  Limitation. 

IL — That,  when  the  Lower  Appellate  Conii 
decided  the  case  on  limitation,  it  should 
not  have  gone  into  the  merits  at  all,  but 
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certainlj  not  m  the  roost  avowedly  superficial 
manner  it  has  done. 

.  III. — ^That  no  sufficient  legal  reasons  are 
given  by  the  Lower  Appellate  Court  as 
required  by  law  for  its  decision. 

IV.— That  the  decision  of  9th  August 
1850,  relied  on  by  the  Lower  Appellate  Court, 
is  no  legal  evidence  of  title,  but  merely  a 
decision  ordering  the  transfer  of  the  case 
from  the  Civil  Court  for  trial  in  that  of  the 
Special  Commissioner. 

This  was  a  suit  by  plaintiffs  to  recover  a 
share  of  malikana  paid  over  by  the  Collector 
to  defendants. 

It  is  admitted  by  all  parties  that  the 
plaintiffs  and  defendants  held  separate  landed 
properties;  that  a  chur  near  them  was 
resumed ;  that  the  defendants  obtained  the 
temporary  settlement,  and  that  plaintiffs, 
special  appellants,  did  not ;  and  that  the  Col- 
lector, in  1849,  ordered  that  the  malikana 
riioold  be  held  in  deposit  till  plaintiffs  and 
defendants  settled  their  disputes  amicably, 
or  plaintififs  or  others  interested  might  estab-^ 
Ksb  their  claim  to  settlement  by  civil  suit 
as  provided  by  Regulation  VII.  of  1822. 

The  plaintiff's  claim  to  settlement  had 
been  rejected  on  the  ground  of  defendants 
being  in  possession  and,  therefore,  entitled 
to  settlement. 

Plaintiffs,  it  is  not  disputed,  did  not  sue 
within  12  years  of  the  date  of  such  order  of 
1849. 

After  hearing  the  arguments  of  Counsel, 
we  think,  on  the  first  plea,  that  the  Lower 
Appellate  Court  has  decided  rightly.  The 
Revenue  Authorities  considered  defendants,^ 
and  not  plaintiffs,  entitled  to  settlement  un- 
der the  provisions  of  Regulation  VII.  of  1822, 
iod  other  Settlement  Laws. 

It  was  this  decision  which  deprived 
plaintiff  of  settlement  and  also  of  malikana, 
which  is  merely  a  thing  representing  part 
of  the  k>enefits  and  rights  to  settlement.  It 
was  obviously  the  plaintiff's  duty,  under  the 
provisions  of  Regulation  VII.  of  1822,  to  ob- 
tain such  settlement  by  the  aid  of  the  Civil 
Courts,  together  with  the  reversal  of  the  or- 
ders of  the  Revenue  Courts  in  defendant's 
favor  within,  the  lime  allowed  by  law,  viz., 
12  years;  and,  as  he  has  not  done  this,  we 
think  plaintiff  has  been  properly  held  to  be 
barred  by  the  Law  of  Limitation.  In  this  view 
of  the  case,  it  is  not  necessary  to  go  into  the 
farther  pleas  taken  by  special  appellant ;  but 
we  would  observe,  for  the  information  of  the 
lower  Appellate  Court,  that  the'  objection  of 
the  q)ecial  appellant,  to  the  effect  that,  wUen 
a  case  IS  decided  on  limitation,  the  Court 


cannot  go  into  the  merits,  is  incorrect. 
There  may  be  cases,  especially  such  as  are 
appealable  to  Her  Majesty  in  Council,  where 
it  is  most  right  that  the  merits  should  also 
be  gone  into,  so  that  the  Lords  of  Her 
Majesty  in  Council  may  be  in  a  position,  if 
they  overrule  the  decision  on  limitation,  to 
hear  at  once  the  appeal  on  the  merits,  and 
so  save  the  parties  the  trouble  and  expense 
of  remands  to  this  country.  The  same 
principle  will  more  or  less  apply,  according 
to  the  circumstances  of  the  case,  to  all  ap- 
pealed cases.  But,  at  the  same  time,  the 
investigation  should  be  full,  complete,  and 
judicial,  and  not,  as  here,  *' briefly  noticed" 
(to  use  the  Lower  Appellate  Court's  words) 
as  a  kind  of  decision  by  way  of  surplusage. 

On  the  whole,  then,  seeing  no  reason  to 
interfere  with  the  decision  of  the  Lower  Ap- 
pellate Court,  we  dismiss  this  special  appeal 
with  costs. 


The  11  th  September  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Joint  Hindoo  Famihr—Sepanttion— Double 


lihr-S 
snare. 


Case  No.  138  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Midna^ 
pore^  dated  the  12th  March  r866. 

Sree  Narain  Berah  (one  of  the  Defendants), 

Appellant, 

versus 

m 

Gooro  Pershad  Berah  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Messrs.  R.  V.  Doyne  and  R.  T.  Allan,  and 
Bahoos  Dwarkanath  Mitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Kishen  Succa 
Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  1 4*96 i-i 2-1-2. 

Where,  with  small  aid  from  paternal  properti^*,  se- 
parate and  distinct  properties  are  acquired  principally 
through  the  exertions  of  particular  members  of  a  joint 
Hindoo  family,  such  memoers  are  entitled  to  a  double 
share  upon  separation. 

This  is  a  suit  by  a  member  of  a  Hindoo 
family  for  his  share  of  the  family  estate. 
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He  alleges  that  the  family  was  altogether 
joint,  but  that,  on  separation,  defendants 
have  forced  on  him,  as  his  separate  property, 
a  smaller  portion  standing  in  his  name,  and 
have  themselves  taken  possession  of  a  larger 
portion  standing  in  their  own  names. 

It  i»  adtnitted  that  the  family  was  joint 
in  mess  till  they  separated  in  1269.  But 
defendants  allege  that  there  was  no  ances- 
tral property,  and  that  the  different  members 
Blade  separate  acquisitions  on  their  own 
behalf. 

Plaintiff  was  examined  in  this  Court,  and 
did  not  very  satisfactorily  account  for  the 
absence  of  the  books  of  the  last  years  during 
which  he  was  manager  of»  the  family,  nor 
altogether  acquit  himself  very  well  in  the 
witness-box.  But  he  has  given  a  tolerable 
ajnount  of  proof  to  show  actual  joint  en- 
joyment of  the  whole  property  by  the  whole 
family.  Books  are  produced  of  the  years 
1263  to  1266,  the  genuineness  of  which  seems 
hardly  to  be  disputed,  and  some  parts  of 
which  the  defendant  Sree  Narain  admits  to 
be  in  his  own  handwriting.  These  show 
the  receipts  and  payments  of  revenue  on 
account  of  many  talooks  held  in  the  name 
of  diflferent  members  of  the  family,  all  cre- 
dited and  debited  as  if  to  a  common  stock, 
and  ako  many  payments  for  expenses  of 
various  members  of  the  family.  We  do  not 
think  these  are,  in  any  way,  shown  to  be  con- 
sistent with  separate  holdings.  Plaintiff 
bas  also,  produced  from  his  own  custody  the 
levenue  receipts  of  the  talooks  for  a  long 
series  of  years,  has  shown  that  bonds  in  favor 
of  one  member  of  the  family  were  paid  to 
othec  members,  and  given  other  proofs. 

Not  only  do  some  of  the  witnesses  state 
that  the  common  ancestors  had  some  pro- 
perty, but,  in  a  document  proffered  by  defend- 
ants, and,  therefore,  conclusive  against  them, 
there:  is  a  distinct  recital  of  the  existence  of 
small  '' Pytrick''  or  ancestral  property  held 
by  the  family  in  common. 

The  onus,  then,  of  showing  separate  ac- 
quisitions and  holdings  is  wholly  on  the 
defendants,  and  they  have  given  very  little 
dir«ct.  proof.  It  is  clear  enough  that  great 
part  of  the  increase  of  the  family  was  due 
to  the  labors  of  two  of  that  branch,  Ram 
Sunkur  and  Ram  Pershad,  who  made  money 
as  lawyers  at  Midnapore ;  but  there  are  no 
accounts  or  other  satisfactory  proof  of  se- 
parate holding  and  no  good  explanation  of 
the  absence  of  such  proof. 

The  principal  reliance  of  the  defence  was 
^n  an  alleged  will  of  Ram  Sunkur,  bearing 
eir  it  the  signature  and  acquiescence  of  the 


plaintiff's  father.  But  this  wifl,  upwards  <rf 
30  years  old,  seems  never  to  have  seen  the 
light  till  it  was  produced  in  the  present  case» 
and  we  think  that  the  Court  below  bu 
ver^'  properly  rejected  it.  The  two  wit- 
nesses who  support  it  do  so  with  a  minute- 
ness of  deftail  which,  after  such  a  lapse  of  time, 
is  simply  ridiculous  and  impossible.  The 
contents  of  the  will,  also,  too  exactly  fit  the 
defendants'  case  ;  and  the  difficulties  regard- 
ing the  date  of  the  stamp,  and  in  other 
particulars  pointed  out  by  the  Principal 
Sudder  Ameen,  are  of  much  weight. 

Rejecting,  then,  this  document,  the  defend- 
ants have,  we  think,  on  the  evidence,  scarce- 
ly any  case  beyond  the  large  contributions 
of  their  ancestors  above  noted.  There  is  no 
proof  of  separate  holding  ;  on  the  contrary, 
we  think  that  the  holding  was  joint,  and 
we  reject  the  appeal  on  this  point. 

It  is  further  argued  for  the  appellants 
that,  even  supposing  that  the  property  w« 
held  jointly,  and  that  a  small  ancestral  pro- 
perty aided  in  its  acquisition,  still  the  Hin- 
doo Law  allows  those  who  have  contribtited 
the  largest  share  to  the  subsequent  acqni- 
sitions,  to  receive  in  the  distribution  a  double 
share,  and  a  double  share  is  claimed  for 
them  on  that  ground.  Several  cases  «e 
quoted  which  are  clear  on  the  point — deci- 
sions both  of  the  Supreme  and  Sudder 
Courts.  {See  Fulton's  Reports,  Supreme 
Court  Cases  of  March  1843,  Golab  Chand 
vs.  Goluk  Monee  Dossee  ;  and  Select  Cases, 
Sudder  Dewanhy  Adawlut,  Volume  I.,  pajcs 
,8  and  335,  and  Volume  V.,  page  335.)  The 
law  is  clearly  laid  dowa  in  the  Dyabhaga, 
page  if  I,  and  Mitakshara,  page  275.  In 
the  Supreme  Court  case,  it  seems  to  he 
laid  down  that,  if  all  the  acquisitions  are 
intermingled  in  a  common  stock,  so  that  they 
cannot  be  distinguished,  e.  g.,  a  heap  of 
corn  or  a  heap  of  rupees,  the  rule  will  not 
apply ;  but  that,  if,  with  small  aid  from  pater- 
nal property,  separate  and  distinct  proper- 
ties are  acquired  principally  by  labor  of 
particular  members  of  the  family,  then  the 
rule  will  apply. 

The  rule  seems  to  be  well  established, 
and  the  Counsel  for  respondents  do  not  dis- 
pute it;  but  they  point  out  that  Ram  Sun- 
kur  ani  Ram  Pershad  were  not  the  onlr 
working  members  of  the  family ;  that  the 
evidence  shows  that  Becharam.  of  plaintiff's 
branch,  was  also  a  lawyer  at  Midnapore, 
and  made  money ;  and  that  plaintiff's  father 
had  agricultural  and  commercial  dealing?. 
I  Tlfts  is  so ;  and,  though  it  seems  probable 
that  the  members  of  defendants'  branch  of 


i866.] 


Civil 


THX  WSEKLT  REPORTER. 


Rulings, 


221 


the  fanrily  may  have  contributed  a  greater 
sbare  of  the  earnings,  still,  seeing  the  line 
of  defence  taken  by  defendants,  that  they 
have  failed  to  show  in  any  satisfactory  way 
hoir  much  was  contributed  by  their  ances- 
tors, and  how  much  by  plaintiff's  ancestors, 
we  do  not  think  that  the  case  is  one  in 
which,  with  so  little  information,  we  can 
award  a  double  share  to  anv  members  of 
the  feunily.  The  appeal  is  dismissed  with 
costs. 


The  nth  September  1866.* 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nalh  Pundit^  Judges, 

Case  No.  1585  of  i866. 

Hindoo  Law  of  Inheritance — Pregnancy — 

Adoption. 

Sfiaai  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/ Fureedpore,  in 
Dacca,  dated  the  2^th  March  1S66,  affirm- 
ing a  decision  passed  by  the  Moonsifi  of 
Bhaugahi  dated  the  20th  November  186^, 

Dttkhina  Dossee  (one  of  the  Defendants), 

Appellant^ 

versus 

Rash  Beharee  Mojoomdar  and  others 
(Plaintiffs),  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Bungshee- 
dhur  Hein  for  Respondents. 


According;  to  Hindoo  Law  the  rij^ht  of  inheritance  is 
■ot  suspended  by  pregnancy  or  until  adoption. 

_  I 

The  special  appellant  contends  that  the 
Lower  Courts  have  wrongly  decided  against 


*  NoTR. — This  is  not  intended  to  disturb  any  decision 
holding  the  necessity  of  a  suspension  in  Bengal  during 
the  pregnancy  of  the  deceased^s  sister. 


him  that  Ram  Ruttun  did  not  leave  a  son, 
and  (hat  Parus  Monee,  the  daughter  of  Ram 
Ruttun,  succeeded  to,  and  held  as  heir,  the 
properly  of  her  father,  without  taking  steps 
to  procure  the  attendance  of  his  witness 
Bhugwan,  and  without  allowing  his  pleader 
to  examine  Ram  Chunder  Bagish,  the  priest 
of  both  the  parties'.  It  is  further  pleaded 
that  the  Lower  Appellate  Court  should  have 
allowed  the  special  appellant  to  retain  the 
property  for  the  adopted  son  whom  she  is 
authorized  to  adopt,  and  who,  on  being 
adopted,  would  be  entitled  to  succeed  as  a 
nearer  heir  than  the  plaintiff. 

The  adopted  son,  if  he  had  been  in  exist- 
ence at  the  time  of  the  death  of  Ram  Ruttun, 
or  of  his  widow,  or  of  his  daughter,  would 
have  been  the  nearer  heir  to  the  deceased 
Ram  Ruttun  than  the  plaintiff;  but  the 
Hindoo  Law  does  not  appear  to  us  to  require 
that  inheritance  can  be  kept  suspended  either 
because  the  special  appellant  had  been  left 
pregnant  by  her  husband  till  she  brings  forth, 
or  kept  suspended  till  the  defendant  may 
adopt  or  lose  her  right  to  adopt  by  non- 
exercise  of  the  right  for  more  than  12  years, 
because  she  may,  as  is  argued  here,  have 
obtained  a  power  to  adopt. 

In  some  cases  of  pregnancy,  the  inherit- 
ance remains  suspended,  but  not  in  a  case 
like  this,  even  if  the  appellant  had  been  left 
pregnant  by  her  husband. 

As  to  the  first  objection  of  the  special  ap- 
pellant, he  cannot  show  anything  regarding 
the  priest;  and,  as  far  as  the  other  witness  is 
concerned,  the  Court  of  first  instance  refused 
to  take  out  further  steps,  because  it  said 
that  it  had  already  attached  the  property  of 
the  witness  4  months  before,  and  the  special 
appellant,  instead  of  following  this  by  an 
immediate  application  to  take  further  steps 
as  regards  the  witness,  allowed  a  long  time 
to  elapse,  and  then,  just  as  the  case  was  ready 
to  be  heard,  the  application  was  made  by 
the  special  appellant  to  fine  the  said  witness. 
The  Court  of  first  instance  rightly  refused 
this  application ;  and  the  Lower  Appellate 
Court  does  not,  in  such  a  case,  err  in  law  so 
as  to  affect  the  decision  on  the  merits,  when 
it  does  not  notice  a  complaint  of  form 
against  'this  proceeding  of  the  first  Court, 
though  the  special  appellant  took  objection 
against  it  in  his  reasons  of  appeal. 

On  the  whole,  then,  we  see  no  reason  to 
interfere,  and  reject  the  special  appeal  with 
costs. 
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The  I  lib  September  1866. 

Present  : 

The  Hon'bleH.  V.  Bay  ley  and  Shumbhoonath 

'  Pundit,  Judges. 

Sale  by  Hindoo  Widow— Suit  by  reversioner— 

Cause  of  action. 

Case  No.  15860!  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Fureedpore,  in 
Dacca,  dated  the  22nd  March  1866,  revers. 
ing  a  decision  passed  by  the  Moonsijff  of 
Bhaugah,  dated  the  lyth  November  1S65, 

Haradhun  Naug  (Plaintiff),  Appellant, 

versus 
Issur  Chunder  Bose  (Defendant),  Respondent- 
Baboo  Bungsheedhur  Sein  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for  Re- 
spondent. 

A  reversioner  cannot  sue  to  dispossess  a  widow  or 
a  purchaser  holding  under  her,  though  he  is  entitled  to 
sue  for  a  declaration  that  a  sale  by  the  widow  is  invalid 
against  him  on  his  proving  that  the  sale  was  made 
without  legal  necessity. 

In  such  cases  the  cause  of  action  by  the  reversioner 
does  not  arise  from  the  day  of  the  sale  asked  to  be  set 
aside,  but  from  the  time  that  he  himself,  by  the  subse> 
quent  death  of  another  intervening  party,  becomes  the 
reversioner  to  the  husband  of  the  widow. 

The  special  respondent  takes  objection  to 
the  decision  of  the  Lower  Appellate  Court 
refusing  to  apply  the  Law  of  Limitation  to  the 
plaintiff's  suit. 

The  special  respondent  contends  that,  in 
this  case  instituted  by  a  reversioner  to  set 
aside  a  sale  made  by  the  aunt  of  the  plaintiff 
to  the  special  respondent  in  the  year  1255, 
the  limitation  should  count  from  the  time 
of  the  sale  {^vide  page  273,  Volume  IL  of 
Sutherland's  Weekly  Reporter,  Civil  Rulings). 

The  plaintiff,  special  appellant,  Js  the  son 
of  the  brother  of  the  husband  of  the  widow 
who  executed  the  kobalah  in  dispute ;  and,  as 
the  plaintiff's  uncle  died  leaving  a  daughter, 
the  special  appellant  rightly  contends  that 
he  only  became  a  reversioner  after  the  death 
of  this  daughter,  and  so  his  cause  of  action 
must  arise  10  him,  not  from  the  date  of  the 
deed  in  dispute,  but  of  his  being  entitled  to 
sue  as  a  reversioner  on  the  death  of  the 
daughter  of  his  uncle  For  the  present,  we 
hold  that  there  is  no  limitation  to  the  plaint- 
iff's claim,  because  he  is  in  time  from  his 
cause  of  action  if  he  can  sue  during  the 
lifetime  of  the  widow. 

The  Lower  Appellate  Court  has  held  that 
the  special  appellant  cannot  sue  during  the 
lifetime  of  the  widow. 


The  claim  of  the  plaintiff  is  for  setting 
aside  the  deed  of  sale,  as  well  as  for  reco- 
very of  possession;  and,  so  far  as  this  la^ 
relief  is  concerned,  the  special  appellant 
undoubtedly  has  no  right  to  dispossess  the 
widow,  or  the  purchaser  holding  under  her, 
during  the  lifetime  of  the  said  widow. 

But,  as  far  as  the  right  of  the  special 
appellant  is  confined  to  his  obtaining  a  de- 
claration that  the  sale  is  invalid  against  him, 
on  his  establishing  that  the  sale  was  made 
without  the  necessity  recognized  by  the 
Hindoo  Law,  we  think  {vide  page  165  of  the 
Special  Number  of  Sutherland's  Weekly  Re- 
porter) that  the  plaintiff,  special  appellant, 
is  entitled  to  sue  for  only  that  specific  relieL 

We,  accordingly,  remand  the  case  to  the 
Lower  Appellate  Court  to  try  the  case  wi:h 
reference  to  the  above  remarks. 


The  nth  September  1866.. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campkll. 

ytidges» 

Right  of  way. 

Case  No.  109S  of  1866. 

Special  Appeal  from  a  decision  passed  h 
the  Second  Principal  Sudder  Ameen  0/ 
Hooghly,  dated  the  2^th  January  iSw, 
affirming  a  decision  passed  by  the  Mmh- 
siff  of  Pundooah,  dated  the   igth  August 

Sham  Bagdee  (one  of  the  Defendants), 

Appellant, 

versus 

Fukeer  Chand  Bagdee  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Womesh  Chursder  Banerjee  for  Ap- 
pellant. 
Baboo  AJohendro  Lai  Seal  for  Respondents. 

Whether  in  India  or  Engfland,  time  and  user  create 
a  right  of  easement  over  the  proi>erty  of  others.  A*s 
right  of  way  over  B^s  homestead  is  not  affected  by  the 
fa<5l  of  there  being*  another  pathway  by  which  accesto 
the  main  road  may  be  obtained  by  A, 

Plaintiff  sues  to  have  a  wall  of  the 
defendant  removed  by  which  his  right  of 
way,  which  he  has  exercised  imroemoriaUy> 
has  been  disturbed. 

The  defendant  pleads  that  the  plaintiff 
had  no  such  right  as  that  claimed  by  him; 
that  he  has  been  accustomed  on  sufferance 
to  pass  over  his  homestead,  but  this  passiog 
gives  plaintiff  no  right.  Moreover,  plaintiff 
ha%  a  right  of  way  to  the  main  road  bf 
another  path. 
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The  Lower  Courts  have  both  found  that 
plaintiff  has  exercised  the  right  claimed  by 
l^m  from  time  immemorial ;  that  defendant 
cannot  now  interfere  with  that  right;  and 
that  consequently  the  wall  must  be  removed. 

Defendant  now  appeals  specially,  urging 
that  a  custom  arising  on  sufferance  in  this 
countr}'  never  by  any  length  of  time  grows 
into  a  right;  that  consequently  the  permis- 
sion or  sufferance  to  pass  over  his,  defend- 
ant's, homestead,  can  give  plaintiff  no  right 
of  way  such  as  is  claimed  in  the  present 
case — and  this  the  more  that  there  is  another 
pathway  by  which  access  to  the  main  road 
is  obtained  from  plaintiff's  house. 

We  cannot  interfere  with  the  finding  of 
the  Lower  Courts.  Whether  in  India  or 
England,  time  and  user  together  create  right 
of  easement  over  the  property  of  others; 
and,  as  they  have  created  a  right  in  the  pre- 
sent instance,  the  defendant  cannot  now, 
however  inconvenient  the  exercise  of  it  may 
be  to  him,  put  an  end  to  it.  The  fact  of 
there  being  a  pathway  in  any  other  place 
does  not,  we  think,  touch  the  present  matter 
in  dispute.  We  reject  the  application  with 
costs. 


Tlie  nth  Seplembcr  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Sale  in  execution. 

Case  No.  1648  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  Ji,  y.  Richardson,  Judge  0/  Behar, 
doled  the  2^h  April  1866^  modifying  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  t2th 
June  186^, 

Ram  Onoogroho  Singh  and  others  (Plaintiffs), 

Appellants, 

m 

versus 

Mossamut  Montorun  and  others  (Defend- 
ants), Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Babo'ys  Onookool  Chunder  Mooktrjee,  Nil 
Mad  hub  Sein,  AJohesh  Chunder  Ch^w- 
dry,  and  Khetturnath  Bose  for  Respond* 

.   ems. 


Property  not  attached  and  not  advertised  for  sale 
cannot  be  sold  in  execution  of  a  decree.  The  quantity 
and  nature  of  rig^hts  and  interests  existing  in  the 
debtor  at  the  time  of  attachment  and  advertisement 
alone  pass  by  the  sale  in  execution. 

It  is  necessary,  for  the  proper  considera- 
tion of  this  case,  to  state  in  detail  the 
position  and  relation  to  each  other  of  the 
several  members  of  the  family  mixed  up  in 
this  litigation. 

Jeebun  Singh  had  two  sons,  Abhirara  and 
Anunt  Narain.  Abhiram  had  two  sons,  Heit 
Narain  and  Oodit  Narain.  Oodit  left  a 
widow  named  Dilbas  Koonwar.  Heit  Narain 
(plaintiff)  had  two  sons,  Ram  Onoogroho  (an- 
other plaintiff)  and  Sheo  Onoogroho  (the 
third  plaintiff).  The  latter  claims  to  be  the 
adopted  son  of  Anunt  Singh,  the  uncle  of 
his  father. 

The  Lowe?  Appellate  Court  has  found 
against  this  adoption. 

Heit  Narain  was  indebted  under  a  decree, 
and  his  rights  and  interests  in  the  property 
in  dispute  held  by  the  family  as  joint  pro- 
perty were  sold  in  execution  of  that  decree, 
and  purchased  by  the  special  respondent. 

By  Hindoo  Law,  in  the  estate  left  by 
Jeebun,  Anunt  would  have  had  eight  annas, 
and  Heit  Narain  and  Oodit  Narain  four 
annas  each. 

The  special  appellants  had  sued  for 
possession  of  the  whole  of  the  property, 
alleging  that  no  sale  of  any  rights  of  Heit 
Narain  had  taken  place. 

That  there  was  a  sale  of  Heit  Narain's 
rights  is  now  found  as  a  fact,  and,  as  far  as  his 
own  one-fourth  share  is  concerned,  the  plaint- 
iffs' (special  appellants')  suit  and  appeal  must 
therefore  fail  in  special  appeal. 

Now,  it  is  also  found  as  a  fact  below  that 
Oodit  died,  and  thus  Heit  Narain  succeeded 
him  before  the  rights  of  the  latter  were 
attached  and  advertised  for  sale  in  execution 
of  the  decree.  This  is  sufficient  to  bar 
the  rights  of  the  plaintiff  to  the  extent  of 
the  one-fourth  share  of  Oodit  also.  It  is 
also  found  that  Anunt  was  alive  when  the 
rights  of  Heit  Narain  were  advertised  for 
sale,  but  that  the  former  person  died  after- 
wards, but  before  the  sale  in  which  the  spe- 
cial respondents  became  the  purchasers  of  the 
rights  of  Heit  Narain.  If  Anunt  left  no 
legal  son,  he  would  be  undoubtedly  succeed- 
ed by  Heit  Narain.  It  is  therefore  clear 
that  the  only  question  remaining  to  be 
decided  for  the  special  appellant  is  whether, 
under  the  sale  of  Heit  Narain  s  rights  and 
interests  made  under  the  circumstances 
noticed  above,  the  purchaser  by  that  sale 
acquired  a  right  to  take  possession  only  to 
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//ie  extent  of  the  property  held  by  Heit 
Narain  when  his  rights  ivere  attached  and 
advertised  for  sale,  or  also  of  the  rights 
subsequently  acquired  by  Heit  Narain  from 
the  result  of  the  death  of  Anunt, 

The  Lower  Appellate  Court  has  also  de- 
creed these  rights  to  the  auction- purchaser. 

The  special  respondent  argues  that  he  is 
entitled  to  take  also  the  rights  acquired  by 
Heit  Narain  by  the  death  of  Anunt,  because 
they  were  already  held  by  Heit  Narain  at 
the  time  of  the  sale  ;  that,  when  a  sale  takes 
place  of  the  rights  and  interests  of  a  debtor, 
the  position  and  property  of  the  debtor  at 
the  time  of  saUy  but  not  at  the  time  of  at- 
tachment and  advertisement,  fix  the  exact 
extent  of  the  rights  and  interests  which  pass 
by  the  sale  ;  that,  for  instance,  if  by  the  oper- 
ation of  law  and  superior  authority  from  the 
rights  of  a  debtor,  as  they  stand  at  the  time 
of  the  attachment  and  advertisement  before 
the  sale,  any  portion  is  detached,  the  pur- 
chaser can  get  only  the  quantity  so  reduced ; 
and  thus,  if,  by  chance,  the  extent  of  the 
rights  of  the  debtor  advertised  for  sale  be- 
come anyhow  increased  before  the  sale, 
though  subsequent  to  the  attachment  and  ad- 
vertisement, the  purchaser  is  entitled  to 
obtain  these  increased  assets ;  that  both  co- 
partners, while  alive,  held  the  joint  property 
jointly,  with  the  right  of  survivorship  ;  and 
accordingly,  on  the  death  of  one  of  the  two 
joint  shareholders,  the  entire  property  be- 
comes the  property  of  the  surviving  co-part- 
ner by  that  "  right  of  survivorship^'  and 
not  by  any  right  of  inheritance. 

We  do  not  See  that  any  case  of  reduction 
can  be  assumed  in  which  fixed  and  specified 
rights  of  a  debtor  can  be  first  attached  and 
advertised  for  sale,  and  in  which  afterwards 
those  fixed  rights  in  any  specified  quantity  of 
property  may  be  reduced  before  the 
sale.  The  two  cases  urged  by  the  pleaders 
of  the  special  respondent  do  not  prove  his 
case  for  the  illustration  of  such  a  reduc- 
tion. 

Now,  the  rights  of  the  only  son  left  by  a 
father  may  first  be  attached,  and,  if  after- 
wards a  posthumous  son  be  born  to  the 
father  deceased,  the  attachment  or  advertise- 
ment in  such  a  case  can  never  be  of  the 
entire  property,  viz.,  the  fixed  and  determined 
property  of  the  said  first  son.  The  fact  of  the 
father  having  left  a  widow  pregnant  might, 
•under  the  Hindoo  Law,  operate  as  a  bar  to 
the  extent  of  the  rights  of  inheritance  of  the 
first  son  being  fixed  and  determined.  The 
first  son's  right  of  inheritance  in  such  a  case 
may  be  considered  as  remaining  suspended 


till  the  result  of  the  pregnancy  is  known. 
Upon  this  event  taking  place,  the  extent  of 
the  first  son's  right  becomes  fixed  and  deter* 
mined ;  and  if  this  happens  before  the  sale, 
the  fact  will  not  become  any  legal  argument 
in  support  of  the  contention  raised  by  the 
special  respondent. 

As  to  the  reduction  of  the  extent  of  the 
rights  of  a  debtor  advertised  for  sale  by  a 
subsequent  decree  of  a  Court  of  Justice  passed 
before  the  sale,-  we  find  that  in  this  caae  also 
there  is  no  question  of  reduction.  What  could 
in  such  a  case  be  advertised  to  be  sold  would 
be  the  extent  of  the  rights  liable  to  be  de- 
termined apd  fixed  after  the  determination  of 
the  law-suit  pending  at  the  time  of  the  ori- 
ginal attachment  and  advertisement  under 
which  these  processes  took  place,  and  not 
the  entire  property.  The  decree  simply 
determines  that,  after  and  before  the  attacli- 
ment  and  the  advertisement,  the  debtor  had 
no  more  rights  than  what  are  left  to  him 
after  the  decree. 

Even  if  it  be  possible  to  assume  any  case 
of  reduction,  it  will  not  follow  as  a  matter 
of  course  that,  because  in  such  a  case  the 
purchaser  will  get  only  the  quantity  so  re- 
duced, that  increase  to  the  property,  as  it 
stood  when  advertised  for  sale,  should  go  to 
the  purchaser  in  execution  of  a  decree.  It 
is  only  that  which  is  attached  and  advertised 
which  passes. 

The  legality  of  a  sale  (in  execution)  of  the 
rights  and  interests  in  a  joint  property  hcM 
by  a  debtor,  who  may  be  a  member  of  a  joint 
family,  can  be  assumed  only  on  the  considera- 
tion that  the  debtor  whose  rights  are  sold 
had  a  right  with  his  co-parocners  to  hold 
some  separate  or  specific  share  in  the  joint 
property  as  recognized  amongst  themselves. 

Whether  one  joint  shareholder  succeeds 
another  under  the  old  designation  of  *' heir" 
or  gets  possession  of  the  rights  held  by  the 
deceased  under  the  novel  term  of  "  the  right 
of  survivorship,"  it  cannot  be  denied  that,  in 
a  case  like  the  present,  the  rights  of  a  joint 
co-parcener,  who  may  be  the  debtor,  as  held 
at  the  time  of  the  advertisement,  are  quite 
different  from  the  additional  interests  subse- 
quently acquired  by  him  (owing  to  the  death 
of  his  co-partner),  though  the  latter  property 
may  be  held  along  with  the  former  rights 
at  the  time  of  sale. 

In  short,  having  now  answered  in  detail  the 
ingenious  but  not  correct  arguments  of  the 
special  respondent's  Counsel,  we  state  it  ^ 
our  clear  opinion  that  property  not  attached 
ana  not  advertised  for  sale  cannot  be  sold  in 
execution  of  a  decree;  and  it  follows  fwo. 
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this  that  the  quantity  and  the  nature  of  rights 
and  interests  existing  in  the  debtor  at  the 
^mt  of  advertisement  and  attachment  can 
alofu  pass  by  the  sale  in  execution. 

We  may  add  that  the  special  respondent's 
pleader  cannot  show  any  precedent  in  sup- 
port of  his  arguments. 

Wcmay  further  notice  that,  if  the  prin- 
ciple contended  for  by  the  special  respondent 
is  allowed  in  this  case,  it  is  clear  it  must 
necessarily  be  extended  to  a  case  in  which, 
after  the  attachment  and  advertisement  of 
the  rights  of  a  debtor  as  existing  at  the  time, 
the  debtor  may  have,  by  purchase  or  gift, 
another  share  in  the  property,  the  rights  of 
the  debtor  in  which  are  adverdsed  for  sale. 

If  it  be  said  that  a  purchase  or  a  gift,  being 
different  kinds  of  rights  from  the  right 
under  which  the  other  attached  property 
was  held  by  the  debtor,  and  so  the  right  of 
the  purchaser  in  execution,  will  not  extend 
to  the  share  subsequently  obtained  either  by 
purchase  or  gift',  the  result  would  be  that,  in 
a  sale  in  execution  in  such  cases,  all  kinds 
of  interests  held  by  the  debtor  under  differ- 
ent rights,  existing  in  him  at  the  time  of 
sale  in  the  property  advertised  to  be  sold,  do 
A>/  pass  to  the  purchaser,  but  only  the  spe- 
cial interests  and  rights  existing  in  the 
debtor  at  the  time  of  attachment  and  adver- 
tisement. 

Now,  if  there  is  to  be  a  distinction  in  the 
different  interests  held  by  the  special  re- 
spondent under  separate  rights  under  which 
different  portions  of  property  may  be  held  by 
a  debtor,  why  should  not  that  distinction  be 
held  to  operate  in  all  cases  alike,  and  there- 
fore in  the  present?  It  cannot  easily  be 
denied  that  the  interests  held  by  Heit  Narain 
hefore  the  death  of  Anunc  were  quite 
different  from  the  rights  and  interests  which 
the  debtor  acquired  after  the  death  of 
Anunt. 

If  this'  difiference  is  not  to  be  respected  in 
this  case,  because  both  the  portions  are  to  be 
considered  as  held  under  one  class  0/ rights, 
^y  should  it  not  be  said  that  the  purchaser 
acquired  the  right  to  succeed  also  to  any 
other  share  which,  after  the  sale,  might  in 
any  form  come  to  the  debtor,  owing  to  the 
death  of  any  other  co-parcener,  if  he  has  any 
other  whom  he  may  succeed  to  survive  ? 

We  accordingly  agree  with  the  special  ap- 
pellant that  the  Lower  Appellate  Court  was 
not  right  in  dismissing  the  suit  of  the  special 
ippellant  to  the  extent  of  the  8  annas  obtain- 
ed by  Heit  Narain  through  Anunt  Singh.  ^ 

We  see  that,  as  regards  Sheo  Onoogroho 
Singh,  plaintiff,  the  Lower  Appellate  Court 
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has  decided  that  he  has  failed  to  prove  that 
he  is  (as  he  alleges  himself  to  be)  the- 
adopted  son  of  Anunt.  If  he  had  succeeded 
in  proving  that  he  was  the  legal  heir  of 
Anunt,  the  contention  noticed  above  would, 
not  arise.  The  facts,  as  found  in  the  case  by 
the  Courts  below,  do  not  prevent  the  claim 
of  this  plaintiff  being  tried  tQgether  with  the 
claims  of  the  other  two  plaintiffs,  because 
the  said  plaintiff,  like  his  brother,  is,  as  mem- 
ber of  the  joint  family,  entitled  to  succeed 
his  natural  father,  Heit  Narain. 

We  accordingly  reverse,  with  costs,  the 
decree  of  the  Lower  Appellate  Court ;  and,  in 
modification  of  the  decree  passed  by  the  first 
Court,  we  decree  with  proportionate  costs 
the  claim  of  the  special  appellant  to  the  ex- 
tent of  8  annas  out  of  the  entire  property 
claimed. 

The  costs  of  the  appeal  to  this  Court  are 
to  be  given  to  the  special  appellant  only  to 
the  extent  of  the  half-share  of  the  stamp-- 
fees  of  the  petition — the  special  respondent 
not  being  entitled,  in  our  view,  to  recover  any 
costs  from  the  special  appellant. 


The  1 2th  September  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,  G. 
Loch,  L.  S.  Jackson,  and  A.  G.  Macpher* 
son,  Judges, 

Mortgage — Conditional  Tender. 

Case  No.  153  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Govind  Chunder  Chowdry,  Princi- 
pal Sudder  Ameen  of  Beerbhoom,  dated  the 
31st  October  186^,  affirming  a  decision  pasS' 
ed  by  Baboo  Bhooputty  Roy^  Moonsiff  of 
that  District,  dated  the  2jrd  March  186$, 

Abdoor  Ruhman  (Defendant),  Appellant^ 

versus 

Kisto  Lai  Ghose  (Plaintiff),  Respondent, 

Mr,  C,  Gregory  and  Baboo  Kishen  Kishort 
Ghose  for  Appellant. 

Baboos  Dwarkanath  Mitter  and  Sreenath 
Doss  for  Respondent. 

If  a  mortgagor  deposits  money  in  Court  without 
placing  any  actual  re<:tnction  on  its  being  paid  over  to 
the  mortgagee,  but  with  express  notice  that  the  mort- 
gagor denies  the  existence  of  any  mortgage,  and  intends 
to  sue  to  recover  bacic  the  money  so  deposited — Hbld 
that  this  is  not  such  a  deposit,  within  the  meaning  of 
Regulations  I.,  1798,  and  XVll.i  1606,  as  will  save  th« 
right  of  redemptioni 
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This  case  was  referred  to  a  Full  Bench 
ly  Sehft'Karr  and  Macpherson,  J  J.,  under 
the  following  orders : — 

Macpherson,  J, — As  it  appears  that  the 
money  due  nnder  the  mortgage  was  paid  into 
Court  within  a  year  from  the  date  of  issue 
of  the  notice  of  foreclosure,  I  think  there  is 
no  doubt  that  the  deposit  was  made  in 
time  {see  S.  D.  A.  Rep.,  1854,  p.  281  ; 
1855,  p.  8); 

Tlie  only  other  question  is,  whether  the 
deposit  was  made  in  such  a  manner  as  to 
preserve  the  right  of  redemption.  The  appel- 
lant contends  that  it  was;  the  mortgagee, 
that  it  was  not.  The  money  was  paid  into 
Court  without  any  actual  restriction  being 
placed  on  its  being  paid  to  the  mort.^agee. 
Bhttt,  fn  his  petition  to  the  Court  on  making 
the  deposit,  the  mortgagor  used  words  to  the 
following  effect : — 

"I  have  shown  the  mortgage  to  be  false 
"and  fraudulent;  and,  to  set  aside  thai  false 
^kohalah,  and  to  get  the  money  back,  1 
'•wfll  hereafter  institute  a  regular  suit." 

The  Lower  Appellate  Court  has  held  this 
deposit  to  be  bad>  on  account  of  the  mort- 
gagor having  given  this  notice  of  his  inten- 
tion to  bring  a  regular  suit,  to  set  aside  the 
kohalahy  and  to  get  the  money  back ;  and,  in 
so  holding,  the  Court  has,  as  it  appears  to 
rae,  strictly  followed  the  ruling  of  the  Privy 
Council  in  the  case  of  Prannath  Roy  Chow- 
dhrf  versus  Rookea  Degum,  7  Moore's  Privy 
Council  Cases  352.  The  appellant,  how- 
ever, relies  on  the  case  of  Hethan  Singh 
versus  Lokraj  Singh,  3  Weekly  Reporter 
184,  in  which  a  Drvisional  Court  subsequent- 
ly held  that  a  deposit  made  under  similar 
circumstances  was  good,  and  saved  the  right 
to  redeem — the  ruling  of  the  Privy  Council 
in  Prannath  Roy  Chowdhry's  case  being 
declared  to  have  been  with  reference  only  to 
the  qj)ecial  circumstances  connected  with  the 
position  of  the  person  by  whom  the  deposit 
ws^  made,  and  niot  to  have  laid  down  any 
general  rule  to  be  accepted  and  acted  on  by 
this  Court. 

While  I  should  certainly,  but  for  the  case 
ol  Prannath  Roy  Cbowdhry,  have  been  pre- 
pared to  agree  with  the  Divisional  Court  in 
considering  such  a  deposit  to  be  sufficient, 
as  being  in  fact  unconditional,  it  appears  to 
me  that,  in  Prannath  Roy's  ciise,  the  Privy 
Ccifneil  have  expressly  ruled  to  the  contrary, 
and  thai:  this  Court  is  bound  tD  follow  that 
ruUiag.  Reading  the  judgment  of  their 
Lordships  of  the  Privy  Council  with  utmost 
cauce^  I  am  unable  to  see  that  it  turned  on 
the  special  position  of  the  pefson  who  made 


the  deposit.  His  position  is  treated  as  a 
further  and  distinct  reason  why  the  mort- 
gagee was  not  bound  to  accept  the  tnoncT* 
which  had  been  deposited ;  but,  quite  inde- 
pendently of  this,  their  Lordships  seem  to 
me  to  decide  that  the  deposit  was  bad  on 
account  of  the  expressed  intention  to  sue  to 
recover  back  the  money  tendered,  which 
could  not  reasonably  be  regarded  as  idle 
words.  There  is,  I  think,  a  direct  conflict 
between  the  decision  of  the  Privy  Council 
and  the  subsequent  decision  of  this  Court  in 
Hethan  Singh's  case.  I  therefore  am  of  opi- 
nion that  this  case  should  be  referred  to  a 
Full  Bench  on  the  question  whether  the 
deposit  was,  or  was  not,  such  as  to  sa\'e  the 
right  of  redemption. 

Seton-Karr,  J, — The  facts  out  of  which 
this  appeal  arises  are  as  follows : — 

The  plaintiff,  who  is  mortgagee  of  a  cer- 
tain properly,  sued  the  mortgagor,  Marotas 
Hossein,  to  obtain  possession  of  the  same 
under  notice  of  foreclosure.  The  special 
appellant,  who  intervened,  was  made  a  de- 
fendant, as  he  claimed  the  property,  partly 
under  a  sale,  and  partly  under  a  mortgage 
from  the  original  defendant  subsequent  to  the 
first  mortgage  to  the  plaintiff.  The  caain 
contention  was,  on  the  appellant's  part,  thaet 
the  plaintiff  should  have  taken  the  money, 
which,  on  notice  of  foreclosure,  was  duly 
deposited  by  Mumtaz  Hossein,  and  that,  not 
having  done  so,  the  plaintiff  had  lost  his 
rights  altogether. 

Both  Courts  decided  the  case  against  the 
special  appellant,  holding,  apparently,  that 
the  deposit  by  Mumtaz  Hossein  was  clogged 
with  an  allegation  or  protest  which  rendered 
it  no  tender  or  deposit  at  all. 

In  appeal  the  case  has  been  fully  argue-i 
on  the  law-point  as  to  the  sufficiency  and 
legality  of  the  tender.  A  question  was  also 
raised  as  to  the  date  when  the  money  was 
tendered,  and  as  to  whether  the  tender  was 
within  the  year  of  grace.  It  is  clear  to  mc, 
however,  that  the  date  of  notice  must  be 
taken  to  be,  not  that  of  the  Judge's  per- 
wannah  to  the  Nazir,  but  that  of  the  actual 
issue  of  the  notice.  This  was  on  the  i3ih  of 
August  1863.  The  money  paid  to  save  the 
equity  of  redemption  was  deposited  on  the 
nth  of  August  1863,  or  two  days  within 
the  year.  The  pleader  for  the  respondent 
gives  up  this  point,  and  confines  himself 
to  the  other  and  the  main  contention. 

The  tender  of  the  money  was,  it  appears, 
matfe  with  a  condition  to  the  following 
eflFect :  "  I  have  shown  the  mortgage  to  be 
false  and  fraudulent,  and  to  set  aside  that . 
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Use  kobalah,  and  to  get  the  money  back,  I 
will  hereafter  institute  a  regiiiar  suit." 

The  pleader  for  the  special  appellant  con- 
tends that  the  above  expressions  do  not  nul- 
lify the  tender,  and  he  relies  on  a  judgment 
of  a  Divisional  Bench  (Justices  Steer  and 
Pbear).  reported  at  page  184,  Civil  Rulings, 
Vol.  III.  of  the  Weekly  Reporter,  in  support 
of  this  view,  that  the  money  might  and 
ought  to  have  been  taken  away. 

The  respondents,  ,on  the  other  hand,  rely 
on  the  judgment  of  the  Privy  Council  in 
Prannath  Chowdhry  versus  Ramrutton  Roy, 
reported  at  Vol.  VII.  of  Moore's  Reports. 
P^K^  35*»  21s  well  as  in  Sudder  Dewanny 
AdawlLt  Reports  for  1 848.  page  897,  Roscoe's 
Digest  of  Nisi  Prius,  p.  483,  and  on  the 
alleged  intent  and  scope  of  the  law  as  to 
mortgages,  and  as  to  the  meaning  of  ten- 
ders to  stay  or  defeat  foreclosure.  It  is 
urged  by  Baboo  Dwarkanath  Mitter  that 
the  tender,  in  order  to  be  accepted,  must  be 
UBcODditional,  and  not  clogged  with  any 
threat  such  as  this  was ;  and  that  the  inten- 
tion of  their  Lordships,  in  the  Privy  Coun- 
cil jndgment  quoted,  was  clearly  that  such 
tenders,  threatening  a  re- commencement  of 
litigation,  were  not  legal  and  valid,  and 
were  not  in  conformity  to  the  law. 

It  is  urged  against  this,  that,  in  the  case 
before  the  Privy  Council,  there  were  some 
peculiar  circarostances  in  the  litigation.  In 
that  case  the  very  title  of  Ramrutton,  the 
opponent  of  Prannath  Chowdhry,  to  redeem 
the  property  was  denied,  and  was  not  made 
cat. 

>  In  the  suit  before  us,  the  money,  after 
remaining  some  months  in  deposit,  was  with- 
drawn, but  no  suit  was  ever  brought  to 
annul  the  mortgage. 

After  much  careful  consideration  and  dis- 
cussion of  the  question  with  my  learned 
colleague,  I  have  arrived  at  the  same  con- 
clusion as  he  has,  viz.y  that  this  is  preciselv 
a  case  which  ought  to  be  referred  to  a  Full 
Bench. 

I  would  put  the  point  thus  : — 

Is  not  the  ruling  of  the  Privy  Council 
a  general  ruling,  applicable  to  all  cases  ? 
Does  it  not  say  that  a  deposit  clogged  with 
a  condition  like  this  is  no  deposit  within  the 
meaning  of  the  law,  and  is  not  the  High 
Court  bound  to  follow  this  ruling  ? 

The  judgmetii  of  the  Full  Bench  was  deli- 
vered by — 

Peacock^  C^y. — The  question  submitted 
ibr  the  opinion  of  a  Full  Bench  is  whether 
tbe  payment  into  Court  by  a  person  alleged 


to  be  the  mortgagor  of  certain  property  was, 
or  was  not,  a  sufficient  tender  io  prevent 
foreclosure. 

The  money  was  paid  into  Court  without 
any  actual  restriction  being  placed  on  Us 
being  paid  over  to  the  alleged  mortgagee; 
but  the  payment  was  made  with  a  notice  in 
words  to  the  following  effect : — 

'*  I  have  shown  the  mortgage  to  be  false 
"and  fraudulent,  and,  to  set  aside  ffae  ko^ 
*'  balah  and  to  get  back  the  money,  I  sh^ll 
"  hereafter  institute  a  regular  suit." 

It  appears  to  me  that  both  Regulations  I. 
of  1798  and  XVII.  of  1806  contemplajtd 
cases  in  which  the  relationship  of  mortgagor 
and  mortgagee  is  undisputed,  and  that  Si^c- 
tion  7  of  the  latter  Regulation  was  not  in- 
tended to  apply  to  a  case  in  which  an  alleged 
mortgagor  makes,  under  protest,  a  tender  of 
money  claimed  upon  a  mortgage  which  be 
disputes  upon  the  ground  that  the  deed  \% 
false  and  fraudulent,  with  notice  that  h# 
intends  to  institute  a  suit  to  set  aside  the 
deed,  and  to  recover  back  the  money  ten- 
dered or  paid  into  Court,  if  accepted  by  the 
person  claiming  as  mortgagee. 

But,  whatever  might  be  our  own  view  of 
this  case  if  it  were  res  integra,  it  appears 
to  me  that  we  are  bound  by  the  ruling  of  tb^ 
Privy  Council  in  the  case  of  Prannath  Chow- 
dhry vs.  Ramruttun  Roy,  reported  at  page- 
323,  7  Moore's  Indian  Appeals.  In  that 
case,  two  reasons  were  given  why  the  pay- 
ment into  Court  was  not  sufficient.  Lord 
Kingsdown,  in  delivering  judgment,  says  at 
page  358 :  "  The  remaining  objection  xf\^y^ 
"  to  the  payment  into  Court,  m  the  nature 
"  of  a  tender  which  was  made  by  the  defend- 
"ant  Ramruttun  Roy.  RaipruUun  Roy 
"directed  the  money  to  be  paid  out  to  the 
"appellant,  but,  at  the  same  time,  lu  bis  pe- 
"tition  to  the  Court,  he  disputed  the  vali- 
"dity  of  the  appellant's  title  to  foreclosure, 
"and  expressed  an  intention,  amounting  to 
"a  notice,  to  sue  the  appellant  to  recover 
"back  the  very  money  which  he  was  ten- 
"  dering. 

"The  meaning  of  the  direction  that  the 
"  money  may  be  paid  into  Court  clearly  is, 
"that  the  mortgagor  may  have  adequate 
"  and  lasting  evidence  of  that  which  is  put 
"in  place  di  a  tender,  and  the  mortgagee 
"the  security  and  advantage  of  a  deposit 
"in  acknowledgment  of  the  title.  The  mort- 
"  gagee  would  have  little  inducetnent  to 
"take  the  money,  waiving  his  lien  by  its 
"  acceptance,  if  litigation  on  the  very  same 
"  subject  were  to  re-commence  upon  the  ao* 

ceptance  of  the  money ;  and,  though  mere 
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"  words,  in  the  form  of  a  protest,  which  may 
"  accompany  a  tender,  will  not  defeat,  where 
"  they  can  reasonably  be  regarded  as  idle 
**  words,  their  Lordships  think  that  the  prc- 
"ceedings  of  Ramruttun  Roy,  with  respect 
"  to  the  mortgagee's  title  to  foreclosure,  for- 
^*  bid  such  an  interpretation  of  his  language 
"  and  his  act." 

It  is  true  that  his  Lordship  went  on  to 
say  that,  independently  of  the  objection  to 
the  payment,  another  and  a  graver  reason 
(which  he  afterwards  explained)  existed  for 
holding  it  not  to  be  such  .a  payment  as  the 
Regulations  contemplated.  But  it  is  clear 
that  the  foreclosure  was  upheld  for  both  che 
reasons  given  by  the  Lords  of  the  Judicial 
Committee. 

It  was  urged  that,  as  two  reasons  were 
given,  and  one  of  them  was  said  to  be  graver 
than  the  other,  the  graver  one  must  be  treated 
as  the  grounds  of  the  judgment,  and  the 
weaker  one  as  an  obtUr  dictum.  When  two 
reasons  are  given  for  a  decision,  we  cannot 
say  that  one'  is  obiter  any  more  than  the 
other.  They  were  both  directly  to  the  point, 
and  were  the  reasons  upon  which  the  judg- 
ment was  given. 

The  case  will  go  back  to  the  Division 
Bench  which  referred  it,  with  this  expression 
of  our  opinion. 


The  1 2th  September  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
J.  P.  Norman,  Shumbhoonath  Pundit,  and 
G.  Campbell,  Judges, 

Ejectment— Buildings  erected  bona  fide 
on  lands  of  another. 


Case  No.  108  of  1865. 

Application  for  review  of  judgment  passed 
by  Bayley  and  Macpherson,  JJ,,  on 
26th  January  1865,  in  Special  Appeal 
No.  2S00  of  1864. 

Thakoor  Chunder  Poramanick  and  others 
(Defendants),  Petitioners, 

versus 

Ramdhone  Bhuttacharjee  (Plaintiff), 
Opposite  Party, 

Mr.    W.  A.  Montr iou  and   Baboo  Bama- 
churn  Banerjee  for  Petitioner. 
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Baboos  Kally  Prosonno  Dutl,  'Tarucknatk 
Sen,  and  Romanath  Bose  for  Opposite 
Party. 

Ruildinprs  and  other  such  improvements  made  on  luul 
in  the  mofussil  do  not,  by  the  mere  accident  of  their 
attachment  to  the  soil,  become  the  property  of  the  owner 
of  the  soil.  If  he  who  makes  the  improvement  is  not  i 
mere  trespasser,  but  is  in  possession  under  any  honi 
fide  title  or  claim  of  title,  he  is  entitled  either  to  remove 
the  materials  or  to  obtain  compensation  for  the  valoeof 
the  building,  at  the  option  of  the  owner. 

This  case  was  referred  to  a  Full  Bench 
by  Bayley  and  Macpherson,  JJ.,  under  ihi 
following  order : — 

Referring  order. — ^There  is  a  conflict 
between  our  decision  and  the  decision  of  an- 
other Division  Court  on  this  point,  in  re- 
spect of  which  the  above  order  was  passed, 
the  question  involved  being  whether  a  person, 
who,  being  in  possession  of  land  as  prop^i^ 
tor,  erects  pucka  buildings  (of  brick,  Ac.) 
thereon,  has  a  right,  on  being  subsequently 
ejected  from  the  land  as  having  no  title,  to 
pull  down  those  buildings  and  remove  the 
materials.  In  the  present  case,  we  decided 
that  he  has  no  such  right.  Since  we  so 
decided,  it  appears  that  another  Division 
Bench  (consisting  of  Trevor  and  Campbell, 
J  J,)  have,  in  the  case  of  Gobind  Porama- 
nick vs,  Gooroo  Churn  Duit,  3  Weekly  Re- 
porter 7 1 ,  decided  to  the  contrary  effect.  Wc, 
therefore,  refer  the  question  for  decision  by 
a  Full  Bench. 

The  notice  calling  on  the  other  side  to 
shew  cause  before  us  on  this  occasion  has 
not  been  duly  served.  This  has  arisen  from 
a  mistake  on  the  part  of  the  pleader  em- 
ployed, and  we  direct  that  a  fresh  notice 
be  issued,  calling  upon  the  parties  to  shcv 
cause  before  a  Full  Bench. 

Judgment  of  the  Full  Bench.— The  plaint- 
iff is  the  heir  of  one  Manick  Chunder,  whose 
widow  Bhobosoondery  sold  a  portion  of  her 
husband's  estate  to  one  Gungadhur,  from 
whom  the  defendant  purchased.  After  the 
death  of  Bhobosoondery,  the  plaintiff  sued 
the  defendant,  alleging  that  the  sale  to  Gun* 
gadhur  was  void  as  having  been  improperly 
made  by  the  widow — the  alleged  object  of 
ihe  sale  being  to  pay  for  the  shradoi  Manick 
Chunder's  mother.  The  plaintiff  got  adecrcc, 
and  the  question  on  this  reference  is  whether 
he  is  entitled  to  certain  buildings  erected 
on  the  land  by  the  defendant  during  the  life- 
time of  Bhobosoondery,  or  whether  the  de^ 
fendant  should  be  allowed  to  remove  them. 

We  have  not  been  able  to  find  in  ihe  laws 
or  customs  of  this  country  any  traces  of  the 
existence  of  an  absolute  rule  of  law  that 
whatever  is  affixed  or  built  on  the  soil  be- 
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comes  a  part  of  it,  and  is  subjected  to  the  same 
righis  of  property  as  the  soil  itself. 

• 

Looking  to  the  ancient  Hindoo  Law,  we 
find  it  laid  down  that  "  he  who  dwells  in  a 
"house  which  he  built  on  the  ground  of 
"another  man,  and  for  which  he  pays  rent, 
"shall  take  with  him,  when  he  leaves  it, 
"the  thatch,  the  wood,  and  the  bricks.  Bui 
"if  he  live,  without  paying  rent,  on  the 
"ground  of  another  without  the  owner's 
"assent,  he  shall  by  no  means,  when  he 
"quits  it,  take  away  the  thatch  and  the 
"timber."  (Nareda,  Colebrooke*s  Digest, 
Book  3,  Chapter  2,  para.  99,  Volume  2,  page 
398.  Edition  of  1798). 

Looking  at  the  Mahomed  an  Law,  we  find 
in  the  Hedaya  (Hamilton's  Translation,  Vol. 
3»  page  325)  it  is  said  :  "If  a  person  hire 
"unoccupied  land  for  the  purpose  of  bund- 
ling or  planting,  it  is  lawful,*  since  these 
"  are  purposes  to  which  land  is  applied.  After- 
"  wards,  however,  upon  the  term  of  the 
"lease  expiring,  it  is  incumbent  on  the  lessee 
'*to  remove  the  buildings  or  trees,  and  to 
"restore  the  land  to  the  lessor  in  such  a 
*^  state  as  may  leave  him  no  claim  upon  it,  &c. 
**  *  •  *  It  is  incumbent  on  the  lessee  to  remove 
"his  trees  or  houses  from  the  land,  unless  the 
*•  proprietor  of  the  soil  agrees  to  pay  him  an 
"equivalent,  in  which  case  the  right  of  pro- 
^" pcrty  in  them  devolves  to  him  (still,  how- 
"cver,  this  cannot  be  without  the  consent 
*'of  the  owner  of  the  houses  or  trees,  except 
'*  where  the  land  is  liable  to  sustain  an  injury 
"from  the  removal,  in  which  case  the  pro- 
"prietor  of  the  land  is  at  liberty  to  give  an 
"equivalent,  and  appropriate  the  trees  or 
"houses  without  the  lessee's  consent),  or 
"*  unless  the  proprietor  of  the  land  assents  to 
*'thc  trees  or  bouses  remaining  there,  in 
''which  case  they  continue  to  appertain  to 
"  the  lessee,  and  the  land  to  the  landlord, 
"  &c."    {^See  also  Ibid,  page  284.) 

In  the  case  of  Khoderam  Sherma  vs. 
Trilochun,  i  Select  Reports,  p.  35,  we  find 
it  laid  down  that,  "  if  a  member  of  a  joint 
^Hindoo  family  build  a  brick  house  on 
**  ancestral  land  with  separate  funds  of  his 
own,  such  house  would  not  be  a  property 
in  which  shares  might  be  claimed  by  his 
co-parceners.  Co-parceners  in  the  land 
''would  only  have  a  claim  on  him  for  other 
similar  land  equal  to  their  respective 
•*  shares."  That  the  maxim  qui  quid  plan- 
iatur  solo  ioto  cedit  does  not  apply  in  such 
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*  Apparently  meaning,  though  no  mention  is  made 
*n  the  contract,  the  use  to  be  made  of  the  land. 


cases,  was  recognized  by   the  late  Sudder 

Court   in  the   case    of  Jankee  Sing   versus 

Burhooree     Singh,     S.  D.    A.    Rep.,    28th 
August  1856,  p.  761. 

That  was  a  suit  for  the  demolition  of 
buildings  erected  on  joint  property  by  a 
member  of  a  joint  Hindoo  family  without 
the  consent  of  his  co-sharers. 

In  the  S.  D.  A.  Rep.  1858,  p.  1517,  21st 
September;  Sudder  Dewanny  Adawlut, 
N.  W.  P.,  25th  November  1863,  p.  418; 
and  5  Weekly  Reporter,  p.  108,  are  similar 
cases.*  They  shew  at  least  that  the  English 
rule  above  alluded  to  does  not  prevail  in  this 
country. 

By  Act  XL  of  1855  the  Legislature  made 
provision  for  mitigating  the  rigour  of  the 
English  Law  on  this  subject,  by  securing  to 
persons  holding  bond  fide,  under  defective 
titles,  the  .value  of  improvements  made  by 
them  in  cases  to  which  Eni^^lish  Law  is  appli- 
cable. But  by  Section  3,  it  was  enacted  that 
nothing  in  that  Act  should  extend  to  any  case 
in  which  English  Law  was  not  applicable. 

According  to  the  Civil  Law,  if  it  person, 
building  on  the  land  of  another,  used  his 
own  materials  not  knowing  that  the  land 
was  not  his  own  when  the  building  was 
destroyed,  he  could  reclaim  the  materials, 
or  if  he  was  in  possession  of  the  building, 
could  refuse  to  deliver  it  to  the  owner  unless 
he  was  indemnified  for  his  expenses,  at  least 
so  far  as  they  had  been  incurred  profitably 
to  the  owner  of  the  soil.  {See  Justinian's 
Institutes  by  Sanders,  Book  2,  Tit.  i,  para. 

30-) 

We  think  it  clear  that,  according  to  the 
usages  and  customs  of  this  country,  build-, 
ings  and  other  such  improvements  made  on 
land  do  not,  by  the  mere  accident  of  their 
attachment  10  the  soil,  become  the  property 
of  the  owner  of  the  soil ;  and  we  think  it 
should  be  laid  down  as  a  general  rule  that, 
if  he  who  makes  the  improvement  is  not  a 
mere  trespasser,  but  is  in  possession  under 
any  bond  fide  title  or  claim  of  title,  he  is 
entitled  either  to  remove  the  materials,  re- 
storing the  land  to  the  state  in  which  it  was 
before  the  improvement  was  made,  or  to 
obtain  compensation  for  the  value  of  the 
building  if  it  is  allowed  to  remain  for  the 
benefit  of  the  owner  of  the  soil — the  option 
of  taking  to  the  building,  or  allowing  the 

*  We  are  not  prepared  to  accept  as  law  the  rule  laid 
down  in  these  cases,  that  every  co-proprietor  has  a 
right  of  veto  to  t'or'uid  anything  heing  done  tu  the  com- 
mon property  without  his  consent. 
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removal  of  the  material,  remaining  with  the 
owner  of  the  land  in  those  cases  in  which 
the  building  is  not  taken  down  by  the 
builder  during  the  continuance  of  any  estate 
he  may  possess. 

With  these  observations,  we  remand  the 
case  to  the  Division  Court  which  will  pass 
such  orders  as  may  be  necessary  on  the  re- 
view. 


The  1 2th  September  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Mesne-profits — Execution  of  decree  ag^ainst 
Government  and  a  Farmer. 

Case  No.  1078  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  Rung  pore,  dated  the  zgth  Janu- 
ary 1866  ^  modifying  a  decision  passed  by 
the  Sudder  Ameen  of  Bograh,  dated  the 
joth  June  186^. 

The  Collector  of  Bograh  on  behalf  of 
Government  (one  of  the  Defendants), 
Appellant^ 

versus 

Shama  Shunkur  Mojoomdar  and  others 
(Plaintiffs)  and  others  (Defendants),  Re- 
spondents, 

Baboos  Kishen  Kishore   Ghose  and  Juggo- 
danund  Mookerjee  for  Appellant. 

Baboos  Dujarkanath  Mitter  and  Kishen  Dyal 
Roy  for  Respondents. 

Where  the  Government  and  a  farmer  were  both  joint- 
ly liable  for  mesne-profits  as  joint  wrong-doers,  it  was 
ordered  that  they  should,  in  the  first  instance,  be  sever- 
ally charg^ed  with  the  amount  of  mesne-profits  which 
each  had  realized. 

The  plaintiff  has  recovered  a  judgment  for 
possession  with  mesne-profits  against  the 
Government  and  a  farmer.  The  Govern- 
ment and  ihe  farmer  appear  to  be  liable  for 
the  mesne-profits,  the  Government  having 
granted  a  lease  to  the  farmer  under  which 
rents  have  been  realized. 

We  are  of  opinion  that  both  parties  are 
jointly  liable  to  the  plaintiff  for  the  entire 
amount  of  the  mesne-profits  realized  from  the 
land.  They  are  joint  wrong-doers,  and  are 
therefore  both  jointly  liable.  But,  according 
to  the  prevailing  ruling  of  this  Court,  we 
think  that,  in  the  first  instance.  Government 
and  the  farmer  should  be  severally  charged 
with  the  amounts  which  each  may  have 
received.     We  think  that  we  ought  to  follow 


the  order  passed  in  Regular  Appeal  No.  207 
of  1865,  which  was  decided  by  Mr.  Justice 
Trevor  and  Mr.  Justice  Campbell  on  the  4th 
of  January  1866. 

An  order  in  this  form  leaves  it  open  to 
the  parties  to  contest  their  several  respon- 
sibilities.     If   there   were   an   order  simply 
making   the   Government    and    the  farmer 
jointly  liable,  if  the  Government  were  chiefly 
in  fault,  the  farmer  might  have  a  remedy 
over  against  the  Government  under  the  con- 
trad  contained  in  the  lease.  But  if  the  fanner 
were     chiefly     in     fault     the     Governm'^nt 
would  probable  have  no  remedy  over  against 
the  farmer,    there  being  no  contribution  as 
between   wrong-doers.      The  order  will  be 
that  the  Government  and  the  farmer  are  both 
jointly    liable    to    the    plaintiff,    who   will, 
in    the   first    instance,    recover    from    Gov- 
ernment  whatever   profits    the    Government 
has  realized  from   the   lands;    and,   in  the 
second  instance,  from  the  farmer   whatever 
profits  the  farmer  has  realized. 

Plaintiff  will  get  all  his  costs  of  the 
appeal  from  the  appellant ;  the  appellant  and 
respondent  defendant  will  respectively  bear 
their  own  costs. 


The  1 2th  September  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 


Sale — Rights  of  purchaser — Mortg^af  e — Notice 
of  Foreclosure  (to  purchaser  of  Afortgagor's 
equity  of  redemption). 

Case  No.  30  of  1866. 

Special  Appeal  from  a  decision  passed  by  Iht 
Judge  of  Midnapore,  dated  the  i8th  Sep- 
tember i86^y  affirming  a  decision  passed  by 
the  Sudder  A  meen  of  that  District,  iatii 
the  1 2th  July  i86s> 

Bissonath  Singh  (Plaintiff),  Appellant^ 

versus 

Brojonath  Doss  and  others  (Defendants), 

Respondents. 

Baboos  Nubo  Kishen  Mookerjee  and  JLuckka 
Churn  Bose  for  Appellant. 
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Bohoot  Romesh  Chunder  Mitter  and  Huree 
Narain  Roy  for  Respondents. 

'Nothing  subsequently  done  or  suffered  by  a  vendor 
can  affed  the  rights  acquired  by  the  purchaser  at  the 
time  of  the  sale. 

In  what  cases  notice  of  foreclosure  should  be  given 
to  the  purchaser  of  a  mortgagor's  equity  of  redemption. 

This  is  a  suit  for  the  redemption. of  12 
annas  of  Talook  Bunkattee  by  payment  of 
the  amount  due  on  the  mortgage. 

The  plaintiff  Bissonath  purchased  the 
talook  of  one  Raj  Chunder  Roy  on  the  5th 
of  September  1859. 

In  March  1858,  Raj  Chunder  had  bor- 
rowed 200  rupees  from  one  Chundrabuttee 
on  a  bond  pledging  this  property.  On  the 
2nd  of  April  1 860,  the  defendants,  the  heirs 
of  Giandrabuttee,  sued  Raj  Chunder  for  the 
money  due  on  the  bond.  They  obtained  a 
decree,  and  in  execution  the  talook  was 
sold  to  them. 

Bissonath  sued  to  set  aside  the  mortgage- 
bond  and  this  sale  on  the  ground  of  fraud ; 
bat,  faihng  to  prove  that  the  mortgage  was 
collusive,  his  suit  was  dismissed.  He 
now  sues  to  redeem  on  payment  of  the 
'  asxmnt  due  on  the  mortgage.  His  suit  has 
been  dismissed  by  the  Lower  Ap]>ellate  Court, 
on  the  ground  that  this  remedy  is  not  now  left 
(0  bis  vendors ;  and,  as  they  could  not  set 
aside  the  sale  in  execution,  so  neither  can 
tbe  plaintiff  do  so. 

The  plaintiff  appeals.     It  is  clear  that  the 

rights  acquired  by  the  plaintiff  by  his  pur- 

c&Lse  were    those    which    his    vendor    Raj 

\  Chunder  possessed  at  the  date  of  the  sale  to 

lam,  viz,,  in  November  1859.     Nothing  sub- 

lequently  done  or  suffered  by  Raj  Chunder 

cooid  affect  the  rights  he  then  acquired.    By 

the  sale  in  execution  of  the  decree,  which 

'was  an  ordinary  money-decree  in  a  civil  suit 

\  against  Raj  Chunder,  ike  rights  and  interest 

\¥^R*j  Chunder  were  sold.     But,    as   Raj 

[Chander  had  ceased  to  have  any  interest, 

nothing  passed  by  that  sale  to  the  mortgagee, 

who  was  the  parchaser. 

The  right  of  the  plaintiff  to  redeem  ac- 
iioired  by  his  purchase  in  1859  was  not 
tfected  by  it  in  any  way,  and  no  foreclosure 
:  kid  taken  place.  The  decision  of  the  Civil 
Coon  must,  therefore,  be  reversed,  and  it 
Aust  be  declared  that  the  plaintiff  is  entitled 
to  a  decree ;  that,  on  payment  of  the  amount 
doe  for  principal  and  interest  on  the  mort- 
jpige-debt,  he  is  entitled  to  possession  of  the 
[^perty  in  dispute. 

We  desire  to  observe  that,  even  if  the  heirs 
'4f  Chundrabuttee  had  sued  to  foreclose  gr 
I  to  esublbh  their  lien  on  the  lands,  it  is 
^^kax  that  ao  step  which  they  could  have 


taken  against  Raj  Chunder  alone  would 
have  had  the  effect  of  barring  the  present 
plaintiff  as  a  purchaser  of  the  rights  of  the 
mortgagor.  (^S"^^  S.  D.  A.  Rep.,  1853, 
p.  859;  and  the  judgment  of  Phear,  J.,  3 
Weekly  Reporter  230  )  They  could  not  con- 
clude and  bar  him  without  giving  him  an 
opportunity  of  asserting  and  protecting  his 
rights.  The  general  principles  applicable 
to  the  subject  will  be  found  in  Story  on 
Equity  Pleading,  Section  193,  and  Note  i, 
page  213. 

We  do  not  mean  to  suggest  that,  in  fore- 
closure-proceedings, and  suits  to  establish 
the  lien  of  a  mortgagee  and  to  bring  the 
property  to  sale  in  satisfaction  of  the  mort- 
gage, which  are  somewhat  in  the  nature  of 
proceedings  in  rem,  it  is  in  all  cases  neces- 
sary to  serve  subsequent  incumbrancers,  not 
in  actual  possession  of  the  property,  with 
notice,  or  to  make  them  parties.  But  we 
are  disposed  to  think  that,  in  some  of 
the  cases  which  have  come  before  this 
Court  and  the  late  Sudder  Court,  sufficient 
consideration  may  not  have  been  given  to 
their  rights. 

The  plaintiff  will  get  his  costs  in  all  the 
Courts, 


The  r3th  September  1866. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

yudges. 

Witnesses  (Attendance  and  examination  of). 

Case  No.  1161  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Kajshahye,  dated  the  20th 
February  1866^  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District  J  dated  the  2nd  August 
1863. 

Morno  Moyee  Debee  and  another  (Plaintiffs), 

Appellants, 

versus 

Bheem  Coomar  Chowdhry  (Defendant), 

Respondent. 

Baboo  Nubo  Kishen  Mookerjee  for 
Appellants. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

It  is  not  the  business  of  a  Court  to  determine  what 
witnesses  shall  he  examined.  The  parties  must  select 
their  own  witnesses  and  call  upon  the  Court  to  examine 
such  of  them  as  they  nay  offer  for  examioation  •■,  and 
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it  is  their  own  fault  if  they  do  not  take  the  necessary 
steps  to  have  the  witnesses  examined  or  to  compel 
them  to  be  present  for  examination  at  the  proper  time. 

There  are  no  grounds  whatever  for  this 
special  appeal.  The  appellant  objected  be- 
fore the  Judge  that  the  fir  si  Court  did  not 
take  the  deposition  of  his  remaining  wit- 
nesses. Before  this  Court,  he  objects  that 
the  Lower  Court  committed  an  error  in  not 
issuing  processes  under  Section  iS9  of  Act 
VIIL  of  1859, 

'  Firstly,  the  appellant  is  not  in  a  position 
to  show  us  that  he  took  the  necessary  steps 
or  requested  the  Court  to  issue  such  pro- 
cesses as  he  speaks  of  here  in  his  appeal 

before  us. 

Secondly,  he  did  not  point  out  to  the 
Judge  that  the  first  Court  either  refused  to 
examine  any  witness  tendered  to  it,  or  to 
issue  process  against  any  recusant  witness, 
nor  did  he,  in  fact,  point  out  any  error  com- 
mitted by  the  first  Court;  it  being  quite 
consistent  with  his  grounds  of  appeal  to  the 
Judge,  and  being,  indeed,  the  real  meaning 
of  his  grounds  of  appeal,  that  the  witnesses 
referred  to  were  not  present  in  Court  or  in 
attendance  at  the  time  when  ihey  could 
have  been  examined. 

Now,  it  is  not  the  business  of  the  Court 
to  determine  what  witnesses  shall  be  exa- 
mined; the  parties  must  select  their  own 
witnesses  and  call  upon  the  Court  to  exa- 
mine such  of  them  as  they  may  offer  for  exa- 
mination. If  they  do  not  take  the  necessary 
steps  to  have  the  witnesses  examined,  or 
to  compel  them  to  be  present  for  examina- 
tion at  the  proper  time,  it  is  not  the  fault 
of  the  Court.  If  it  had  been  shown  that 
the  first  Court  had  refused  to  examine  a 
witness  who  was  present  and  tendered  for 
examination,  it  would  have  been  a  different 
matter.  We  dismiss  this  appeal  with  costs 
and  interest. 


The  13th  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Evidence — ^Judgments  in  former  suits. 

Cases  Nos.  1194  and  1195  of  1866. 

Special  Appeals  from  a  decision  passed  by 
Mr,  C  E,  Lance,  Judge  of  Backergunge, 
dated  the  20th  January  1866,  reversing 
a  decision  passed  by  Mr,  H,  S.  Thompson, 
Principal  Sudder  Ameen  of  that  District, 
dated  the  14th  June  186$^ 


Doorga  Doss  Roy  Chowdry  (one  of  the 
Defendants),  Appellant, 

versus 

Nurendro  Coomar  Dutt  Chowdhry  and  othen 
(Plaintiffs),  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Pearee  Lai 
Roy  for  Appellant. 

Mr.  J.  Cochrane   and   Baboo  Dwarkanaih 
Mitter  for  Respondents. 

Remarks  on  the  admissibility  in  evidence  of  ja^- 
ments  in  previous  suits,  and  on  the  inapplicability  in 
all  its  strictness  to  the  Courts  of  this  country  of  the 
English  rule  that,  except  in  matters  of  general  interest 
or  public  rights,  a  verdict  in  a  previous  suit,  lobe 
admissible,  must  be  between  the  same  parties  or  parties 
through  whom  the  parties  actually  in  litigation  claim. 

Markby  J. — This  was  a  suit  brought  (o 
establish  the  plaintiff's  title  to  a  certaio 
bheel  known  as  Bheel  Gaugnee. 

At  the  same  time,  another  suit  was  brought 
to  establish  the  plaintiff's  title  to  two  plots 
of  land  situated  north  of  the  Bheel. 

It  appeared  that  the  plainti£Es  and  de- 
fendants were  neighbouring  zemindars,  and 
they  had  had  constant  disputes  as  to  their 
respective  boundaries,  the  defei\dants  always 
claiming  the  bheel  which  ran  in  a  direcuos 
nearly  east  and  west,  and  also  asserting  that 
the  bheel  was  their  southern  boundary; 
whereas  the  plaintiffs  also  claimed  the  bheel, 
and,  though  the  major  part  of  their  zemia- 
dary  lay  to  the  south  of  it,  yet  they  claimed 
certain  plots  of  land  on  the  north. 

The  evidence  in  the  Courts  below  consisted 
almost  entirely  of  decrees  in  prior  suits  said 
to  relate  to  disputes  about  these  and  neigh* 
bouring  lands,  and  the  question  before  us  is 
whether  or  not  the  Judge  of  the  Lower  Ap- 
pellate Court  has  done  rightly  in,  on  the  one 
hand,  rejecting,  and,  on  the  other  hand,  re- 
ceiving, these  decrees  as  evidence. 

The  plaintiffs  tendered  in  evidence,  in  the 
first  place,  a  decree,  dated  the  7th  of  April 
1798,  in  a  suit  brought  by  Kasheenath  DqU 
and  others  versus  Shib  Narain  and  others. 
In  that  suit  there  were  no  boundaries  stated,  • 
but  the  Judge  has  satisfied  himself  that  the 
land  in  dispute  was  the  same  as  that  now  in 
suit,   though  we   do  not  quite   understand 
how  he  has  done  so.     Nor  does  it  appear 
from  the  judgment  in  what  relation  the  par- 
ties to  that  suit  stood  to  the  parties  to  the  ^ 
present   suit,   or  what  the  precise  point  ia  j 
dispute  was  upon  which  a  decree  was  given. 
Tlje  Judge,  however,  appears  to  think  thai  J 
it  is  some  evidence  in  favor  of  the  plainiiSs^' 
because  it  is  referred  to  in  the  next  po 
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ceedings  on   which  the  plaintiffs  rely,  and 
which  are  as  follows  : — 
'  In  the  year  182 1,  a  suit  was  brought  in 
which  Ram  Buddoo  Mitter,   a  ryot  of  the 
present   plaintiff,    was   plaintiff,    and   Kisto 
Chunder  Roy  and  others  described  as  ia- 
lookdars  of  Shapore  (the  present  defendants' 
zemindary)  were  defendants.     The  suit  was 
for  trespass  by  the    defendants   in   having 
cut  certain  crops,  and  it  appeared  that  the 
defendants  justified   their    having    cut    the 
crops  because  they  were  growing  on   land 
which   they    asserted    to    be     within    their 
talook,  asserting  that,  as  the  land  was  north 
of  the  Bheel,  it  belonged  to  them  as  part  of 
Shapore.    The  Judge  finds,  as  a  fact,  that  the 
defendants  in  the  present  suit   derive   their 
title  from  the  defendants  in  that  suit,  notwith- 
standing that  in  the  former  suit  the  defend- 
ants were  styled    "  talookdars/'      He   also 
considers  that  the  plaintiff  in  that  suit  being 
a  ryot  of  the  plaintiffs  in  the  present  suit, 
it  is  the  same  thing  as  if  the  present  plaint- 
iffs had  been  a  party  to  the  former  suit  also. 

The  next  decree  relied  on  was  under  Re- 
gulation XV.  of  1824,  but,  as  this  was  provi- 
sional only,  and  it  was  followed  by  a  regular 
salt  brought  expressly  to  ascertain  the  rights 
of  the  panies,  it  can,  if  admissible,  have  no 
possible  weight,  and  I  therefore  pass  it  over. 

The  regular  suit  to  set  aside  this  decree 
was  brought  in  the  year  1859,  and  was  tried 
by  my    honorable    colleague,    Mr.  Justice 
Kemp,  at  that  time  Judge  of  Backergunge. 
In  that  suit,  Bishessur  Roy  was  plaintiff,  and 
;  the  defendants  were  the  same  as  in  the  pre- 
I  sent  suit.     Bishessur  Roy  is  not  a  party  to 
I  the  present  suit,  nor  were  the  present  plaint- 
liffs   parties    to    that    suit.     Bishessur    Roy 
^as,  in  fact,  the  owner  of  one- third  share  of 
the   zemindary    Koorooria,    of    which    the 
plaiutiffs  are  the  owners,  or  represent  the 
ow^ners,  of  the  other  two-thirds,  and  the  boun- 
daries of  which  are  in  dispute.     The  piece 
of  land  in  respect  of  which  that  suit  was 
brought  was  to  the  north  of  the  Bheel  and 
abutting  thereon,  and  adjoining  on  the  east 
tbe  piece  of  land  in  dispute  in  the  present 
SBit  between  these  parties. 

Of  these  decrees,  that  in  1798  and  that  in 
1811  were  received  in  evidence;  that  in 
1859  was  rejected.  Both  the  first  decrees 
ptxt  in  favor  of  the  view  insisted  on  by  the 
present  plaintiffs;  that  in  1859  was  in  favor 
m  the  case  of  the  present  defendants. 

'  The  principal  discussion  has  been  as  ip 
fte  admissibility  of  the  decree  passed  in 
^^59)  And  I  will  consider  that  case  first. 
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The  ground  relied  upon  by  the  plaintiffs, 
who  sought  to  exclude  this  decision,  was  the 
rule  of  English  Law  as  laid  down  in  most  of 
the  English  treatises  on  evidence,  that,  ex- 
cept in  matters  of  general  interest  or  public 
rights,  a  verdict  in  a  previous  suit,  to  be 
admissible,  must  be  between  the  same  parties, 
or  parties  through  whom  the  parties  actually 
in  litigation  claim.  Now,  without  entering 
into  the  question  whether  the  boundaries  of 
a  zemindary  is  or  is  not  a  matter  of  general 
interest,  so  as  to  make  evidence  of  reputa- 
tion admissible,  and  to  bring  the  case  within 
the  acknowledged  exception  to  the  English 
rule,  I  must  decline  to  apply  the  rule  itself 
in  all  its  strictness  to  the  Courts  of  this 
country.  It  is  somewhat  remarkable  that 
the  rule  of  evidence  in  question  has  never 
been  discussed  at  all  by  English  Judges  or 
Commentators  as  a  separate  rule  of  evidence, 
but  has  been  assumed  either  as  falling  with- 
in the  broader  rule  which  excludes  (so* 
called)  hearsay  evidence,  or  else  as  resting 
upon  the  same  grounds  as  the  rule  which 
requires  identity  of  parties  when  a  previous 
judgment  is  relied  on  as  concluding  the 
question  in  dispute,  and  as  a  bar  to  all  fur- 
ther enquiry.  It  is  scarcely  necessary  to 
point  out  how  widely  the  considerations  ap- 
plicable to  the  admissibility  of  the  evidence 
now  under  consideration  differ  from  those  re- 
lating to  the  admissibility  of  hearsay  evi- 
dence on  the  one  hand,  and  the  finality  of 
a  res  judicata  on  the  other.  There  is  no 
pretence  here  of  making  the  earlier  judg- 
ment conclusive  in  a  later  litigation;  and 
the  technical  considerations  by  which  the  rule 
as  to  res  judicata  is  narrowed,  lose  all  their 
force  when  we  come  to  consider  whether  the 
judgment  may  be  used,  not  as  a  bar,  bat  as 
evidence.  Nor  is  there  any  comparison 
between  the  probative  force  of  a  solemn 
enquiry  followed  by  the  decre.e  of  a  com^ 
petent  Judge,  and  such  evidence  as  usually 
passes  under  the  name  of  hearsay. 

All  rules  of  evidence  are,  in  fact,  rules 
which  exclude  evidence,  and  ihey  ought  to 
be  founded  on  the  consideration  either  that 
the  probandum  is  irrelevant,  or  that  the 
probans  is  so  weak  that,  in  the  majority  of 
cases,  the  time  of  the  Court  would  be  wasted 
in  receiving  it.  Every  rule  which  excludes 
evidence  on  any  other  ground  than  this  is 
simply  an  evil,  as  being  a  refusal  to  receive 
the  light  which  the  parties  are  desirous  to 
throw  on  the  case  in  litigation. 

Now,  I  do  not  presume  to  lay  down  the 
exact  extent  to  which  decrees  in  previous 
suits  may  be  received  in  this  country.    All 
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that  it  is  necessary  to  say  in  this  case  is,  that 
the  decree  in  the  suit  of  1859  ought  to  have 
been  received.  It  related  to  the  boundary 
between  these  very  estates  in  a  part  con- 
tiguous to  that  now  in  litigation.  The  course 
of  the  enquiry  was  such  that  the  Judge  had 
to  determine  whether  or  not  the  bheel  was 
the  general  boundary  between  the  two 
estates.  To  a  great  extent  the  same  evidence' 
was  presented  as  in  the  present  case.  The 
question  was  carefully  anii  elaborately  in- 
vestigated, not  only  by  the  Judge  who  deter- 
mined the.  suit,  but  by  this  Court,  where 
upon  regular  appeal  the  decree  was  affirmed. 
I,  therefore,  think  that  the  result  of  that 
enquiry  is  not  only  evidence,  but  very  strong 
evidence,  in  support  of  the  defendant's  case. 
I9  by  no  means,  say  that  it  is  conclusive,  or 
that  full  discretion  in  dealing  with  it  ought 
not  to  be  left  to  the  Judge  who  tries  the 
present  suit ;  but  I  think  he  ought  to  receive 
It,  and  to  attach  to  it  the  full  weight  which 
the  decision  of  a  competent  Court  affirmed 
on  appeal  must  always  deserve.  It  is  pos- 
sible that  further  enquiry  and  more  strenuous 
efforts  on  the  part  of  the  litigants  may  throw 
greater  light  on  the  matter  in  dispute  in  the 
second  trial  than  the  first.  On  the  other 
hand,  it  must  be  remembered  that  time  is  a 
great  destroyer  of  evidence,  and  in  a  vast 
number  of  cases  the  earlier  Judge  enjoys  ad- 
vantages in  ascertaining  the  truth,  to  which 
the  later  Judge  can  never  attain. 

For  the  same  reasons  that  I  think  the 
Judge  was  Wrong  in  excluding  this  decree, 
I  think  he  was  right  in  accepting  the  decree 
of  182 1.  With  regard  to  the  decree  of  1798, 
I  do  not  think  it  was  available  in  evidence, 
unless  it  was  clearly  shown  to  what  lands  it 
related,  so  that  the  Judge  may  be  able  to  esti- 
mate  to  what  extent  it  bears  upon  the  ques- 
tion now  in  dispute.  I  think  the  Judge  ought 
to  enquire  into  this,  and  to  receive  this  decree 
also  in  evidence,  if  it  appears  to  him  to  be  in 
^ny  way   an  adjudication  upon  the   matter 


now  in  dispute,  or  upon  questions  involved 
therein. 

With  these  directions,   I   thinic  the  casfe 
should  be  sent  back  to  be  re-heard. 

Kempt  y. — I  concur  in  this  judgment. 


The  13th  September  1866. 

Present  : 

The  Hon^le  F. B.  Kemp  and W.Markby, 

Judges, 

Ejectment — Lease — Damages. 

Case  No.  1532  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  East  Burdwan,  dated  the 
18th  January  1866,  reversing  a  dechm 
passed  by  the  Sudder  Ameen  of  tht 
District,  dated  the  loth  April  i86s^ 

Mookta  Ram  Paul  (Plaintiff),  Appellant. 

versus 

Kalee  Komul  Roy  and  another  (Defendants). 

Respondents. 

Baboo  Toolsee  Doss  Seal  for  Appellant. 

Baboo  Romanath  Bose  for  Respondents. 

A  cannot  be  summarily  evicted  and  deprived  of  hs 
title  under  a  mokurruree  lease  duly  made  in  liis  \vfOtM 
reason  of  a  previous  arrangement  between  his  lessaf 
and  B  which  never  went  beyond  the  lessor's  recei|>t  of 
earnest-money  from  B,  and  of  which  A  had  no  nooc«» 

QuiBre. — Whether  B  can  sue  the  lessor  for  da«H*** 

It  appears  that  Kalee  Komul,  who  h« 
been  made  a  party  to  this  suit,  look  Rs.  * 
from  the  special  appellant,  as  earnest-money, 
under  a  promise  to  execute  within  todays 
a  mokurruree  lease  in  his  favor  at  a  jumnrt 
of  Rs.  14  per  annum,  receiving  a  bonus  <rf 
Rs.  1 50  minus  the  sum  received  as  earnest- 
money. 

Subsequently,  Kalee  Komul  executed  » 
mokurruree  lease  to  Modoosoodun,  who  hal 
been  made  a  party  to  the  suit  on  his  applies 
tion  under  Section  73  of  the  Code.  Thf 
party  was  already  in  possession,  and  has' 
declared  to  have  a  right  of  occn 
which  has  now  ripened  into  a  more  pc 
nent  tenancy  under  the  mokurruree  lease. 

Modoosoodun,  having  no  notice  of  the 
vious  arrangement  between  Kalee  Komul 
the  special  appellant,  which  never  wcut 
yond  Kalee  Komul's  receiving  and  pocketi 
the    earnest-money,    cannot  be    summi^ 
evicted  and  deprived  of  his  title  under 
mokurruree  lease  which  has  been  duly 
in  his  favor. 
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The  special  appellant  may,  or  may  not,  have 
his  remedy  in  an  action  for  damages  against 
Kalee  Komul,  who  has  apparently  cheated 
him  out  of  his  earnest-money  and  broken  his 
promise.  {See  Weekly  Reporter,  Volume 
III.,  pages  64  and  65,  Civil  Rulings,  29th 
May  1865.) 

Appeal  dismissed  with  costs  and  interest. 


The  13th  September  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 
Pundit,  Judges, 

Estoppel— Ryot  not  bound  by  act  of  zemindar— 
Prodanmtion  against  absent  witnesses. 

Case  No.  11 44  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly^  dated  the-zoth  January 
1S66,  reversing  a  decision  passed  by  the 
Moonsiff  of  Hureepaly  dated  the  20th  No- 
vember 1863, 

Bboobun  Moyee  Dossee  (Plaintiff).  Appellant, 

versus 

Kishoree  Dossee  and  others  (Defendants), 

Respondents, 

Baboo  Bykuntnath  Paul  for  Appellant. 

Baboo  Nil  Aladhub  Bose  for  Respondents. 

In  a  suit  by  the  purchaser  of  A^s  jote  agrainst  the 
Mnindar  and  B  to  whom  the  zemindar  had  given  a 
new  lease  of  the  same  land,  the  zemindar  having  come 
to  a  compromise — Held  that  B  was  not  bound  by  the 
aemiodar's  act,  and  that  he  could  contest  the  plaintiff's 
mrchase  notwithstanding  the  zemindar's  withdrawal 
nom  the  contest. 

K  Court  is  not  bound  to  issue  a  proclamation  against 
•Kseot  witnesses  in  a  case  where  it  was  not  satisfied  that 
Ae  witnesses  were  material,  or  that  they  had  really  ab- 
Imoded  to  avoid  attendance. 

The  special  appellant  purchased  certain 
rights  of  one  Gopal,  who  held  a  tenure  under 
the  zemindar.  The  zemindar,  denying  the 
right  of  Gopal  to  sell  the  jote.  gave  a  lease 
of  it  to  another  person.  Special  appellant 
9^  all  these  three  parties. 

This  Court  remanded  the  case  to  try  whe- 
ther the  rights  of  Gopal  were  transferable. 

After  remand,  the  zemindar  filed  a  com- 
promise, and  the  Lower  Appellate  Court  still 
flkd  the  case  of  the  special  appellant  as 
^igainst  the   other  ryot  who  was  in  actual 
[possession  through  the  said  zemindar. 

The  special  appellant  argues  that  the  com- 

lise  by  the  zemindar  entitled  the  special 

illant  to  obtain  a  decree ;  that  the  other 

is  bound  by  the  acts  of  the  landlorQ ; 

the  compromise  made  by  the  landlord 


further  distinctly  shews  that  there  is  a 
custom  to  sell  such  tenures  as  held  by  the 
vendor  of  the  special  appellant  ;  and  that  the 
Lower  Appellate  Court  refused  to  issue  a 
proclamation .  against  the  witnesses  of  the 
special  appellant  who  had  not  attended  on 
summons. 

The  zemindar,  after  giving  a  lease  to  the 
other  ryot,  cannot,  by  any  act  prejudicial 
to  the  rights  of  that  ryot,  bind  him.  The 
acts  or  admissions  of  the  zemindar  cannot 
injure  the  rights  of  the  said  ryot,  and  he 
was  empowered  to  contest  the  purchase  of 
the  special  appellant  upon  the  rights  of  his 
landlord,  though  that  landlord  may  have  after- 
wards withdrawn  from  the  contest. 

The  Court  below  was  not  bound  to  issue 
proclamation,  as  in  this  case  it  was  not 
satisfied  that  the  witnesses  were  material, 
and  that  they  had  really  absconded  to  avoid 
attendance.  In  this  view,  we  see  no  reason 
to  interfere,  and  reject  the  special  appeal 
with  costs. 


The  13th  September  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo* 
nath  Pundit,  Judges, 

Sale— Fraud. 

Case  No.  1594  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  A  meen  of  West  Burdwan^ 
dated  the  ijth  March  1S66,  affirming  a 
decision  passed  by  the  Moonsiff  of  Raaha- 
nuggur,  dated  the  18th  September  186^, 

Kishen  Dhun  Surmah  and  others  (Plaintiffs), 

Appellants^ 

versus 

Ram  Dhun  Chatterjee  and  others  (Defend- 
ants), Respondents, 

Baboo  Bungsheedhur  Sein  for  Appellants. 
Baboo  Nil  Madhub  Sein  for  Respondents. 

The  mere  non-payment  of  a  debt  does  not  necessarily 
prove  collusion  t>etween  the  debtor  and  his  vendor  to 
defraud  the  creditor.  Fraud  must  not  be  presumed 
without  g^ood  and  probable  grounds. 

The  special  appellants  contend  that  the 
Lower  Courts  have  taken  no  notice  of  the 
fact  that  the  decree  of  the  defendants  was 
only  for  7  rupees ;  that  it  was  passed 
ex  parte  and  against  seven  persons ;  that,  ac- 
cordingly, the  debt  due  under  it  was  not 
worth  any  collusive  transaction  being  entered 
into  to  defeat  it ;  that  the  Lower  Appellate 
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Court  has  not  taken  notice  of  the  important 
fact  that  the  special  appellant  had  filed 
several  bonds  to  show  tliat  the  vendor  of 
the  special  appellant  was,  before  the  sale,  in- 
debted to  the  special  appellant,  and  had 
.mortgaged  to  him  the  property  afterwards 
sold  to  him  in  consideration  of  a  further  sum 
(in  addition  to  the  old  debt) ;  that  the  Lower 
Appellate  Court  has  also  not  taken  proper 
notice  of  the  important  fact  that,  before  the 
sale,  in  a  case  brought  by  the  vendor  of  the 
special  appellant  for  some  other  portion  of 
his  property  not  sold  to  the  plaintiff,  the  de- 
fendant intervened  to  protect  some  other 
property  alleged  to  have  been  purchased  by 
the  defendant  from  the  vendor  of  the  special 
appellant  (separate  from  the  property  in  dis- 
pute which  the  said  defendant  purchased 
afterwards  in  execution) ;  that,  though  this 
intervention  in  such  a  case  may  not  bind  the 
defendant  as  purchaser  of  the  property  in 
dispute  from  questioning  the  validity  of  the 
sale  set  up  by  the  plaintiff,  the  fact  may  still 
be  regarded  as  showing  that  up  to  this  time 
the  defendant,  who  had  already  obtained  the 
decree  for  7  rupees,  had  no  occasion  to  sus- 
pect that  one  of  his  debtors  was  colluding 
with  the  special  appellant  to  set  up  a  fraud- 
ulent sale  at  a  considerable  expense,  only 
with  a  view  to  deprive  the  said  defendant  of 
the  chance  of  recovering  his  dues  under  the 
decree ;  and  that  the  Lower  Courts  have  not 
taken  notice  of  the  fact  that  the  sale  set  up 
by  the  special  appellant  was  not  only  for  the 
property  in  dispute  purchased  by  the  defendant, 
but  also  for  other  properties  of  the  said  vendor. 

It  is  further  argued  that  the  smallness  of 
the  sum  due  to  the  defendant  (especially  in 
the  absence  pf  any  suggestion  that  the  vendor 
of  the  plaintiff  was  indebted  to  any  other  per- 
son) is  a  strong  fact  which,  if  properly  con- 
sidered, might  have  been  found  by  both  the 
Lower  Courts  to  be  sufficient  to  establish 
the  truth  and  bona  fides  of  the  plaintiff's 
purchase. 

After  fully  hearing  Counsel  on  both  sides, 
we  hold  that  this  case  has  not  been  properly 
decided  and  investigated  by  both  the  Lower 
.Courts. 

It  is  not,  however,  for  us  to  decide  the 
facts  of  the  case,  or  to  hold  that  the  Lower 
Courts  may  not  ultimately  be  found  to  be 
right,  if  they,  after  the  investigation  hereby 
ordered,  come  again  to  the  same  conclusion 
as  they  have  now  done.  There  cannot  be  any 
doubt  in  this,  that  their  present  judgments 
are  not  based  on  correct  reasoning  upon  the 
iacts  discloeed  before  them  and  noticed  by  I 


them,  nor  on  a  proper  consideration  of  all  die 
circumstances  connected  with  this  case. 

We  think  it  proper  to  remand  the  case  to 
the  first  Court  for  a  new  trial  with  reference 
to  the  pleas  of  the  special  appellant,  and 
also  with  reference  to  the  defects  in  the  in- 
vestigation of  this  case  by  both  the  Lower 
Courts  which  we  proceed  to  refer  to. 

We  have  no  data  from  which  we  can  learn 
the  precise  value  of  the  properties  purchased 
by  the  special  appellant,  or  of  those  pur- 
chased by  the  defendant,  but  it  is  nowhere 
said  that  the  price  alleged  to  have  been  paid 
by  the  special  appellant  for  what  he  alleges 
he  purchased,  does  not  represent  the  market- 
value  of  the  property.  On  the  conlraiy, 
the  special  appellant  argues  that  the  propei^ 
in  dispute  is  worth  more  than  10  rupees, 
for  which  sum  it  has  been  purchased  b?  the 
defendant  in  execution  of  his  decree.  We 
have  no  information  whether  it  was  at  all 
pleaded  or  shewn  below  that,  besides  this 
debt  for  7  rupees,  the  vendor  of  the  plaintiff 
had  any  other  debt  due  from  him,  or  hid 
even  any  other  occasion  to  resort  to  the  ex- 
pedient of  a  benamee  in  the  name  of  the 
special  appellant  with  whom  no  connection 
sufficient  to  justify  any  inference  of  collusion 
has  been  shewn  to  exist.  Now,  if  the  exist- 
ence of  any  other  debt  or  a  cause  to  make  a 
benamee  is  not  suggested,  we  apprehend  that 
possibly  fraud  has  'been  recklessly  or  mis- 
chievously suggested  with  a  view  to  pre- 
judice the  minds  of  the  Judges,  and  that, 
owing  to  such  a  suggestion,  all  the  evidence 
produced  by  the  special  appellant  has  bees 
regarded  without  first  finding  any  reasonable 
and  probable  grounds  and  motives  for  the 
alleged  fraud,  and  without  taking  into  con- 
sideration that,  in  order  to  carr>'  oot  this 
fraud  on  all  its  facts,  an  expense  equal  to 
the  entire  value  of  the  property  alleged  to 
have  been  purchased  by  the  special  appellant 
must  have  been  incurred  in  paying  for  the 
stamp  of  the  deed  in  the  name  of  the  plaint- 
iff and  for  carrying  out  all  the  litigatioo-pn>- 
ceedings  which  are  assumed  by  the  Lover 
Appellate  Court  to  have  been  merely  coliosivt 
and  in  fraud,  and  all  this  to  save  the  propeitf 
from  a  debt  of  7  rupees.  To  justify  a  Court 
in  believing  such  proceedings  to  be  in  fraod^ 
it  should  be  satisfied  that  something  worth 
the  trouble  and  obvious  expenses  likely  to  be 
incurred  was  to  be  secured  by  the  fraud. 

As  to  the  argument  of  the  Court  of  first 
instance  wiih  reference  to  the  qacsltonsvtij 
special  appellant's  deed  of  sale  was  not  re* 
gfetered,  or  why  it  was  not  attested  by  beiier 
witnesses  available,  when  it  was  executed  i 
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consideration  of  a  considerable  sum  of 
money,  it  may  appear,  on  further  investiga- 
iioD,  to  be  correct  or  otherwise. 

If  the  vendor  of  the  plaintiff  was  indebted 
to  him — if  the  two  jotes  held  by  the  former 
were  already,  for  previous  debts,  mortgaged 
to  the  latter — and  if  the  house  stands  upon  a 
portion  of  one  of  these  jotes — it  would  be 
wonh  while  to  consider  whether,  if  the 
vendor  of  the  plaintiff  had  desired  and  wished 
to  sell  only  a  portion  of  these  jotes  to  pay  the 
debt  due  to  the  special  appellant,  it  was  as 
easy  to  do  so  as  it  is  to  say,  why  did  he  not  do 
so,insteadof  selling  the  whole ;  and  to  consider 
whether  a  purchaser  could  be  found  willing 
to  purchase  merely  a  portion  of  the  property 
without  the  consent  of  the  plaintiff,  and 
whether,  if  the  vendor  had  proposed  this,  the 
pkiaiiff  would  have  found  it  convenient  to 
lake  only  a  portion,  and  wliether,  if  the  said 
vendor  was  in  want  of  money,  not  only  to 
pay  the  debts  due  to  the  special  appellant, 
but  also  to  himself,  he  could  have  got  all  this 
without  selling  the  whole,  either  to  the 
special  appellant  or  to  any  other  person, 
with  or  without  the  consent  of  the  special 
appellant. 

The  Lower  Appellate  Court  appears  to  have 
considered  the  sale  to  be  fraudulent  upon 
the  ground,  among  others,  of  the  sale  being 
of  all  the  properties  of  the  vendor,  including 
his  residence.  If,  however,  the  circumstances 
noticed  above  had  been  taken  into  considera- 
adon,  and  the  case  viewed  in  that  light, 
the  fact  of  the  sale  of  the  dwelling-house 
might  not  appear  improbable,  and  the  facts 
reiied  upon  by  the  special  appellant  in 
pnxtf  of  his  purchase  and  possession,  viz.,  the 
taking  of  a  kubooleut  from  the  ryot  vendor, 
the  payments  of  the  rent  to,  and  the  obtain- 
ing rent-receipts  from,  the  landlord  of  the 
lyotee  lands  in  dispule,  might  appear  to  be 
naJtural  and  consistent  with  a  true  case. 
The  concluding  portion  of  the  judgment  of 
the  Court  of  first  instance  shews  that  it  was 
of  opinion  that  the  kobalah  was  forged  by 
the  special  appellant  to  protect  himself  from 
any  loss  that  he  might  suffer  when  the  de- 
fendant should  execute  'his  decree  against 
the  property  in  dispute.  Now,  this  view  of 
ihe  case  does  not  admit  the  possibility  of  a 
collusion  between  the  special  appellant  and 
his  vendor,  but  only  of  the  fraud  of  the  former. 
The  remaining  portions  of  the  judgment  of 
the  first  Court  can  only  be  correct,  in  our  opi- 
nion, on  the  assumption  of  a  collusion.  As  to 
the  argument  of  that  Court  based  on  the  sup- 
position of  a  forgery  by  the  special  appellant, 
it  seems  a  falladious  one,  because,  if  the  pro- 


perties of  his  subsequent  vendor  were  mort- 
gaged to  the  special  appellant,  he  could»  not 
be  afraid  of  any  loss  by  a  decree  for  7 
rupees  or  7,000  rupees  being  executed 
against  some  portion  of  the  properties  attach- 
ed by  the  defendant,  or  even  if  the  whole 
of  what  was  mortgaged  to  him  was  put  up 
for  sale,  because  the  purchaser  could. only  get 
the  portion  sold  ei^umbered  with  the  dues  of 
the  special  appellant. 

Next,  we  have  to  notice  that  the  rent-re- 
ceipts of  the  landlord  are  pronounced  forgeries 
by  the  Court  of  first  instance  with  reference 
to  their  appearance.  The  Courts  below 
have  a  right  to  decide  on  this  ground  regard- 
ing the  genuineness  or  otherwise  of  docu- 
ments ;  but,  as  the  necessity  to  forge  would 
reasonably  arise  only  in  case  of  the  proof  of 
the  existence  of  some  probable  and  sufficient 
motive  for  collusion  between  the  vendor  of 
the  special  appellant,  the  special  appellant, 
and  the  zemindar,  the  matter  of  receipts  of 
rents  seems  but  a  small  one  in  this  case.. 

An  incorrect  argument  of  the  pleader  of 
the  special  appellant  before  the  first  Court, 
in  answer  to  the  objection  of  the  Court  re- 
garding the  ^ant  of  registry,  has  given  rise 
to  another  argument  of  that  Court  against 
the  plaintiff's  case. 

The  pleader  of  the  special  appellant  is 
reported  by  the  first  Court  to  have  said  be- 
fore it  that  the  special  appellant  did  not 
press  for  the  registry,  because  the  purchase 
was  admittedly  by  the  vendor  in  a  case  insti- 
tuted by  him  against  the  special  appellant.  If 
any  such  meaningless  argument  was  used  by 
the  pleader,  it  was  properly  answered  by  the 
first  Court  that  that  case  was  instituted 
about  two  years  after  the  purchase ;  and  so 
the  argument  of  the  pleader  was  not  any 
answer  to  the  objection  of  the  Court  of  first 
instance. 

But  this  mistake  of  the  pleader,  or  the  re- 
marks of  the  Court  of  first  instance  with  re- 
ference to  this  matter,  do  not  anyhow  prove  the 
special  appellant's  purchase  to  be  collusive. 
The  first  Court,  with  regard  to  this  case,  says 
that  the  vendor  of  the  plaintiff  admitted  the 
sale  by  instituting  this  case,  but  afterwards 
denied  it,  as  well  as  the  institution  of  the  case 
itself.  Now,  if  the  kobalah  produced  by  the 
special  appellant  is  a  forgery,  even  against  his 
alleged  vendor,  the  argument  has  some  little 
force  ;  but,  as  a  proof  of  collusion  between  him 
and  his  vendor,  this  argument  is  not  of  any 
force.  On  the  contrary,  the  facts  relied 
upon  in  this  argument  by  the  first  Court 
suggest  rither  a  collusion  between  the  defend- 
ant  and    the   vendor  of   the  plaintiff.     It  is 
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not  improbable  that,  afier  instituting  a  bond- 
fide  case,  the  said  vendor  may  have  found 
it  proper  to  abandon  it  in  order  to  complete 
the  line  of  conduct  he  is  charged  by  the 
special  appellant  to  have  adopted,  through 
the  assistance  of  the  defendant,  in  order  to 
cheat  the  special  appellant. 

The  Lower  Appellate  Court  is  said  not  to 
be  right  iji  asserting  tbat  this  case  was 
brought  after  the  attachment  made  in 
execution  by  the  defendant.  We  do  not 
know' whether  the  Court  was  right  or  wrong 
in  this  assertion  ;  but,  whether  the  case  was 
brought  before  or  after  the  attachment,  it 
would  not  make  any  difference  as  regards  the 
admission  by  the  vendor  of  the  plaintiff,  be- 
cause it  can  be  justly  construed  to  be  fraudulent 
only  when  a  necessity  for  a  fraud  is  shewn. 
As  regards  the  fact  of  the  defendant's  inter- 
vention in  that  case — a  fact  not  noticed  hv 
both  the  Lower  Courts — the  previous  attach- 
ment by  the  said  defendant  might  shew  the 
futility  of  the  argument  of  the  Lower  Court 
as  regards  the  facts  connected  with  this 
case. 

In  ordinary  cases,  it  is  not  proper  or  ne- 
cessary to  try  the  case  of  the  defendant  before 
the  case  of  the  plaintiff  is  somewhat  proved  ; 
but  in  this  case,  merely  to  find  out  whether 
the  case  of  the  plaintiff,  which  is  supported 
by  direct  evidence,  is  a  true  one,  or,  in  other 
words,  to  decide  whether  his  evidence  is  cre- 
dible or  not  entitled  to  any  credit,  as  it  is  got 
up  to  support  a  fraud  and  collusion,  it  is  ne- 
cessary to  examine  also  the  case  of  the  defend- 
ant. If  fraud  be  unmisiakeably  discovered 
in  the  defendant's  case,  and  the  collusion  found 
to  exist  between  the  defendant  and  the  vendor 
of  the  special  appellant,  all  the  objections 
taken  against  the  case  of  the  latter  must 
disappear,  and  stand  fully  explained  in  his 
favor. 

The  Court  of  first  instance  says  that  the  re- 
port of  the  Ameen  shews  that  the  kobalah  of 
the  plaintiff  was  not  known  of  in  the  mofussil, 
and  the  special  appellant  urges  that  the 
Lower  Courts  have  not  taken  notice  of  the 
fact  that  the  Ameen  reported  that  (of  late) 
his  vendor  had  removed  himself  10  the  house 
of  his  father-in-law  in  another  village,  which 
the  special  appellant  says  he  had  long  since 
determined  to  do.  Such  a  report  of  the 
Ameen  may  be  confirmatory  evidence  of 
fraud  ;  but,  before  deciding  the  following 
question  of  fact,  whether  plaintiff  was  in 
actual  possession  from  the  time  of  sale,  or 
whether  only  the  defendant  was  in  posses- 
sion, and  really  the  special  appellant  only 
nominally,  it  was  necessary  first  to  find  some 


fair  motives  for  fraud  and  coUasion;  and, 
without  doing  so,  it  would  not  be  proper  to 
pass  over  the  oral  and  documentary  evidence^ 
only  upon  the  report  of  an  Ameen,  which  re- 
port, on  a  proper  investigation  of  the  case, 
might  be  found  to  be  more  as  an  opinion  thu 
a  report  of  any  legal  evidence  taken  before 
that  officer. 

That  the  appellant  had  objected  in  the 
execution-case  of  the  defendant  in  which 
the  property  in  dispute  was  sold,  is  a  signi- 
ficant fact.  Much  light  may  be  thrown  upon 
the  real  nature  of  the  purchase  by  the  spe- 
cial appellant  by  following  that  fact,  and 
bv  tracing:  out  all  other  facts  connected  with 
it.  The  Court  of  first  instance  suggests 
that,  as  the  plaintiff  had  failed  to  produce 
his  kobalah  in  that  case,  and  as  he  bad  not 
even  given  the  date  of  it  in  his  claim,  it  is 
to  be  presumed  that  the  kobalah  was  not  in 
existence  when  the  claim  was  urged.  But 
we  observe  that  the  case  instituted  by  the 
vendor  of  the  special  appellant,  in  which  it  is 
said  the  defendant  had  intervened,  was 
brought  before  this  execution-case  was  or 
could  be  instituted.  It  is  held  by  the  Lower 
Courts  that  this  case  was  instituted  to  estab- 
lish a  collusive  sale  to  the  special  appellaoL 
It  is  not  proper  to  assume  that  it  was  so 
brought,  without  first  creating  the  deed  in- 
tended to  be  supported  by  this  false  suit. 

There  may  not  have  been  any  necessity 
to  disclose  the  date  of  this  kobalah  by  the 
plaintiff  in  that  first  qase,  and,  for  aught  we 
know  or  are  shewn,  may  have  been  specified* 
on  the  record  of  that  case,  as  well  as  on  the 
record  of  the  subsequent  claim-case :  but, 
anyhow,  the  want  of  such  a  specification  of 
the  date  of  the  deed  would  not  be  a  suffi- 
cient ground  to  suppose  that  the  plaintiffs 
kobalah  was  not  in  existence  at  the  time  of 
the  claim  being  preferred. 

Both  the  Courts,  when  treating  of  the 
case  instituted  by  the  vendor  of  the  plaintif, 
appear  to  hold  that  he  did  so,  to  support  a 
benamee  sale  of  all  the  properties  of  thc| 
vendor  of  the  special  appellant. 

It  may  truly  be  said  that,jf  the  purchase  byl 
the  special  appellant  was  a  genuine  one,  wbcn| 
he  knew  of  the  sale  required  by  the  defend- 
ant, the  plaintiff  might  have  found  it  morel 
convenient  to  pay  off  the  7  rupees  doc  to\ 
the  defendant  than  incur  all  this  litigatk)n;| 
but,  if  we  are  to  sup{)ose  that  all  this  wa»| 
done  only  to  defraud  the  defendant,  we  can*l 
not  see  how  the  omission  of  the  special  ff^\ 
pellant  to  do  so  would  support  the  caseof| 
fraud  charged  against  him. 
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The  defendant,  perhaps,  could  not  get 
pajment  accepted  and  thereby  prevent  the 
«ale,  and  was  therefore  obliged  to  sue  ;  or, 
relying  upon  his  rights,  he  may  have  adopted 
the  course  he  has  done :  but  the  non-pay- 
ment of  the  debt  due  to  the  defendant  will 
not  of  itself  necessarily  establish  any  collu- 
sion between  the  plaintiff  and  his  vendor  to 
defraud  the  defendant.  Fraud  may  be 
reasonably  inferred  from  this  *fad  of  non- 
payment if  it  be  proved  that,  besides  the 
defendant,  there  were  other  creditors  holding 
decrees  or  claims  against  the  vendor  of  the 
special  appellant. 

The  Court  of  first  instance,  in  support  of 
its  own  views,  remarks  that  the  special  ap- 
pellant in  that  claim  had  stated  that,  after  his 
purchase,  he  Reld  khas,  and  had  not  said  that, 
after  his  purchase,  the  lands,  or  any  portion  of 
them,  were  re-let  to  the  ryot  as  he  now  says. 
We  do  not  know  whether  the  special  appellant 
distinctly  pleaded  in  the  claim-case  that 
be  had  not  re-let.  Such  an  omission  itself 
cannot,  however,  be  sufficient  ground  to 
believe  that  the  documents  now  set  op  to 
prove  ihe  alleged  re-letting  and  receipt  of  rent 
from  the  said  vendor  by  suits  must  be  the 
result  of  an  after-thought.  The  dates  of 
the  cases  under  A6t  X.  indicate  that  they 
were  not  passed  after  defendant's  attachment ; 
and  in  these  cases,  this  re-letting  and  the 
kubooleut,  even  if  fabricated,  must  have 
necessarily  been  alluded  to. 

The  Lower  Appellate  Court  has  not  no- 
ticed these  arguments  of  the  Court  of  first 
instance. 

To  do  justice,  however,  in  this  case,  it 
appears  to  us  obviously  necessary  that  the^ 
facts  noticed  by  the  Court  of  first  instance 
should  be  fully  and  carefully  gone  into  also 
by  the  Lower  Appellate  Court.  Fraud  must 
not  be  assumed  without  good  and  probable 
grounds  for  such  fraud  ;  nor  is  all  the  evidence 
that  can  be  fairly  expected  to  be  produced 
to  be  disbelieved  only  on  assumptions. 

We  accordingly  reverse  the  order  of  both 
the  Courts,  and  remand  the  case  to  the 
Court  of  first  instance  to  re-try  this  case  with 
reference  to  the  aforesaid  remarks.  We 
further  direct  that,  if,  after  the  decision  of  the 
case  by  the  Court  of  first  instance,  the  case 
is  appealed  to  a  L^wer  Appellate  Court,  that 
Court  shall  take  into  its  consideration  all  the 
facts  noticed  in  this  order  of  remand.  A 
copy  of  this  order  to  be  sent  to  the  Lower 
Appellate  Court.  • 

Remaod  accordingly. 


The  i4ih  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Execution  of  decree — Inconsistent  claims. 
Case  No.  1582  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/  Dacca,  dated 
the  21st  March  1866,  modifying  a  decision 
passed  by  the  Moonsiff  of  Naraingunge, 
dated  the  22nd  December  186^, 

Mohima  Chunder  Biswas  (one  of  the  Defend- 
ants), Appellant, 

versus 

Nil  Komul  Ghose  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Kalee 
Mohun  Doss  for  Appellant. 

Baboo  Romesh  Chunder  Milter  for 
Respondents, 

A  person  holding  several  decrees  aj^ainst  the  same 
debtor  may  attempt  to  enforce  them  all  against  the 
same  property,  notwithstanding  that  he  may  have  failed 
on  one. 

Where  a  person,  claiming  attached  property  under  a 
bill  of  sale,  once  sets  up  that  two  of  the  judgment-debtors 
are  not  minors,  and  it  is  found  that  they  are  minors,  he 
cannot  afterwards  be  allowed  to  set  up  an  opposite  case 
and  claim  the  shares  of  the  minors,  on  the  ground  that 
the  sale  to  him  was  to  satisfy  an  ancestral  debt. 

L\  this  case^  a  decree-holder  caused  the 
property  of  a  joint  family  to  be  attached. 
The  defendants  in  this  case  intervened,  and 
claimed  ihe  property  under  a  bill  of  sale 
executed  in  their  favor  i)rior  to  the  attach- 
ment and  were  succes>lul,  and  the  attach- 
ment was  set  aside  accoidingly.  The  auc- 
tion-purchaser took  no  steps  tu  set  aside  this 
decision,  but,  holding  another  decree  against 
the  same  debtors,  caused  the  same  property 
to  be  again  aUached  and  sold  under  that 
decree.  The  defendants,  purchasers  under 
the  bill  of  sale,  did  not  in  that  case  prefer 
any  claim  under  Section  246  or  Section  256, 
but,  when  the  auction-purchaser  took  pro- 
ceedings to  obtain  possession,  he  was  op- 
posed by  the  defendants,  and  the  auction- 
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purchaser  thereupon  applied  to  the  Court 
under  Section  267,  when  the  defendants  again 
set  up  their  bill  of  sale,  and  an  order  was 
made  in  the  Execution  Department  in  favor 
of  the  defendants. 

The  auction-purchaser  now  sues  to  set 
aside  this  order  and  establish  his  right,  and 
the  first  point  taken  by  the  defendants  is, 
that  the  auction-purchaser  has  no  locus 
standi  in  this  suit;  that  the  proceedings  on 
4he  second  attachment  were  a  nullity;  and 
that  the  decree-holder  was  bound,  if  he  wished 
to  question  the  propriety  of  the  decision  on 
the  first  execution-sale,  to  have  brought  a 
regular  suit. 

We  are,  however,  of  opinion  that  a  person 
holding  several  decrees  against  the  same 
debtor  may  attempt  to  enforce  them  all 
against  the  same  property.  If  the  opposition 
to  his  claim  is  well  founded,  he  cannot  do 
this  successfully,  .and  there  is  a  short  and 
simple  mode  by  which  the  attachment  may 
be  set  aside  under  Section  246;  and,  if  the 
decree-holder  acts  vexatiously,  the  Court  can 
punish  him  by  compelling  him  to  pay  the 
costs  of  the  applicant. 

We  therefore  agree  with  the  Lower  Court 
on  this  point,  but  the  rest  of  our  decison  is 
based  on  grounds  which  differ  from  those 
taken  by  the  Principal  Sudder  Ameen. 

The  next  point  raised  by  the  appellant  is, 
that  he  is  entitled  under  the  bill  of  sale  to 
the  shares  of  the  three  judgment-debtors, 
Krishto  Coomar,  Nund  Coomar,  and  Hur 
Coomar.  Of  these,  Krishto  Coomar  was 
of  age  at  the  time  of  the  sale  to  the  appel- 
lant, and  to  his  share  the  defendant  (the  pur- 
chaser under  the  bill  of  sale)  is  clearly  entitled . 
The  other  two  were  minors,  and  their  shares,  ■ 
therefore,  did  not  pass  by  the  bill  of 
sale;  and  to  these  the  defendant  is  not 
entitled. 

At  the  last  moment,  the  appellant  set  up 
a  claim  that  the  shares  of  the  minors  passed 
because  the  sale  was  to  satisfy  an  ancestral 
debt.  But  this  is  an  entirely  new  case,  in 
contradiction  to  that  set  up  below,  which 
was  that  Hur  Coomar  and  Nund  Coomar 
were  not  minors  at  all,  and  that  they  had 
executed  the  deed  through  the  pen  of  an- 
other person,  not  being  themselves  able  to 
read  and  write.  This  was  found  to  be  false ; 
and,  having  once  set  up  this  case,  the  appel- 
lant must  stand  or  fall  by  it.  The  decree, 
therefore,  will  be  amended  by  decreeing  the 
share  of  Krishto  Coomar  to  the  defendant, 
and  the  shares  of  Hur  Coomar  and  Nund 
Coomar  to  the  plaintiff. 


The  i7ih  September  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chief 
Justicey  and  the  Hon'ble  C.  B.  Trevor,  G. 
Loch,  L.  S.  Jackson,  and  A.  G.  Macpher- 
son,  jfudges, 

Mortgfage— Redemption— Account— Mesne* 
*  profits. 

Regular  Appeals  from  decisions  passed  by  the 
Principal  Sudder  Ameen  of  Monghyr^  dated 
the  6th  September  t86^. 

Case  No.  443  of  1864. 

Maharanee  Wuzuroonissa  (Plaintiff),  AppeU 

lanti 

versus 

Bebee  Saeedun  and  others  (Defendants). 

Respondents, 

Messrs,  R.  V.  Doyne,  W,  E.  Peacock,  and 
C  Gregory,  and  Baboo  Onookool  Chunder 
Mookerjee  for  Appellant. 

Baboos  Dwarka  Nath  Miiter,  Ashootaik 
Dhur,  and  Tarrucknath  Sein,  and  Moon- 
shee  Ameer  Ali  for  Respondents. 

Case  No.  449  of  1864. 

Rajah  Joymungul  Sing  (PlaintiflF),  Appellant, 

versus 

Beebee  Saeedun  and  others  (Defendants;, 

Respondents, 

Baboos  Kishen  Succa  Mookerjee  and  Unxoda 
Per  sad  Banerjee  for  Appellant. 

Baboos  Ashootosh  Dhur  and  Tarrucknath 
Sein,  and  Monshee  Ameer  Ali  for  Respond- 
ents. 

The  estate  in  dispute  was  mortg'agred  to  the  defendiirt 
in  the  form  of  a  zur-i>peshgee  lease  to  continue  so 
long  as  the  mortgagee-money  remained  unpaid.  Tbe 
mortgagee,  having  been  evicted  by  the  nfiortgag:or,''5iied 
and  obtained  a  decree  for  possession  and  wasilat  (the 
latter  to  be  assessed  in  execution).  He  never  obtained 
possession  under  the  decree,  but  recovepcd  «^silat  b? 
execution.  Two  persons  (the  plaintiffs  in  these  suits) 
claiming  separate  shares  in  the  entire  estate  by  por^ 
chase  from  the  mortgagor  subsequent  to  the  mortgage* 
sued  separately  each  to  redeem  his  own  share  upon  pay* 
ment  of  a  proportional  share  of  the  mortgage»inooe^. 

Held  that  the  plaintiffs,  as  representing  the  ongmal 
mortgagor,  were  entitled  to  redeem,  but  that,  as  ^ 
mortgage  was  of  an  entire  estate,  neither  of  them  coold 
redeem  upon  payment  of  less  than  the  full  amount  of 
the  mortgage-money. 

Hk  ld  also  that  the  defendant,  having  been  wnaghiBf 
dispossessed,  was  not  bound  to  account  for  the  wasilit 
recq^'ered  under  his  decree,  the  wasilat  or  damages » 
recovered  being  different  from  the  usufruct  en|oyed  ^ 
a  mortgagee. 
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These  cases    were    originally   heard    be/ore 
Morgan  and  Shumbhoonath  Pundit y  J  J., 
•  by  whom    the  /allowing     minutes    were 
recorded: — 

Shumbhoonath  Pundit^  J. — In   these   two 
cases,  two  plaintiffs  sue  for  the  redemption  of 
the  mortgage  of  a   property   now   held   by 
them  in  4  annas  and  12  annas  respectively. 
The  mortgage   was  created   by  the  former 
proprietor  from  whom  one  plaintiff  purchased 
ooe-foarth,  and  in  a  sale  of  rights  and  interest 
In  an  ezecation-case,  the  other  plaintiff  pur- 
chased the  three  fourth    share.     The  mort- 
gage was  given  on  the  25th  March  1844  for 
Rs.  10,001,  and  the  deed  of  zur-i-peshgee 
drawn   on    the    occasion     represented     in 
words  the  transaction  to  be  a  lease  for  9 
years,  with  power    to  hold   over   until   the 
advance  is  paid,  if  not  paid  at  the  end  of  the 
term.    The    lease    further    provides    for    a 
payment  of  a   fixed    rent  annually    to  the 
mortgagor,  and  for  the  payment  of  the  Go- 
vernment  revenue    by    the    mortgagee.     It 
is  nothing  but   the    ordinary   zur-i-peshgee 
leases  so  often   in  use  in  the   Upper  Pro- 
vinces, and  which  have  repeatedly  been  held 
to  be  mere  usufructuary  mortgages,  in  all 
^hich,  executed  before  the  passing  of  the 
bw  df  1855,   setting  aside  the  Usury  Law 
of  1793,  the  mortgagee  is  not  entitled  to  re- 
cover more  than  the  principal  and  1 2  per  cent, 
interest,  if  no  lower  rate   is  provided  for  in 
the  deed,  and  which  are  to  be  considered  as 
redeemed  if  the  principal  and   interest  be 
paid  anyhow  before  or  after  the  term  of  the 
^^ase.    It  appears  that,  immediately  after  the 
decQtion  of  the  lease  and  making  over  of 
the  property,  the  mortgagor  dispossessed  the 
tnortgagee.     After  the  transfers  of  the  pro- 
perty in  two  separate  portions,  as  mentioned 
above,  to  the  plaintiffs  of  these  two  cases, 
the  mortgagee  sued  the  original  mortgagors 
^  these  two  plaintiffs  for  recovery  of  pos- 
sesion, and  obtained  a  decree  for  possession 
^  costs  against  all  the  three,  and  an  order 
for  mesoe-profits  during  dispossession  against 
the  mortgagor  alone  up  to  the  date  of  the 
fost  transifer  of  the  12  annas  portion,  and 
faom  the  date  of  the  sale  from  the  plaintiff 
holding  the  1 2-annas  share  in  proportion  of  1 2 
ttiQas,  and  the  remainder  from  the  original 
mortgagor.    The  decree  for  possession  pass- 
^  on  the  loth  May  1852  does  not  appear 
to  have  been  executed   until   1862,  though  ' 
the  order  for  mesne-profits  has  been  executed  | 
owa  time  to  time.     The  sum  of  Rs.  10,001 
tf  the  principal  offered  by  the  two  plainyffs  | 
ilMld  to  have  been  taken  away  by  the  mort-  , 
nee  in  execution  of  this  order  for  mesne-  \ 
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profits.  The  two  plaintiffs,  after  instituting 
these  suits,  have  caused  the  execution  of  the 
said  decree  to  be  postponed  on  their  gifing 
a  security  to  the  extent  of  Rs.  40,000. 

Though  the  nine  years  mentioned  in  the 
lease  have  passed,  it  is  not  denied  that,  as 
long  as  the  debt  is  not  paid  off,  the  mort* 
gagee  is  entitled  to  hold  ;  but,  when  the 
principal  sum  borrowed  has  now  been  offered, 
notwitlistanding  the  decree  for  possession, 
the  plaintiffs  are  clearly,  in  my  opinion,  en- 
titled to  sue  for  redemption,  and  to  ask  for 
accounts  being  taken  from  the  mortgagee 
of  the  proceeds  of  the  property.  As,  how- 
ever, the  said  mortgagee  has  not  been  in  ac- 
tual possession  except  for  a, time  in  which 
he  says  he  had  collected  only  Rs.  500,  it  does 
not  appear  proper  all  at  once  to  assume  that 
the  mortgagee  is  in  possession,  when  in  fact, 
he  has  not  been;  but  the  negligence  of  the 
mortgagee  to  take  or  ask  for  possession  until 
1862  suggests  the  fairness  of  considering  the 
execution  of  that  decree  as  quite  separate 
from  this  case.  For  the  purpose  of  this 
suit,  the  mortgagor  may  therefore  be  consi- 
dered to  be  actually  in  possession.  For  the 
wrong  done  to  him  by  the  act  of  disposses- 
sion full  and  ample  relief  has  been  granted  by 
the  order  for  mesne-profits  passed  in  the 
decree.  This  decree  does  not,  however,  give 
to  the  mortgagee  a  right  to  hold  in  any  way 
inconsistent  with  the  rights  created  by  the 
lease.  A  case  to  redeem  and  set  aside  the 
deed  on  payment,  or  proof  of  payment,  of  the 
mortgage-debt  due,  cannot  necessarily  be  a 
suit  against  the  former  decision. 

The  Lower  Court  has  dismissed  the  claim 
of  the  plaintiff  simply  on  the  ground  that  the 
claim  now  made  is  opposed  to  the  decree 
passed  in  favor  of  the  mortgagee.  It  is  to 
be  borne  in  mind  that,  for  the  sake  of  re- 
demption, both  these  two  suits  are  to  be 
considered  as  one,  as  the  mortgage  was  one 
transaction,  and  the  whole  mortgage  alone 
can  be  redeemed  and  not  in  parts.  Before 
considering  these  cases  to  be  a  plaint  asking 
for  accounts,  with  reference  to  the  special 
circumstances  of  the  case,  I  think  it  proper 
first  to  propose  a  more  simple  relief  for  both 
the  parties. 

I  would  decree  that  the  plaintiffs  are  enti- 
tled to  obtain  an  order  for  redemption,  on  both 
or  one  of  them  paying  the  ten  thousand  ru- 
pees of  the  principal,  together  with  simple 
interest  upon  the  same  from  the  date  of  the 
zur-i-peshgee  up  to  the  time  of  the  payment  of 
the  principal.  From  this  sum  is  to  be  de- 
ducted in  favor  of  the  plaintiffs  the  principal 
that  they  may  have  deposited   before,  and 
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R^,  500  which  the  mortgagee  says  had  been 
collected  by  him  before  his  dispossession, 
as  Veil  as  anything  which  he  may  have 
realized  besides  in  execution  of  his  decree 
for  mesne-profits  from  any  one  of  the  defend- 
ants liable  to  pay  the  same.  The  property 
is  to  be  proilounced  as  xedeemed,  and  the 
ttiortjgagee  is  to  be  considered  as  relieved 
frdm  giving  any  accounts,  as  well  as  from  all 
liability  to  pay  any  surplus  collection. 

The  mortgagee  is  also  to  forfeit  all  claims 
to  any  mesne-profits  decreed  as  against  any 
party  liable  under  the  decree. 

The  costs  of  the  decree  for  possession  will, 
however,  be  allowed  to  be  realized  by  the 
xnohgagee,  as  well  as  all  the  costs  of  these 
two  cases  for  both  the  Courts  from  both  the 
plaintiffs,  appellants.  This  decree  is,  how- 
ever, conditional,  one  being  limited  to  the 
contingency  of  the  plaintiffs  paying  the  sums 
required  above  within  two  months  from  this 
date.  ,  The  payment  by  any  one  of  the 
plaintiffs  will  entitle  both  of  them  to  the 
decree  recorded  above. 

If  money  is  not  paid  as  directed  above 
the  Lower  Court  will  then  withdraw  the 
injunction  passed  by  it  for  staying  the  exe- 
cution of  the  former  decree,  and  proceed  to 
try  this  as  a  case  for  redemption,  and  call  upon 
the  mortgagee  for  accounts,  on  the  basis,  how- 
ever, of  the  mesne-profit  account  adopted  in 
the  execution-case,  and  to  settle  thereby  what, 
^ter  deduction  of  the  sum  ^o  be  realized 
hereafter  by  the  mortgagee,  or  already  real- 
ized before,  is  due  in  the  account  of  princi- 
pal and  interest  at  12  per  cent,  from  the 
date  of  the  mortgage,  up  to  the  date  of  the 
deposit  below  of  the  principal  by  the  plaint- 
iff. If  a  surplus  is  proved  due  to  the  plaint- 
iffs, it  may  not  be  decreed  to  be  realized 
unless  the  mesne-profits  are  paid  off  and 
realized,  but  may  be  deducted  from  the  same 
debt  to  the  extent  not  realized.  The  costs 
of  these  cases,  in  such  a  state  of  things,  are 
to  be  dealt  with  according  to  the  result  of 
the  trial.  If  any  sum  be  still  found  due  to 
the  mortgagee,  the  case  of  the  plaintiffs 
should  be  dismissed,  unless  they,  by  paying 
the  sum  due,  redeem  the  mortgage.  In  this 
latter  case,  the  plaintiffs  must  pay  all  costs 
of  these  suits  of  both  the  Courts.  No  de- 
cree should  be  drawn  up  here,  according  to 
the  first  portion  of  the  order,  but,  in  order  to 
enable  the  Lower  Court  to  receive  the  pay- 
ment provided  for  there,  or  to  carry  out  the 
second  part  of  the  order,  the  case  is  to  be 
.I'emanded  to  the  Lower  Court.  That  Court 
will  record  any  decree  necessary  to  be  en- 


tered with  all  prot)er  orders  for  costs  Is  di- 
rected above. 

Morgarty  J. — ^The  defendant,  having  held 
for  a  few  months  the  land  given  in  xur-i- 
peshgee,  was  dispossessed  by  the  mortgagor, 
who  subsequently  sold  a  portion  (4  annas)  of 
the  property  to  Rajah  Joymungul  Singb,  the 
-plaintiff  in  one  of  the  present  salts,  and  the 
remaining  portion  to  the  plaintiff  in  the 
other  suit. 

The  mortgagee  sued  for  the  recover}'  of  the 
lands  from  which  he  had  been  dispossessed, 
and  obtained  a  decree  against  the  mortgagor 
and  the  persons  to  \yhom  the  mortgagor  had 
sold.  By  the  decree  the  mortgagor  (the  de- 
fendant) is  entitled  to  recover  possession  of 
the  property,  and  is  also  entitled  to  wasilal 
and  costs  in  the  proportion  and  mode  men- 
tioned in  the  decree.  If  the  defendant  is 
proceeding  improperly  in  the  execution  of 
the  decree  which  he  has  thus  obtained,  the 
proper  remedy  for  this  is  by  application  to 
the  Court  whose  duty  it  is  to  execute  the 
decree. 

The  two  suits  now  before  us  in  appeal  are 
separately  brought  by  the  purchasers  from 
the  mortgagor,  who  conceive  themselves  en- 
titled to  the  ordinary  relief  which  the  law 
gives  in  cases  of  redemption  of  usufructuary 
mortgage.  The  plaintiff  in  each  suit  has 
deposited  in  Court  the  amount  which  he 
supposes  to  represent  his  portion  of  the 
mortgage-debt,  and  seeks  to  have  the  pro- 
perty discharged  from  the  mortgage. 

I  think  the  Court  below  was  right  in  dis- 
missing both  suits,  and  that  the  plaintiff 
have  no  right,  either  separately  or  together, 
by  deposit  of  the  principal  sum,  to  free  4e 
property  from  the  mortgage.  The  defendant 
is  not  a  mortgagee  in  possession ;  on  the 
contrary,  he  was  dispossessed  by  the  mort- 
gagor under  whom  these  plaintiffs  claim. 
The  decree  which  he  holds  unsatisfied,  ex- 
cept as  to  some  portion  of  the  mesne-pr(^ts, 
does  not  place  him  in  the  position  of  a  mort- 
gagee in  possession. 

On  the  other  hand,  the  plaintiffs  are  no 
ordinary  mortgagors ;  each  of  them  has  a 
share  of  the  mortgaged  property,  but  he 
holds  it  with  this  detect,  that  he  (or  his  vend- 
or) acquired  it  by  the  illegal  dispossession 
of  the  mortgagee. 

I  would  afi&rm  the  decree  in  both  cases, 
and  dismiss  the  appeals  with  costs. 

^n  consequence  of  a  difference  of  opinm 
between  the  learned  Judges,  the  cases  (S^ 
to  he  argued  before  the  Chief  Jusfict  *x  ' 
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third  Judge y  and  the  following  minute  was 
recorded  by — 

Peacoclty  C.  J. — ^These  two  appeals,  and 
the  original  suits  out  of  which  they  arose, 
were    heard    together.      The     two     learned 
Judges  of  this  Court  differed  in  opinion  from 
each  other.     It  appears  that  the  owner  of 
the  estate,  through  whom  the  plaintiifs  in  the 
two  suits  claim  separate  shares  by  purchase, 
had,  before  the  sales  to  the  plaintiffs,  mort- 
gaged •  the  estate   to  the   defendants.     The 
mortgage  was  in  the  form  of  a  zur-i-peshgee 
lease  for  a  fixed  term  of  years,  and  was  to 
continue  after  the  expiration  of  the  term,  so 
long  as  the  mortgage-money  should  remain 
unpaid.     Shortly    after    the    mortgage,    the 
mortgagee  was  evicted   from  the  estate  by 
the  mortgagor.     He   subsequently    brought 
a  suit  for  possession  and  wasilat,  in  which 
he  obtained  a  decree,  the  wasilat  to  be  as- 
sessed   in    execution.     The    defendant   has 
never  obtained  possession  under  the  decree, 
and  it  does  not  s^ppear  that  he  has  ever  at- 
tempted  to   do  so,   but  he    has    recovered 
wasilat  by  execution.     The  term  of  the  lease 
has  expired,  and  the  plaintiffs  each  bring  a 
suit  to  redeem  his  own  share  of  the  estate 
upon  payment  of  a  proportion  of  the  mort- 
gage-money equal  to  the  portion  of  ihe  estate 
which  he  has  purchased ;  one  of  the  plaint- 
iffs being  a   4-annas  and  the  other  a  12- 
annas  shareholder.     The  mortgage  was  prior 
to  the  repeal  of  the  Usury  Law  in  1855,  and 
the  piincipal  has  been  deposited  in  Court  by 
the  two   plaintiffs   in    separate   proportions. 
One  of  the  plaintiffs,  viz.y  the  4-annas  share- 
holder, claims  to  redeem  his  portion  of  the 
estate  with  costs  ;  the  other,  the   1 2-annas 
shareholder,  claims  to  have  an  account  of 
what  the  defendant  has  received  under  the 
lease ;  and  it  has  been  contended  on  his  be- 
haH  that,    as   the    defendant   has    received 
WHsilat  in,  lieu  of  the  usufruct  from  which 
he  was  evicted,  he  is  bound  to  account  for 
the  amount  received,  and  to  return  all  that  is 
in  excess  of  1 2  per  cent,  interest. 

Mr.  Justice  Morgan  thmks  that,  as  the 
defendant  is  not  a  mortgagee^  in  possession, 
the  plaintififs  have  no  right  to  redeem.  Mr. 
Justice  Sbumbhoonath  Pandit  thinks  that 
they  have  a  right  to  redeem,  and  that  the 
defendant  is  bound  to  account,  and  is  not 
entitled  to  more  than  the  principal  and  12 
per  cent,  interest.  In  consequence  of  this 
difference  of  opinion,  the  case  has  been  re- 
ferred to  a  third  Judge,  but  the  point  of  law 
upon  which  the  opinion  of  the  third  Judg^  is 
required  has  not  been  stated  in  pursuance 
of  Section  23,  Act  XXIII.  of  1861, 


I  concur  with  Mr.  Justice  Sbumbhoo- 
nath Pundit  in  thinking  that  the  plaintiffs^ 
as  representing  the  original  mortgagor,  are 
entitled  to  redeem  their  respective  portions  of 
the  estate ;  but,  as  the  mortgage  was  a  mort- 
gage of  the  entire  estate,  neither  of  the  plaint- 
iffs can  redeem  upon  payment  of  anything 
less  than  the  full  amount  of  the  mortgage- 
money.  Perhaps,  in  strictness,  the  suit  should 
have  been  a  joint  one ;  and  upon  the  wbol^ 
mortgage-money  being  brought  into  Court  by 
the  two  plaintiffs,  in  whatever  portions  they 
might  think  fit  to  pay  it,  each  might  ask  tQ 
redeem  his  own  share  of  the  estates.  But,  aa 
the  whole  mortgage-money  has,  in  fact,  b^n 
brought  into  Court,  I  think  that  the  Prin- 
cipal Sudder  Ameen  was  entitled  to  hear  the 
two  suits  together,  and  to  give  each  plaintiff 
the  same  relief  which  he  woulc}  have  been 
entided  to  in  a  joint  suit.  The  defendant, 
having  got  a  decree  for  possession,  may  en- 
force it  at  any  time  unless  the  estate  is 
redeemed,  and  the  lease  will  not  be  at  an  end 
until  the  mortgage-money  is  paid  off.  fhe 
plaintiffs  have,  therefore,  in  my  opinion,  a 
right  to  redeem,  and  to  maintain  a  suit  for 
redemption ;  but,  as  neither  plaintiff  was 
entitled  to  redeem  his  portion  of  the  estate 
upon  payment  of  his  proportion  of  the  mort- 
gage-money, it  appears  to  me  that  neither  of 
the  plaintiffs  ought  to  be  allowed  his  costs  of 
suit,  inasmuch  as  each  of  them  claimed  to 
redeem  on  payment  of  his  own  proportion ; 
and  I  rather  think  that  each  should  pav  the 
defendant's  costs  in  the  suit  below,  for,  if  only 
one  of  the  suits  had  been  brought,  and  the 
plaintiff  in  that  suit  had  paid  into  Court  only 
his  proportion  of  the  mortgage-money,  his 
suit  must  have  failed. 

I  do  not  concur  with  Mr.  Justice  Sbum- 
bhoonath Pundit  in  thinking  that  defendant 
is  bound  to  account  for  the  wasilat  de- 
creed to  him.  Wasilat  and  usufruct  are  not 
necessarily  the  same;  and  it  appears  to  me 
that  Regulation  I.  of  1 798  must  be  construed 
strictly,  and,  as  the  defendant  was  evicted, 
plaintiffs  are  simply  entitled  to  redeem  upon 
payment  of  the  principal,  and  not  to  an 
account  of  the  wasilat. 

As  no  point  of  law  was  expressly  reserved 
for  the  opinion  of  a  third  Judge,  and  as  I 
do  not  concur  entirtiy  with  the  view  taken 
by  Mr.  Justice  Sbumbhoonath  Pundit,  I  can- 
not (inaiiy  determine  the  case.  Under  all 
the  circumstances,  it  appears  to  me  that  the 
proper  course  is  to  refer  the  case  for  decision 
by  a  Full  Bench  of  three  Judges. 

It  was  contended  in  the  course  of- argu- 
ment that,  as  the  lease  was  granted  at  aa 
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actual  rent  which  was  considerable  in 
amount,  the  case  would  not  fall  at  all  within 
Regulation  I.  of  1798,  unless  it  were  found 
as  a  fact  that  the  lease  was  granted  as  a  device 
to  avoid  the  Usury  Law,  and  that  the  transac- 
tion must  be  considered  as  one  creating  the 
relation  of  landlord  and  tenant,  and  not  the 
relation  of  mortgagor  and  mortgagee.  The 
case  of  Syed  Altum  Ally  versus  Rajah 
Nawab  Lall,  5  S.  D.  A,  Rep.,  was  referred 
to  as  an  authority ;  but  it  appears  to  me  to 
be  clear  that  the  case  was  one  of  mortgage, 
inasmuch  as  it  was  expressly  stipulated 
that  the  lease  should  continue  until  the  loan 
should  be  repaid. 

I  was  not  aware  of  the  case  in  the  Sudder 
Reports,  1859,  page  1181,  when  I  referred 
these  cases  to  three  Judges.  They  had  better 
go  at  once  to  a  Full  Bench  of  five  Judges. 

The  cases  were  then  fully  argued  before 
a  Full  Benchy  when  the  judgment  of  the 
Court  was  delivered  by — 

Peacockt  C,  J, — The  plaintifiFs  in  this  case 
sued  to  redeem  the  mortgage,  and  one  of  ihem 
sought  to  compel  the  defendants  to  account 
for  the  usufrtut.  The  Principal  Sudder 
Ameen  decided  the  suit  against  the  plaint- 
iffs, and  held  that  they  were  not  entitled  to 
redeem.  In  that  respect  we  think  that  the 
Principal  Sudder  Ameen  was  wrong,  and 
therefore  that  his  decision  must  be  reversed. 
But,  considering  that  the  morigage-mnney 
was  paid  into  Court  in  two  separate  amounts, 
and  that  two  separate  suits  were  brought 
for  redemption  of  the  estate  ;  ihat  one  of  the 
plaintiffs  sought  to  have  an  account  of  the 
wasilat  which  the  defendants  had  recovered 
under  their  decree ;  and  that  we  reverse 
the  decision  of  the  Principal  Sudder  Ameen 
altogether,  we  think  that  the  plaintifiFs  must 
severally  pay  the  costs  of  the  suits  below, 
and  also  the  costs  of  these  appeals. 

We  think  that  the  plaintiffs  are  entitled 
to  redeem  the  mortgage  upon  payment  of 
the  principal  sum  of  money  which  is  due. 
It  does  not  appear  to  be  very  clear  whether 
the  money  which  was  brought  into  Court 
by  the  plaintiffs  still  remains  there.  If  it 
has  been  paid  out  of  Court  to  the  defendants, 
it  must  be  deemed  to  have  been  received  by 
them  from  the  plaintiffs  in  satisfaction  of 
the  mortgage- debt.  If  it  remains  in  Court, 
it  will  be  paid  out  of  Court  in  satisfaction 
of  the  mortgage-debt. 

The  only  question  now  remaining  is 
whether  the  defendants  were  bound  to  ac- 
count for  the  wasilat. 


With  reference  to  the  whole  case,  1  do 
not  think  that  I  can  add  anything  to  that 
which  I  recorded  when  the  case  came  before 
me  as  a  third  Judge. 

There  is  a  wide  distinction  between  mu- 

fruct  collected  by  a  mortgagee  in  possession, 

and  damages  which  are  awarded  to  a  moit- 

gagee  in  a  suit  brought  by  him  against  the 

mortgagor  for  evicting  him. 

We  think  that  the   defendants  were  not 
bound,   under  the  words   or  the   spirit  of 
Regulation  XV.  of  1 793,  or  Regulaiion  I.  of 
1798,   to    account  for    the   wasilat  or  da- 
mages which  they  have  received  under  the 
decree  in  the  suit  brought  by  them  against 
the  mortgagor  for  possession.     If  a  moit- 
gagor  wrongfully  turns  a  mortgagee  out  rf 
possession,   it   is    his    own    fault,  and  the 
mortgagee  is  entitled  to  retain  any  wasilat 
which   he    may    recover  against  the  mort- 
gagor, and  is  not  bound  to  account  for  it. 
I'o  prevent  an  evasion  of  the  Usury  Laws, 
the  Regulation  compelled  the  mortgagee  to 
account  for  the  usufruct ;   if.  that  exceed- 
ed interest  at  12  per  cent.,  the  balance  was 
to  be  accounted  for.     We  think  that  a  Re- 
gulation   of    this   kind   must   be  construed 
strictly,  and  that  we  ought  not  so  to  con- 
strue  it   as  to  substitute   wasilat  recovered 
by  a  decree  of  Court  for  usufruct  enjoyed 
by  a  mortgagee.     The  case  of  Chutterdharcc 
Kowar    vs.     Ramdoolun     Kowar,    Sadder 
DeciMons  of  1859,  P«  "81,  is  a  case  very 
much  in  point,  though  the   question  arose 
in  a  different  form. 

I  should  add  that  the  defendants  will  be 
prevented  by  this  decree  from  executing 
their  decree  for  wasilat  for  any  period  sub- 
sequent to  the  date  on  which  they  might 
have  received  the  principal.  If  they  have 
taken  the  money  out  of  Court,  they  must 
be  deemed  to  have  taken  the  principal  out 
of  Court ;  and,  havmg  had  the  principal  iri 
iheir  hands  from  that  time,  they  will  be 
restramed  from  executing  the  decree  for 
wasilat  for  any  period  subsequent  to  the 
date  on  which  they  received  the  money 
out  of  Court.  But,  on  the  other  hand,  if  tbe 
money  remains  in  Court,  they  will  be  en- 
titled to  proceed  to  execution  under  that 
decree  up  to  the  date  of  this  decree,  when 
the  mortgage  must  be  considered  to  have 
bee^  substantially  redeemed,  and  the  defiend* 
ants  entitled  to  take  the  money  out  of 
Court. 
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The  19th  September  1866. 

Present : 

;     The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Defamation — Damag^es — Bona  fide  Criminal 
I  prosecution. 

Case  No.  1735  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Second  Principal  Sudder  Ameen  of  Hoogh- 
ly,  dated  the  ijth  April  1S66,  modifying  a 
decision  passed  by  the  Mconsiff  of  that 
District,  dated  the  8th  November  186^, 

Mohendronath  Datt  and  another 
(Defendants),  Appellants^ 

versus 

Koylash  Chunder  Dutt  (PlaintifiF), 
Respondent, 

!   Bahooi  Kalee  Mohun  Doss  and  Hem  Chun- 
der Banerjee  for  Appellants. 

i  Baboo  Nubo  Kishen  Mookerjee  for 

I  Respondent. 

If  At  having  reasonable  grounds  for  believing  that  B 
has  ttolen  his  property,  prosecutes  him  for  theft,  the 
actjuittal  of  B  is  no  ground  for  recovering  damages  in 
a  civil  suit  against  A. 

We  are  not  satisfied  with  the  decision  in 
I  this  case.     It  is  true  that  ihe  Principal  Sud- 
I  der    Ameen     states     that    **the     malicious 
\  "motive  ot  the  dets:;nd?.!:t,  j.?A  hio  imeuiion 
"of  putting  the  plaiiuitf  iiiicy  diiiicuhies,  aie 
"dear,"  but  he  says  that  this  is  shewn   by 
the  decision  of  the  Civil  Court.     We  do  not, 
however,  find  anything  in  the   decision   of 
the  Civil   Court   which   justifies   that   infer- 
ence: the  judgment  of  that  Court  proceeds 
entirely    on    the    failure    of     identification. 
But,  when  the  defendant  instituted  the  pro- 
secution, he   was  apparently  aciing  on  the 
statement  of  the   fish  women   who  identified 
,  the  jewels;  and,  unless  it  is  shewn  thai  he 
had  then  good  grounds  for  disbelicvinir  ihe.r 
ttateraent,  so  far  as  this  point  is  concerned, 
his  buna  fides  is  established. 

But  there  is  the  further  question  whether, 
tisaming  the  defendant  to  have  bond  fide 
'  believed  that  these  jewels  were  the  same 
I  that  he  had  lost,  he  had,  when  he  instituted 
criminal  proceedings  against  lae  plaintiff, 
fftir  and  reasonable  grounds  for  believing 
that  the  plaintiff  was  concerned  m  the  ihjjft. 
This  will  depend  on  all  the  surrounding 
circumstances — the    nature   of   the    articles 


stolen,  the  place  where  they  were  found,  the 
conduct  of  the  plaintifiF,  the  length  of  time 
which  has  elapsed  since  the  robbery,  and  so 
forth.  If  the  defendant  had  reasonable 
grounds  for  believing  that  the  plaintiff  was 
concerned  in  the  theft  he  was  performing  a 
public  duty  in  prosecuting  the  plaintiff,  and 
the  acquittal  of  the  plaintiff  is  no  ground 
whatever  for  recovering  damages  against 
him.  If,  on  the  other  hand,  he  had  no 
reasonable  grounds  for  such  a  belief,  then 
he  is  bound  to  indemnify  the  plaintiff  for 
the  injury  done  to  him.  The  case,  there- 
fore, is  remanded  to  the  Principal  Sudder 
Anieen  to  be  re-tried  with  reference  to  these 
remarks.  We  suggest  that  the  case  should 
be  sent  to  the  Judge  for  trial. 


The  19th  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Gift  by  Hindoo — Seisin — Doomraon  Family. 

Case  No.  199  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Judder  Ameen  of  ^hahabad^ 
dated  the  20th  March  1866. 

Maharajah  Moheshur  Buksh  Singh  Bahadoor 
(Defend ant j,  Appellant, 

versus 

MussaniuL  Gunoon  Koonwar  (Plaintiff), 

Respondent, 

Baboos  Dwarkanath  Mitter  and  Mohesh 
Chunder  Chowdhry  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Unnoda 
Pershad  Banerjee  for  Respondent. 

Suit  laid  at  Rupees  7,400. 

The  absence  of  seisin  is  no  objection  to  the  validity 
of  a  g'ift  by  a  Hindoo. 

Where  a  cadet  member  of  the  Doomraon  family 
gave,  for  the  support  of  his  illegitimate  sons,  certain 
properties  which  he  purchased  out  of  the  savings  and 
proHts  of  his  appanage,  even  admitting  that  he  was  in 
possession  of  such  properties  during  his  lifetime,  his 
possession  would  be  that  of  a  trustee  lor  his  illegiti- 
mate sons. 

This  was  a  suit  for  possession  of  a  brick- 
buill  house,  stable,  orchard,  and  premises, 
also  of  a  bungalow  and  premises  both  situ- 
ated in  the  Sudder  Station  of  Arrah,  Zillah 
Shahabad ;  tlie  house,  &c.,  valued  at  Rupees 
7,ocx^,  with  damages    assessed    at    Rupees 
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i,4CK) — altogether  Rupees  8,400.  The 
claim  is  based  on  a  deed  of  gift,  dated 
the  29th  December  1861,  executed  by  Baboo 
Kameshur  Buksh  Singh,  deceased,  the  father 
of  the  two  minors  who  are  his  natural  sons, 
and  who  are  represented  for  the  purposes  of 
this  suit  by  their  mother,  the  plaint- 
iff, who  was  the  mistress  of  the  late  Baboo 
Rameshur  Buksh  Singh.  The  allegation  of 
the  plaint  is  that,  after  the  decease  of  Baboo 
Rameshur  Buksh  Singh,  the  plaintiff,  as 
guardian  of  her  minor  sons,  was  in  peaceful 
enjoyment  of  the  rents  and  profits  of  the 
aforesaid  properties  up  to  i8th  Bowar  1272 
Fuslee,  when  her  occupancy  was  forcibly 
disturbed  by  the  Raja  of  Doomraon,  the  de- 
fendant in  this  suit. 

The  deed  of  gift,  which  is  the  basis  of 
this  claim,  was  filed  with  the  plaint. 

The  defendant  did  not  put  in  a  written 
statement,  but  his  pleader  wa^  examined. 
He  stated  that  the  late  Baboo  Rameshur 
Buksh  Singh  was  the  son  of  his  client's  pa- 
ternal uncle;  that,  according  to  the  usage 
which  obtains  in  the  family  of  the  Rajahs  of 
Doomraon,  certain  estates  were  made  over  to 
the  aforesaid  Baboo,  a  cadet  member  of  the 
family,  as  an  appanage,  from  the  profits  of 
which  the  houses,  the  subject  of  this  suit, 
were  erected  by  the  said  Baboo ;  that,  as  he 
died  without  legitimate  issue,  the  said  houses 
and  premises  have  been  held  in  right  of 
inheritance  by  his  client ;  that  the  deed  of 
gift  propounded  by  the  plaintiff  was  a  collu- 
sive document,  and  is  of  date  subsequent  to 
a  registered  bond  executed  by  the  afore- 
said Baboo  in  favor  of  his  client  hypothecat- 
ing certain  properties,  which  bond  is  dated 
the  30th  December  1861,  though  the  deed  of 
gift  purports  to  be  of  prior  date  to  the  said 
bond ;  that  the  allegations  of  the  plainii£f  in 
the  matter  of  her  peaceable  occupation  of 
the  disputed  premises  until  evicted  by  his 
client  are  unfounded. 

The  Principal  Sudder  Ameen  of  Shahabad, 
in  a  decision  dated  the  zoih  March  1866, 
held  that  it  was  saiistaciorily  proved  that 
the  disputed  houses  and  premises  were 
owned  and  held  by  the  late  Baboo  Rameshur 
Buksh  Singh ;  that  the  s'xid  Baboo  acknow- 
ledged the  deed  of  gift  to  his  minor  sons 
and  placed  the  donees  in  possession  of  the 
properties  through  their  guardian  and  mother 
during  his  lifetime ;  that  the  plea  of  collu- 
sion set  up  by  the  defendant  was  wholly 
without  foundation  in  truth :  that  the  donor 
was  competent  to  execute  the  deed;  that, 
with  regard  to  the  plea  of  collusion,  had 
such  charge  been  founded  in  truth,  the  de- 


fendant would  not  have  shrunk  from  roakinji^ 
it  in  a  verified  written  statement,  instead  of 
leaving  it  to  be  orally  pleaded  by  his  advo* 
cate  who  was  doubtless  prompted  by  some 
unscrupulous  mookhtear.  The  possession  of 
the  plaintiff  and  her  forcible  ouster  were 
considered  to  be  satisfactorily  estabiisbedt 
but  her  claim  to  damages  was  not  admitted. 
The  suit  was  decreed,  the  plaintiff  in  execu- 
tion to  be  put  in  possession,  on  behalf  of  her 
minor  sons,  of  the  disputed  properties  as  per 
boundaries  annexed  to  the  plaint.  The 
plaintiff  to  recover  from  the  defendant  such 
rent,  from  date  of  ouster  to  date  of  re-entiy, 
as  the  houses  may  be  found,  after  dae  inves- 
tigation, to  have  been  capable  of  yielding. 

In  appeal,  it  is  contended  that  the  deed 
of  gift  is  not  proved  ;  that  the  donor  was  in- 
debted at  the  time  of  the  gift ;  that  the  donor 
was  not  competent  to  make  any  such  right; 
and,  lastly,  that  the  plaintiff  has  not  proved 
that  she  was  ever  in  posses3ion. 

The  pleader  for  the  appellant,  Baboo 
Dwarkanath  Mitter,  in  his  able  address  ad- 
mitted that  he  was  not  prepared  to  question 
the  factum  of  the  deed  of  gift,  or  that  the 
donor  in  his  lifetime  had  repeatedly  admit- 
ted its  execution.  His  main  contention  was 
that,  at  the  time  it  was  executed,  the  donor 
was  much  indebted  to  his  client,  the  Rajah 
of  Doomraon ;  that  the  very  fact  that  the 
deed  of  gift  conveyed,  during  the  lifetime  of 
the  donor,  his  household  furniture,  his  car- 
riages— in  short,  all  the  comforts  and  luxu- 
ries of  life  which  a  native  nobleman  does  not 
willingly  part  with — shews  that  no  seisin 
was  ever  made  or  contemplated,  and  that  the 
whole  transaction  was  a  sham  and  savoiued 
of  fraud. 

With  reference  to  the  competence  of  the 
donor  to  make  such  a  gift,  the  learned 
pleader  contends  that  the  estates  which  were 
given  to  Baboo  Rameshur  Buksh  Singh  as 
an  appanage  reverted,  on  his  death  without 
legit* mate  male  issue,  to  the  head  of  the 
family,  his  client,  by  a  special  family  cns- 
tom ;  that  all  increments  to  the  corpus  d 
those  estates,  whether  acquired  by  the  savings 
of  the  grantor  or  from  otuer  sources,  followed 
the  corpus,  and  became  by  Hindoo  Law  and 
family  usage  vested  absolutely  in  his  client. 

We  find  that  Baboo  Rameshur  Buksh 
Singh  was  indebted  in  a  very  large  sum  (up- 
wards of  6  lakhs  of  rupees)  to  the  head  of  the 
family  of  the  Rajah  of  Doomrsion.  The  bond 
is  dated  the  i3ih  December  1861,  and  the 
am&unt  due  is  payable  by  instalments  in  14 
years  from  the  above  dale.  Ample  secuiitf 
has  been  given,  and  amongst  the  propeities 
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hTpothecated,  the  small  and  comparatively  in- 
agnificant  properties,  the  subject  of  this 
suit,  are  not  to  be  found.  The  gift  of  the 
properties  to  Rameshur  Buksh  Singh  by  the 
predecessor  of  the  present  Rajah  for  his 
maintenance  was  absolute,  and  under  no  cir- 
cumstances would  these  properties  revert  to 
the  Rajah  nnless  the  donee  died  without  heirs. 
The  deed  of  mortgage  executed  by  the  Babop, 
and  accepted  by  the  Rajah  as  security  for  the 
money  advanced  by  him,  recites  that  the 
Baboo  had  more  than  a  simple  life-interest, 
and  the  properties  have  admittedly  descended 
to  the  widow  of  the  Baboo  who  has,  under 
the  Hindoo  T^w,  a  life-interest  in  the  same. 
Out  of  the  savings  of  the  properties  which 
were  given  to  the  Baboo  for  his  maintenance, 
he  purchased,  or  otherwise  created,  the  small 
properties  in  dispute  which  he  has  given  for 
the  support  of  his  illegitimate  sons.  Had  he 
left  them  totally  unprovided  for,  the  Rajah 
could  not  with  decency  have  left  them  to 
rtarve — nay,  he  would  have  been  bound  to 
maintain  them.  Where,  then,  are  the  badges 
of  fraud  which  the  learned  pleader  insinu- 
ates, rather  than  establishes  ? 

As  to  the  alleged  absence  of  seisin,  we  are 
not  dealing  with  a  gift  by  a  Mahomedan. 
The  possession  of  the  father,  even  admitting 
it— and  there  is  evidence  to  shew  that  the 
plaintiff,  as  guardian  of  her  minor  sons,  was 
in  possession — was  that  of  a  trustee  for  his 
illegitimate  sons.  The  debt  due  to  the  Rajah 
is,  large  as  it  is,  amply  secured  ;  and  the 
defence  in  this  suit  comes  with  a  bad  grace 
from  a  man  of  his  unbounded  wealth,  and  is, 
»e  regret  to  observe,  not  in  accordance  with 
our  experience  of  the  liberality  which  gener- 
ally characterizes  the  dealings  of  Hindoo 
princes  m  matters  of  this  description.  The 
conduct  of  the  Rajah  appears  to  us  ta  have 
been  paltry  in  the  extreme,  and  anything 
imt  creditable  to  him.  It  is  pleasing,  in  con- 
trast to  such  conduct,  to  record  that  the  law- 
ful widow  ot  the  donor  does  not  attempt  to 
question  her  husband's  gift,  whereby  he 
Bakes  a  very  small  provision  for  his  two 
natural  children. 

As  to  any  alleged  custom  in  the  family  by 
*tich  it  is  alleged  that  any  and  every  little 
property  which,  by  dint  of  economy,  a  cadet 
member  of  the  family  may  acquire  out  of 
the  savings  from  the  pittance  granted  to  him 
tt  maintenance  is  inalienable,  we  observe 
ttai  the  pleader  for  the  appellant  has  wholly 
Med  to  show  or  prove  the  existence  of  any 
Rich  custom.  Taking  these  views  of  Ae 
case,  it  is  not  without  satisfaction  that  we 
tlimtss  this  appeal,  which  is  a  most  vexa- 


tious one,  with  costs  and  interest  payable  by 
the  Rajah,  defendant,  appellant  in  this  Court. 


The  19th  September  1866. 

Present  : 

The  Hon'ble.  F.  B.  Kemp  and  W.  Markby, 

fudges. 

Section  170,  Act  VIII.  of  1859— Dismissal  of 

suit  for  default 

Case  No.  212  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Koylash  Chunder  Deb,  Principal 
Sudder  Ameen  of  the  2^'Pergunnahs,  dated 
the  2Hd  April  1866, 

Data  Hurukman  Singh  (Plaintiff),  Appellant^ 

versus 

Oodoy  Chand  Pyne  and  others  (Defendants), 

Respondents. 

Mr.  R.  V.  Dqvne  and  Baboo  Onookool  Chun* 
der  Mookerjee  for  Appellant. 

Mr,  G.  C.  Paul  and  Baboos  Dwarkanath 
Mitter  and  Bama  Churn  Banerjee  for  Re- 
spondents. 

Suit  laid  at  Rupees  31,500. 

The  stringent  provisions  of  Section  170,  Act  VIII.  of 
1859,  ought  to  be  applied  only  in  the  case  of  contuma- 
cious litigants,  and  not  to  plaintiffs  on  whose  part  there 
is  no  proof  of  cognizance  of  the  issue  of  a  commission 
for  their  examination,  or  no  proof  of  wilful  default. 

This  was  a  suit  instituted  by  the  plaintiff 
styling  himself  the  head  Gomastah  of  Baboo 
Dhurm  Narain  Sahoo,  for  the  recovery  of 
Rupees  31,500,  being  the  alleged  value  of 
1,260  logs  of  wood,  said  to  have  been  forcibly 
appropriated  by  the  defendants.  The  plaint- 
iff was  permitted  to  verify  the  plaint  on 
behalf  of  his  principal,  doubtless  under  the 
provisions  of  Section  28  of  Act  VIII.  of 
1859. 

The  Principal  Sudder  Ameen  of  the  24- 
Pergunnahs,  without  entering  into  the  merits 
of  the  case,  though  the  evidence  was  com- 
plete, has  thought  fit  to  dismiss  the  suit 
without  reservation  and  with  costs  and  in*- 
terest,  under  the  provisions  of  Section  170  of 
the  aforesaid  Act. 

There  can,  we  think,  be  no  reasonable 
doubt  that  the  real  plaintiff  in  this  case  \% 
Baboo  Dhurm  Narain  Sahoo,  though  the 
suit  might  well  have  proceeded  to  a  trial  and 
determination  ex  parte  as  far  as  the  reart 
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plaintiff  is  concerned,  in  tlie  presence  of  his 
recognized  agent,  the  nominal  plaintiff  Dara 
Hurukman  Singh,  he  being  the  recognized 
agent  contemplated  by  Clause  2,  Section  17 
of  the  Code  of  Civil  Procedure. 

Under  Section  166,  the  Principal  Sudder 
Ameen  was  competent  to  summon  the  real 
plaintiff  at  any  stage  of  the  suit,  and  to  exa- 
mine him  either  in  open  Court,  or  in  such 
other  manner  as  he  might  think  fit  to  direct  ; 
it  is  also  clear  that,  if  a  plaintiff,  when  order- 
ed to  attend  to  give  evidence,  shall,  without 
lawful  excuse,  fail  to  comply  with  such  or- 
der, the  Court  **  may"  either  pass  judgment 
against  such  party,  or  make  such  other  order 
in  relation  to  the  suit  as  the  Court  may  deem 
propel  in  the  circumstances  ;  but  this  power, 
which  is  tantamount  to  the  infliction  of  a 
penalty,  and  a  very  severe  one,  ought  to  be 
exercised  with  tenderness  and  discretion,  and 
not  arbitrarily  and  without  due  discrimina- 
tion. In  the  present  case,  after  hearing  the 
learned  Counsel  on  both  sides,  and  taking 
into  consideration  the  whole  circumstances 
of  the  case,  we  have  no  doubt  whatever  that 
the  Principal  Sudder  Ameen  has  not  exercised 
a  sound  discretion  in  dismissing,  without  trial, 
the  plaintiff's  suit. 

The  plaintiff  is  a  man  having  mercantile 
transactions  of  considerable  magnitude  all 
over  British  India  ;  his  houses  of  agency  are 
scattered  over  the  face  of  the  land,  and  his 
affairs  are  managed  through  confidential 
agents,  such  as  the  nominal  plaintiff  in  the 
present  suit.  When  the  Principal  Sudder 
Ameen  thought  it  necessary  for  the  ends  of 
justice  to  examine  the  plaintiff,  he  was  resid- 
ing in  Nepal,  and  a  commission  was  issued 
for  the  purpose  of  subjecting  the  plaintiff  to 
an  examination  in  answer  to  set  interrogato- 
ries through  the  agency  of  the  Nepal  British 
Resident.  That  officer  reported  that  the 
plaintiff  was  then  absent  on  a  hunting 
excursion  in  the  Terai,  in  company  with 
Sir  Jung  Bahadoor.  The  case,  at  the  sug- 
gestion of  the  Resident,  was  postponed  for 
two  months,  but  the  ultimate  result  was  that 
the  plaintiff  was  not  examined,  partly  because 
the  Nepal  Government  objected  to  sending 
its  subjects  within  the  precincts  of  the  Re- 
sidency to  be  examined  by  the  Resident,  and 
partly  because  the  plaintiff  was  travelling 
In  the  British  territory,  and  his  whereabouts 
were  uncertain.  Be  this  as  it  may,  we  are 
fully  satisfied  that  there  is  no  proof  of  cog- 
nizance on  the  part  of  the  plaintiff  of  the 
order  of  the  Court,  or  of  wilful  default  on 
his  part,  and  that  the  very  stringent  pro- 
visions of  Section  170,  which  ought  to  be 


apf'lied  only  in  the  cases  of  contumacious 
litiganis,  aie  not  applicable  10  his  case.  We, 
theiefore,  remand- the  ca>e  to  the  Principal 
Sudder  Ameen,  who  will  dispose  of  it  oatbc 
evidence  on  the  record,  and,  if  necessary,  take 
legal  and  proper  steps  for  ensuring  the  atten- 
dance of  the  plaintiff,  giving  him  a  reasonable 
time  for  that  purpose. 

The  order  of  the  Principal  Sudder  Amem 
is  reversed,  and  this  appeal  decreed  ;  bat,  as 
the  fault  was  tliat  /  f  the  Court  below,  each 
party  will  pay  iid  own  costs  in  this  Court 


The  19th  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Maiiby, 

Judges, 

Review  of  Judsfment 

Case  No.  1739  of  1866. 

Special  Appeal  from  a  decision  passed  hy  tin 
Principal  Sudder  Ameen  of  Dacca,  diid 
the  gth  April  1S66,  affirming  a  densi» 
passed  by  the  Moonsiff  of  that  District, 
dated  the  iph  May  186$, 

Islam  Khan  (one  of  the  Defendafi^)^ 
Appellant^ 

versus 

Musst.  Saboo  Khanum  (Plaintifl), 
-  Respondent, 

Baboo  Roopnath  Banerjee  for  Appellant 

No  one  for  Respondent. 

An  application  for  a  review  of  judgment  need  noli* 
founded  solely  on  the  ground  of  £rcsh  evidence,  iMt 
may  be  for  "  any  other  good  and  sufficitf^t  reaso»>*\ 

The  appellant  contends  that  the  Principtl 
Sudder  Ameen  had  no  power  to  admit  tlw 
review,  because  no  fresh  evidence  was  ten- 
dered. But  this  is  not  necessary ;  Sectioa 
3/6  of  the  Civil  Code  providing  that  ^ 
application  for  a  review  may  be  founded  en 
this  "  or  any  other  good  and  soflkrieiit  id- 
son."  The  Principal  Sudder  Ameen  having 
admitted  the  review,  we  must  presmat  wit 
he  considered  there  was  good  and  suflWcal 
reason  for  doing  so,  and  that  the  review  was 
requisite  for  the  ends  of  justice  within  li* 
meani ng  of  Section  378.  We  entitely  cOftCir 
in  the  obscrva lions  of  the  Chief  Justice  tt 
page  96  of  the  •  th  Volume  of  the  Weekly  R^ 
porter,  but  we  are  not  at  liberty  to  say  tW 
the  Principal  Sudder  Ameen  has  acted  lU^ 
g%!ly  in  admitting  this  review. 

The  appeal  is  dismissed,  but.without  costs- 
the  respondent  aot  being  prese&t.- 
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The  2oth  September  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundi(,  Judges. 

AUnTial  lands. 

Case  No.  1538  of  1866. 

Social  Appeal  /ram  a  decision  passed  by 
ike  Judge  of  Dacca,  dated  the  10th  April 
iS66,  reversing  a  decision  passed  by  tht 
Principal  Sudder  Ameen  of  that  District, 
dated  the  jist  August  iS6^. 

Kazee  Torabooddeen  and  others  (Plaintiffs), 

Appellants, 

versus 

Sham  Kant  Banerjee  and  others  (Defend- 
ants), Respondents. 

Baboos  Chunder  Madhub   Ghose  and  Hern 
Chunder  Banerjee  for  Appellants. 

Bahoo  KaUe  Mohun  Doss  for  Respondents. 

Coder  the  law  of  accretions,  no  decree  can  be  given 
Bwrelyoo  the  crround  of  reformations  on  old  sites;  but 
the  party,  to  whose  land  the  new  accretions  are  attached, 
is  entitled  to  them. 

The  special  appellant  complains  that  plot 
No.  a  was  found  by  the  first  Court  to  be  an 
accretion  to  the  property  of  the  plaintiff, 

Sml  appellant,  and  the  Lower  Appellate 
art  has  given  a  decree  for  it  to  the  de- 
fendant, on  the  ground  only  of  the  plot  be- 
ing a  formation  on  the  site  of  some  lands  of 
the  defendant,  overlooking  the  finding  of  the 
first  Coart  based  upon  the  report  of  the 
Ameen,  and  overlooking  also  that,  under  the 
law  of  accretion,  no  decree  could  be  given 
iperely  on  the  ground  of  reformations  on  old 
tites,  and  that  only  the  party,  to  whose  lands 
the  new  accretions  are  attached,  is  entitled 
to  obtain  the  same. 

The  pleader  of  the  respondent  attempts 
k>  argue  before  us  against  the  clear  finding 
of  the  Lower  Appellate  Court,  and  against  the 
•wcrtions  of  his  client  in  the  Lower  Court. 
The  defendant's  case  below  was  that  of  a 
lUluvinm  and  of  a  reformation  on  the  old 
lite,  and  not  that  of  lands  submerged  having 
come  out  of  water. 

The  special  appellant  urges,  with  regard 
loplotNo.'i,  that  he  had  obtained  a  survey- 
award,  but  we  find  it  is  an  order  passed 
after  the  institution  of  this^case,  and  there- 
fore is  worthless.  So  far^then  as  to  plot 
No.  I,  we  uphold  the  award  of  the  Lower 
Appellate  Court,  and  dismiss  the  special 
appeal  with  costs.  ^ 

Bat,  as  regards  plot  No.  2,  we  find  the 
coniention  of  the  special  appellant  is  right ; 
Vol.  VI. 


and  we,  accordingly,  remand  the  case  to  the 
Lower  Appellate  Court  to  re-try  the  case  as  to 
plot  No.  2,  with  reference  to  the  proper  con- 
struction of  Regulation  XI.  of  1825,  laying 
down  the  law  of  accretions. 

The  Lower  Appellate  Court  should  be  quite 
satisfied  that  the  accretion  upon  which  xhe 
decree  is  to  be  given  to  any  of  the  two 
parties  in  an  accretion  to  what  are  shewn  to 
be  his  lands.  The  fact  of  the  plaintiff  hav- 
ing originally  claimed  the  plot  No.  2,  as 
merely  an  accretion  to  plot  No.  i ,  which  plot 
No.  I  was  alleged  to  be  a  reformation  on  the 
old  site,  and  the  defence  of  the  defendant 
regarding  the  reformation  on  the  old  site, 
should  not  be  a  bar  to  any  decree  in  favor 
of  either  on  the  ground  of  the  lands  of  plot 
No.  2  being  found  an  accretion  to  the  lands 
of  either  party  respectively. 

Remand  accordingly. 

The  2 1  St  September  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Mortgage. 
Case  No.  1552  of  i866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Last  Bur  divan,  dated  the 
20th  April  1S66,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  2glh  July  186$^ 

Khondkar  Nowazush  Hossein  (Defendant), 

Appellant, 

versus 

Mussamut  Woosuloonissa  Bibee  and  others 
(Plaintiffs),  Respondents, 

Baboo  Sreenath  Doss  and  Moulvie  Syud 
Murhumut  Hossein  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Obhoy 
Churn  Bose  for  Respondents. 

A  mortgagee  who  once  takes  the  mortgafre-money, 
as  depositedoy  the  mortgagor  within  time,  cannot  after- 
wards sue  for  possession,  on  the  ground  that  the  deposit 
was  made  after  the  expiry  of  the  year  of  grace,  and 
that  he  had  applied  for  the  money  under  wrong  inform- 
ation from  his  agent. 

The  special  appellant  contends  that,  as 
the  mortgagee  had  filed  a  petition  to  take 
the  mortgage-money  deposited  by  the  mort- 
gagor, he  is  debarred  from  suing  for  the 
lands  on  a  right  of  foreclosure  ;  further,  that 
the  mortgagee  was  at  liberty  to  take  the 
I  money  deposited  by  the  mortgagor,  even  if 

41— a 


a$o 


Civil 


TRI  WKSRLY  REPORTER. 


Rulingu  [Vol.  VL 


before  he  knew  that  ii  was  deposited  after 
the  expiry  of  the  year  of  grace;  lastly,  that, 
as  it  is  admitted  by  the  mortgagee  that,  if 
once  he  took  the  money,  he  could  not  be  al- 
lowed to  return  it  on  the  ground  of  having 
been  misinformed  by  his  agents  to  the  eflFeci 
that  the  deposit  was  made  within  the  year 
of  grace,  the  mortgagee  should  be  held  bound 
by  his  election  to  take  the  money;  and,  even 
if  he  applied  for  the  money  under  false  in- 
formation from  his  agent,  he  had  no  right 
now  to  refuse  to  take  the  money  ordered  to 
be  given  to  him. 

As  in  a  case  between  a  mortgagor  and  a 
mortgagee,  we  think  it  proper  to  construe 
the  law  so  as  not  to  injure  the  retention  of 
land,  we  think  the  above  pleas  of  the  special 
appellant  are  valid. 

When  plaintiff,  of  two  courses  open  to 
him,  elected  to  take  the  money,  a  course 
which  he  was  legally  authorized  to  take, 
even  if  he  knew  that  the  money  was  de- 
posited by  the  mortgagor  after  the  expiry  of 
the  year  of  grace,  then  after  his  application 
was  acted  upon  by  the  Judge,  plaintiff  has 
no  right  to  ask  that  his  own  waivor,  in  favor 
of  the  mortgagor  by  this  election,  should  be 
set  aside  simply  on  the  ground  of  his  having 
been  misinformed  by  his  agent.  The  fraud 
or  mistake  of  his  agent  would  give  no  right 
to  the  niortgagee  to  set  aside  his  own  acts ; 
and  we  see  no  difference  between  a  case  in 
which,  on  the  application  of  the  mortgagee, 
the  deposit  by  the  mortgagor  may  be  ordered 
to  be  paid  to  the  mortgagee,  and  a  case  in 
which  the  mortgagee  may  have  actually  taken 
away  the  money,  and  so  closed  the  trans- 
action. 

It  is  true  that  legally  the  mortgagors  were 
not  anywise  affected  by  the  act  of  the  mort- 
gagee, but  we  have  strong  cause  to  suspect 
that  the  mortgagors  must  have  believed  that 
they  were  depositing  in  time,  and  we  hold 
that  the  mortgagee,  having  elected  to  take 
the  money,  is  debarred  from  afterwards 
suing  for  possession  of  the  property  on  any 
ground  of  misinformation. 

If  we  had  any  power  to  decide  on  facts, 
we  would  not  hesitate  to  hold  that  in  this 
case,  at  the  time  when  the  money  was  depo- 
sited by  the  mortgagor  (owing  to  which  fact 
no  proceedings  of  foreclosure  was  recorded 
by  the  Judge)  and  at  the  time  when  the 
mortgagee  made  an  application  to  take  the 
deposit,  the  Judge  and  both  the  parties  did 
indeed  believe  that  the  deposit  was  made  in 

lime. 

We,  accordingly,  decree  the  special  appeal 
with  costs,  on  the  grounds  of  law  before  set 


forth,  and,  reversing  the  decision  of  the  Low- 
er  Appellate  Court,  dismiss  the  claim  of  the 
mortgagee  with  costs. 

The  25th  September  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbboo- 
nath  Pundit,  Judges. 

Pre-emption— Co-parceners— Chrittiaat  to 

Bhaugulpore. 

Case  No.  1547  of  1866, 

Special  Appeal  from  a  decision  pasted  h 
the  Principal  Sudder  Ameen  of  Bkaugd- 
pore,  dated  the  24th  April  1866,  affirm- 
ing  a  decision  passed  by  the  Moonsiff  of 
that  District,  dated  the  28th  August  M^ 

Baboo  Moheshee  Lai  (Plaintiff),  Appelknl, 

versus 

Mr.   G.   Christian  and  others  (DefendABts), 

/Respondents, 

Baboos  Dwarkanath  Mitter,  Onoakod 
Chunder  Mookerjee,  and  Afohesh  Cknnder 
Chowdhry  for  Appellant. 

Mr,  G,  C.  Paul  and  Baboo  Kishen  Saca 
Mookerjee  for  Respondents. 

No  right  of  pre-emption  can  exist  as  against  a  » 
parcener.  ,  .  • 

The  custom  of  pre-emption,  as  applicable  to  Cbmfcaos 
in  Bhauguipo  e,  must  be  proved  on  the  sameprindpKW 
has  been  applied  to  Hindoos  in  Behar. 

This  is  a  case  in  which  the  admitted  facts 
as  to  the  status  of  the  parties  are  these :—  ": 

The  vendor  is  a  Hindoo.  The  plaintlf 
claiming  right  of  pre-emption  is  a  Hindoo. 
The  defendant  purchaser  is  a  Christiar^ 
whose  name  also  is  Mr.  Christian. 

The  locality  of  the  transaction  is  the  pro- 
vince of  Behar,  and  it  his  been  definitiwfy 
held,  both  by  the  late  Sudder  Dewann^ 
Adawlut  in  a  current  of  decisions,  and  bf 
this  Court  in  a  Full  Bench  ruling,  th^t  t« 
Mahomedan  custom  of  pre-emption  hashed 
adopted  by  the  Hindoos  of  thafprovincc, an^ 
is  therefore  binding  on  them. 

The  suit  was  for  possession  of  a  one-amA 
share  under  right  of  pre-emption.  The  de^ 
fendanls  in  the  first  Court  answered  W 
the  preliminaries  required  by  Mahomcdai 
Law  had  not  been  duly  fulfilled.  Theti,  in 
the  verbal  and  written  statement  of  the 
defendants,  it  was  stated  that; "  at  the  d«c 
"  of  purchase  at  an  auction-sale,  a  proflu* 
**^as  made  that  the  defendant  sbpw* 
"  be  made  a  co-partner,   and,  accordm|^J« 

Karoo  Lai  executed  a  kobalah  in  rcspW 
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"of  the  share  of  one  anna  in  favor  of  the 
*'  defendant  (that  is,  Mr.  Christian,  the 
/'Christian  defendant)  with  the  knowledge 
'' of  the  plaintiff  and  all  the  co-partners  who 
''took  the  rateable  consideration -money  from 
'!the  defendant,  and  from  the  date  of  the 
"  delivery  of  possession  by  the  Court  which 
"  took  place  after  his  purchase,  this  defend- 
**anl  (IVIr.  Christian)  held  possession  con- 
"  jointly  with  the  plaintiff  and  the  other 
"co-partners." 

The  first  Court  then  found,  though  with 
some  doubt,  that  plaintiff  did  know  of  the 
sale  of  the  one-anna  share  to  Mr.  Christian 
before  1st  Joisto  1272,  and  that  Mr.  Chris- 
tian had  possession  thereof  with  plaintiff's 
knowledge.  The  first  Court  also  held  that 
the  requisite  preliminary  formalities  in  cases 
of  pre-emption,  m.,  of  "  7ulub  Moasibui" 
and  of  "  Ishieshahad''  had  "  not  been 
prmd" 

The  first  Court  accordingly  dismissed  the 
plaintiff's  case. 

An  appeal  was  made  to  the  Lower  Appellate 
Court  generally  on  the  merits  of  the  decision 
of  the  first  Court  on  the  above  finding  of 
facts. 

When  this  appeal  was  brought  up  for  hear- 
ing, a  preliminary  objection  was  taken  that 
the  law  of  pre-emption  did  not  bind  Mr. 
Christian  as  being  a  Christian. 

The  Lower  Appellate  Court  then  held  that, 
under  Section  9,  Regulation  VIL  of  1832, 
and  the  general  policy  of  restricting  the 
operation  of  such  a  law  derogatory  of  gene- 
lal  civil  right  as  that  of  pre-emption,  Mr. 
ChiisUan  should  not  be  subjected  to  it, 
(q>eciaUy  as  he  could  not  on  the  same  prin- 
ople,  as  that  adopted  by  the  Lower  Appellate 
Court's  \icw,  take  the  benefit  of  claiming 
pre-emption. 

Then,  without  going  into  any  further 
points  in  the  case,  the  Lower  Appellate 
.Ooaity  solely  on  the  above  grounds^  dis- 
missed plaintiff's  suit. 

The  plaintiff  appeals  specially,  urging — 

///. — It  was  never  pleaded  before,  and 
ibould  not  have  been  taken  up  for  the  first 
time  in  the  Lower  Appellate  Court  without 
W  issue  thereupon,  that  the  law  of  pre-emp- 
&>o  did  not  bind  Mr.  Christian,  because  he 
iras  a  Christian. 

.    2ud. — Section  9,  Regulation  VIL  of  1832, 
^  no  application  to  the  case. 

jfri — There  should  have  been  a  distinct 
isme  by  the  Lower  Appellate  Court,  whether 
Christians  were  subject  to  the  law  of  JSFb- 
Mption. 


The  first  plea  was  not  pressed.  Indeed, 
under  Section  348,  Act  VIII.  of  1859,  it  could 
not  have  been  properly  so,  for  such  a  preli- 
minary objection  could  certainly  have  been 
taken  for  the  first  time  in  the  Lower  Appellate 
Court  under  Section  348,  Act  VllL  of  1859. 

On  the  second  plea,  we  concur  wiih  the 
special  appellant  that  Section  9,  Regulation 
VIL  of  1832,  does  not  apply  to  the  case,  and 
it  should  not  have  been  decided  as  it  has 
been  upon  it.    The  Section  enacts : — 

"  It  is  hereby  declared,  however,  that  the 
"above  rules  are  intended,  and  shall  be 
"  held  to  apply  to  such  persons  only  as  shall 
'*  be  bond-fide  professors  of  those  religions  at 
"  the  time  of  the  application  of  the  law  to 
"  the  case,  and  were  designed  for  the  pro- 
"  tection  of  the  rights  of  such  persons,  not 
"  for  the  deprivation  of  the  rights  of  others. 
"  Whenever,  therefore,  in  any  civil  suit  the 
"  parties  to  such  suit  may  be  of  different  per- 
''  suasions,  when  one  party  shall  be  of  the 
**  Hindoo  and  the  other  of  the  Mahomedan 
'•'persuasion,  or  when  one  or  more  of  the 
"parties  to  the  suit  shall*  not  be  either  of 
"  the  Mahomedan  or  Hindoo  persuasions, 
"  the  laws  of  those  religions  shall  not  be  per- 
"  milted  to  operate  lo  deprive  such  party  or 
"  parties  of  any  property  to  which,  but  for 
"  the  operation  of  such  laws,  they  would  have 
"  been  entitled.  In  all  such  cases  the  de- 
"cision  shall  be  governed  by  the  principles 
"of  justice,  equity,  and  good  conscience; 
"  it  being  clearly  understood,  however,  that 
"  this  provision  shall  not  be  considered  as 
"  justifying  the  introduction  of  the  Edglish 
"  or  any  foreign  law,  or  the  application  to 
"  such  cases  of  any  rules  .not  sanctioned  by 
"  those  principles." 

But  this  is  not  a  case  of  the  nature  contem- 
plated  by  the  Section,  m.,  succession  or  in- 
heritance, or  marriage  or  caste,  as  its  provi- 
sions clearly  show.  1  he  case  before  us  is 
simply  one  where  the  question  is  of  the  law 
of  sale  and  contract,  and  whether  the  Maho- 
medan system  of  the  law  of  pre-tmption 
applies  under  the  circumstances  of  the  case 
by  custom  or  otherwise  to  defendants,  and 
thus  there  are  other  facts  which  have  to  be 
first  decided  before  that  question  can  be  de- 
termined. 

Now,  we  certainly  think  that  the  questions 
of  custom  of  pre-emption  prevailing  as 
amongst  Christians  in  Bhaugulpore  had  to 
be  clearly  proved  on  the  same  principle  as 
the  late  Sudder  Dewanny  Adawlut,  and  this 
Court  have  always  applied  in  regard  to  Hin- 
doos. But  it  is  also  clear  that  the  first  Court 
decided  that  Christian  was  a  co-parcener  in 
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possession,  and  ihe  I^wer  Appellate  Court 
should  have  also  decided  if  this  was  so  or 
not ;  for,  if  Mr.  Christian  was  a  co-parcener, 
no  right  of  pre-emption  as  against  a  co-par^ 
cener  could  exist.  The  right  could,  under 
Mahomedan  Law  only,  be  against  strangers 
or  third  parties,  not  co-parceners.  In  fact, 
Mr.  Christian  as  a  co-parcener  might  or  might 
not  claim  pre-emption  as  much  as  plaintiff, 
but  plaintiff  could  by  no  possibility  claim  it 
against  him  as  a  defendant  and  stranger. 

In  this  view  we  remand  the  case  to  be 
re-tried  with  reference  to  the  above  remarks. 

The  issues  to  be  tried  will  be — 

1.  Whether  Mr.  Christian  is  or  is  not  a 
co-parcener;  if  so,   how  can  this  suit  for 

,  pre-emption  affect  him  P 

2.  Whether  custom  makes  pre-emption 
binding  on  a  Christian  in  Bhaugulpore  ? 

3.  Whether  the  vendor  and  pre-emptor 
being  Hindoos,  their  rights  of  pre-emption 
are  affected  by  a  Christian  defendant  being 
the  purchaser  ? 

Remand  accordingly. 


The  25th  September  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Eatoppel^Perpetnitv  of  tenure — Income   Tax 
.    Return — i^ent  (rntttdulent  statement  by). 

Case  No.  1534  of  1866. 

Special  Appeal  from  a  decision  passed  by 
^  the  Judicial  Commissioner  of  Chota 
Nagporet  dated  the  lyth  March  1S66, 
reversing  a  decision  passed  by  thi  Deputy 
Commissioner  of  Hazareebaughy  dated 
the  30th  A  ugust  186^. 

^    Jowahir  Loll  and  another  (Defendants), 

Appellants^ 

versus 

Tekeit  Pookurum  Singh  (Plaintiff),  Re- 
spondent. 

Mr.  J.  Corvion  for  Appellants. 

Mr.  C.  Gregory  and  Baboo  Chunder  Madhub 
Ghose  for  Respondent. 

Under  Rule  4,  Section  97  of  the  Income  Tax  Act, 
XXXII.  of  i860,  a  return  made  to  the  Income  Tax 
Officer  is  not  conclusive  evidence  against  the  party 
making  it,  upon  the  point  of  perpetuity  of  tenure. 
'  Statements  fraudulently  made  by  an  agent  for  his 
own  benefit  are  not  binding  on  the  principal. 

The  principal  point  for  decision  in  this 
case  was  whether  a  tenure  held    by   one 


Rowshun  Lall,  and  now  in  the  hands  of  the 
defendant  in  this  suit,  was  a  tenure  iti  per* 
petuity,  or  only  a  tenure  for  the  lifetime  of* 
Rowshun    Lall,    who    confessedly  held  k 
during  his  life  at  a  fixed  rent. 

The  evidence  which  was  relied  upon  10 
show  that  the  tenure  was  a  tenure  in  ptf* 
petuity  was  a  return  made  by  the  phdtniff 
in  the  present  suit  or  in  his  name,  in  trUch 
the  tenure  in  question  was  described  itt  1 
tenure  in  perpetuity.  l*hat  return,  it  is 
contended  under  the  terms  of  Rule  4,  Sdctei 
97  of  Act  XXXII.  of  i860,  is  absolutely OOB* 
elusive  \against  the  persons  making  h  in  tte 
present  suit  and  in  all  other  actions  or  loitti 
The  learned  Counsel,  who  argued  the  specitl 
appeal,  applies  to  us  therefore  for  a  (Ott- 
struction  of  this  Rule,  and  admits  that  the 
special  appeal  turns  entirely  upon  the 
meaning  we  may  attach  to  its  terms. 

It  appears  to  us  that,  for  two  reaflvu^ 
this  return  is  not  conclusive  evidence  upon 
the  point  of  perpetuity  of  tenure  against  the 
plaintiff  in  this  suit.  The  terms  of  die 
Rule  are  as  follows : — 

"  Every  such  return  a«id  rent-roll  ibiB 
''be  filed  in  the  Collector's  Office,  and  skd 
''  be  conclusive  evidence  against  the  persot 
"  making  such  return  in  any  suit  -for  te 
''  recovery  of  rent  as  to  the  amount  pajM 
''  by  any  tenant  included  in  snch  rent-^rotlfor 
''  the  period  to  which  such  return  applies,  and 
**  shall  also  be  conclusive  evidence  agahtft 
'*  him  in  all  other  actions  or  suits,  nnkfls  't 
"  shall  be  proved  to  the  satisfaction  of  the 
"  Court  or  ofiicer,  before  whom  such  rewm 
"  and  rent-roll  is  offered  in  erid^^e,  thU 
**  any  statement  contained  therein  is  erfo- 
"  neons,  and  that  the  error  arose  from  106^ 
*'  dent,  and  not  from  any  fraudulent  ifltem 
''  tion,  in  which  case  the  said  Court  or 
"  Officer  shall  not  be  bound  to  Utal  *» 
"  same  as  conclusive." 

It  appears  to  us  in  the  first  place  thttdif 
point  upon  which  the  return  was  to  be  tOB^ 
elusive  evidence,  both  in  suits  for  the  JtfO^ 
very  of  rent,  and  also  in  ail  other  actkmi  or 
suits,  was  **  the  amount  payable  by  iSf 
tenant  included  in  such  rent-roll."  It  is  m^ 
that  those  words  '*  as  to  the  amount  payable 
are  not  carried  down,  and  do  not  appears 
the  second  branch  of  the  sentence  folkfnB| 
the  words  "  in  all  other  actions  or  suftfc 
But  it  appears  to  be  a  reasonable  and  the 
only  fair  construction  of  the  Act  that  tbe 
sole  point  uf)on  which  this  rerom  was  »!« 
conclusive  was  the  matter  in  which  Ae 
Government  was  interested,  that  is  to  la]^ 
as  to  the  amount  of  pecuniary  benefit  wUck 


1866.] 


Cml 


THft  WEBKLY  REl>ORTER, 


Rulings. 


Hi 


the  owner  was  to  derive  from  the  land  or 
teniue  for  the  period  embraced  in  the  re- 
tun.  It  can  be  of  no  consequence  what- 
ever to  the  interests  of  Government,  whe- 
ther a  lease  or  tenure  was  one  for  a  single 
year,  or  for  seven  years,  or  twenty-one 
yttift,  or  for  perpetuity.  All  that  the  Gov- 
eranieiit  bad  to  enquire  into  was  the  amount 
of  pecuniary  benefit  which  the  owner  was 
tarecehe.  This  land  might  be  misdescrib- 
ed  as  a  permanent  tenure,  and  to  belong  to 
a.  fasticuiar  mouzah  or  talook,  whereas  it 
bekoged  to  another  mouzah  or  talook.  But 
this  misdescription  would  not  affect  the  cor- 
redoess  of  the  return  for  fiscal  purposes. 
Ai,  tkerefore,  that  was  the  matter  for  which 
the  party  making  the  return  was  to  bear  in 
miii(t  tnd  of  which  he  was  to  inform  the 
CdUectOfy  and  upon  which  his  telling  the 
tnith  would  be  of  consequence  to  the  Go- 
Temment  interests,  that  was,  we  think,  the 
point  on  which  this  return  would  be  con- 
dusive  evidence  against  him;  but  it  was 
to  be  made  conclusive,  absolutely  conclusive, 
apon  that  point  in  suits  for  the  recovery 
or  rent,  while  in  all  other  suits  it  was  only 
i&ade  oonclosive  where  the  person  making 
the  return  should  be  unable  to  show  that 
the  statement  contained  therein  was  erro* 
MOB^and  thai  the  error  arose  from  accident, 
.and  not  from  any  fraudulent  intention. 

The  second  ground  upon  which  it  appears 
to  us  that  this  statement  was  not  conclusive 
endence  is  that  this  is  really  not  a  state- 
ment actually  made  by  the  plaintiff  in  this 
caie,  but  thai  it  is  a  statement  made  by 
ambe  person  on  his  behalf,  which  person 
the  Lower  Appellate  Court  believed  to  have 
been  the  very  person,  Rowshun  Lali,  in 
wbMe  name  the  tenure  stood,  and  which 
ttattment  tbe  Court  believed  to  have  been 
■ade  for  the  fraudulent  purpose  of  having 
this  tenure  represented  as  a  tenure  in  per- 
pctoiif.  Now,  to  say  that  a  return  made 
QBder  those  circumstances,  by  a  servant  or 
dependant  of  a  zemindar,  or  a  wealthy  person 
of  that  description,  should  be  considered  as 
ttade  by  his  employer,  and  on  that  account 
he  held  conclusive  against  the  zemindar  on 
hebalf  of  the  person  who  drew  up  and  sub- 
mitted the  return,  would  be  contrary  to  the 
well-established  principles  of  agency.  For 
ttttements  of  the  agent  made  by  him  bond 
fUe  on  behalf  of  his  principal,  the  latter 
may  well  be  held  liable,  as  for  acts  falling 
within  the  scope  of  the  agent's  authority. 
Bnt  it  would  be  an  injustice  which  the 
Legislature  cannot  possibly  have  conteTR- 
idMd  thai  atatementg  made  fraudulently  by 


an  a^ent,  for  his  own  benefit,  should  be 
binding  on  the  principal ;  and  such  a  fraud- 
ulent intention  this  Court  cannot  be  ex- 
pected to  carry  out. 

It  appears  to  us,  therefore,  that  this  return 
to  the  Income  Tax  Officer  cannot  be  re- 
garded as  a  piece  of  conclusive  evidence,  and 
that  the  special  appeal  must  fail.  It  is 
accordingly  dismissed  with  costs. 


The  25th  September  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Co-sharer  (Liabilitj  of). 
Case  No.  787  of  i866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Obhoy  Coomar  DuU^  Principal 
Sudder  Ameen  of  Dacca,  dated  the  22nd 
December  i86^y  affirming  a  decision 
passed  by  Baboo  Mohesh  Chunder  Sein^ 
Moonsiff  of  that  District^  dated  the  ^th 
July  1865. 

Prospnno  Coomar  Sein  Mozoomdar  (Defend- 
ant), Appellant, 

versus 

The  Rev.  B.  F.  X,  Barbosa  (Plaintiff),  Re- 

spondent. 

Baboos    Greeja    Sunker    Mozoomdar    and 
Anund  Chunder  Ghosal  for  Appellant 

Baboo  Gopeenauth  Mookerjee  for  Respond- 
ent. 

The  purchaser  of  a  fractional  part  of  an  entire  estate, 
subject  to  a  charg^e,  is  liable  singly  to  satisfy  that  charge 
out  of  the  portion  of  the  property  in  his  possession. 

There  is  only  one  ground  of  special  ap«iL 
peal  urged  in  this  case,  which  is,  that  the 
defendant,  who  was  purchaser  of  a  fractional 
part  of  an  entire  estate  which  was  subjected 
to  a  charge  in  favor  of  the  plaintiff,  was  not 
liable  singly  to  satisfy  that  charge  out  of  the 
portion  of  the  property  in  his  possession  ; 
and  we  have  been  pressed  with  a  decision  in 
a  case  arising  out  of  the  same  bequest  before 
Mr.  Justice  Trevor  and  Mr.  Justice  Glover 
on  the  39th  March  last,  in  which  those  learn- 
ed Judges  decided  that  it  was  necessary  to 
bring  in  all  the  parties,  in  order  that  the  ex* 
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Unt  to  which  ihey  were  liable  severally  to 
satisfy  this  charge,  might  be  ascertained  in 
the  presence  of  all.  That,  however,  was  a 
suit  for  contribution,  and  is  quite  distinct 
from  the  present  suit.  The  whole  property 
being  subject  to  the  charge  in  favor  of  the 
plaintiff,  he  is  hot  bound  to  follow  portions 
of  it  in  the  hands  of  different  persons  who 
acquired  or  purchased  it,  but  is  at  liberty  to 
proceed  against  the  party  in  possession  of 
any  part,  leaving  such  party  to  recoup  him- 
self by  contribution  from  his  co-sharers. 

The  special  appeal,   therefore,   must   be 
dismissed  with  costs. 


The  25th  September  1866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

PATtnership  (between  husband  and  wife)— 

Interest 

Case  No.  193  of  1866. 

Regular  Appeal  from  a  decision  passed  by  Mr, 
y,  Cory  I  on  J  Recorder  of  Afoul mein,  dated 
the  2ist  February  1S66, 

Kotoo  and  ^lah  Ngwai  (Plaintiffs), 
Appellants, 

versus 

Ko  Pay  Yah  and  another  (Defendants), 
Respondents. 

Mr.  Jackson  for  Appellants. 

Mr.  J.  Pitt-Kennedy  and  Baboo  Sham  Lall 
Mitter  for  Respondents. 

.^  When  a  husband  and  wife  are  trading  in  partnership, 
it  is  only  reasonable  to  presume  that  an  authority  from 
the  husband  on  matters  connected  with  the  partnership 
is  binding  on  the  wife. 

A  Court  has  no  power  to  interfere  with  the  contracts 
x>f  parties  in  respect  of  interest. 

This  is  an  appeal  from  the  decision  of 

Mr.    Coryton    as    Recorder    of  Moulmein. 

The  suit  was  brought  to  recover  the  sum  of 

Riipees  5, OCX!)  due  for  balance  of  principal 

rand  interest  under  a  bond  for  Rupees  7,000, 

.dated  the  aoth  November  1862. 


The  plaintiffs  were  husband  and  wife,  and 
joint  obligees  of  the  bond;  the  defendanU 
were  also  husband  and  wife^  and  joint  obligors 
in  the  same  instrument. 

The  bond  was  given  for  a  debt  of 
Rupees  5,000  due  by  the  defendants  to  the 
plaintiffs,  and  Rupees  2,000  were  added  to 
cover  the  interest  from  20th  November 
1862  to  the  20th  June  1862,  on  which  day 
the  money  was  payable.  The  deed  of  the 
20th  November  1802  assigned  to  the  plaint* 
iffs  as  a  security  220  logs  of  timber,  of  vbicb 
the  plaintiff  j  took  possession. 

The  plaintiffs  \\ith  their  plaint,  and  de- 
fendants with  their  written  statement,  filed 
respectively  an  account ;  the  plaintiffe*  ac- 
count shewed  a  balance  due  to  them  of 
Rupees  7,500,  of  which  they  relinquished 
Rupees  2,500  in  order,  as  they  said,  to 
avoid  an  appeal  to  the  Privy  Council.  Tbe 
defendants  showed  a  balance  of  Rupees  2,320 
due  to  themselves,  for  which  they  prayed  t 
decree,  and  it  seems  to  have  been  agreed 
that  the  Court  should  settle  the  balance  due  on 
either  side. 

It  appears  that  in  March  1863,  that  i^ 
before  the  date  when  the  bond  became  due, 
the  plaintiffs,  with  the  consent  of  the  defend* 
ants,  sold  the  logs  for  Rupees  7,040 ;  of  this 
sum  they  placed  Rupees  5,000  to  the  de« 
fendants'  credit ;  Rupees  2,030  they  paidi 
as  they  allege,  by  the  male  defendant's  re* 
quest  to  one  Moung  Mye  on  account  of  a 
debt  due  to  him  from  the  defendants,  or  the 
male  defendant  (it  is  not  quite  clear  which); 
and  Rupees  40  they  paid  to  a  man  who  bid 
taken  care  of  the  timber. 

The  principal  point  now  in  dispute  turns 
on  the  appropriation  of  the  proceeds  of  this 
sale.  The  defendants  claim  to  be  crcdittd 
with  the  whole  amount  realized  by  iW 
sale  ;  they  deny  that  they  ever  directed  il« 
plaintifiFs  to  pay  Moung  Mye ;  and  for  ike 
female  defendant  it  is  contended  that,  at  ao? 
rate  as  against  her,  the  plaintiffs  had  no  aft* 
thority  to  make  this  pa}nnent. 

The  male  plaintiff  at  the  trial  deposed 
that  he  had  paid  this  amount  to  Moang 
Mye  by  the  direction  of  the  male  defendant, 
and  Moung  Mye  was  called,  and  be  slated 
that  he  received  the  money  from  the  xskA 
plaintiff.  Neither  of  the  defendants  p^ 
any  testimony,  nor  did  they  call  any  ffft* 
nesses. 


Under,  these  circumstances  we  have  no 
<J(Jubt  that  the  decision  ought,  so  far,  to  Ba« 
been  in  favor  of  the  plaintiffs.    There  dod 
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not  appear  to  be  the  slightest  ground  for  re- 
jecting altogether  the  testimony  of  the  male 
plaintiff  and  his  witness,  and,  until  contra- 
dicted, it  ought  to  have  been  received  in 
time. 

The  judgment  of  the  learned  Recorder  is 
in  these  terms,  "  verdict  for  defendant  for 
"Rupees  1,040,  without  costs  and  without 
*' interest,"  wiihont  any  reasons  or  ex- 
planation whatever ;  but  it  is  clear  that  he 
most  have  rejected  the  plaintiffs'  claim  in 
respect  of  this  iiem,  which  we  think  he  was 
wrong  in  doing. 

The  defendants  (respondents  in  this  ap- 
peal) now  contend  that  they  were  prepared 
to  call  evidence  to  contradict  the  male  plaint- 
iff and  Moung  Mye  on  this  point,  but  that  ihey 
were  prevented  from  doing  so  by  the  Court 
having  declared  its  intention  to  reject  the 
evidence  given  on  behalf  of  the  plaintiiTs. 
The  learned  Judge  having  given  no  reasons 
for  his  decision,  it  is  ver\'  difficult  for  us  to 
lay  what  course  was  taken  at  the  trial,  but 
«e  have  been  furnished  with  his  notes,  and 
there  is  not  a  trace  of  any  such  intimation 
of  opinion,  nor  is  there  on  the  record  any 
thing  to  shew  that  the  defendants  ever  in- 
tended to  offer  such  evidence.  On  the  con- 
tratr,  the  line  of  cross-examination  rather 
proceeds  on  the  hypothesis  that  the  pay- 
ment to  Moung  Mye  was  made,  but  that  it 
was  made  on  the  authority  of  the  male  de- 
fendant alone. 

For  these  reasons  we  do  not  think  we 
should  be  justified  in  instituting  any  further 
enquiry  on  this  point,  and  that  the  defend- 
ants must  be  bound  by  the  evidence  as  it 
stands. 

Nest,  with  regard  to  the  question  as  be- 
tveen  the  two  defendants,  namely,  whether 
the  male  defendant  had  a  right  as  against 
the  fenale  defendant  to  authorize  the  plaint- 
iffs to  make  his  payment.  Notwithstanding 
Dttt  ihe  wife  may  have  in  Moulmein  (as  is  con- 
tended) rights  independent  of  her  husband, 
jet,  consideiing  the  relationship  between  the 
ptnies,  and  the  fact  that  this  matter  at  least 
leems  to  have  been  left  by  the  wife  entirely  to 
the  management  of  the  husband,  we  think  that 
the  plaintiffs  were  justified  in  acting  on  the 
direction  of  the  male  defendant  alone.  It 
certainly  is  not  very  clearly  stated  whether 
the  debt  to  Moung  Mye  was  due  from  both 
defendants ;  but,  when  husband  and  wife  are 
trading  in  partnership,  it  is  only  reasonable 
to  presume  that  an  authority  from  the  huj|- 
band  on  matters  connected  with  the  part- 

rship  Is  binding  on  the  wife.    At  least, 


there  is  no  evidence  that  the  plaintiffs  had 
notice  that  the  debt  to  Moung  Mye  was  a 
separate  debt  of  the  male  defendant. 

This  disposes  of  the  disputed  item  of  Ru- 
pees 2,000.  The  item  of  Rupees  40  was  not 
contested,  so  that  so  far  the  plaintiffs'  ac- 
count is  correct. 

The  other  objection  which  has  been  raised 
by  the  defendants  to  the  plaintiffs'  account 
is  this :  They  contend  that,  inasmuch  as, 
out  of  the  Rupees  7,000  secured  by  the  bond. 
Rupees  5,000  only  were  for  principal,  .the 
rest  being  for  interest,  and  as  the  logs  >vere 
sold  before  the  Rupees  7,000  became  due, 
namely,  in  March  1863,  the  defendants  are 
entitled  to  a  reduction  on  that  account,  and 
the  plaintiffs  can  6iily  dharge  interest  up  to 
the  date  when  the  logs  were  sold.  This 
contention,  however,  is  not  founded  on  any 
stipulation  contained  in  the  bond,  nor  is  it 
alleged  that  the  plaintiffs  had  not  a  right  to 
sell  the  logs,  but  it  is  said  that  there  is  some 
principle  of  equity  upon  which  the  Court 
ought  to  reduce  the  rate  of  interest,  which 
the  defendants  sav  would  otherwise  become 
exorbitant.  But  it  is  sufficient  on  this 
point  to  say  that  we  know  of  no  principle 
upon  which  a  Court  has  power  to  interfere 
with  the  contracts  of  parties  in  this  respect. 
So  long  as  they  deal  fairly  and  openly  with 
each  other,  they  are  at  liberty  to  contract  for 
interest  on  any  terms  they  please,  and  the 
Court  is  bound  to  see  that  the  contract  is 
performed. 

These  are  the  only  items  objected  to  in 
the  plaintiffs'  account ;  and,  as  both  objections 
fail,  the  plaintiffs  are  entitled  to  a  decree 
for  the  amount  claimed,  namely,  Rupees 
5,000,  with  interest  at  12  per  cent,  from  the 
date  of  the  commencement  of  the  suit  until 
payment  and  costs.  The  decision  of  the 
Recortjer  is  reversed. 

We  feel  bound  to  add  that  we  have  been 
much  embarrassed  in  the  decision  of  this 
case  by  the  learned  Recorder  having  omitted 
to  state  in  his  judgment  the  points  for 
decision,  and  his  reasons  for  coming  to  thfe 
conclusion  which  he  did,  as  required  by 
Section  1S5  of  the  Code  of  Civil  Procedure, 
it  is  most  desirable  that  cases  should  be  sent 
up  to  this  Court  in  a  slate  in  which  they  can 
be  finally  decided  without  remand,  and  this 
can  rarely  be  done  unless,  by  the  report  of 
the  Judge,  we  are  made  fully  acquainted 
with  all  that  passed  in  the  Court  below,  and 
the  grounds  upon  which  his  decision  is 
based. 
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The  26th  September  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor,  C.  Steer,  and 
E.  Jackson,  Judges. 

Hindoo  Law  (Mitalcshara)— Ancestral  properhr 
—Purchase  by  father  out  of  profits  of  such 
property. 

Case  No.  249  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Nazirooddeen  Mahomed^  Princi- 
pal  Sudder  Ameen  of  Cut  tack,  dated  the 
24th  April  1864. 

Shudanund  Mohapattur  (Plaintiff  j, 
Appellant^ 

versus 

Bonomalee  Doss  Mohapattur  and  others 
(Defendants),  Respondents, 

Messrs.  R.  V.  Doyne  and  J?.  7*.  Allan  and 
Baboo  Divarkanath  Mitter  for  Appel- 
lant. 

Bahoos  Unnoda  Pershad  Banerjee,  Ta- 
rucknath  Sein,  Nil  Madhub  ISein^  Chun- 
der  Madhub  Ghose,  Ohhoy  Churn  Bose, 
and  Mohesh  Chunder  Chowdhry  for  Re- 
spondents. 

Suit  laid  at  Rs.  i,74>430,  9  as.  8  g.  8  k. 

Property  purchased  by  a  father  in  possession  of  ances- 
tral property  as  manager  for  himself  and  his  sons,  from 
the  pronts  of  such  ancestral  property,  is  itself  ancestral 
property. 

Jackson,  J. — This  is  a  suit  brought  by 
Shudanund  Mohapattur,  plaintiff,  as  the 
adopted  son  of  one  Chuckerdhur  Doss,  to  set 
aside  certain  petitions  alleged  to  contain  the 
will  of  Chuckerdhur  Doss,  and  to  recover 
possession  of  the  whole  landed  estate  of  his 
father  against  the  defendant  Bonomalee 
Doss,  who  had  also  been  adopted  by  Chuck- 
erdhur Doss,  but  whose  adoption  was  set 
aside  as  invalid  by  a  final  decision  of  this 
Court  in  Regular  Appeal  No.  181  of  i860, 
dated  28th  February  1863,  reported  in 
Marshall's  Reports,  page  317.  The  Prin- 
cipal Sudder  Ameen  of  Cuitack  has  de- 
creed to  the  plaintiff  his  claim  as  far  as 
it  relates  to  the  ancestral  property  of  the 
deceased,  but  has  dismissed  it  as  far  as  it 
relates  to  the  self-acquired  property,  being 
of  opinion  that  the  judgment  of  the  High 
Court  above  alluded  to  finally  decided  that, 
under  the  will  of  Chuckerdhur  Doss,  the 
defendant  Bonomalee  had  under  those  peti- 
tions been  declared  entitled  to  the  self- 
acquired  property. 


Mr.  Doyne,  on  behalf  of  the  plaioti^ 
appellant  to  this  Court,  has  contended: 
First,  that  the  previous  judgment  of  the 
High  Court  did  not  declare  that  the  said 
petitions  contained  the  will  of  Chuckerdhur 
Doss,  that  there  was  one  distinct  will  made 
by  him,  and  that,  as  regards  the  self-acquit 
landed  estate  devised  by  that  will,  hb  ctieat 
is  not  in  a  position  to  raise  any  objection^ 
but  that  several  subsequent  petitions  are 
now  put  forward  as  forming  a  part  of  that 
will,  under  which  it  is  alleged  that  estate 
obtained  after  the  will  was  made  was  de* 
vised  to  Bonomalee ;  that  these  petitions  aie 
not,  either  in  the  terms  in  which  tbey  aif 
recorded,  or  in  the  mode  in  which  they  weie 
executed,  wills;  that,  subsequently,  as  r^ 
gards  the  self-acquired  estate  said  to  be 
devised  by  them,  the  plaintiff,  as  heir-at-laV| 
is  entitled  to  obtain  possession ;  that,  althongk 
there  may  be  a  passa|^e  in  the  former  jimJk* 
ment  of  the  High  Court,  which  declared  dni 
these  petitions  had  some  connection  with  the 
will,  still  that  the  effect  of  these  petitions,  ai 
devising  property  to  Bonomalee,  was  thea 
not  a  question  at  issue  before  the  Coort; 
that  even  then,  if  any  decision  was  come  to 
upon  that  point,  it  must  be  considered  to  be 
ultra  vires,  and  a  mere  obiter  opinion  vhich 
cannot  have  judicial  effect  in  this  case ;  diat 
the  former  suit  solely  related  to  the  piaintif 
Shudanund  Mohapattur  having  been  disia- 
herited  by  his  father,  and  that  Shudanoad  ia 
that  suit  sought  to  set  aside  the  wills  aod 
petitions  solely  as  far  as  they  disinherited 
him ;  and  that  no  question  then  arose  as  to 
their  effect  in  favor  of  Bonomalee. 

Secondly,  Mr.  Doyne  urged  that  the  w«« 
of  proving  what  was  the  self-acquired  pio* 
perty  of  the  deceased  Chuckerdhur  Des 
was  upon  Bonomalee ;  that  all  landed  estate, 
purchased  with  the  annual  proceeds  of  die 
ancestral  estate,  was  ancestral  property  widua 
the  legal  definition  of  those  words;  dMit, 
although  this  question  also  had  appaientif 
been  determined  by  the  former  judgment  of 
tliis  Court,  still  that  decision  was  altogedier 
obiter,  as  there  was  no  question  as  to  aof 
particular  property  raised  in  that  suit. 

For  the  respondent  it  was  contended  diit 
the  questions  now  raised  had  already  beea 
finally  ruled  in  favor  of  defendant  by  dv 
former  decision  of  this  Court,  but  that,  eW 
if  they  had  not,  the  judgment  which  ibo 
learned  Judges  then  recorded  was  coirect; 
that  the  petitions  in  the  most  public  masoer 
devised  the  whole  of  the  self-acquired  estM' 
^  the  testator  to  Bononoalee ;  and  thA 
under  the  Hindoo  Law,  the  proceeds ^As 
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•ncestril  estate  belonged  to   Chuckerdhur 

Th99  whrle  h^  lived,  and  all  landed  estate 
ImrcHased  with  those  proceeds  was  like  the 

money  with  which  it  was  purchased  his  self- 
ftcqaired  property. 

It  appears  that  Chuckerdhur  Doss  was  a 
fery  wealthy  man,  possessed  of  large  estates 
irhlch  he  had  inherited  from  his  father,  and 
la  which  he  added  during  his  lifetime.    He 
idopted,  in  the  first  place,  the  plaintiff  Shu- 
^Bond  Mohapattur  as  his  son,  and  again  at 
i  later  period  of  his  life,  he  adopted  the 
defet^nt  Bonomalee  as  a  second  son.    He 
then  made  a  will,  to  which  he  obtained  the 
Octoseot  of  both   these  adopted  sons,  and 
Mder  which  he  devised  to  them  his  whole 
imided  estate,  both  ancestral  and  self-acquired 
fteii  existing,  in  the  shares  of  9  annas  and  7 
<nroas  respectively,  giving  the  first  adopted 
«»  the  larger  share.     This  will  was  exe- 
t»^    in    1849.     Chuckerdhur    Doss    had 
itasofi  afterwards  to  be  displeased  with  the 
^itttiff  Shudanund;  and  in  the  year  1857, 
m  presented  a  petition  to  the  official  author- 
ities of  his  district,  in  which  it  is  admitted 
tittt  he   disinherited    Shudanund,    and    in 
vUcb  it  ts  asserted  for  Bonomalee,  though 
denied  by  Shodanund,  that  he  devised  the 
lAdle  of  his  estate  to  Bonomalee.    Shuda- 
jMmd  presented  petitions  to  the  same  author- 
ms  questioning  Chuckerdhur  Doss's  right 
1^  disinherit  him,  and  asserting  that  Chucker- 
^Hmt  Doss   was   not   in   his   right   senses. 
^i^OBL  this  Chuckerdhur  Doss  appeared  per- 
Mally  before  those  authorities  in  January 
tt$t,  and  presented  further  petitions  to  the 
ttme  efifect  as  those  which  he  had  at  first 
fl^^seMed,  and  alleging  that  he  was  in  his 
^ect   senses,   and   had   deliberately   and 
fvrpesely  acted  as  stated  in  the  petitions. 
The  amhortties  record  that  they  were  per- 
•M«!ly  acquainted  with  Chuckerdhur  Doss ; 
tttt  they  h^d  a  conwrsation  with  him  to 
ftMrtain  If  he  was  In  his  senses,  and  if  he 
vVi^tf  meant  to  act  as  stated  in  the  petitions ; 
••d,  •  inding   that   this  was  the  case,  they 
idttftted  the  petitions,  and  allowed  them  to 
Wmitft  as  requested  with  the  will. 

First,  then,  I  have  to  determine  whether, 
^te  the  former  suit  between  these  parties,  the 
tatned  Judges  ruled  that  these  two  peti- 
^^were  a  portion  of  Chuckerdhur  Doss's 
"•BI*  In  one  portion  of  their  judgment, 
^><T  «<^  as^de  so  much  erf  the  will  as  pro- 
wjies  to- deprive  the  plaintiff  Shudanund  of 
«•  rijjht  to  succeed  to  the  whole  ancestral 
]JJ»Of«able  property  held  by  Chuckerdhiy 
Pg»p>^  They  go  on  to  say:  "But,  as  re- 
•'Jjwdi  aH  otiieir  property,  seeing  that  Chuck- 
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"  erdhur  Doss  was  entitled  to  do  as  he  chose, 
''and  chose  to  disinherit  his  son,  we  cannot 
"interfere,  and  in  so  far  dismiss  the  prayer 
"of  the  plaintiff.  There  is  not  the  least 
"doubt  that,  by  the  petitions  presented 
"by  Chuckerdhur  Doss,  he  unmistakeably 
"  publirhed  his  will,  and  desired  to  deprive 
"the  plaintiff  of  all  rights  to  the  property 
"so  far  as  he  could  deprive  him,  and  to 
"give  it  to  Bonomalee."  I  think  this  sen- 
tence contains  a  distinct  decision  that  the 
petitions  were  a  part  t)f  the  will,  that  in  those 
petitions  he  published  his  will,  and  gave 
what  he  could  to  Bonomalee. 

Secondly,  it  has  to  be  determined  whether 
this  decision  was  beyond  the  points  then  at 
issuer  before  the  Court,  and  therefore  obiiery 
or  whether  it  is  a  binding  judgment  in  this 
case.  It  is  admitted  that  the  parties  in  that 
suit  were  the  same  as  in  this ;  it  is  admitted 
that  the  plaintiff  then  sought  to  set  aside 
these  petitions  as  inofficious  and  inoperative ; 
but  it  is  said  that  the  relief  was  demanded 
only  as  far  as  those  petitions  set  aside  the 
plaintiff's  adoption,  and  so  disinherited  the 
plaintiff,  and  that  it  did  not  refer  to  any 
question  as  regards  the  property.  There 
seems  to  be  no  doubt  that  the  plaintiff  did 
seek  to  set  aside  those  petitions  as  well  as 
the  will  so  far  as  they  disposed  of  any  of  the 
ancestral  estate.  The  will  divided  the  an- 
cestral estate  between  the  sons  with  their 
consent.  The  petition  declared  thsit 
Shudanund  was  no  longer  a  son,  but  had 
been  deprived  by  his  father*s  act  of  that 
status,  and  that  Bonomalee  was  now  the 
sole  son  and  heir.  Shudanund,  when  he 
preferred  the  suit,  had  an  interest  in  the 
ancestral  property.  Regarding  his  father's 
disposal  of  that,  he  could  prefer  a  suit  even 
in  his  father's  lifetime  and  against  his  father 
But  he  did  not  then,  and  he  does  not  now, 
question  his  father's  right  to  dispose  of  his 
self-acquired  property,  and  it  is  therefore 
difficult  to  see  how  he  could  in  his  father's 
lifetime  have  brought  any  suit  regarding 
his  father's  self-acquired  property,  with 
which  it  is  admitted  on  all  hands  that  the 
father  was  able  to  ad  as  he  pleased.  It  may 
be  then  that  the  portion  of  the  judgment 
above  quoted  was  not  a  judicial  determina- 
tion as  to  what  was  really  willed  away  to 
Bonomalee,  and  as  to  whether  the  petitions 
contained  as  well  as  the  will,  a  devise  of  any 
self-acquired  property,  but  only  an  expres- 
sion of  the  opinion  of  the  Court  acquiesced 
in  probably  at  the  time  by  the  Counsel  on 
both  sides  to  the  effect  that  Chuckerdhur 
Doss  bad  in  those  disputed  petitions  pub* 
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lished  his  will,  and  desired  to  leave  all  he 
could  to  Bonomalee.  In  this  case  the 
contents  of  those  petitions  are  in  contest, 
and  it  is  put  in  issue  not  only  what 
Chuckerdhur  Doss  desired  to  do  with  his 
self-acquired  estate,  but  what  he  actually 
^id  with  it.  I  have  the  less  hesitation  in 
coming  to  the  conclusion  that  the  opinion 
'givfen  by  the  Judges  in  the  former  suit  is 
not  a  binding  judgment,  because  1  find  that 
the  reasons  upon  which  that  opinion  was 
arrived  at  are  not  recorded  as  they  would 
rbave  been,  had  there  been  any  real  contest 
upon  it  at  the  time,  and,  secondly,  because  I 
■cokicUr  in  the  opinion  then  given. 
:.  It  is  then,  ihindly^  to  be  determined  whether 
.these  petitions  of  July  1857  and  January 
.1858  contain  a  devise  to  Bonomalee  Doss  of 
all  the  self-acquired  estate  of  Chuckerdhur 
Doss  over  which  he  had  the  power  of 
<lisposaI. 

;    Mr.  Doyne  argues  against  that  view,  that 
ithe  petitions  are  not  even  signed  by  Chucker- 
dhur   Doss,  that  they    are  signed   by    his 
•:Mooktear,  that  they  are  not  declared  in  any 
way  to  be  wills,  that  they  are  not  executed 
:in  any  formal  manner,  and  that  they  are  put 
into  Court  in   a  hasty  fit  of  anger  at  his 
first  adopted  son.    There  is  no  doubt  that 
they  are  not  regularly  executed  wills,  in  the 
•English  formal  view  of  a  will.     But  it  may 
•be  that  they  contain  a  sufficient  disposition 
of  his  property  by  a  Hindoo.     Mr.  Doyne 
radmits  that  the  determination  of  the  question 
must  not  rest  on  the  forms  which  attended 
the   preparation    and    publication   of   these 
'pSipers,  but  on  the  whole  of  the  evidence  as 
rproving    that    Chuckerdhur    Doss    did    by 
rthose  petitions  make  a  testamentary  disposi- 
tion of  his  property.     If  those  petitions  con- 
.tain  a  testamentary  bequest,  I  think  that  it 
.is  proved  that  they  were  the  deliberate  act 
-of    Chuckerdhur   Doss,    even    though   they 
•were  not  signed  by  him.     Had  only  the  first 
•petition  been  presented,  there   might  have 
-been. some  doubt  how  far  the  act  and  signa- 
ture of  his  Mooktear  was  the  act  of  Chucker- 
-dhur  Doss.     But  the   second    petition  was 
presented  by  Chuckerdhur  Doss  in  person, 
:and  it  is  recorded  upon  it  that  Chuckerdhur 
.Doss  personally  attended,  and  stated  to  the 
^public  authorities   of  the  district,  that  that 
/:petition  was  his  deliberate  act,  and  performed 
•  by  him  in  the  full  possession  of  his  senses, 
-and  with  a  full  knowledge  of  what  he  was 
Jdoing;  and,  even  if  this  was  wanting,  there 
sis  his  answer  in  the  suit  preferred  by  Shuda- 
•nund,  in  which  Chuckerdhur  Doss  not  only 
,  admits  that  he  had  given  in  these  petitions^ 


but  attempts  to  support  their  legality.  Mr* 
Doyne  however  then  argues  that  the  p^tionii 
though  they .  may  have  been  intended  to 
sustain  a  testamentary  bequest,  Nirtoally 
sustain  no  such  bequest,  that  the  first  peti- 
tion merely  confirms  the  original  will,  and 
points  out  that  the  present  plaintiff  had^ 
according  to  a  Clause  in  that  will,  forfeited 
his  rights  under  it,  and  having  ceased  to  be 
a  son  at  all,  that  Bonomalee  as  the  only  sob 
will  inherit,  and  that  it  goes  on  distinctly  t9 
record  that,  as  respects  all  property  which  ii 
not  devised  by  the  will,  Chuckerdhur  Dos 
retains  in  his  own  hands  the  full  power  ef 
disposal.  My  own  impression,  after  a  veiy 
careful  examination  of  the  will  and  of  both 
the  petitions,  is  that  Chuckerdhur  Doss  did 
intend  by  them  to  declare  that  fionomake 
was  his  heir  as  regards  his  whole  estalt 
The  words  are  not  so  precise  as  they  mi^^ 
be.  In  the  first  petition,  however,  Cbudcer? 
dhur  Doss  is  distinctly  alluding  to  a  dispone 
tion  of  his  property  after  his  death,  as  he 
states  that  ''he  considers  that  Bonomalee  as 
now  being  his  only  son"  (according  to  hil 
opinion)  ''  A'ill  perform  his  funeral  cereiso» 
nies,  and  after  him  be  owner  and  heir  of 
every  thing."  Mr.  Doyne  argues  that  theft 
is  a  distinction  between  Chuckerdhur  00^ 
sidering  that  Bonomalee  will  now  be  \k 
sole  heir,  and  his  declaring  that  fact.  I 
would  not  make  that  distinction,  but  wooid 
give  full  effect  to  what  was  the  testatoi'i 
intention  in  recording  that  petition,  and  ihtt 
I  consider  to  be  formally  to  declare  to  tbr 
public  authorities  that  Bonomalee  was  his 
heir.  As  to  the  concluding  words  of  ^ 
petition  upon  which  so  much  stress  has  beeft 
laid,  I  think  they  are  redundant,  and  that 
they  do  not  in  any  way  limit  the  beqoe* 
to  Bonomalee.  They  contain  a  proviso  tfail) 
notwithstanding  the  will,  Chuckerdhor  Doss 
retains  in  his  own  hands  the  power  of  acttSf 
with  his  estate  while  he  lived.  Th^ 
were  mere  surplusage,  the  words  rf  !• 
ignorant  man  who  feared  that,  by  ma^Bf 
his  will,  he  deprived  himself  of  the  po»tf 
of  taking  action  with  his  estate  during  Us 
own  lifetime.  It  is  pointed  out  that  this 
proviso  extends  only  to  property  not  ««* 
tioned  in  the  will.  But  this  is  «^ 
doubtful.  The  words  are  "  WascutnaasW 
Sewai,"  whatever  moveable  and  imxpovfjawj 
property  I  have  acquired  or  shall  acqflil«»  * 
retain  the  power  of  sale  or  gift  over.  <Sa»* 
certainly,  as  a  general  rule,  has  an  exchfljw 
Unification,  but  it  also  has  an  i''^]'^ 
meaning  much  in  the  same  way  as  oor  w 
hesidts^  and  it  is  the  latter  meaning  tM  i 
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woaM  pat  upon  it  in  this  sentence  of  the 
petition.  If  there  was  any  doubt,  however, 
as  to  the  wording  of  this  petition  of  July 
1857,  it  is,  I  think,  completely  removed  by 
that  of  the  second  petition  of  January  1858) 
hi  which  Chuckerdhur  Doss,  distinctly  re- 
ferring to  the  first  petition,  states  *'  that  he 
*•  has  made  Bonomalee  the  malick  of  all  his 
''estate  and  of  all  that  he  possesses,  both 
^that  mentioned  in  the  will,  and  of  every 
f' thing  that  he  acquires  subsequently,  and 
''that  his  elder  adopted  son  Shudanund  shall 
"have  no  right  or  title  to  any  portion  of  it." 
Here,  again,  it  may  be  said  that  the  word 
aaaljck  is  indefinite,  but  it  is  evident  from 
the  context  alhiding  to  funeral  ceremonies 
that  he  meant  by  malick  to  mean  heir.  I 
would  then  hold  that  Chuckerdhur  Doss 
did  bequeath  all  his  estate,  as  he  could  be- 
queath it,  to  Bonomalee,  who  is  consequently 
entitled  to  all  his  adoptive  father's  self-ac- 
<(idred  estate,  whether  mentioned  in  the  will 
tt'not. 

Tht  fourth  question  at  issue  on  this  ap- 
peal is  whether  the  opinion  of  the  Judge  in 
the  former  suit  that  landed  estate  purchased 
oot  of  the  proceeds  of  ancestral  estate  is  to 
he  considered  as  self-acquired  estate  is  a 
binding  judgment.  The  Judges  say,  it  is  a 
qnestion  which  fairly  arose  in  the  conten- 
tion then  before  them,  and  it  is  evident  that 
there  must  have  been  some  argument  upon.it, 
IBd  reference  to  the  authorities,  though  the 
deciskm  is  very  short,  and  does  not  enter 
hrtO'lhe  groonds  upon  which  it  is  arrived  at. 
As  a  general  rule,  it  is  much  to  be  deprecate 
td  that  a- Court  should,  when  a  decision  has 
heeh  already  clearly  given  by  a  former  Court, 
lfN)pen  the  same  question  between  the  same 
parties,  and  hold  the  former  decision  to  be 
•teifr.  But  the  facts  of  this  case  are  pecu- 
tar«  The  plaintiff  brought  the  former  action 
^iiist  his  father,  and,  while  the  case  was 
ptndmg  4n  appeal,  his  father  died.  The 
case  was  still  carried  on  by  the  second 
idopted  son  Bonomalee,  the  present  defend- 
ant, who  had  also  been  from  the  first  a  party 
to  the  suit.  Bat,  on  the  father's  death,  the 
ttite  of  affairs  became  changed.  Many  more 
tenes  then  arose  between  the  two  sons  than 
^VDold  have  arisen  between  the  first  adopted 
Ml  and  the  father  had  he  lived.  The  bequest 
^  9onomalee,  except  as  to  the  ancestral 
property,  was  not  in  my  view  of  the  case 
contested  while  the  father  was  alive.  The 
dedantion  which  the  father  had  made  in  his 
will,  thai  certain  estate  was  Jiis  self-acquired 
*ttite^  was  certainly  not  contested  in  tffe 
temer.  plaint.    It  was  acquiesced  in.    It  is 


a  point  which  has  only  arisen  and  been  pro-j 
minently  brought  to  the  plaintiff's  notice — ; 
when  Bonomalee  took  possession  ''f  that  pro^- 
perty,  that  is,  when  the  father  died.  I  do- 
not  say  that  it  might  not  have  been  raised- 
by  the  plaintiff  in  his  plaint,  but  it  certainly 
was  not  raised,  and  no  issue  was  declared, 
upon  it  by  the  first  Court.  Looking,  then,  to-, 
all  these  circumstances,  I  think  the  opinion, 
expressed  in  the  former  judgment  is  not 
binding  upon  the  parlies,  and  I  proceed  ta 
discuss  the  question. 

I  do  so  with  less  hesitation,  as  here  also. 
I  concur  with  the  former  Judges.  It  is  ad- 
mitted that  the  law  which  is  to  guide  us  is 
the  Mitakshara.  It  is  admitted  that,  in  a 
partition  between  a  Hindoo  joint  undivided 
family  composed  of  brothers,  all  acquis!- 
tions  made  by  the  manager,  of  that  family 
out  of  the  profits  of  the  joint  property 
belong  to  the  joint  estate,  and  therefore  that, 
if  we  were  now  considering  the  question  a9 
between  brothers,  there  would  be  no  ques- 
tion that  all  landed  estate,  purchased  with 
the  profits  of  the  joint  estate,  would  also  be 
joint.  It  is  also  admitted  that,  as  respects 
ancestral  immoveable  property,  a  Hindoo 
father  and  sons  are  under  the  Mitakshara 
Law  a  joint  family  at  least  to  that  extent,  that 
the  father  cannot  alienate  such  ancestral 
property,  except  for  special  purposes.  But 
there  seems  to  be  great  doubt  as  to  th$ 
extent  of  interest  which  a  son  possesses  in 
such  immoveable  ancestral  estate  while   a 

father  lives.     It  appears  tp 
v!i  i    fJcr^n^"**'    have  been  lately  *ruled  by 

Vol.  I.,  pAfiTC  Q77*  11  »    <»      .  /■     1  ^ 

the  learned  Judges  of  the 
High  Court  at  Madras  against  the  opinion 
of  such  learned  commentators  on  the  Hindoo 
Law  as  Sir  Thomas  Strange  and  Sir  WilliaiQ 
Macnaghten  that  a  son's  interest  extends  t^ 
that  point ;  that  he  can  compel  an  unwilling 
father  to  transfer  to  him  a  share  of  the  ances^- 
tral  immoveable  estate.     It  appears,  again, 
on  the  other  hand,  to  be  admitted  that,  al'* 
though   a  son   has  a  joint  interest   in   th^' 
ancestral  immoveable  estate  with  his  father, 
he  cannot,  as  long  as  that  estate  remains  join|^  1 
call  upon  his  father  for  an  account  of  hi$  i 
management  of  the  profits  of  that  estate,  that  j 
he,  for  instance,  could  not  sue  his  father  for 
mesne-profits  for  years  during  which  it  wa$    ; 
under  his  father's  management.     If  so,   it   ^ 
would  follow  that  the  son's  interest  did  no^ 
extend  to  the  annual  profits  received  from 
the   ancestral    immoveable   estate    while    if 
remained   joint,   and    even    though   it    may    - 
reach  to  the  estate  itself  to  the  extent  of  being    ; 
able  to  force  a  separation,  and  thereby  t9   > 
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enjoy  the  profits  of  his  share  after  separation, 
it  would  not  necessarily  follow  that  his  in- 
terest would  be  the  same  even  before  his 
share  was  separate  from  the  estate.  It  ap- 
pears to  me  that  it  would  be  carrying  the 
joint  interest  of  a  son  to  an  unprecedented 
extent  to  hold  that  he  could  call  upon  his 
father  to  account  for  his  management  of  the 
ancestral  estate  as  regards  all  profits  received 
from  it.  Such  a  law  would  be  contrary  to 
public  policy.  Siill,  if  that  law  was  dis- 
tinctly laid  down,  it  might  be  acted  upon.  But, 
although  the  Madras  decision  veiy  nearly 
reaches  that  point,  it  does  not  altogether  do 
so,  and  the  law  itself  is  silent  upon  it,  and  in 
some  passages,  looking  upon  the  profits  as 
moveable  property  directly  against  that  view. 
Para.  27,  Section  i,  Chapter  I.,  Mitakshara. 
There  is  still,  however,  another  question 
for  consideration.  It  may  be  that,  even  if 
the  father  as  manager  is  entitled  to  expend 
the  profits  received  in  his  lifetime  from  the 
ancestral  immoveable  estate,  still,  if  he  ex- 
pends that  money  in  purchasing  other  im- 
moveable estate,  such  estate  thereby  becomes 
ancestral.  It  is  not  contended  that  immove- 
able estate  acquired  by  the  father  out  of  any 
profits  but  those  of  the  ancestral  estate  are 
not  self-acquired  property  and  at  his  disposal. 
'The  Mitakshara  says  (Chapter  I.,  Section  4) 
that  all  immoveable  estate,  acquired  or  re- 
covered wiih  the  use  of  the  patrimony,  must 
be  considered  ancestral.  But  it  is  a  question 
whether  in  a  joint  Hindoo  family  the  profits 
from  ancestral  estate  are  patrimony.  They 
are  not,  I  think,  patrimony  within  the  mean- 
ing of  the  words  *' descended  from  the 
father."  The  ancestral  immoveable  estate 
nlone  is  the  patrimony.  The  profits  of  that 
estate  can  be  used  and  expended  by  the 
father  without  detriment  to  the  estate.  If 
any  of  the  estate  itself  is  sold  or  used  in  any 
way,  what  is  acquired  or  recovered  with  such 
use  takes  the  place  of  the  patrimony,  and  is 
Viewed  by  the  law  as  patrimony.  The  son's 
ftiterest  in  a  joint  family  of  father  and  sons 
extends  only  to  the  patrimony.  A  son  may, 
hy  compelling  the  father  to  divide  that  estate 
and  give  him  a  share,  obtain  an  additional 
Interest  in  it.  But,  as  long  as  it  remains 
joint,  the  father  alone  is  absolute  master  of 
all  the  profits  derivable  from  the  patrimony. 
He  is  at  liberty  to  expend  them  as  he  pleases, 
«nd  is  not  accountable  to  his  son  for  such 
expenditure.  He  must  maintain  his  son,  but, 
beyond  what  is  necessary  for  maintenance, 
be  may  give  what  he  pleases  to  any  one. 
Such  profits  do  not,  therefore,  in  my  opinion, 
constitute  ancestral  property,  and  immoveable 


estate  purchased  with  such  profits  Is,  tberc<« 
fore,  in  my  opinion,  also  not  ancestral  piO> 
perty.  Indeed,  it  appears  to  me  that,  eves 
in  a  joint  family  of  brothers,  such  piofita 
would  not  be  their  patrimony,  but  their  owtt 
property  acquired  by  themselves,  and  to 
which  such  brothers  would  be  entitled  bs 
such  to  a  share,  and  for  which  the  manAj^er 
would  be  liable  to  give  an  account  to  eacb 
brother.  The  difference  between  a  joim 
family  of  a  father  and  sons,  and  of  a  Joial 
family  of  brothers,  as  regards  their  righur  m 
the  profits  of  ancestral  immoveable  propei^y 
is  that  in  the  former  the  father  is  sole  iinac^ 
countable  owner,  and  in  the  latter  all  th^ 
brothers  are  joint  owners.  In  the  lormtf, 
the  son's  interest  extends  only  to  the  aodi'- 
vided  estate.  In  the  latter,  the  broiher'# 
interest  extends  to  the  profits  as  their  ac- 
quired property,  as  well  as  to  the  estate  m 
their  patrimony. 

Holding  the  above  view  of  the  diffiiil 
questions  raised  in  this  appeal,  I  would  dis- 
miss it  with  costs. 

Steer,  J. — My  colleague  thinks  that  tlift 
petitions  of  the  deceased  Chiickerdhur  Doas 
referred  to  by  him  were  declared  by  this 
Court  in  its  judgment  of  the  aSth  Febniaij 
1863  to  be  parts  of  the  will  of  the  sai4 
Chuckerdhur.  At  the  same  time,  he  thisks 
that  the  decision  of  the  Judges  to  that  eifiei 
vtras  obiter y  and  not  therefore  binding. 

I  agree  with  my  colleague  in  tbiokSeg 
that,  if  the  Judges  intended  to  decUre  their 
opinion  that  the  petitions  were  in  tbar 
nature  and  design  testamentary  instramentt, 
their  opinion  is  obiter^  for  there  was  no  Isaoe 
to  try  the  question  of  the  character  of  tbo« 
documents,  and  no  reasons  are  given  vhgr 
those  papers  are  to  be  regarded  as  wills. 

But  I  disagree  with  my  colleague  in  tfaoik* 
ing  that  the  Judges  intended  to  declare  ihal 
in  theic  opinion  the  petitions  referred  lo 
mere  wills.  In  their  remarks  they  seem  I9 
me  to  refer  to  one  will  only,  and  they  regarf 
the  petitions  as  so  many  separate  pablicatioos 
of  that  will. 

Every  petition  was  a  separate  and  dis^net 
publication  of  his  will.  In  every  one  be 
announced  the  forfeiture  of  the  inberileBoe 
of  his  first  adopted  son,  the  plaintiff,  and  ee 
a  consequence  of  the  civil  death  of  that  9m% 
the  right  of  the  defendant,  the  second  adopted 
son,  to  the  rights  of  an  only  son. 

As  far  then  as  these  petitions  |Kofessed  le 
deprive  the  plaintiff  of  the  estates  which 
tojiis  father  from  his  ancestors,  the 
^^ared  those  petitions  as  inofficioua 
inoperative,  and  that,  I  think,  was  the  light 
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in  which  thf  Court  regarded  those  petitions. 
Tbi^re  is  DO  part  pf  their  judgment  in  which 
it  ean  be  gathered  that,  besides  the  one 
ftdnritted  will,  all  these  several  subsequent 
petitions  were  wills  also. 

Nor  can  I  think,  as  my  colleague  has  done, 
Ikat  it  is  right  to  regard  these  petitions  as 
witlSy  or  as  it  were  codicils  to  the  original 
will.  Their  scops  and  design  were  to  declare 
simply  that,  by  reason  of  the  plaintiff's  for- 
feiture of  his  status  as  a  son,  Bonomalee  was 
tenceforth  to  be  regarded  as  an  only  son, 
and  as  such  he  would  be  entitled,  whether 
Chiuckerdhur  had  said  so  or  not,  10  be  re- 
Mjded  as  bis  sole  heir.  I  do  not  think  that 
Chnckerdhur  meant  in  any  of  those  peii- 
tums  to  say  that  he  then  and  there  made  a 
bequest  to  Bonomalee  of  all  his  property. 
All  he  intended  by  the  petitions  was  to  re- 
move all  doubt  as  to  the  effect  which  his 
repudiation  of  his  son,  the  plaintiff,  would 
iKive  In  the  future  devolution  of  the  property. 
tie  may  be  taken  to  say  in  these,  ''  Shuda- 
mind  is  no  longer  my  son,  he  no  longer  stands 
in  the  way  of  Bonomalee  as  my  heir."  And 
Indeed,  if,  as  Chuckerdhur  clearly  thought, 
)ie  could  disinherit  the  plaintiff,  what  reason 
is  there  to  regard  these  petitions  as  wills, 
for  they  were  useless  as  wills.  If  plaintiff 
vas  nothis  son,  and  had  no  rights  of  a  son, 
the  whole  inherkance  was  Bononialee's  with- 
out any  express  devise.  Chuckerdhur 
fliought  he  could  deprive  plaintiff  of  the  status 
af  a  son.  If  plaintiff  was  deprived,  then 
:Boaomalee  succeeded  to  every  thing.  Where 
Bonomalee  would,  as  of  right,  succeed,  how 
we  suppose  that  Chuckerdhur  meant  to 
a  devise  in  his  fa\'or?  The  theory  of 
%  devise  can  only  be  sustained  by  sup[)05ing 
that  Chnckerdhur  was  in  doubt  as  to  his 
power  to  deprive  the  plaintiff  of  his  status, 
lod  his  rights  as  a  son ;  but  there  is  no  ground 
fbr  SQpposing^  that  he  entertained  any  doubt 
ttpon  the  point,  and,  if  he  did  not  entertain 
toy  doubt  then  in  his  view,  Bonomalee  was 
his  sole  successor,  and  he  is  not  likely  to 
have  made  a  devise  in  his  favor  of  what 
would  devolve  upon  him  in  natural  course. 

I  think  then  that  the  petitions  cannot  be 
regarded  as  In  the  light  of  wills. 

Another  point  on  which  I  cannot  agree  with 
^  eolleague  is  as  to  what  we  are  to  regard 
as  the  ancestral  property  of  the  late  Chucker- 
4ihsr  Doss.  There  seems  to  be  no  question 
4hat  in  his  lifetime  Chuckerdhur  made 
luquisttions  to  landed  property.  It  does  not 
f  m  to  be  disputed  that  he  made  these  out  of 
Ihn  piofits  of  the  landed  estates  which*^e 
IMqniied  from  bis  father.    Now,  the  ques- 


tion is,  are  these  subsequent  acquisitions 
made  professedly  out  of  the  assets  and  pro- 
fits of  a  joint  ancestral  estate  to  be  regarded 
as  also  ancestral  ? 

Now,  there  are  numerous  decisions  in 
which  it  has  been  held  that,  where  it  is  pre- 
sumable that  property  has  been  bought  out 
of  the  assets  of  ancestral  property,  it  iS: 
itself  ancestral.  It  seems  to  me,  therefore, 
that  it  is  too  late  in  the  day  to  question  the^ 
applicability  of  this  principle  of  law  to  the^ 
case  of  any  joint  Hindoo  family. 

I  can  see  no  distinction  as  regards  right  ot 
properly  between  the  law  in  respect  to  one 
joint  family  and  another.  A  family,  con- 
sisting of  father  and  son,  is  as  much  under 
the  rules  which  govern  right  of  property  in 
joint  families,  as  a  family  of  brothers.  If 
one  brother  of  a  joint  family  cannot,  by  the 
use  of  joint  funds  (and  all  funds  are  joint 
till  there  is  a  separation  from  a  joint  estate), 
acquire  property  for  his  separate  use,  no 
more  can  a  father.  In  parts  of  the  country^ 
and  in  families  governed  by  the  Mitakshara 
Law,  the  father  and  son  are  joint  proprietors. 
The  father,  it  is  true,  is  the  sole  manager^ 
and,  as  such,  he  has  the  control  of  the  ex- 
penditure of  the  income  of  the  family ;  but 
I  take  it,  whatever  he  expends,  he  must  be 
considered  to  spend  for  the  family,  and 
whatever  he  acquires,  he  acquires  for  (bo 
family;  for  they  have  a  common  interest 
with  him  in  the  expenditure  and  in  the  ac- 
quisitions. 

I  can  never  concede  the  theory  that,  in  a 
joint  Hindoo  family,  where  the  landed  pro- 
perty is  managed  by  the  father,  he  is  at 
liberty  to  spend  the  surplus  income  of  the 
family  estate  in  the  purchase  of  a  private 
estate  for  himself.  The  income  is  not  his, 
but  the  family's ;  and,  though  he  cannot  be 
controlled  while  he  is  manager  in  the  pur- 
chase of  such  property  as  he  thinks  fit  to 
buy  out  of  the  income  of  the  family  estate, 
the  estate  he  does  so  buy  must  be  considered 
the  property  of  the  family. 

In  this  view  I  would  decree  to  the  plaint- 
iff all  the  landed  property  sued  for,  with  all 
the  costs  of  suit. 

Trevor,  J, — This  case  was  referred  to  a 
third  Judge,  in  consequence  of  a  difference  of 
opinion  upon  two  points  between  the  Judges 
who  heard  the  case. 

These  points  were:  isty  whether  the 
petitions  presented  by  Chuckerdhur  Doss 
amount  to  a  testamentary  act  or  not ;  and,  if 
they  do,  what  is  the  effect  of  them  ?  and,  znd^ 
whether  property  purchased  by  a  father,  in 
possession  of  ancestral  property  *as  manager 
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for  himself  and  sons  from  the  profits  of 
such  ancestral  property,  is  itself  ancestral 
property  or  self-acquired. 

On  itiQ  first  point  1  have  no  hesitation  in 
agreeing     with     Mr.     Justice     Elphinstone 

Jackson.  Considering  that  the  testator  was  a 
lindoo,  that  no  particular  form  is  necessary 
amongst'  them  for  making  a  testamentary 
disposition,  that  it  is  equally  valid  whether 
it  was  in  writing  or  orally  published,  provid- 
ed that  the  intention  is  clear,  it  appears  to 
me  that  these  petitions  acknowledged  by 
Chuckerdhur  Doss  were  in  the  nature  of 
codicils  to  the  will  executed  by  him,  and  that 
they  had  the  effect  of  disinheriting  Shu- 
danund  of  every  thing  that  had  be^n  left  to 
him  by  the  will  which  the  father  could  will 
away,  and  of  a  bequest  in  favor  of  Bono- 
malee  Doss  of  all  that  property. 

On  the  second  point  1  am  clearly  of 
opinion  with  Mr.  Justice  Steer  that,  as  the 
father  and  son  or  sons  are  co-owners  in  the 
ancestral  property,  so  they  are  co-owners  in 
that  which  issues  from  it,  viz,y  the  profits  of 
that  joint  estate,  and  that  consequently  any 
estate  purchased  by  these  joint  funds  fol- 
lows the  character  of  the  fund  of  which  it  is 
the  representative. 

The  decree  in  the  case  should,  therefore, 
be  drawn  up  in  conformity  with  the  opinion 
of  the  majority  of  the  Court  on  these  points. 


The  26th  September  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  H.  V.  Bayley, 
Judge. 

Sale  bj  Hindoo  Widow— Proof  of  le^  neces- 
sity— Special  Appeal— Remand— Jurisdiction. 

Case  No.  2723  of  1865. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  A,  HopCy  Officiating  Judge  of  Sa- 
run,  dated  the  joth  June  186^,  affirming 
a  decision  passed  by  the  Principal  Sud- 
der  Ameen  of  that  District,  dated  the 
26th  April  1864, 

Ram  Pershad  Sookul  (Defendant),  Appellant, 

versus 

Raj  under  Sahoy  (Plaintiff)?  Respondent. 

Mr,  R,  T,  Allan  for  Appellant. 

Baboos  Unnoda  Proshad  Banerjee  and 
Onookool  Chunder  Mookerjee  for  Re- 
spondent. 


Suit  to  set  aside  a  sale  by  Hindoo  widows— > 
Held  ^j'  Peacock,  C,  J,,  that  the  High  CDurt  has  tlw 
power  in  special  appeal,  before  remandinfir  a  cas& 
to  see  whether  there  is  any  evidence  on  me  reoorfl 
which  would  warrant  a  contrary  finding  to  that  alpea4x 
come  to  by  the  Judge  below,  and  that  it  would  be  wofk 
than  useless  to  remand  the  present  case  to  the  ludge  to 
find  whether  any  necessity  existed  for  the  saM^  wbea 
the  Court  sees  that  there  is  no  evidence  on  the  reooi^ 
to  prove  the  existence  of  such  necessity,  when  the  Judge 
has  found  that  there  was  no  necessity,  and  when,  if  be 
were  to  come  to  %,  contrary  finding  upon  the  evidcaoc 
as  it  stands,  his  judgment  would  be  reversed^  vpo« 
special  appeal  as  being  a  finding  without  any  evidence 
in  support  of  it. 

Held  contra  by  Bayley ^  J,^  that,  under  Section  ^7% 
Act  VI If.  of  1859,  the  Court  in  special  appeal  cannot 
try  facts  on  the  evidence  on  the  record,  or  whether  the 
evidence  is  sufficient  to  enable  the  Court  to  come  to  A 
conclusion  of  fact  on  the  question  of  legal  necaessity, 
and  that  the  case  should  be  remanded  to  the  Jndige  Mr 
a  clear  finding  on  that  question. 

Bayley,  J, — This  is  a  case  in  whidi 
the  special  appellant's  main  plea  is  that 
the  Lower  Appellate  Court  has  erred  in 
law,  in  investigation,  and  in  procedure,  as 
it  has  come  to  no  proper  judicial  findin^g;;^  as 
to  whether  a  legal  necessity  existed,  sych  as 
would  justify  the  alienation  by  the  'sale 
made  in  this  case  by  the  Hindoo  widows. 

The  Lower  Appellate  Court  dismissed  the 
appeal,  and  afhrmed  the  decision  of  the 
Principal  Sudder  Ameen,  which  was,  thai 
legal  necessity  was  not  shown. 

It  is  urged  before  us  that  there  was  ^ 
debt  of  almost  the  amount  of  the  mon^ 
obtained  by  the  sale.  Further,  that  Rupc^ 
400  of  1,020,  money  had  by  the  vendor,  was 
advanced  on  account  of  Government  reve^ 
nue;  that  the  rest  was  paid  for  mainte* 
nance;  that  there  were  unavoidable  Hindoo 
funeral  ceremonies  (shrads)  to  be  provided 
for;  that  the  Lower  Appellate  Court  itself 
states,  "  it  is  true  that  Rutton  Lall^  fatker 
^^  of  plaintiff,  was  deeply  involved  in  debt^X 
and  again  it  is  true  that  ''Rutton  Lall  wof 
"  exceedingly  extravagant.**  In  reference  tO 
the  statement  by  the  Lower  Appellate  Gout 
that,  ''  as  the  estate  of  Rutton  Lali  was  liu-ge^ 
"the  widows  should  not  have  required  aof 
''advance  in  cash  for  the  purpose  of  their 
''maintenance,**  the  special  appellant  orges 
that  an  estate  may  well  be  large  in  extent 
and  ordinarily  in  resources,  and  yet  be  so 
encumbered,  or  its  owner  in  such  other 
difiiculiies  as  to  have  a  legal  necessity  for 
parting  with  it  as  a  portion  of  his  landed 
property. 

On  the  other  hand,  it  is  pleaded  that  k 
is  not  shown  that  the  Rupees-  400  of  Gov^ 
vernment  revenue,  before  adverted  to« 

pressingly  doe,  and  not  capable  of  .being 

o|^the  incomes  or  mortgage  of  the  veif 
property  in  which  the  arrears  hftd  acctiKd; 
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and  that  the  finding  of  the  Lower  Appellate 
Court  is  substantially  one  of  fad ^  that  the 
estate  was  so  large  in  its  resources  as  to 
inmish  ample  means  for  the  widows  to  pay 
all  necessary  expenses  and  debts  without 
alienating  the  property  in  question  in  this 
case. 

-  NoW|  I  certainly  find  the  Judge  stating 
clearly  that  Rutton  Lall  was  deeply  '*in* 
."  volved  in  debt,"  and  "  exceedingly  ex- 
•*  iravagant."  I  find,  too,  that  for  the  pay- 
ment of  an  alleged  arrear  of  Government 
revenue  Rupees  40c  was  accounted  for  out 
of  part  of  the  money  received  from  the  sale. 

fiat,  whether  the  allegation  of  necessity  is 
a  true  one  or  not,  the  Lower  Appellate  Court 
does  not  clearly,  that  is  (as  it  ought  le- 
gally to  have  done),  investigate  or  find  whe- 
ther the  estate  for  which  the  arrears  of  re- 
veime  had  accrued  was  a  profitable  or  losing 
meM^ne  exhausting  means,  or  furnishing 
them — ^facts  all  important  in  order  to  arrive 
^  a  correct  conclusion  as  to  the  existence 
of  legal  necessity.  Nor  is  it  decided  by  the 
lower  Appellate  Court  whether  the  estate, 
lieing  "large,"  was  so  encumbered  as  to 
yield  nothing,  or  so  productive  as  to  give 
funds,  notwithstanding  Rutton  Lall's  in- 
debtedness and  exceeding  extravagance,  to 
pay  the  debts  and  interest  upon  them,  as 
well  as  unavoidable  shrads  and  charges  of 
maintenance,  as  also  Government  revenue. 
These  facts  necessarily  ought,  in  my  opinion, 
to  have  been  each  and  all  clearly  found,  and 
I  do  not  think  they  are  so,  either  in  terms 
or  in  substance.  At  least,  the  finding  is  so 
tague  and  indefinite,  and  inconsistent  with 
other  facts  recorded  by  the  Lower  Appellate 
Court,  as  to  appear  to  me  to  be  no  legal  find- 
jog  at  all.  In  this  view,  I  would,  according 
.to  the  unvarying  practice  for  the  last  twenty 
Tears,  remand  the  case  for  a  clear,  that  is  a 
legal,  finding  on  these  points. 

isi, — ^What  were  the  available  assets  of 
the  estate  when  the  sale  was  made  ? 

-2»/.— What  were  then  its  debts  and  lia- 
tUities  ? 

jrd, — On  which  side  was  the  balance,  and 
was  It  such  as  to  show,  under  all  the  circum- 
■stances,  such  a  legal  necessity  as  to  justify 
thesale.^ 

I  do  not  think  we  can  try  these  poiiits 
CD  the  evidence  on  the  record,  and  come  to 
a  finding  oi  fact  on  that  evidence. 
»  -That  evidence  consists  of  depositions  of 
iintnesfies  indicating  the  indebtedness  of  the 
4Nnier  and  the  legal  necessity  of  the  sale. 
•Xhe  efficiency  or  insufficiency  of  it  is  li&t 
ior  OS,  I  consider^  to  weigh  when  sitting,  as 


we  now  are,  in  special  appeal.  On  the  cout 
trary,  we  should,  I  think,  in  special  appeal,  be 
assuming  those  functions  which  appertain 
to  the  Lower  Appellate  Court  in  regular 
appeal. 

I  admit  that,  in  a  regular  appeal,  we  should 
decide  the  case  on  the  evidence  without  re- 
mand. But  we  should  then  be  sitting  as  a 
Court  expressly  legally  authorized  to  decide 
on  facts  which  we  are  not  in  special  appeal. 

The  special  appeal  law.  Act  VIIL  of 
1859,  Section  372,  does  not,  in  my  view,  at 
all  allow  of  our  trying  facts  on  the  evidence 
on  the  record,  or  whether  the  evidence  is 
such  evidence  as  is  sufficient  to  enable  us  tq 
come  to  a  conclusion  of  fact  as  to  the  legal 
necessity.  This  sufficiency  of  evidence  is, 
in  my  view,  a  matter  for  regular  appeal  only. 

The  procedure  in  special  appeal,  it  is  said, 
is  to  be  the  same  as  far  as  applicable  as  that 
in  regular  appeal.  But  that  provision  of 
the  law  will  not  enable  us  to  try  questions 
of  fact  on  evidence  in  special  appeal,  exactly 
as  we  should  in  regular  appeal,  because  the 
legal  distinction  between  the  two  forms  of 
appeal  is  that  the  former  trial  shall  be  li- 
mited to  the  questions  detailed  in  Section 
372,  from  which  a  finding  of  fact  is  entirely 
excluded,  and  the  latter,  i,  e.,  regular  ap- 
peal, may  be  on  ques.ions  of  law  and  ques- 
tions of  fact  also. 

I  would,  therefore,  remand  the  case  for 
a  clear  finding  of  fact  on  the  points  above 
indicated. 

Peacock,  C,J. — ^The  decree  of  the  first 
Court  which  was  affirmed  by  the  Judge  wa3 
that  the  deed  of  sale  be  set  aside,  and  that 
the  plaintiff  do  recover  possession.  I  am  ojf 
opinion  that  the  decision  of  the  Lower  Court 
of  Appeal  ought  to  be  affirmed  with  cost§ 
so  far  as  it  relates  to  setting  aside  the  deed 
of  sale  and  the  costs  in  the  Lower  Courts. 

The  plaintiff  is  the  son  of  Rutton  Lall,  and 
sues  for  possession  of  the  property  by  set- 
ting aside  a  deed  of  sale  executed  by  the 
widows  of  Rutton  Lall  as  guardians  of  the 
plaintiff  during  his  minority.  The  deed  is 
dated  29th  March  1844.  The  Court  of  first 
instance  found  that  there  was  no  necessity 
to  sell  the  property,  and  gave  a  decree  for 
the  plaintiff,  and  the  Lower  Appellate  Court 
affirmed  that  decree  by  dismissing  the  ap- 
peal. The  Judge  says  that  Rutton  Lall,  in 
conjunction  with  the  widows  of  his  brother, 
executed  a  zur-i-peshgee  deed,  dated  the  13th 
of  June  1838,  an  ikramamah,  dated  the  7th 
of  January  1839,  and  a  tumussook,  dated  the 
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^th  Chejt  1:^47,  for  sums  amounting  to 
Rupees  5,925,  and  that,  after  deducting  the 
amount  due  under  the  said  deeds,  and  inter- 
est, amounting  altogether  to  Rupees  5,980, 
there  remained  Rupees  1,020,  the  balance  of 
(he  purchase-money,  out  of  which,  it  is  al- 
leged that  Rupees  400  had  been  previously 
advanced  to  pay  Government  revenue ;  and 
the  balance  was  paid  in  cash  to  the  widows. 
He  further  says :  "  It  is  argued  that  the 
"  greater  portion  was  employed  to  pay  off 
"  the  debts  of  Rutton  Lall,  and  that  of  the 
"  balance  a  portion  was'  used  to  pay  Go- 
"  vernment  revenue,  and  only  a  small  amount 
"  was  appropriated  by  the  widows  for  ne- 
**  cessary  expenses.  But  no  attempt  was 
"  made  to  show  that  there  was  any  neces- 
''sity  iq  sell  the  estate  at  all.  It  is  true 
"that  Rutton  Lall  was  exceedingly  extrava- 
*^  gant.  His  estate,  however,  was  large,  and 
"  ought  to  have  produced  sufficient  to  main- 
^*tain  the  widows  and  their  dependants. 
"  No  valid  reason  has  been  given  why  the 
"  zur-i-peshgee  deed,  the  ikrarnamah,  and 
**tumussook  should  not  have  been  allowed 
''to  remain  in  the  same  state  as  Rutton 
^'  Lall  left  them.  In  regard  to  the  ikrar- 
^  namah,  the  sale  was  certainly  premature, 
for  interest  was  not  to  run  on  it  till  1252 
Fuslee,  yet  the  property  was  sold  in  1251 
''Fuslee.  Again,  it  has  been  ruled  by  the 
**  Sudder  Court,  Assonissa  Begum,  Defend- 
"ant.  Appellant,  versus  Radha  Benode 
"Misser,  Plaintiff,  Respondent,  dated  2i8tof 
"July  1856,  and  other  cases,  that  the  sale 
"  of  property  for  the  payment  of  Govern- 
ment revenue  except  under  special  cir- 
cumstances is  not  valid.  No  necessity 
^  has  been  shown  for  the  advance  paid  on 
"  account  of  Government  revenue  in  this 
"  case,  and  as  the  estate  of  Rutton  Lall  was 
"  large,  the  widows  should  not  have  re- 
quired any  advance  in  cash  for  the  pur- 
pose of  their  maintenance.  Suhawun  Lall 
"and  Shooboo  Lall  (the  purchasers)  have 
since  disposed  of  the  property  to  the 
defendant,  appellant,  under  a  deed  of  sale 
for  Rupees  14,700,  and  it  is  pointed  out  by 
the  plaintiff  that  it  is  clear  that  his  guard- 
ians did  not  receive  an  equitable  amount 
**  for  the  property." 

It  is  contended  in  argument  that  the 
Judge  was  wrong  in  finding  that  there  was 
no  necessity  to  sell,  for  he  says  that  Rutton 
Lall  was  exceedingly  extravagant.  But 
the  extravagance  of  Rutton  Lall  does  not 
necessarily  show  that  it  was  necessary  for 
the  widows  to  sell  any  portion  of  the  estate ; 
iHFid  the  Judge  expressly  finds  that  the  estate 
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was  large,  and  ought  to  have  produced 
sufficient  to  maintain  the  widows  and  their 
dependants.  ' 

It  was  also  contended  that  the  advance 
of  400  rupees  on  account  of  Government 
revenue  showed  a  necessity,  and  that,  when 
the  Judge  says  that  no  necessity  has  beeil 
shown  for  the  advance  made  on  account  of 
Government  revenue,  he  must  be  under- 
stood to  mean  that  no  special  circumstances 
existed  which  warranted "  the  widows  in 
borrowing  that  money  according  to  the  rul- 
ing of  the  case  which  was  decided  in  1856 
and  was  cited  by  the  Judge,  and  that,  a) 
that  case  has  been  overruled,  the  Judge  was 
wrong  in  point  of  law  in  holding  that  no 
necessity  existed  for  selling  the  estate  lii 
order  to  discharge  the  amount  borrowed  for 
the  payment  of  Government  revenue. 

When  the  Judge  says  that  no  necessity 
has  been  shown  for  the  advance  paid  on  a^ 
count  of  Government  revenue,  I  do  not 
understand  him  to  mean  that  no  necessity 
has  been  shown  which  would  bring  the  case 
under  the  special  circumstances  referred  tp 
in  the  case  cited.  On  the  contrary,  I  thfflk 
he  intended  to  find  generally  that  no  necc^ 
sity  to  sell  or  to  obtain  the  advance  for  the 
purpose  of  paying  Government  revenue  had 
been  shown.  He  concludes,  "under  any 
"  circumstances,  the  widows,  as  shown  above, 
"had  no  power  to  sell  the  estate,  and  do 
"  pressing  necessity  for  doing  so  has  hwi 
"  adduced.'' 

The  case  of  Hunoomanpersaud  Panday 
versus  Musst.  Babooee  Munraj  Koonwarce; 
6  Moore's  Indian  Appeal  cases,  page  39J. 
was  cited.  In  that  case  it  was  laid  down 
that  the  power  of  a  manager  of  an  infart 
heir  to  charge  an  estate  not  his  own  is 
under  the  Hindoo  Law  a  limited  and  qna^ 
lified  power.  It  can  only  be  exercised 
rightly  in  a  case  of  need  or  for  the  benefit 
of  the  estate;  but  where  in  the  particnbr 
instance  the  charge  is  one  that  a  pnidcrt 
owner  would  make  in  order  to  benefit  the 
estate,  the  bond  fide  lender  is  not  affected 
by  the  precedent  mismanagement  of  the 
estate.  The  actual  pressure  on  the  estate, 
the  danger  to  be  averted,  or  the  benefit  » 
be  conferred  upon  it  in  the  particular  in- 
stance, is  the  thing  to  be  regarded.  Fur- 
ther it  was  said  :  "  The  lender  is  bound  td 
"  enquire  into  the  necessities  for  the  loan,  w 
"satisfy  himself  as  well  as  he  can,  wi* 
"  reference  to  the  parties  with  whom  he  tt 
';^aling,  that  the  manager  is  acting  in  W 
"  particular  instance  for  the  benefit  of  W 
«  estate ;  but  their  Lorfships  think  thtt,-  s 
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''be  does  so  enquire  and  acts  honestly,  the 
''real  existence  of  an  alleged  sufficient  and 
"  reasonable  credited  necessity  is  not  a  con* 
"ditioD  precedent  to  the  validity  of  his 
"  charge." 

In  the  present  case  the  estate  was  sold 
ior  7,000  rupees  and  in  about  4  or  5  years 
I  afterwards,  namely,  in  November  1849,  it  was 
sold  for  Rupees  14,000.  It  was  contended 
that  there  was  no  evidence  to  show  that  the 
plaintiff  did  not  receive  an  equitable  amount 
for  the  purchase,  inasmuch  as  other  portions 
of  the  same  estate  were  sold  by  other  share- 
holders for  a  less  amount.  It  is  not  neces- 
saiy  in  this  appeal  to  decide  whether  the 
estate  was  sold  for  an  inadequate  price  or 
not.  I  think  that  the  onus  lay  upon  the 
I  defendant  to  show  that  there  was  some  danger 
to  be  averted  from,  or  some  benefit  to  be  con- 
ferred upon,  the  estate  by  the  sale,  or  that 
the  purchaser  under  whom  he  claims  did 
make  enquiries  into  the  necessity  for  the 
|sale,  and  satisfied  himself  that  the  widows 
acting  in  this  particular  instance  for 
\t  benefit  of  the  infant.  Here  no  evidence 
[as  given  that  there  was  an  actual  neces- 
itf  to  sell,  nor  that  any  representations  were 
tde  to  the  purchaser  by  the  widows,  which, 
f  honestly  believed,  were  sufficient  to  satisfy 
tim  that  there  was  such  a  necessity,  or  that 
'le  widows  were  acting  for  the  benefit  of 
te  estate.  On  the  contrary,  the  Judge 
ids  that,  although  Rutton  Lall  was  exceed- 
ingly extravagant,  his  estate  was  large  and 
^bt  to  have  produced  sufficient  to  main- 
the  widows  and  their  depen*dants.  The 
for  which  zur-i-peshgee  had  been 
uted  had  not  expired,  and  interest  had 
commenced  to  run  on  the  ikrarnamah  at 
te  time  when  the  sale  was  effected. 
The  judgment  is  not  so  clearly  expressed, 
nor  are  the  facts  so  distinctly  found,  as  they 
ttigbt  have  been.  When  the  Judge  says 
that  the  estate  ought  to  have  produced  suffi- 
cient to  maintain  the  widows  .and  their  de- 
pendants, I  think  he  means  that  it  was 
capable  of  producing  sufficient ;  and,  when  he 
nys  that  the  estate  of  Rutton  Lall  was 
I^ge  and  the  widows  should  not  have  re- 
quired any  amount  in  cash  for  the  purpose 
of  their  maintenance,  I  think  he  meant  to 
€^7  that  there  was  no  necessity  for  any  such 
advance.  I  do  not  think  that  any  error  in 
Iftw  has  been  shown  sufficient  to  induce  us 
to  reverses  the  decision  of  the  Judge  and  to 
hold  that  the  sale  was  valid  as  having  been 
made  under  necessity,  or  was  one  which  a 
prudent  owner  would  have  made  for  the  pUr- 
pose  of  benefiting  the  remainder  of  the  estate. 
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It  was  urged  that  we  ought  to  remand  the 
case  for  further  enquiry,  and  to  direct  the 
Judge  to  find  the  facts  with  greater  clearness 
and  certainty.  I  regret  to  differ  from  piy^ 
Hon'ble  colleague,  but  I  am  of  opinion  that 
we  ought  not  to  remand  the  case,  unless  we 
see  that  there  is  evidence  on  the  record 
which  would  justify  the  Judge  in  finding  that 
there  was  a  legal  and  valid  cause  for  the  sale, 
or  that,  from  enquiries  which  the  purchaser 
made,  he  was  honestly  induced  to  believe 
that  a  necessity  for  selling  existed,  or  that  a 
sale  was  beneficial  to  the  interests  of  the 
infant.  No  such  evidence  has  been  pointed 
out,  and  there  is  none  which  would  have 
warranted  the  Judge  in  upholding  the  deed 
of  sale. 

It  appears  to  me  that  we  have  the  power, 
before  we  remand  the  case,  to  see  whether 
there  is  any  evidence  on  the  record  which 
would  warrant  a  contrary  finding.  It  would 
be  worse  than  useless  to  put  the  parties  to 
expense  and  delay  by  remanding  the  case  to 
the  Judge  to  find  whether  any  necessity 
existed  for  the  sale  of  the  estate  with  re- 
ference to  the  400  rupees  borrowed  for  the 
payment  of  Government  revenue,  or  for  the 
purpose  of  find'mg  whether  any  necessity 
existed  for  selling  for  the  purpose  of  pro- 
viding maintenance  for  the  family,  or  for  the 
purpose  of  discharging  the  debs  which  were 
paid  out  of  the  purchase- money,  when  we 
see  that  upon  the  record  there  is  no  evidence 
to  prove  that  any  such  necessity  existed, 
when  the  Judge  has  found  that  there  was  no 
necessit}%  and  when,  if  he  were  to  come  to  a 
contrary  finding  upon  the  evidence  as  it 
stands,  his  judgment  would  be  reversed  upon 
special  appeal,  as  being  a  finding  without 
any  evidence  in  support  of  it. 

It  was  suggested  by  Mr.  Allan  on  behalf 
of  the  defendant,  appellant,  that  the  defendant 
might  be  allowed  to  call  further  witnesses 
if  the  case  were  remanded.  But  I  am  of 
opinion  that  the  case  ought  not  to  be  re- 
manded for  the  purpose  of  enabling  the 
plaintiff  to  make  out  a  fresh  case.  Each  of 
the  parties  had  to  prove  his  case  in  the  Lower 
Court,  and  each  of  them  ought  at  that  time 
to  have  given  all  the  evidence  in  his  power 
in  support  of  his  case.  If  we  were  to  re- 
mand cases  for  the  purpose  of  allowing  par- 
ties to  improve  their  respective  cases  by 
calling  further  witnesses,  there  would  be  no 
end  to  litigation.  As  it  is,  this  case  has  al- 
ready been  once  remanded,  and  returned 
under  that  remand. 

It  appears  that  the  debts  due  under  the  zur* 
i*pethgee,  ikrarnamah,  and  tumussook  have 
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not  been  actually  paid.  These  debts  were 
treated  as  satisfied  by  credit  for  the  amount 
being  given  against  the  purchase- money, 
which  was  not  paid  in  full.  Under  these 
circumstances  the  plaintifiE  is  not  entitled  to 
possession,  but  merely  entitled  to  his  equity 
of  redemption.  It  must  be  borne  in  mind 
that  the  zur-i-peshgee  was  executed  by 
Rutton  Lall,  the  father,  and  not  by  his  widow. 

I  at  one  time  thought  that  we  might  di- 
rect the  necessary  accounts  to  be  taken  for 
redeeming  the  mortgage,  but,  as  the  plaintiff 
has  not  taken  the  necessary  steps  for  redemp- 
tion, and  has  not  tendered  or  brought  into 
Court  the  principal  money  borrowed  on  the 
security  of  the  mortgage,  he  is  not,  as  yet,  in 
a  position  to  redeem. 

All  we  can  do  is  to  set  aside  the  deed  of 
sale,  leaving  the  plaintiff  to  adopt  such 
measures  as  he  may  be  advised  for  redeeming 
the  estate. 

The  decision  of  the  Lower  Appellate  Court 
should,  in  my  opinion,  be  affirmed  with  costs, 
so  far  as  it  sets  aside  the  deed  of  sale,  and 
reversed  so  far  as  it  orders  possession,  the 
decision  of  the  Lower  Appellate  Court  will 
stand  as  to  the  costs  of  the  Lower  Courts,  and 
appellant  will  pay  the  costs  of  this  appeal. 


The  26th  September  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

Benamee  holdings — Estoppel 

Case  No.  1641  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
1 6th  February  j866y  reversing  a  decision 
passed  by  the  Moonsiff  of  Pothna,  dated 
the  14th  May  1864, 

Ram  Dhun  Mookerjee  (Plaintiff),  Appellant, 

versus 

Monee  Kornica  Debee  and  others  (Defend- 
ants), Respondents. 

Baboo  Bhowanee  Churn  Dull  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Kishen 
Kishore  Ghose  and  Kedarnath  Chatterjee 
for  Respondents. 

Where  a  person  apparently  holds  a  tenure  in  a  zem- 
indaree,  is  recorded  m  the  serishtah,  and  is  nominally 
in  possession,  though  in  a  suit  for  rent,  or  as  to  the  state 
of  the  property,  the  zemindar  is,  at  any  particular  time, 
unable  to  prove  that  such  person  is  holding  benamee 
for  others  really  interested,  or  if  in  any  future  years 
such  zemindar  can  show  that  these  persons  are  then 
really  enjoying  the  profits,  paving  the  rents,  and  acting 
as  owners,  he  is  not  preventedf  by  a  decision  as  to  the 
rents  or  title  in  former  years,  from  showing  what  is  the 
fttate  of  things  in  any  subsequent  years. ' 


This  is  a  suit  by  the  plaintiff,  claiming 
as  heir  of  Joala  Mookhee,  for  a  declaration  of 
his  title  to  succeed  to  a  certain  jote  consisting* 
of  59  beegahs,  which  he  alleged  to  have  been 
in  her  possession. 

The  Judge,  Mr.  Wauchope,  on  a  former 
occasion,  tried  the  question,  and  found  that 
the  plaintiff  was  not  in  possession  ;  that  cer- 
tain persons  called  Ram  Soondur,  Ram 
Taruck,  and  Khetturnath,  were  and  had 
been  in  possession  ;  and  that  there  was  no- 
thing to  show  that  plaintiff  was  the  ryot 

The  case  was  remanded  by  this  Court; 
the  Court  observing  that  plaintiff  claimed 
the  tenure  as  the  heir  of  Joala  Mookbee, 
and  that  it  was  admitted  that  the  tenare 
was  recorded  in  her  name  in  the  serishtah  of 
the  defendant.  The  Court  directed  the 
Judge  to  find  whether  Joala  Mookhee  was 
ever  in  possession,  and  whether  the  plaint- 
iff has  a  claim  to  succeed  to  her  by  inherit- 
.ance. 

On  remand  the  Judge,  Mr.  Lillie,  has 
found  that  the  three  persons  above  named, 
Ram  Taruck,  Ram  Soondur,  and  Khettur- 
nath, have  always  been  in  possession,  and 
that  Joala  Mookhee  was  not  really  in  posses- 
sion at  all,  and  he  has  sufficiently,  and,  we 
think,  satisfactorily,  tried  the  question  which 
he  was  required  to  try  by  the  order  of 
remand. 

On  appeal  the  plaintiff  contends  that,  in  a 
former  decision  in  1849,  Joala  Mookhee,  in 
a  suit  against  the  former  putneedar  Gocool 
Chunder  Thakoor,  obtained  a  decree,  declar- 
ing the  59  beegahs  now  in  suit  belonged  to 
her,  and  he  contends  that  the  present  de- 
fendant is  bound  by  that  decision;  and  that 
the  Judge  ought  to  have  relied  on  that  de- 
cision, and  found  that  Joala  Mookhee  was 
in  possession. 

The  appellant  does  not  and  did  not  show 
that  the  present  defendant  is  privy  in 
estate  to  Gocool  Chunder  Thakoor,  ihedcfcnd- 
ant  in  the  former  suit.  _  It  is  suggested  by 
the  respondent's  Counsel  that  the  pntncc- 
daree  interest  of  Gocool  Chunder  was  sold 
under  Regulation  VIH.  of  1819;  but  there 
is  no  proof  of  this  one  way  or  the  other. 
If  the  appellant  wished  to  rely  upon  the 
decision  now  produced  as  binding  on  the 
defendant,  it  was  his  business  to  prove  that 
the  defendant  came  in  under,  or  was  pnjT 
in  estate  to,  Gocool  Chunder.  This  « 
wholly  failed  to  do.  But,  independenlljr  « 
the  failure  of  proof  on  this  point,  we  mine 
jjljt,  where  a  person  apparently  Wds  « 
tenure  in  a  zemindaree,  is  recorded  mtK 
serishtah,   and  is  noimnally  in  pos«c»« 
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though  in  a  suit  for  rent,  or  as  to  the  state 
of  the  property,  the  zemindar  is,  at  any  par- 
^icalar  time,  unable  to  prove  that  such  per- 
son is  a  mere  name,  holding  benamee  for 
some  other  persons  really  interested,  or  if,  in 
any  future  years,  such  zemindar  can  show 
that  these  persons  are  then  really  enjoying 
the  profits,  paying  the  rents,  and  acting  as 
ovners,  he  is  not  prevented  by  a  decision 
as  to  the  rents  or  title  in  former  years  from 
showing  what  is  the  state  of  things  in  any 
subsequent  years. 

On  all  these  grounds,  therefore,  we  think 
that  the  decision  of  the  Judge  dismissing 
the  plaintiff's  suit,  and  declaring  that,  as 
heirof  Joala  Mookhee,  he  was  not  entitled 
to  a  decree,  was  one  which  he  was  compe- 
tent to  pass,  notwithstanding  the  former  de- 
cision, and  we  affirm  the  decree  of  the 
Court  below,  and  dismiss  this  appeal  with 
costs  and  interest. 


The  26th  September  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
riath  Pundit,  Judges, 

Siurej  Map — Possession — Evidence. 

Case  No.  1558  of  1866. 

Special  Appeal  from  a  decision  passed  by 
ihi  Judge  of  Sylhet,  dated  the  igth 
March  i866f  modifying  a  decision  passed 
by  the  Moonsiff  of  Russoolgunge^  dated 
the  2^th  November  iS6^. 

Mahomed  Meher  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Sheeb  Pershad  Surmah  and  others  (Defend- 
ants), Respondents, 

B<Aoo  Greesh  Chunder  Ghose  for  Appel- 
lants. 

No  one  for  Respondents. 

A  person  in  possession  may  sue  to  set  aside  a  survey- 
map. 

A  survey-map  is  not  conclusive  evidence  of  possession. 

It  is  clear  that  the  Lower  Appellate  Court 
thinks  the  case  of  the  special  appellant  to  be 
different  from  what  jt  really  is,  because 
plaintiff  had  alleged  that  he  was  in  pos- 
session. 

The  inference  to  be  derived  from  the 
decision  of  the  Lower  Appellate  Court  is 
that  that  Court  believes  that,  in  every  case 
of  survey,  as  a  question  of  fact,  the  decii^On 
must  always  be  in  favor  of  the  party  in 


possession,  and  that,  therefore,  only  he  who 
is  out  of  possession  can  sue  to  correct  a 
survey-map. 

The  law  requires  the  Revenue  Authorities 
to  survey  and  make  thak  according  to  posses- 
sion ;  but  it  may  happen  that  a  party  not  in 
possession  may  suicceed  in  obtaining  a  thak 
favorable  to  his  interests,  and  prejudicial  to 
that  of  the  party  actually  in  |>ossession,  to 
set  aside  which  the  latter  must  be  obliged  to 
sue  in  a  Civil  Court. 

The  Lower  Appellate  Court,  by  holding 
the  survey-map  to  be  of  itself  conclusive 
proof  of  possession  by  the  defendant,  has 
attached  much  more  weight  to  it  than  it 
legally  deserved  in  a  case  like  this  brought 
tp  shew  that  it  was  wrongly  prepared. 

Both  the  Courts  have  found  the  question 
of  title  in  favor  of  the  special  appellant,  and 
the  Court  of  first  instance  also  found  that 
defendant  was  not  in  possession,  and  we 
think  it  is  quite  probable  that,  if  the  Lower 
Appellate  Court  tries  the  question  of  posses- 
sion properly  on  all  the  evidence  on  the 
record,  and  does  not  give  undue  weight  to 
the  survey-map,  the  Lower  Court  may  also 
find  ^possession  in  the  plaintiff. 

As  it  is  clear  that  the  question  of  posses- 
sion has  not  been  properly  tried  by  the 
Lower  Appellate  Court,  we  remand  the  case 
to  that  Court  to  re-try  the  question  with 
reference  to  the  above  remarks. 


The  26th  September  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Oral  Evidence  (to  vary  deed). 

Case  No.  1575  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhooty  dated  the  ijth 
March  1^6^,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  21st  March  iSSj, 

Shewab  Sing  (Defendant),  Appellant, 

versus 

Shaikh  Asgur  Ali  and  others  (Plaintiffs), 

Respondents, 

Baboos  Tarucknath  Dutt  and  Debendro 
Narain  Rose  for  Appellant. 

Mr,  R,  E,   Twidale  and  Baboo   Upprokash 
Chunder  Mookerjee  for  Respondents. 

Oral  evidence  may  be  received  to  prove  that  the  con- 
sideration stated  in  a  deed  to  have  been  paid  was  not  |>aid, 
but  not  to  prove  that  only  a  small  portion  of  the  oonsider- 
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ation  stated  in  the  deed  to  have  been  received  in  full  was 
to  be  paid  at  the  time,  and  that  the  rest  was  not  only  to 
remain  in  abeyance  pending  the  result  of  a  suit,  but  to 
be  paid  only  m  case  of  the  successful  termination  of 
that  suit. 

Thk  special  appellant  contends  that,  under 
the  decisions  of  the  Full  Bench,  dated  5th 
of  February  1866  (pages  68  and  76,  Volume  V. 
of  Sutherland's  Weekly  Reporter),  the 
Lower  Appellate  Court  should  not  have  re- 
ceived oral  evidence  to  vary  the  original 
contract  in  one  of  the  essential  conditions, 
viz,y  regarding  the  time  and  mode  of  the 
payment  of  the  major  portion  of  the  consi- 
deration-money. 

We  admit  that  this  case  before  us  is  not 
the  same  as  a  case  in  which,  although  a 
deed  recites  that  the  consideration  has  been 
paid,  without,  however,  any  allegation  of  the 
right  of  the  vendor  to  receive  the  considera- 
tion being  aflFected  or  limited  by  any  addi- 
tional verbal  contract,  the  vendor  comes  in 
Court  to  sue  on  the  allegation  that  the 
money  was  not  received  by  him. 

In  such  a  case  the  vendor  may  be  allowed, 
on  the  ground  of  constructive  fraud,  to  prove 
orally  a  variance  in  the  terms  of  the  deed 
to  the  effect  that  the  consideration,  stated  to 
have  been  paid,  was  not  paid. 

Here,  however,  the  case  is  quite  different. 
The  evidence  relied  upon  by  the  Lower  Ap- 
pellate Court  is  that,  by  an  additional  oral 
contract,  it  was  agreed  that  the  vendor 
should  then  only  have  a  small  portion  of  the 
consideration  in  the  deed  recorded  as  already 
received  in  full;  and  that  the  right  of  the 
vendor  to  demand  the  rest  was  to  remain  in 
abeyance  until  the  vendee  got  a  decree  in  a 
suit  pending  up  to  the  highest  Appellate 
Court ;  and,  moreover,  that  the  rights  of  the 
vendor  to  recover  any  balance  would  cease 
and  determine,  if  that  suit  would  be  decided 
ultimately  against  the  vendee. 

This  undoubtedly  is  a  variance  for  which 
oral  evidence  cannot  be  received  under  the 
decision  of  the  Full  Bench  noted  above. 

The  Court  below  does  not  appear  to  de- 
cide that  it  has  come  to  this  conclusion,  with 
reference  to  the  conduct  of  the  parties  as 
shewing  their  own  acts  and  intentions  re- 
garding the  contract ;  nor  is  there  any  men- 
tion of  such  acts  or  conduct. 

We,  accordingly,  reverse  the  decision  of 
the  Lower  Appellate  Court,  and  remand  the 
case  to  that  Court  to  re-try  it  with  refer- 
ence to  the  decision  of  the  Full  Bench,  and 
to  these  remarks. 


The  38th  September  1866. 

Present : 

The  Hon'ble  H.  V.Bayley  andShumbhoonatt 

Pundit,  Judges, 

Snit  to  establish  titie— Sectkm  IS  Act  XIV. 

of  1859. 

Case  No.  1583  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sylhet,  dated  ike  20th 
March  1866,  reversing  a  decision  passed 
by  the  Moonsiff  of  Sunkerpore,  dated  the 
20th  November  186$, 

Sreenath  Surmah  (Plaintiff),  Appellant^ 

versus 

Bishonath  Surmah  and  others  (Defendants), 

/Respondents, 

Baboo  Greesh  Chunder  Ghose  for 
Appellant. 

Baboos  Gopal  Lai  Mitter  and  Mohinet 
MohUn  Roy  for  Respondents. 

A  person  dispossessed  of  immoveable  property,  ia 
suing  to  establish  his  title  to  such  property,  need  noe 
also  sue  to  set  aside  a  decree  underSection  15,  Act  XI  Vof 
1859 ;  nor  ought  his  suit  to  establish  title  to  be  dismissed 
merely  because  the  boundaries  in  his  plaint  differ  fiom 
those  in  the  decree  under  Section  15* 

The  special  appellant's  suit  was  od  title, 
and  he  had  no  occasion  to  ask  distinctly  for 
setting  aside  the  decree  under  Section  15. 
Act  XIV.  of  1859,  awarded  to  the  defendant, 
because,  on  plaintiff's  succeeding  in  obtain- 
ing a  decree  on  title,  the  effect  of  that 
decree  (like  a  decree  under  Act  IV.)  would 
by  itself  cease  and  determine. 

Plaintiff  could  not,  only  because  he  had 
sued  also  to  set  aside  what  is  called  a  sum- 
mary order,  under  Section  15  of  Act  XIV. 
of  1859,  be  entitled  to  obtain  a  decree, 
without  proving  his  title  to  the  lands  he 
claims. 

The  defence  of  the  defendant  is  that  tiie 
lands  decreed  to  the  defendant  under  Sec- 
lion  15  of  Act  XIV.  of  1859  are  not 
identical  with  the  lands  now  in  dispute;  on  the 
contrary,  on  the  assumption  of  the  identity, 
defendant  pleads  limitation.  Whether  limita- 
tion will  apply  or  not  is  a  different  question. 

The  plaintiff  may  have  in  his  plaint  ivrii- 
ten  boundaries  quite  different  from  the 
boundaries  given  in  the  decree.  That,  how- 
ever, would  not  of  itself  decide  that  pluat* 
iff  is  not  correct.  The  boundaries  in  the 
decree  may  be  wrong.  Even  if  plaintiff 
had  given  in  his  plaint  wrong  boundaries  of 
the  lands,  possession  of  which  was  awarded 
ttr^he  defendant,  that  does  not  prove  that 
plaintiff  had  given  wrong  boundariea  oC  the 
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Jands  claimed  by  him.  Even  if  he  had 
done  this,  that  would  be  no  good  reason  to 
refuse  him  a  decree  according  to  true  bound- 
aries of  the  lands  to  which  he  may  be 
found  entitled. 

The  Lox^-er  Appellate  Court  was  not  then 
justified  in  dismissing  the  suit,  merely  be- 
cause the  boundaries  in  the  plaint  differed 
from  the  boundaries  in  the  decree  un<.1er 
Section  15  of  Act  XIV.  of  1859. 

Even  if  the  plaintiff  has  sued  for  other 
lands  separate  from  those  for  which  the 
award  was  made  in  defendant's  favor,  that 
also  of  itself  would  not  be  a  ground  to  dis- 
miss the  case  of  the  plaintiff. 

li^  for  the  lands  plaintiff  has  now  sued  for, 
be  can  shew  titie»  he  will  be  entitled  to 
obtain  a  decree,  and  will  lose  his  suit  if  he 
fail  to  prove  his  title  or  (if  necessary)  title 
and  possession  for  the  lands  claimed  by  him. 

We,  accordingly,  remand  the  case  to  the 
Lower  Appellate  Court,  to  re-try  the  appeal 
before  it,  with  reference  to  the  above 
remarks. 


The  29th  September  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 

yusfice,  and  the  Hon'ble  L.  S.  Jackson, 

yudge. 

Jurisdiction— Judgement— Difference  of  opinion 
in  A  Court  of  two  or  more  Judges -> Mortgage 
— Ltmitfttioii. 

Case  No.  19^  of  1864. 

Regnker  Appeal  from  a  decision  passed  bv 
the  Principal  Sudder  Ameen  of  Hooghly, 
dated  the  8th  March  1864. 

Khelut  Chunder  Ghose  (Defendant), 

Appellant^ 

versus 

Tarachorn  Koondoo  Chowdry  and  others 
(Plaintiffs),  Respondents, 

Messrs.  A,  T,  T.  Peterson  and  R.  T,  Allan, 
and  Bahoos  Onookool  Chunder  Mookerjee 
and  Rajender  Misser  for  Appellant. 

Mr^  y?.  y,  Doyne  and  Bahoos  7'ara  Pro- 
sonno  Mookerjee  and  Mohendro  Loll 
Seal  for  Respondents. 

I«  a  Cooft  where  the  concurrence  of  two  or  more 
Jod^es  is  necessary  to  a  judicial  determination,  there 
moat  be  a  brinflpnsf  together  of  the  minds  of  the  Judges 
and  an  expression  of  opinion  thereafter.  If  the  Judges 
Jiifer  in  opinioo  on  points  of  law/  and  do  not  state  the 
points  on  which  thev  differ,  there  is  no  determination  of 
the  case ;  and.  should  the  case  thereupon  be  referr^r)  jo 
other  Judres  for  final  determination,  snch  other  Judges 
iMve  iwriBoictHM  to  go  into  the  whole  case. 


Under  an  Engh'sh  deed  a  mortgagee  is  entitled  to 
possession  before  foreclosure  immediately  upon  default, 
and  he  would  hold  possession  subject  to  his  own  right 
to  foreclose  and  to  the  mortgagor's  right  to  redeem. 
The  decree  in  the  foreclosure-suit  would  not  be  binding 
on  a  party  who  purchased  bond  fide  the  rights  of  the 
mortgagor,  or  a  portion  of  them,  before  the  pendency 
oi  any  suit  against  the  mortgagor. 

In  a  suit  to  recover  possession  of  land  under  a  mort- 
gage-deed, limitation  will  count  as  against  the  mortga- 
gee from  the  date  of  default,  and  the  pendency  of  a 
foreclosure-suit  will  not  prevent  limitation  from  run- 
ning. 

Peacock,  C  J, — This  was  a  suit  brought 
by  the  plaintiffs  as  mortgagees  to  recover 
against  the  defendant  who  was  a  purchaser 
from  the  mortgagor.^  The  case  was  tried 
before  the  Principal  Sudder  Ameen,  who 
gave  a  decree  in  favor  of  the  plaintiffs.  A 
regular  appeal  was  brought  before  this  Court, 
and  came  originally  before  a  Division  Bench 
consisting  of  Mr.  Justice  Morgan  and  Mr. 
Justice  Shumbhoonaih  Pundit.  Upon  the 
hearing,  the  case  was  remanded  to  the 
Principal  Sudder  Ameen  for  the  trial  of 
certain  issues,  and  afterwards  remitted  with 
his  finding  thereon  to  the  High  Court. 
After  a  further  hearing  of  the  appeal  before 
the  Division  Bench  consisting  of  the  same 
learned  Judges,  each  of  them  recorded  his 
opinion  upon  the  case  as  follows : — 

*'  Morgan^  J. — ^The  result  of  the  finding  on  the  issues 
which  were  framed  by  us  when  this  appeal  wa^  in  part 
heard  here  in  September  1864  is  to  establish  that  the 
chur,  the  subject  of  the  suit,  was  in  ami  before  the  year 
1845  &n  accretion  to  the  Sulbhan  zemindaree,  and  that 
it  was  therefore  the  property  of  Unnoda  Pershad  Roy, 
the  zemindar,  when  he  mortgaged  the  zemindaree  to 
Sreekissen  Singh  in  October  KS45,  also  that  the  chur 
was  in  the  mortgagor's  possession  until  the  year  1 849, 
when  it  was  sold  to  Gooroo  Churn  Sen,  and  that  it  was 
afterwards  held  by  Gooroo  Churn  Sen,  until  the  sale  in 

by  his  Assignee  in  Insolvency  to  the  defendant, 

since  which  time  it  has  been  in  the  defendant's 
possession.  It  has  also  been  found  that  neither  the 
original  proprietor  Unnoda  Pershad  Roy  nor  those  who 
have  since  been  the  owners  of  the  chur  under  the 
purchase  in  1649  from  him  have  ever  acknowledged  the 
title  of  Sreekissen  Singh,  or  of  any  of  th  e  mortgagees 
as  extending  over  this  chur  by  payment  of  interest  or 
(as  I  read  the  Principal  Sudder  Ameen's  judgment)  by 
any  other  recognition  of  the  mort^ges.  The  fact 
probably  is  that,  the  mortgages  bemg  of  the  zemin- 
daree, it  was  erroneously  assumed  that  the  chur  was  not 
comprised  therein,  and  that  it  continued  to  be  the  abso- 
lute and  unencumbered  property  of  Unnoda  Pershad 
Roy  and  of  the  subsequent  purchasers.  Prior  to  its 
^e  in  1849,  the  chur  had  been  settled  with  the  pro>- 
prietor  separately  from  the  parent  estate.  Whatever 
may  have  been  the  actual  intention  of  the  parties  ti)  the 
mortgage,  and  whatever  the  subsequent  mode  of  dealing 
with  the  chur,  the  words  of  the  mortgage-deed  itself 
operate  to  convey  to  the  mortgagees  both  the  zemin- 
daree and  the  chur. 

**  The  foreclosure-suit  in  the  Supreme  Court  converted 
the  plaintiffs  from  mortgagees  into  absolute  proprietors 
of  the  zemindaree  ;  but  the  defendant  Khelut  (.hundra 
Ghose's  interest  (which  at  the  lowest  was  an  interest 
in  the  equity  of  redemption  of  the  chur)  not  having 
been  represented  in  that  suit,  the  plain tifT^  have  not  a 
complete  title  so  far  as  regards  the  chur. 
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"The  defendant  insists  that  the  plaintiff's  right  of 
suit  (if  any)  to  the  chur  is  barred  by  limitation.  I 
think  it  is  not  barred  by  limitation,  and  that  we  should 
not  be  justified  in  concluding'  that  the  defendant  comings 
in  on  the  mortg'acfor's  title  can  stand  upon  a  higher  or 
better  right  than  nis  vendors,  or  upon  any  right  derived 
from  an  adverse  holdine.  But  the  present  suit  is  based 
upon  an  alleged  frauoulent  sale  by  Unnoda  Pershad 
Roy  to  Gooroo  Churn  Sen,  which  the  plaintiffs  seek  to 
have  set  aside.  I  think  the  evidence  wholly  fails  to 
support  any  such  case,  and  that  the  suit  should  there- 
fore be  dismissed.  The  plaintiffs  may  possibly  be 
entitled,  in  respect  of  their  mortgage,  to  obtain  from 
the  defendant  such  portion  of  the  property  mortgaged 
as  in  the  defendant's  possession  by  purchase  from  the 
mortgagor.  ^  But,  if  they  can  establish  a  right  to  any 
such  relief,  it  must  be  in  a  suit  properly  framed  which 
reco^^nizes  the  defendant's  right  to  redeem  in  respect 
of  his  interest  in  the  portion  of  the  mortgaged  land 
which  was  sold  in  1849. 

**  The  decr<*e  should  in  my  judgment  be  reserved,  and 
this  appeal  decreed  with  costs. 

Shumbhoonath  Pundit,  J.—  In  this  case  the  earliest 
deed  of  mortgage  upon  which  plaintiffs  foreclose,  and 
which  appears  to  have  been  registered,  included  certain 
original  lands  with  words  sufficient  to  create  a  mort- 
gage over  accretions  to  them  then  existing.  For  these 
a  resumption-suit  was  proceeding  with  the  Government. 
The  subsequent  sale  by  the  mortgagors  to  the  vendoc 
of  the  appellant  of  the  chur  lands  settled  as  a  separate 
estate  after  the  mortgage  cannot  convey  any  right  ad- 
verse to  the  mortgagee.  The  mortgagor  held  possession 
of  all  the  lands  mortgaged,  original  or  chur  lands,  and 
his  possession  can  never  be  higher  than  that  of  a  trustee 
for  the  mortgagee,  and  any  purchaser  from  the  former 
can  hold  and  authorize  another  by  sale  to  hold  only  in 
the  same  capacity  as  against  the  latter.  There  can  be 
no  limitation  in  such  a  case  and  no  adverse  possession, 
though  two  decisk>ns  of  the  late  Sudder  Court  shew 
that  three  Judges  held  that  limitation  was  applicable, 
and  that  the  possession  of  a  purchaser,  like  the  appellant, 
simply  on  the  ground  of  a  purchase  from  the  mortgagor, 
can  be  adverse  to  the  mortgagee. 

**  In  all  cases  where  a  purchaser  of  the  rights  and 
interests  of  a  mortgagor  has  been  held  entitled  to  a 
notice  to  redeem,  he  appears  to  have  been  the  purchaser 
of  the  entire  rights  of  the  mortgagor.  As  the  mortgaere 
transaction  cannot  be  divided  against  the  wish  of  the 
mortgagee,  the  purchase  of  a  small  portion  of  the  mort- 
gaged property  must  be  bound  by  any  notice  or  pro- 
ceedings served  upon  or  taken  against  his  vendor,  the 
original  mortgagee.  In  this  case,  after  the  plaintiff  had 
foreclosed  in  the  Supreme  Court,  on  his  going  to  take 
possession,  he  perceived  that  the  appellant  was  in  pos- 
session of  the  cnur  lands  in  dispute;  and,  as  he  was  no 
party  to  the  previous  case,  this  suit  is  brought  to  prove 
that  the  said  appellant  is  not  entitled  to  hold  against 
"the  plaintiff  through  a  purchase  from  the  mortgagor. 

"The  plea  of  the  appellant  that  he  has  purchased  for 
a  consideration  from  a  party  who  had  purchased  bond 
fide  from  the  mortgagor,  even  supposing  it  took  place 
without  the  notice  of  the  previous  mortgage  under 
which  the  plaintiff  is  suing,  is  of  no  avail  to  the  appel- 
lant, as  no  interest  higher  than  that  possess'  d  by  the 
mortgagor  can  any  how  be  conveyed  by  any  sale  made 
to  the  prejudice  ol^the  rights  of  the  mortgagee. 

"  The  appellant  is  not  entitled  to  any  notice  fr)r  fore- 
closure, and  must  be  held  bound  by  the  decree  of  fore- 
closure passed  against  the  vendor  of  his  vendor. 

"  I  have  reason  to  think  that,  when  the  first  sale  of 
the  chur  lands  was  made  to  the  vendor  of  the  appellant, 
he  was  aware  of  the  previous  mortgage  of  the  original 
lands,  though  he  might  not  have  understood  that  it  in- 
cluded these  chur  lands  also.  The  plaintiff  does  not 
diredlly  charge  fraud  against  that  purchaser,  and  there 
is  no  proof  of  it.  The  faifl  of  the  deed  of  sale  to  the 
vendor  of  the  appellant  recited  in  the  deed  of  purchase 
of  the  appellant,  and  which,  according  to  all  probabili* 


ties,  was  expected  to  come  to  the  hands  of  the  appellant. 
not  being  produced  by  him,  leads  me  to  suppose  thai 
the  purchase  first  made  was  not  without  some  notice  of 
the  mortgage.  • 

"I,  however,  hold  that  the  appellant  may  have  beea 
allowed  to  prr  ve  in  this  case,  if  he  had  occasion  to  do  so^ 
that  the  original  mortgage  was  not  a  bona-fide  trans- 
action, or  that  the  debt  for  which  the  mortgage  was 
made  had  been  paid  off,  or  that  any  bow  the  decree  of 
foreclosure  was  coUusively  allowed  to  be  obtained 
merely  to  defraud  the  rights  of  the  appellant.  He 
might,  for  the  protection  of  the  property  clairaed  from 
him,  have  been  allowed  to  plead,  it  he  couUl,  that  the 
decree  for  foreclosure  was  passed  at  a  time  when  the 
claim  for  it  was  under  the  law  then  existing  barred  by 
limitation.  He  cannot,  however,  be  allowed  to  plead,  as 
he  does  now,  that  the  present  suit  would  have  beea 
affected  by  limitation  if  now  brought  in  the  late 
Supreme  Court. 

"  I  would,  therefore,  dismiss  the  appeal  with  costs. 

"  I  would  have  no  objection  to  the  case  being  sent  to 
a  Full  Bench  of  five  Judges  if  the  question  of  limttatioB 
raised  by  the  appellant  in  the  opinion  of  my  collea^^e 
requires  such  a  proceeding.'* 

As  the  learned  Judges  differed  in  opinion, 
the  case  was  sent  to  the  Chief  Justice  bj 
the  Registrar  for  the  purpose  of  appointing 
a  third  Judge,  to  decide  the  point  in  differ- 
ence,  under  Section  23,  Act  XXIII.  of  1861. 
That  Section  enacts  as  follows : — 

"  If,  when  the  Court  consist  of  onlj  two 
''  Judges,  there  is  a  difference  of  opinioa 
*'  upon  the  evidence  in  cases  in  which  it  is 
''  competent  to  the  Court  to  go  into  the 
"  evidence,  and  one  Judge  concur  in  opinion 
''  with  the  Lower  Court  as  to  the  facts,  the 
''  case  shall  be  determined  accordingly.  If, 
'*  in  a  Court  so  constituted,  there  is  a  differ- 
"  ence  of  opinion  upon  a  point  of  law,  the 
"Judges  shall  slate  the  point  upon  ivhick 
**  they  dij^er,  and  the  case  shall  be  re-argued 
''  upon  that  question  before  one  or  more  of 
"  the  other  Judges,  and  shall  be  determined 
"  according  to  the  opinion  of  the  majoritr 
*'  of  the  Judges  of  the  Court  by  whom  the 
"  appeal  is  heard." 

When  the  case  came  before  me,  1  doubted 
whether  it  was  the  intention  of  the  learned 
Judges  that  the  case  should  be  referred  for 
the  decision  of  a  third  Judge,  and  whether 
I  should  be  justified  in  appointing  a  third 
Judge  for  the  purpose  of  finally  determining 
the  case.  I,  therefore,  wrote  a  memorandum, 
which  was  as  follows  : — 

"  This  case  does  not  appear  to  have  beenr 
"  referred  for  a  third  voice  by  the  learned 
"  Judges  who  heard  it,  and  they  have  not 
"  stated  the  point  of  law  upon  which  they 
"  differ. 

**  As  to  the  last  part  of  Mr.  Justice  Shnm- 
*•  bhoonaih  Pundit's  judgment,  I  do  not  think 
**  that  there  is  any  point  10  be  referred  to  a 
*Tull  Bench.  Both  the  Judges,  as  I  under- 
stand, hold  that  limitation  does  not  apply. 
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"  Mr.  Justice  Morgan  says,  in  substance, 
**  that  this  suit  is  based  on  an  alleged  fraud- 
'i  ulent  sale  from  the  mortgagor  to  the 
first  purchaser,  that  no  such  fraud  has 
been  proved,  and  that  the  suit  should 
therefore  be  dismissed.  Mr.  Justice  Shum- 
bhoonath  Pundit  says  that  the  plaintiff  does 
not  charge  fraud  against  that  purchaser, 
2*.  e.y  the  purchaser  from  the  mortgagor. 
"  He  admits  that  there  is  no  proof  of  it. 

''  I  think  the  case  should  be  laid  before 
the  learned  Judges,  to  know  whether  it 
was  their  intention  that  the  case  should  go 
••  to  a  third  Judge  under  Section  23,  Act 
**  XXIII.  of  1861,  and,  if  so,  they  should  be 
^  asked  to  state  the  point  of  law  on  which 
"  they  differ." 

Subsequently,  the  following  memorandum 
was  recorded  by  Mr.  Justice  Shutnbhoonath 
Pundit :— 

**  With  reference  to  a  note  of  our  Lord 
"  Chief  Justice,  I  think  it  proper  to  record 
^'  this  memorandum  to  explain  the  ground 
"  of  difference  of  opinion  between  me  and 
Air.  Justice  Morgan. 

"  Mr.  Justice  Morgan  admits,  and  so  do  I, 
that,  by  the  deed  of  mortgage,  the  churs 
passed  along  with  the  zemindaree  to  the 
nK>rtgagee  who  purchased  it  in  the  Supreme 
Court.  Mr.  Justice  Morgan  appears  to 
**  hold,  and  so  do  I,  that  the  defendant  Khelut 
Chonder,  the  purchaser  of  the  rights  and 
interests  of  the  chur,  settled  separately 
**  with  the  mortgagor,  and  sold  by  him  to  the 
*'  vendor  of  Khelut  Chunder,  not  being  a 
party  to  the  foreclosure-suit,  the  plaintiff  is 
obliged  to  sue  the  said  Khelut  Chunder, 
*'  and  that  limitation  does  not  apply  to.  his 
case  as  now  brought. 

**  Mr.  Justice   Morgan  appears  to   think 
that  Khelut  purchased  only  the  right  of  re- 
demption, and  I  hold  that,  in  fact,  he  pur- 
chased nothing,  and  if  a  right  of  redemption, 
that    right    has    been    forfeited    by    the 
foreclosure-proceedings.      Two    decisions 
**  were  quoted  before  us,  which  appeared  to 
''  rule  that  limitation  applies  to  such  a  case 
"  as   brought  by  the  plaintiff,  and   it  was 
*^  with  reference  to  these  that  I,  who  wrote 
before  Mr.  Justice  Morgan  had  written  his 
judgment,  proposed  to  send  the  case  to  a 
"  Full  Bench,  if  ray  colleague  agreed  to  this. 
**  Mr.  Justice  Morgan,  howeVSr,  did  not  agree 
^'  to  this,  and  so  the  case  was  never  intended 
*«  by  us  to  go  to  a  Full  Bench.     Mr.  Justice 
''  Morgan,  however,  would  dismiss  the  case 
^'  of  the  plaintiff,  and  reverse  the  decisioil  of 
**  the  Lower  Courts  on  the  ground  that  the 
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plaintiff  charged  fraud  and  has  failed  to 
prove  it,  and  holds  that  the  plaintiff  can 
sue  the  defendant  in  another  suit,  and  must 
acknowledge  (which  he  does  not  do  in  the 
present  case)  that  the  defendant  has  the 
right  of  redemption  for  any  thing  he  may 
hold  which  formed  a  portion  of  the  mort- 
gaged property. 

"  Mr.  Justice  Morgan  did  not  like  to  decide 
whether  the  plaintiff  should  ask.  for  fore- 
closure in  the  way  that  he  had  done  in  the 
Supreme  Court,  and  the  Court  should 
grant  time  to  redeem,  or  that  the 
plaintiff  should  abide  by  the  Mofussil 
Law  in  completing  liis  rights  of  fore- 
closure by  taking  out  process  under  Regu- 
lation XVII.  of  1806.  He  properly  thought 
that,  to  decide  what  course  should  be  pur- 
sued, was  to  be  left  to  the  plaintiff. 
"  If  I  had  agreed  with  Mr.  Justice  Morgan 
in  the  first  part  of  his  opinion,  I  would 
not  differ  in  his  silence  regarding  the  mode 
to  be  hereafter  adopted  by  the  plaintiff. 
"  In  order,  however,  to  complete  this  de- 
cree for  reversal  of  the  judgment  of  the 
Lower  Court,  under  the  law  it  is  necessary 
to  have  the  concurrence  of  another  Judge. 
I  was  for  upholding  the  decision  of  the 
Lower  Court,  and  decreeing  the  case  of  the 
plaintiff.  As  I  hold  this  opinion  not  on 
reference  to  any  question  of  fact  on  which 
I  had  agreed  with  the  Lower  Court,  and 
as  Mr.  Justice  Morgan  would  not  try  the 
questions  of  fact,  my  order  to  uphold  the 
decision  could  not  be  final.  Hence  arose 
the  necessity  for  a  third  voice. 

"  I  bold  that  the  defendant,  as  a  purchaser, 
not  of  the  entire,  but  only  of  a  portion  of 
the  rights  of-the  mortgagor,  is  not  entitled 
to  a  separate  noiice,  and,  so  differing  from 
Mr.  Justice  Morgan,  hold  that  the  defendant 
is  bound  through  his  vendor,  the  mortgagor, 
because  1  thought  the  mortgage-transac- 
tion cannot  be  divided  into  parts  by  the 
mortgagor,  without  the  consent,  and  to  the 
prejudice,  of  the  mortgagee.  I  hold  that  the 
want  of  notice  of  mortgage  gives  no  rights 
to  the  defendant  adverse  to  the  mort- 
gagee, and  also  believed  that  the  defendant 
had  notice  of  the  mortgage  to  some  extent. 
All  these  points  Mr.  Justice  Morgan 
had  no  occasion  at  all  to  notice.  I  held 
that  this  case  of  the  plaintiff  could  be 
tried  and  decreed,  and  remarked  that  the 
defendant  might  have  been  allowed  if  he 
had  pleaded  so  (which  he  has  not  done) 
to  prove  that  the  original  mortgage  was 
altogether    a    fraudulent    transaction,   or 
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^  that  the  mortgage- debt  was  paid  off,  or  that 
"  the  decree  for  foreclosure  was  a  fraudulent 
«*  affair,  or  was  asked  at  a  time  when  the 
**  right  to  sue  for  it  had  become'  affected  by 
*<  limitation. 

"The  difference  between  me  and  Mr. 
"  Justice  Morgan,  therefore,  is  whether  this 
"  case,  as  brought,  can  or  cannot  proceed  to 
"  a  trial  against  the  defendant  on  the  merits 
**  of  the  mortgage,  and  its  foreclosure  as  ob- 
"  tained  by  the  plaintiff  in  the  Supreme 
•*  Court  in  the  absence  of  the  said  defendant 
*'  the  appellant  before  us,  I  holding  that  the 
"  foreclosure-proceedings  were  binding  upon 
"  the  defendant,  and  Mr.  Morgan  thinking 
"  otherwise. 

"  I  do  not  think  it  will  now  be  necessary 
"  to  lay.  this  case  again  before  Mr.  Justice 
**  Morgan,  but  of  course  it  must  be  laid  before 
**  him  if  the  Chief  Justice  thinks  it  still  ne- 
«*  cessary  to  do  so.  The  remarks  of  the 
*'  Chief  Justice,  and  this  memorandum  of 
"  mine  and  any  of  Mr.  Morgan's  if  recorded  b\ 
"  him,  may,  1  believe,  be  a  part  of  ihe  record, 
**  as  they  would  explain  the  points  of  differ- 
**  ence  not  directly  and  pointedly  brought 
"  out  in  our  respective  judgments." 

At  this  time  Mr.  Justice  Morgan  had  left 
Calcutta,  having  been  appointed  Chief  Justice 
of  the  High  Court  at  Agra.    Under    these 
circumstances,  Mr.  Justice   Morgan   having 
ceased  to  be  a  Judge  of  this  Court,  and  having 
no  power  to  proceed  further  in  the  case,  it 
appeared  to  me  that  I  could  not,  as  the  case 
then  stood,  appoint  a  third  Judge  under  the 
Section   to   which   I  have   referred,   as   t  e 
Judges  had  not  expressly  stated   the   point 
or  points  of  law  upon  which  they  differed. 
I,  therefore,  thought  that  the  case  must  be 
heard  de  novo  before  a  fresh  Division  Bench  ; 
and  the  case,  having  been  set  down  for  the 
first  Bench,   has  accordingly  been  argued 
before  us  to-day.     Previously,   however,  to 
the  argument,  Mr.  Doyne,  on  behalf  of  the  re- 
spondent, contended  that  the  case  having  been 
heard  before  a  Division  Bench,  this  Court 
could  not  enter  into  the  whole  case,  and  that 
they  could  only  determine  the  points  upon 
which  the  two  former  Judges  differed.     The 
objection  was  overruled. 

1  may  add  that  I  find  it  stated,  at  the  end 
of  Mr.  Justice  Shumbhoonalh  Pundit's  first 
memorandum  :  *'  I  would  have  no  objection 
"  to  ihe  case  being  sent  to  a  Full  Bench  of 
"  five  Judges,  if  the  question  of  limitation 
"  raised  by  the  appellant  in  the  opinion  of 
"  my  colleague  requires  such  a  proceeding." 
That   shows  clearly  that  the  two  Judges 


who  composed  the  Division  Bench  bad  iK)t 
finally  come  to  a  conclusion  as  to  what  wv 
the  decision  to  be  pronounced  by  the  Couit 
and  that  they  had  not  decided,  after  consult- 
ing with  each  other,  what  were  the  pdnts 
upon  which  they  differed,  or  that  limitation 
was  not  a  bar. 

In  the  present  case,  the  Judges  differing 
in  opinion  on  points  of  law,  and  not  having 
jointly  stated  the  points  upon  which  ihey 
differed,  there  was  not,  in  my  opinion,  any 
determination  of  the  appeal.  The  memo- 
randa written  by  the  Judges  when  thej 
were  apart,  and  in  which  ihey  '^xpresscd 
different  opinions,  did  not  amount  to  a  judg- 
ment :  nor  did  they  amount  to  such  a  state- 
ment of  the  points  upon  which  the  JadgeS 
differed,  as  legally  to  authorize  a  rc-argumenl 
of  those  points  before  a  third  Judge  for  his 
final  determination  under  the  Section  to 
which  I  have  already  referred. 

I  apprehend  that  all  acts  of  a  judicial  na* 
ture  to  be  performed  by  several  persooj 
ought  to  be  performed  when  they  are  all 
present  together,  and  that  a  final  decision 
ou^ht  not  to  be  pronounced  in  a  case  in 
which  they  differ  until  by  conference  and  dis- 
cussion of  the  points  in  difference  they  haw 
endeavoured  to  arrive  at  a  unanimous  ]vAg- 
ment.  Such  a  rule  is  clearly  laid  down  wllh 
regard  to  arbitrators,  and  it  is  equally, 
if  not  more  specially,  necessary  to  be  acted 
upon  by  a  Court  consisting  of  two  or  more 
Judges,  with  power  to  decide  pn  matters  of 
the  greatest  importance.  With  regard  » 
arbitrators,  it  is  laid  down  in  Russel  on  k^ 
tration,  page  309  : — 

"  As  they  must  all  act,  so  must  they  all 
"  act  together.  They  must  each  be  present 
"  at  every  meeting ;  and  the  witnesses  and 
"  the  parties  must  be  examined  in  the  pre- 
"  sence  of  them  all ;  for  the  parties  are  ^• 
"  titled  to  have  recourse  to  the  arguinttits, 
"  experience,  and  judgment  of  each  atfeftrt- 
**  tor  at  every  stage  of  the  proceedings 
**  brought  to  bear  on  the  minds  of  bis  fellow 
"  Judges,  so  that  by  conference  they  shall 
"  mutually  assist  each  other  in  arriving  at  ^ 
"  just  decision." 

In  a  case  in  Exchequer,  the  Court  express- 
ed a  strong  opinion  that  an  award  ought  to 
be  executed  by  all  the  arbitrators  in  '^ 
presence  of  each  other  and  at  the  saat 
meciing.  upon  the  principle  "that  evei)jtt^ 
cial  act  done  by  several  should  be  compktw 
iRethe  presence  of  each  other."  Idtm^  P* 
a  10. 
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Now,  I  think  it  is  clear,  upon  the  face  of 
the  memoranda  sfgned  by  the  learnied 
Judges,  that  they  did  not  consult  together 
and  agree  that  the  memoranda  which  they 
respectively  signed  on  the  3rd  February 
1866  were  to  be  the  final  decision  of  the 
Court ;  nor  did  they  agree  what  were  the 
points  in  difference  between  them  which 
were  to  be  referred  to  a  third  Judge;  nor 
did  they  decide  after  consultation  that  limit- 
ation was  not  a  bar.  But,  even  if  thev  had 
come  to  a  final  decision,  and  intended  the 
case  to  be  referred  for  the  decision  of  a  third 
Judge,  it  appears  to  nie  that  the  points  of 
difference  are  not  stated  in  the  manner  re- 
quired by  Aft  XXIII.  of  1 86 1,  I  do  not 
Ibink  that  any  one  reading  these  two 
memoranda  can  say  with  accuracy  what  are 
the  precise  points  on  which  they  differ,  and 
upon  the  decision  of. which  by  a  third  Judge 
the  case  is  to  be  determined. 

Mr.  Justice  Morgan  held  that  the  suit  was 
based  on  an  allegation  of  fraudulent  sale,  and 
that,  without  proof  of  fraud,  the  plaintiff 
could  not  succeed.  M.^  Justice  Pundit  did 
JK>t  agree  in  that  opinion. 

L :  Again,  Mr.  Justice  Pundit  thought  that 
the  purchaser  was  bound  by  the  decree  of 
foreclosure,  though  he  was  no  party  to  it. 
Mr.  Justice  Morgan,  on  the  other  band,  was 
.of  a  different  opinion. 

'  Then,  if  Mr.  Justices  Morgan  thought  that 
-the  case  ought  to  be : determined  with  refer- 
ence to  the  question  of  fraud,  it  was  not  neces- 
nry  for  him  to  decide  the  point  of  limita- 
tion. 

-  Therefore,  it  does  not  appear  to  me  that 
the  Judges  did  intend  that  this  should  be 
their  final  decision.  Under  these  circum- 
itances  I  think  that  this  Court  has  jurisdic- 
tion to  go  into  the  whole  case.  I  have  made 
these  remarks,  because  it  was  contended  on 
behalf  of  the  respondents  that  this  Division 
Court  had  no  jurisdiction  to  try  any  ques- 
tions except  those  referred  for  a  third  voice. 
.  Jackson,  J: — After  hearing  the  argument 
wmcb  has  now  taken  place,  I  desire  to 
express  my  concurrence  in  the  view  taken 
by  the  Chief  Justice  in  this  matter. 
'   It  appears  to  me  that  the  two  learned 

iadges,  who  heard  this  case  originally,  must 
ave  done  one  of  three  things.  They  must 
either,  after  hearing  the  case,  have  passed  a 
fipal  judgment  disposing  of  the  case  and  of 
all  the  issues  of  fact  and  of  law  ;  or,  secondly, 
they  must  have  differed  upon  some  point  of 
iftw,  which  point  of  law  they  have  stated 
fend  referred  for  the  decision  of  a  third  or 
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more  Judges  of  this  Court  (because  a  differ- 
ence of  opinion  upon  a  point  of  fact  would 
not  prevent  the  two  Judges  from  coming 
to  a  decision,  inasmuch  as  the  opinion  of  the 
Judge  who  concurred  with  the  Court  below 
upon  the  facts  would  prevail) ;  or,  thirdly. 
they  must  have  left  the  case  without  coming 
to  any  judicialdetermination  upon  it.  * 

As  to  the  first  of  these  alternatives,  it  is 
quite  clear  that  ivo  final  decision  disposing  (^ 
the  case  was  arrived  at.- 

As  to  the  second,  it  appears  to  me  also 
clear  that  the  learned  Judges  have  not  ex- 
pressly stated  any  point  of  law  on  which 
they  differed.  If  this  case  had  come  before 
me  (on  a  reference  from  the  Chief  Justice) 
as  a  third  Judge  to  hear  the  case,  I  think 
I  should  have  looked  in  vain  for  a  clear 
statement  of  a  point  of  law  on  which  the 
learned  Judges  had  differed,  and  I  should 
have  found  it  so  difficult  that  I  must  have 
declined  jurisdiction  in  the  matter.  I  had 
at  first  some  difficulty  in  this  matter,  because 
Section  23,  Act  XXIII.  of  1861,  does  not 
clearly  state  the  manner  in  which  the  point 
upon  which  Judges  differ  is  to  be  stated,  or 
how  the  proceedings  are  to  be  framed.  But 
I  think  that,  in  a  Court  where  the  concur- 
rence of  two  or  more  Judges  is  necessary  to 
a  judicial  determination,  there  must  be  ti 
bringing  together  of  the  minds  of  the  Judges, 
and  an  expression  of  opinion  after  that  has 
taken  place.  Even  in  cases  decided  in  this 
Court  under  the  existing  Letteis  Patent,  by 
which  U  is  not  necessary  that  the  two  Judge's 
should  agree  on  any  point,  as  the  opinion  of 
the  senior  Judge  is  to  prevail,  still,  in  my 
opinion,  it  will  be  necessary  that  there  should 
be  a  statement  of  the  point  or  points  on 
which  the  Judges  agree,  and  of  those  on 
which  they  disagree. 

Therefore,  the  first  and  second  failing,  the 
third  supposition  only  remains,  and  it  ap- 
pears to  me  that  the  case  has  been  left  by 
the  learned  Judges  without  their  coming  to 
any  judicial  determination  upon  it,  and', 
therefore,  the  case  must  be  heard  de  novo,     • 

Peacock,  C,  J. — The  Court  having  thus 
decided  to  enter  into  the  questions  generally, 
I  propose  to  go  into  the  whole  case,  so  that, 
if  this  case  should  go  before  the  Privy 
Council  in  appeal,  and  if  the  Privy  Council 
should  think  that  we  were  not  justified  iii 
deciding  any  points  except  the  specific 
points  referred,  the  Privy  Council  will  hav6 
our  judgment  on  the  whole  case.  »  * 

Then  the  questio»  is  whether  the  plaintiff 
is  entitled  to  recover  in  this  suit.  Th^ 
mortgage  was  dated  4th  October  r845>  That 
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was  the  last  mortgage.  It  was  from  Unnoda 
Fershad  Roy,  the  zemindar  of  Sulbhan,  to 
Sreekissen  Singh,  from  whom  the  plaintiff 
purchased  on  4th  September  1858.  The 
mortgage  was  a  mortgage  of  6  annas  of  the 
zemindaree  of  Sulkea«  together  with  all  lands 
ihereto  attached ;  and  1  think  there  can  be 
no  doubt  that,  under  the  '^  lands  thereto 
attached,''  the  lands  originally  in  dispute 
and  the  chur  passed  under  the  mortgage^ 
Having  passed  under  the  mortgage  of  4th 
October  1845,  the  mortgagor  had  only  the 
equity  of  redemption  remaining  in  him. 
But  it  appears  that,  before  the  mortgage 
took  place,  the  Collector  had  commenced 
proceedings  in  regard  to  this  chur ;  that  on 
the  28th  March  1846,  after  the  mortgage, 
there  had  been  a  decree  for  resumption ;  and 
that,  on  the  29th  April  1848,  a  settlement 
was  made  with  the  mortgagor  Unnoda 
Pershad  as  to  his  6-i6ths  of  this  chur  as  a 
new  and  independent  estate.  But  still  it 
may  be  that,  although  settled  with  Unnoda 
Pershad  as  a  new  and  independent  estate, 
Unnoda  Pershad's  interest  in  it  at  that  time 
was  simply  an  equity  of  redemption. 

Having  got  a  settlement  of  that  estate,  on 
the  2ist  September  1849,  Unnoda  Pershad, 
whether  justified  or  not,  sold  the  estate  to 
Gooroo  Churn  Sen.  Probably  only  his 
equity  of  redemption  passed  to  Gooroo  Churn 
Sen  under  that  document.  Gooroo  Churn 
Sen  afterwards  became  insolvent,  and  his 
interests  were  sold  to  one  of  the  present 
defendants,  Khelut  Chunder  Ghose.  The 
plaintiffs  brought  a  suit  for  a  declaration  of 
right  to,  and  possession  of,  the  lands  which 
originally  composed  the  chur,  and  they 
alleged  that  the  Roy  defendant  (/'.  *.,  Unnoda 
Pershad  Roy)  had  fraudulently  sold  it  on  the 
6th  Assin  1256  to  the  Sen  defendants  con- 
trary to  the  terms  of  the  mortgage. 

Mr.  Justice  Morgan  and  Mr.  Justice 
Shumbhoonath  Pundit  both  agreed  that  there 
was  no  fraud  ;  but  Mr.  Justice  Morgan  con- 
siders that,  under  this  allegation  of  fraud, 
the  plaintiff  could  not  v  recover  unless  he 
could  make  out  his  sale. 

I  agree  with  Mr.  Justice  Pundit's  view 
of  the  case.  The  plaintiff  says  that  the 
Roy  defendant,  *' having  held  possession 
''  thereof,  fraudulently  sold  the  same  on  the 
<'6th  of  Assin  1256  B.  S.  to  the  Sen  de- 
''  fendants  contrary  to  the  terms  of  the 
"mortgage,  and  without  the  knowledge  of 
*^  the  mortgagee,  and  the  Ghose  defendant 
'*  is  in  possession  of  the  same,  after  having 
"purchased  it  at  an  auction-sale  by  the 
"Assignee  of   the   Sen   defendant.     After 


"  the  said  final  decree,  your  petitioners  were 
"  vested  with  absolute  right  to  the  propectj 
"  under  decree,  and  these  circoastances 
"  have  come  to  your  petitioners'  knowledge 
"by  an  enquiry  held  by  them  in  August 
"1862,  whence  dates  the  cause  of  action. 
"  Your  petitioners,  therefore,  praying  to 
"  set  aside,  the  said  illegal  sale,  iD$U* 
"tutes  this  action  to  obtain  possession  of 
"the  6-annas  share  consisting  of  beegahs 
"  32-10-1-2-5  of  land." 

Now,  if  the  plaintiff  was  entitled  ta  re- 
cover possession  of  this  6-anna8  share  witb^ 
out  setting  aside  the  deed  of  sale,  be  was 
entitled  to  recover  under  this  plaint. 

Then  the  question  arises,  is  the  plaintiff 
entitled  to  recover  without  setting. aside  iht 
deed  of  sale  ?  Under  an  English  deed  pre* 
pared  according  to  the  English  form,  the 
mortgagor  conveys  the  property  to  the  mort- 
gagee, and  the  mortgagee  is  entitled  to  re- 
cover possession  of  that  property. 

In  this  case  there  was  a  stipulation  tbat^ 
until  default  should  be  made  in  the  payment 
of  the  mortgage-money  (which  was  22,000 
Rs.  and  interest),  the  mortgagee  should  not 
be  at  liberty  to  turn  the  mortfi^gee  oat  ol 
possession ;  but  that,  if  default  should  be 
made  on  the  4th  April  1848,  the  mortgagee 
was  to  be  entitled  to  possession,  and  then  be 
would  be  entitled  to  the  usufruct  of  the 
estate.  He'would  receive  the  usufruct  sub- 
ject to  the  first  mortgagor's  right  to  redeem 
the  estate  if  he  came  in  and  paid  the  mozt- 
gage-money  and  interest  before  the  mort- 
gagee should  foreclose  the  estate.  Bat  he 
would  be  entitled  to  possession  and  to  re- 
ceive the  usufruct  of  the  estate,  the  mort« 
gagor  being  entitled  to  redeem,  and  tte 
mortgagee  being  entitled  to  foreclose. 

Now,     these     lands    were    situate,     not 
within   Calcutta,  but  in  the  district  of  the 
24-Pergunnahs,  and,  therefore,  in  ordinaiy 
course,  the  Mofussil  Court  of  the  24-Per- 
gunnahs in  which  these  lands  were  situate 
would  have  been  the  proper  Court  to  try 
the    question   of    the    title   to    the    land. 
But,    the    mortgage    being    between    two 
natives,    the    mortgagor    covenanted    with 
Mr.  Hilder,  a  British  subject,  who  is  called 
a  Jurisdiction  Trustee,  that,  in  case  of  dis- 
pute, the  matter  should  be  determined  hf 
the  Supreme  Court.    This  covenant  was  im 
serted    merely   for  the   purpose  of   giving 
jurisdiction.    Whether  this  covenant  wtmld 
have  given  the  Court  jurisdiction  to  enters 
tain  a  Bill  of  Foreclosure  against  the  mofft« 
ga^r  or  not,  it  is  unnecessary  for  me  to 
decide,  for  the  mortgagor  submitted  to  the 
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S'  trisdiction  as  to  the  suit  for  foreclosure, 
ut  the  mortgagee  was  entitled  to  possession 
before  foreclosure  immediately  default  was 
made,  and  he  would  hold  possession  subject 
to  his  own  right  to  foreclose  and  to  the 
mortgagor's  right  to  redeem.  His  right  to 
sue  for  possession  did  not  depend  upon  his 
obtaining  a  decree  for  foreclosure.  The 
defendant  might  have  been  sued  for  posses- 
sion immediately  default  was  made.  Not 
being  a  party  to  the  foreclosure-suit,  and 
having  purchased  from  the  Assignee  of 
Gooroo  Chum  Sen  who  purchssed  bond 
fit  before  any  suit  was  pending  against  the 
mortgagor,  it  appears  to  me  that  the  defend- 
ant is  not  bound  by  the  foreclosure,  and 
that,  even  if  the  plaintiff  were  to  recover 
possession,  he  could  not  avail  himself  of  the 
decree  in  the  foreclosare-suit  against  the 
defendant. 

We  think  that  the  Court  may  reject 
all  that  part  of  the  plaint  which  relates 
to  die  sales  having  been  fraudulent,  and  that 
the  plaintiff,  but  for  the  Statute  of  Limita- 
tions, would  be  entitled  to  recover  posses- 
9ioD^  but  that  he  would  hold  the  land  subject 
to  the  equity  of  redemption,  the  defendant 
not  being  barred  by  the  foreclosure. 

The  next  question  is,  is  the  suit  to  reco- 
ver poBsessiOQ  barred  by  limitation  ? 

Hr.  Doyne  here  said  that  he  had  not 
been  heard  upon  the  question  of  limitation. 

Peacock,  C.  /.,  considered  that  he  had 
been  heard  on  all  the  points  in  the  case,  but 
stated  that,  if  there  was  any  misunderstand- 
ing, Mr.  Doyne  might  be  heard  upon  the 
qaestion  of  limitation. 

Mr.  Doyne  was  accordingly  heard,  and, 
/i^  Cour/  having  taken  time  to  consider,  the 
fillcwing  judgment  was  pronounced  by — 

Peacock,  C  J. — ^This  case  has  already 
been  decided  upon  all  the  points  except  the 
question  of  limitation.  There  having  been 
some  misunderstanding,  the  Court,  consi- 
dering that  Mr.  Doyne  had  been  heard  upon 
the  whole  case,  whereas  the  learned  Counsel 
considered  that  he  had  not  been  called  upon 
to  argue  npon  the  question  of  limitation,  he 
was  aUowed  to  resume  his  argument  upon 
diat  point.  After  hearing  and  considering  his 
argunents,  I  am  clearly  of  opinion  that  the 
pkintiS's  right  of  action  to  recover  possession 
of  the  lands  in  dispute  is  barred  by  limitation. 
The  mortgage  under  which  the  plaintiff 
daiiM  was  executed  by  the  defendant  Unnoda 
I^ershad  Roy.  It  was  dated  the  4th  October 
i845,and  was  a  mortgage  in  fee  from  Unnoda 


Pershad  Roy  to  Sreekissen  Singh  of  6-i6ths 
of  the  zemindaree  of  Sulkea.  It  may  be  ad- 
mitted for  the  purpose  of  the  present  decision 
that  the  lands  in  dispute  were  an  accretion 
which  belonged  to  the  zemindaree,  and  that 
6-i6ths  of  the  accretion  passed  by  the  mort- 
gage-deed to  Sreekissen  Singh.  The  plaintirf 
is  a  purchaser  of  the  mortgage,  and  stands  in 
the  same  position  as  Sreekissen  Singh.  The 
mortgage  was  to  secure  the  payment  of 
22,000  rupees  on  the  4th  April  1848,  with 
interest  in  the  meantime,  and  there  was  a 
condition  that  the  mortgagor  should  be  at 
liberty  to  remain  in  possession  until  default 
should  be  made  in  payment  of  principal  or 
interest. 

On  the  38th  March  1848  there  was  a 
decree  for  resumption  of  the  lands  in  disputOi 
and  on  the  29th  April  1848  a  settlement 
was  made  by  Government  with  Unnoda 
Pershad  Roy  of  his  6-i6hs  of  the  accretion 
as  a  separate  estate;  and  it  was  entered  in 
the  Towzee  under  a  separate  number.  On 
the  2 1  St  September  1849,  Unnoda  Pershad 
Roy  sold  the  accretion  so  settled  to  Gooroo 
Chum  Sen,  who  does  not  appear  to  have 
known  or  to  have  had  any  notice  that  the 
lands  were  included  in  the  mortgagf.  On 
the  15th  January  1850,  Gooroo  Churn  Sen 
obtained  an  order  for  mutation  from  the 
name  of  his  vendor  the  mortgagor  to  his  own 
as  to  the  6  i6ths  of  the  accretion  (the  lands 
in  dispute).  The  Ghoses  defendants  pur- 
chased the  rights  of  Gooroo  Churn  Sen  at  a 
sale,  by  his  Assignee  under  his  insolvency. 
The  mortgage  did  contain  a  covenant  by 
the  mortgagor  with  Mr.  Hilder  that,  in  case 
of  disputes  arising  between  the  parties  to  the 
mortgage,  the  Supreme  Court  should  havd 
jurisdiction. 

After  the  sale  by  Unnoda  Pershad  to 
Gooroo  Chum  Sen,  default  having  been 
made  in  payment  of  the  mortgage-debt,  a  suit 
for  foreclosure  was  commenced  by  the  mort* 
gagees  in  the  Supreme  Court;  and  on  the 
nth  December  1850  a  decree  for  an  account 
and  foreclosure  was  obtained ;  and  on  the  9th 
Febmary  1852  a  final  order  for  foreclosure 
was  made.  On  the  29th  April  1854 
Unnoda  Pershad  filed  a  bill  in  the  late 
Supreme  Court  to  open  the  foreclosure.  On 
the  24th  September  1858  the  Singhs  sold  all 
their  rights  under  the  mortgage  and  fore« 
closure  to  the  plaintiffs  who,  on  the  15th 
July  1862,  obtained  a  new  final  decree  for 
foreclosure  in  the  High  Court  in  the  suit 
which  had  been  commenced  in  the  late 
Supreme  Court  to  open  the  foreclosure. 
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From  the  above  statement  if  appears  that 
default  was  made  on  the  4th  April  1848; 
ttat  the  property  in  dispute  was  sold  by  the 
mortgagor  to  Gooroo  Churn  Sen  (through 
\^hom-  the  defendant  Khelut  Chunder  Ghose 
claims)  on  21st  September  1849;  ^^^  ^ 
mutation  of  names  in  the  Collector's  books 
was  made  on  15th  January  1850,  when  the 
estate  in  question  was  transferred  from  the 
name  of  the  mortgagor  to  that  of  the  pur- 
chaser Gooroo  Churn  §en ;  that  the  suit  for 
foreclosure  was  not  commenced  until  the 
nth  December  1850;  and  that  the  present 
suit  was  commenced  on  the  27th  August 
1863,  nearly  15  years  after  the  default  in 
payment  of  the  mortgage-debt,  nearly  14 
years  after  the  sale  to  Gooroo  Churn  Sen, 
and  nearly  13  years  after  the  mutation  of 
names.  The  mortgagee  has  never  had 
possession,  of  the  land  in  dispute  which  has 
been  held  adversely  by  Gooroo  Chum  Sen 
and  the  Ghoses  who  claim  under  him  from 
the  time  when  Gooroo  Churn  Sen  purchased 
it  in  September  1849. 

!  It  is  clear  that,  as  soon  as  default  was 
made,  the  mortgagee  might  have  sued  the 
mortgagor  and  Gooroo  Churn  Sen,  and  reco- 
vered possession  of  the  estate  in  dispute 
(assumyig  that  it  was  included  in  the  mort- 
gage); and  I  am  of  opinion  that,  from  that 
date,  the  Statute  of  limitation  began  to  run 
as  against  the  mortgagee  in  respect  of  a 
suit  for  possession. 

If  this  suit  is  treated  as  one  to  set  aside  a 
fraudulent  conveyance  which  the  plaintiff 
first  discovered  in  1862,  there  is  no  evidence 
to  support  it.  If  the  suit  is  simply  a  suit 
to  recover  possession  of  land  to  which  the 
plaintiff' is  entitled  under  the  mortgage-deed, 
the  i:afee  falls  within  Act  XIV.  of  1859, 
Section  i.  Clause  12,  and  the  suit  is  therefore 
barred  by  limitation. 

It 'Is  contended  that  limitation  did  not 
Begin  to.  run  until  the  first  decree  for  fore- 
dlo^ure  obtained  in  the  High  Court  on  the 
f5th  July  1862.     But,  even  if  the  pendency 
of   a    suit    for   foreclosure    would    prevent 
limitation  from  running  against  a  claim  to 
i^cover  possession  of  the  land  included  in 
the   mortgage,   it  is   to    be   remarked   that 
the  lands  were  not  situate  within  the  limits 
of  the  jurisdiction  of  the  late  Supreme  Court 
6r  of  the  original  jurisdiction  of  the  High 
Court,   that    Gooroo    Churn    Sen   and    the 
Ghoses    defendants    have    had  possession 
from  the  tinie  of  Gooroo  Chum  Sen's  pur- 
chase in-  1849,  that  that  purchase  was  not 
made  pendenU  lite  but   befofe   any    legal 
proceedings  were  commenced,  that  neither 


Gooroo  Churn  Sen  nor  the  Ghoses  defend- 
ants in  this  suit  were  parties  to  the  pro- 
ceedings in  the  late  Supreme  Court,  and  are* 
not  shown  to  have  been  ever  subject  to  ibc 
jurisdiction  of  that  Court,  that  they  ^ere 
not  and  could  not  be  affected  by  the  coN'e- 
nant  made  by  the  mortgagor  with  Hilder 
that  the  Supreme  Court, should  have  jaris- 
diction  in  case  of  dispute,  and  that  neither 
Gooroo  Churn  Sen  nor  the  Ghoses  defendants 
could  have  been  turned  out  of  possession  of 
lands  not  within  the  local  limits  of  the  jo* 
risdiction  of  the  Supreme  Court  under  the 
decree  of  foreclosure  of  the  X5th  July  1861 
in  a  suit  to  which  they  were  not  parties,* 
and  by  a  Court  to  whose  jurisdiction  tbey 
were  not  subject. 

With  reference  to  the  covenant  with  Hild- 
er, it  seems  clear  that  it  could  not  run  with 
the  land  which  was  never  conveyed  to  Hild- 
er by  the  mortgage-deed,  but  to  Sreekissen 
Singh.  If  Unnoda  Pershad  was  bound  by 
the  covenant  with  Hilder,  and  might  have 
been  sued  under  it  by  Hilder  in  the  Supreme 
Court  for  non-payment  of  the  mortgage-debt 
by  virtue  of  Section  13  of  the  Letters  Patent 
of  the  Supreme  Court  of  the  26th  March 
1774,  which  is  extremely  doubtful,  it  is  dear 
that  the  rights  of  the  Ghoses  defendants  in 
the  land  could  not  be  affected  by  the  cove- 
nant, and  that  they  were  not  liable  by  reason 
of  it  to  be  sued  in  the  Supreme  Court.  Bat, 
even  if  they  were  so  liable,  neither  the 
Ghoses  defendants,  nor  Gooroo  Churn  Sen, 
through  whom  they  claim,  were  parties  to 
the  foreclosure-suits  in  the  late  Supreme 
Court. 

This  case  is  very  different  from  that  cited 
frotn  7  Moore's  Indian  Appeals,  page  32J 
(Prannalh  Roy  Chowdry  vs,  Kookee  Begam), 
for,  even  if  the  pendency  of  the  foreclosure- 
suits  would,  under  the  old  law  of  limitation, 
have  been  a  good  and  suflScient  cause  for 
not  instituting  proceedings  against  a  person 
holding  adversely  lands  included  in  the  mort- 
gage-deed, this  case  is  governed  by  hsX 
XIV.  of  1859,  which  contains  no  words  a- 
milar  to  those  in  Regulation  III.  of  1793» 
Section  14,  upon  which  the  decision  of  ti« 
Privy  Council  was  founded. 

The  appeal  must  be  allowed,  and  the  de« 
cision  of  the  Lower  Court  reversed,  and  i 
decree  entered  for  the  defendants  with  costt 
of  the  suit  in  the  Lower  Court  and  the  costs 
of  the  appeal.  This  decree  must  be  regis^ 
tered. 

fackson,  7.— I  entirely  concur  with  the 
Chief  Justice  upon  the  merits. 
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The  29th  September  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

yudges. 

Religions  Eodowment— Appointment  of  Mana- 

gfer  by  Trustee. 

Case  No.  49  of  1866. 

Xegular  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahad^  dated  the  2gth 
November  186$, 

Shah  Moheeooddeen  Ahmed,  disciple  of 
Shah  Kobeerooddeen  Ahmed,  deceased 
(Plaiotifi),  Appellant, 

versus 

Elahee  Buksh  and  others  (Defendants), 
Respondents, 

Mdonshee  Ameer  Ali  Khan  Bahadoor  and 
Baboos  Romanath  Bose  and  Kishen  Dyal 
Roy  for  Appellant.  ' 

Mr^  C.  Gregory  and  Baboo  Dwarkanath 
Mitter  for  Respondents. 

Suit  laid  at  Rupees  48,022. 

^  An  appointment  as  manager,  by  the  trustee  for  the 
tine  being  ol  a  Mabomedan  religious  endowment,  was 
held  not  effectual  beyond  the  incumbency  of  the  nom- 
iDator. 

Plaiktiff,  as  heir  and  successor  of  the 
late  Shah  Kobeerooddeen,  sues  to  obtain 
possession  of  certain  trust-properties  de- 
voted to  religious  and  charitable  purposes  by 
certain  ladies  since  deceased,  and  of  which 
the  late  Kobeerooddeen,  his  heirs  and  suc- 
cessors were  appointed  trustees,  a  certain 
^re  of  the  income  being  also  expressly 
assigned  to  the  trustees.  Defendant  claims 
vnder  an  unstamped  paper  set  up  by  him,  by 
which  Kobeerooddeen  appointed  bim  to  the 
management  of  the  estate  and  charity  in 
perpetuity^  and  assigned  to  him  the  trustee's 
share  of  the  income. 

Plaintiff  objects,  to  begin  with,  that  the 
unstamped  document  cannot  be  received ; 
that  the  words  in  perpetuity  were  fraud- 
ulently entered  without  the  knowledge  of 
Kobeerooddeen  whose  eyesight  was  bad ;  and 
that  it  was  surrendered  during  Kobeerood- 
deen's  life  and  on  his  demand.  But  in  the 
view  which  we  take  of  the  case,  it  wilPnot 
be  necessary  further  to  consider  these  pleas, 


since  the  case  will  be  determined  with  refer- 
ence to  the  terms  of  the  documents  suppos- 
ing them  to  be  adihissible  and  genuine. 

The  Principal  Sudder  Ameen,  considering 
defendant's  document  to  be  genuine  and 
effectual,  dismissed  the  suit.  Plaintiff  ap- 
peals. 

The  original  deed  of  endowment  appoint- 
ed as  trustees  Shah  Kobeerooddeen,  his 
heirs,  and  his  successors  (Kaem  Mokaman  or 
those  standing  in  his  place),  and  authorized 
the  trustees  to  conduct  the  affairs  of  the 
charity,  either  personally  or  by  the  appoint- 
ment of  a  trustworthy  person,  that  is,  in  fact, 
by  a  deputy  or  manager.  It  is  unnecessary 
here  to  examine  the  exact  mode  in  which 
the  trust  would  descend.  It  is  enough  in 
this  place  to  say  that  we  do  not  think  that 
the  deed  of  endowment  gave  the  original 
trustee  power  to  divert  the  succession.  He 
only  enabled  him  to  appoint  a  fit  person  as 
manager,  and  it  was '  as  manager,  in  the 
exercise  of  that  power,  that  the  defendant 
was  appointed,  the  trustee's  share  of  the 
income  being  given  to  him  in  remuneration 
for  his  services.  That  being,  in  our  view, 
the  character  in  which  the  defendant  held, 
we  do  not  think  that  an  appointment  by  the 
trustee  for  the  time  being,  even  assuming 
that  it  purported  to  be  made  in  perpetuity,  is 
effectual  for  that  purpose  beyond  the  incum- 
bency of  the  nominator.  In  our  opinion, 
it  cannot  bind  his  successor,  who  is  entitled 
to  appoint  his  own  manager.         * 

Respondent  takes  objection  to  plaintiff's 
right  to  sue.  He  says  that  plaintiff  is  not 
the  legal  heir  of  the  deceased  Kobeerooddeen, 
being  his  nephew,  while,  in  fact,  a  brother 
survives.  But  we  find  that  the  other  more 
immediate  heirs  of  Kobeerooddeen  have  ap- 
peared and  acquiesced  in  plaintiff's  claim, 
and  we  gather  that,  in  fact,  the  plaintiff  has 
been  recognized  by  Kobeerooddeen's  im- 
mediate family  as  his  religious  heir  and 
successor  in  the  larger  endowment  of  Sas- 
seram,  as  well  yi  respect  of  the  endowment 
the  subject  of  suit.  A  contest  regarding 
the  larger  endowment  which  seems  to  be 
pending  is  not  between  the  members  of  Ko- 
beerooddeen's proper  family,  but  between 
them  represented  by  plaintiff  and  a  more  dis- 
tant branch. 

Considering,  then,  that  in  this  case  plaint- 
iff is  in  a  position  to  sue  as  successor  of 
Kobeerooddeen  in  the  trusteeship,  and  that 
defendant  has  no  title  to  hold  against  the 
will  of  the  trustee  for  the  time  being,  we 
decree  the  appeal  with  costs. 
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The  29th  September  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Breach  of  Indigo  Contract— Limitation—Dam- 
ages. 

Cases  Nos.  970  and  994  Ic  1002  of  1866. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  28th 
November  1865^  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  jist  March 
i86s. 

Motee  Sahoo  and  others  (Defendants), 

Appellants, 

versus 

Mr.  A.  J.  Forbes  (PlaintiflF),  Respondent, 

Messrs,  R,  V.  Doyne  and  C  Gregory  for 

Appellants. 

Mr,  G,  C.  Paul  and  Baboos  Toolsee  Doss 
Seal  and  Umurnath  Bost  for  Respondent. 

In  a  suit  for  damages  for  breach  of  contract  to 
cultivate  Indigo — 

Held  (i)  that,  if  the  ryots  sowed  at  any  time 
in  the  sowing  season  within  three  years  of  the  institution 
of  the  suit,  they  could  not  be  deemed  to  have  committed 
a  breach  of  contract,  and  that,  therefore,  the  cause  of 
action  on  sucl^breach  of  contract  could  not  commence  be- 
fore the  close  of  the  sowing  season. 

(2)  That  only  one  set  of  damages  for  one  breach  of 
contract  alone  could  be  recovered,  and  not  a  separate  set 
of  damages  for  each  breach  or  failure  to  do  each  of  all 
the  various  acts  specified. 

(3)  That  such  stipulated  damages  should  be  for  one 
year  only,  t.  e,,  that  the  first  breach  involves  a  liability 
to  pay  once,  and  once  only,  the  stipulated  damages,  and 
that  the  contract  ceases  and  determines  therewith 
{Shumhhoonath  Pundit,  Judge,  dissenting), 

Bayley,  J, — The  learned  Counsel  (Mr. 
Doyne  for  the  appellants,  and  Mr.  Paul  for 
the  respondent)  admit  that  all  these  cases 
will  be  governed  by  one  and  the  same  deci- 
sion in  special  appeal,  and  that  the  decision 
of  all  rests  on  the  construction  to  be  given 
to  the  indigo  "  teep,"  or  agreement  of  the 
32nd  of  October  1859,  and  on  which  it  is 
stated  by  both  parties  that  each  and  all  of 
these  suits  are  based. 

The  learned  Counsel  further  agree  that, 
although  the  Full  Bench  decision  of  the  ist 
of  September  1866*  gives  abstract  answers  to 

•  See  Vol.  VI.,  Act  X.  Rulings,  p.  61. 
N,  i9.— Printed  by  mistake  uader  Act  X.  Rulings, 
instead  of  under  Civil  Rulings. 


the  abstract  questions  put  by  £.  Jackson  and 
Bayley,  JJ.,  in  their  reference  of  the  20th 
June  1866,  still  these  answers  will  not 
decide  these  cases.  The  correctness  (tf 
those  answers,  as  general  propositions  of  law, 
is  not  questioned  by  either  party,  but  both 
parties  agree  that  those  answers  do  not  apply 
to  these  cases  further  than  that,  nor  are  of 
themselves  sufficient  to  enable  this  Division 
Bench  to  decide  these  cases. 

We  may  here  notice  that  the  ^Ueep,**  or 
agreement  before  referred  to,  was  not  before 
the  Full  Bench  at  all. 

It  may  be  convenient  for  readier  reference 
to  cite  the  questions  put  to  the  Fall  Bencb 
by  E.  Jackson  and  Bayley,  JJ.  They  were 
in  these  terms  : — 

"  The  points  are,  first,  whether  in  a  suit 
''for  breach  of  a  contract,  which,  In  fact, 
''includes  a  series  of  contracts,  limitatioii 
"  must  be  calculated  from  the  first  breach 
"  of  the  contract,  or  may  be  calculated  from 
"any  breach  of  it?  On  this  question,  the 
"judgments  reported  at  page  277,  Weekly 
"  Reporter,  Volume  V.,  and  those  reported 
"at  pages  45  and  148,  Sutherland's  Small 
"  Cause  Court  Rulings,  are  at  variance. 

"  The  second  point  is  whether  damages 
"can  be  awarded  for  each  year  when  tkt 
^^  contract  extends  over  several  years,  or 
"  must  be  confined  to  the  first  year  ?  Up* 
"on  this  point,  the  judgment  reported  et 
"  page  277,  Volume  v.,  Weekly  Reporter,  is 
"  at  variance  with  the  decree  passed  at  page 
"  386  of  Marshall's  Reports.'' 

The  answers  given  by  the  Full  Bench 
were  as  follows : — 

"  With  regard  to  the  first  question,  k  afy 
"  pears  to  me"  (the  Chief  Justice)  "  that*  in  s 
"  suit  for  breach  of  a  contract  to  be  perfbniH 
"ed  at  different  times,  limitation  must  be 
"  calculated  from  each  breach  of  contract  as 
"  //  arises, 

"Thus,  in  a  suit  upon  a  contract  to  pay 
"by  instalments,  or  to  perform  certain  acts 
"  at  different  periods,  each  breach  would  be 
"  separate ;  and  limitation  as  to  such  breach 
"would  run  from  the  date  at  which  the 
"  money  was  to  be  paid,  or  the  duty  had  to 
"  be  performed. 

"  This  ruling  would  not  apply  to  any  con- 
"  tract  which  expressly  provides  that,  in  the 
"  event  of  any  breach,  the  whole  debt  dndl 
."  become  due,  or  the  whole  damages  shall 
"  be  recoverable,  or  a  sum  certain  shall  be 
"  paid  as  compensation,  in  respect  of  the 
"  whole  contract  as  in  the  case  cited  ftoss  5 
I  "  Weekly  Reporter,  page  277. 
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^  The  answer  to  the  first  question  is  sub- 
<^  stanttally  an  answer  to  the  second  question, 
•^'  namely,  whether  damages  can  be  awarded 
"  for  each  year  where  the  contract  extends 
"  over  several  years,  or  must  be  confined  to 
'•  the  J?rj/ year.  Where  there  is  a  contract 
^'  for  performing  certain  duties  in  each  of 
''  several  years,  each  breach  of  the  contract 
"  would  be  a  complete  cause  of  action,  a^d 
'^  separate  damages  would  be  recoverable  for 
'*  each  breach." 

We  would  here  observe  that,  in  the  case 
cited  from  page  272,  Weekly  Reporter,  Vo- 
lume v.,  Bayley  and  Kemp,  J  J.,  the 
pleader  then  employed  stated  that,  under  the 
terms  of  the  contract  (this  very  same  indigo 
lap  or  agreement,  according  to  the  con- 
itniction  of  which  all  these  cases  are  to  be 
decided),  the  cause  of  action  arises  from 
I  at  October  i860,  that  suit  being  (as  they 
are  all  here)  for  damages  for  1860-61  and 
1861-62.  We  may  also  notice  that  respond- 
ent's pleader  admitted  that  damages,  as  well 
is  recovering  advances,  were  not  both  sought 
for  before  us  In  the  appellate  stage. 

That  Division  Bench  in  that  case  held  that 
the  liquidated  damages  (15  rupees  per  bee- 
gab)  were  a  lump  sum  payable  on  account 
of  the  first  year  only  in  which  the  breach 
of  contract  took  place,  and  did  not  spread 
over  the  second  year  sued  for,  or  over  the 
lematning  8  years  of  the  term  of  the  agree- 
ment. 

We  would  further  notice  that  in  that  case 
the  opinion  was  also  expressed  that  the  in- 
stigators (who  were  also  there  sued  for  damag- 
es) could  not  be  liable  to  plaintiff  for  such 
damages,  as  there  was  no  contract  between 
them  and  plaintiff  as  to  damages.  It  is  ad- 
mitted at  this  present  hearing  that,  in  the 
pxesent  ten  cases,  no  question  of  the  liability 
of  instigators  has  in  any  way  to  be  consider- 
ed by  us. 

We,  therefore,  now  proceed  to  the  consi- 
cjteraiicm  of  the  agreement^  the  proper  con- 
ttTDCtion  of  which  both  parties  admit  is  the 
matter  for  this  Bench  now  to  consider,  and 
on  which  it  must  decide  these  cases. 

We  give  it  in  extenso,  for  it  cannot  be 
properly  considered  or  construed  except  as 
a  whole  and  with  reference  to  all  Its  terms 
and  their  general  relation  to  one  and  an- 
other. 

The  transhulon  used  is  one  agreed  to  by 
both  parties.  The  words  underlined  are 
those  which  we  have  so  marked  as  of  the 
ttosl  importance  in  the  proper  construction 
of  the  deed. 
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"  To  Mr.  Alexander  John  Forbes,  of  Kalee, 
Sultanpore. 

"  We,  Molee  Sahoo  and  Doorga  Kapoor 
Chund  Baboo,  and  Manick  Chund,  Eklaul 
Mahtoo,  inhabitants  of  Peepra,  Pergunnah 
Sultanpore : 

**  Do  hereby  execute  a  tumussook  (bond) 
for  the  cultivation  of  indigo  (for  a  period 
of)  ten  years,  beginning  from  i860  to  1869. 
Agreeably  to  the  advances  detailed  below, 
we  shall  continue  to  have  measured  23 
beegahs  5  cottahs  of  Phagoony  and  Bysa« 
khy  lands  withcottahof  4^  hands,  selected 
by  the  amlahs  of  the  factory,  year  by  year  ^ 
at  the  commencement  of  the  season  of  cul- 
tivation of  indigo.  When  the  season  for 
sowing  indigo  will  commence,  we  shall  come 
to  the  factory,  and  carrying  indigo-seeds  for 
sowing,  we  shall  sow  our  respective  lands 
according  to  custom.  If  the  indigo-plants 
do  not  grow,  or  do  not  remain  at  the  first 
sowing,  then  we  shall  sow  twice,  thrice, 
until  the  plants  continue  (to  come  up) 
and  whatever  quantity  (of  land)  of  indigo 
we  sow  and  prepare,  to  that  extent  we 
shall  get  credit  as  for  cultivated  lands;  the 
remaining  beegahs  will  be  placed  (against 
us)  as  not  cultivated.  The  terms  which 
are  fixed  for  not  cultivating  lands  will  be 
brought  into  force.  When  the  plants  grow, 
and  they  become  ready  to  weed  (the  lands), 
we  shall,  according  to  the  decision  of  the 
amlahs  of  the  factory,  weed  the  land  twice 
and  throw  out  the  accumulation  of  weed. 
When  the  indigo  becomes  fit  for  cutting, 
we  shall  come  to  the  factory  and  carry 
carts  and  bullocks,  and  having  got  the 
indigo  plants  of  our  respective  lands 
cut  by  our  laborers,  men  shall  load 
them  respectively  into  the  carts  and  come 
with  the  carts  to  the  factory  ;  and  shall 
get  the  plants  measured  and  bundled  with 
the  chain  of  4i  hands,  equal  to  7  English 
feet,  consecutively,  and  take  receipts  for 
them.  We  shall  have  the  price  of  neel- 
ghas,  moorlum,  khootea,  at  the  rate  of 
9  bundles  per  rupee,  credited  in  our  ac- 
counts. The  cost  of  the  carriage  of  the 
neelghas  shall  be  defrayed  by  the  factory. 
The  price  of  the  indigo-seeds  which  we 
shall  take  from  the  factory  for  sowing 
will  be  paid  at  the  rate  of  5  rupees  per 
maund  of  sicca  rupees,  and  all  the  seeds 
which  will  be  produced  in  our  lands  shall 
be  deposited  and  given  in  the  factory, 
weighed  with  the  weight  of  85  siccas. 
When  the  indigo-plants  of  our  lands  bear 
seed,  then  the  amlahs  of  the  factory  will 
then  and  there  effect  the  denahundee  (or 
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estimate  the  quantity  of  seed),  and  we  also, 
being  present  there  with  the  amlahs,  shall 
effect  the  denabundee.  If  we  be  not  pre- 
sent at  time  of  denabundee,  and  the  am- 
lahs  effect  the  denabundee  in  our  absence, 
we  shall  agree  to  that,  and,  according  to  the 
denabundee  of  the  factory,  deliver  up 
(the  seeds).  The  seeds  which  shall  be 
delivered  from  January  to  15th  February 
will  be  accounted  for  at  the  rate  of  4 
rupees  per  maund,  and  those,  which  may 
be  delivered  afterwards  up  to  the  last 
day  of  February,  will  be  accounted  for 
at  the  rate  of  3  rupees  per  maund. 
If  we  do  not  allow  the  lands  to  be  mea- 
sured according  to  this  deed,  or  ontit  to 
sow  (them),  even  in  that  case  we  shall  con- 
tinue to  pay  damages  at  the  rate  of 
rupees  /J  per  beegah,  besides  the  advance 
to  the  Saheb,  the  proprietor  of  the  factor}', 
without  any  objection  or  hesitation.  1/ 
we  fail,  and  cultivate  less  land  out  of  the 
whole,  or  break  up  the  indigo-plants  and 
seeds,  or  destroy  them  by  cattle,  or  in  any 
zvay  damage  them,  we  shall,  7vithout  any 
hesitation,  pay  the  above-mentioned  dam- 
ages out  of  our  own  pockets  according 
to  the  measurement  0/  the  factory.  If 
we  deliver  up  any  quantity  of  seed  less 
than  that  mentioned  in  the  denabundee, 
or  do  otherwise  with  the  deficient  quan- 
tity, or  dispose  of  the  same  in  other 
places,  or  any  damages  may  be  caused  on 
account  0/  our  neglecting  to  cut,  gather, 
and  clear  up  the  seeds,  then,  that  being 
proved,  zve  shall  have,  without  any  objec- 
tion, to  pay  damages  at  the  rate  of  /j 
rupees  per  maund  to  the  proprietor  of  the 
factory  from  our  own  pockets.  The 
wages  of  the  laborers  that  may  be  sent 
by  the  owner  of  the  factory  to  weed,  cut, 
and  bind  the  indigo-plants  and  bun- 
dles will  be  paid  from  our  own  pockets. 
We  shall  not  be  able  to  cultivate  any  other 
crops  together  with  the  indigo,  or  in  the 
lands  measured  for  that  purpose ;  and,  if 
we  do  that,  the  amlahs  of  the  factory  shall 
be  authorized  to  cut  and  throw  it  out,  and 
sow  indigo  in  its  place,  which  we  shall  be 
bound  to  admit.  We  also  agree  to  culti- 
vate the  lands  which,  having  been  selected 
by  the  amlahs  of  the  factory,  may  be 
measured  in  our  presence,  or  behind  us ; 
and,  if  after  the  execution  of  thetumussook 
(bond)  we  fail  to  cultivate  the  lands,  and 
they  be  cultivated  by  the  factory,  the  ex- 
penses of  the  same  will  be  defrayed  by  us. 
The  loss  of  the  seeds  which  may  be  caused 
on  account  of  drought  or  excess  of  water 


''  will    be   borne   by    us,    and  shall    have 
''  nothing  to  do  with  the  proprietor  of  the 
"  factory.      We    shall    annually     take     th^ 
"price    of   the    indigo- plants     an4     seeds 
"  which   we   may  deliver,  according  to   the. 
'*  above  rate  and  accounts  nuntioned  in  the 
"  books  of  the  fa4:tory.     With  the  advances 
"  we  have  taken  for  the  cultivation  of  the 
"  indigo-plants,   we  shall  annually   to  the 
"  period,  according  to  the  term  mentioned  in 
"  period  in  the  above-mentioned  *  teep^  cul- 
"  tivate  the  lands  detailed  below,  and,  when 
"  the  owner  of  the  land  will  demand  the 
''  money  back,  we  shall,  without  delay,  paj 
"  the  amount  in  cash,  according  to  what  ia 
"  the  books  of  the  factory  may  be  found  doe 
''  from  us.    Until  the  expiration  of  the  term, 
'*  we  shall  not  be  able  to  return  the  monej^ 
*'  without   the   permission    of    the    ovnecp 
"  but  we  shall  liquidate  this  money   wHh 
"  the    price    of   the    indigo-plants    of    the 
"  lands.     Up  to  the  time  of  liquidation  of 
'*  the  same,  when  the  owner  may  desire,  01 
''  the  amlahs  of  the  factory  snsped  that  the 
''  ryots    will  remove  their  seeds,  then   the 
''  plants  bearing  seeds  of  oar  lands  or  caltivii- 
**  tions  being  cut  together  with  the  jharva 
''  shall  be  carried  to  the  factory  and   pre> 
"  pared  there.     The  cost  of  catting*   car»> 
'*  riage,  and  beating  the  seeds,  will  be  dc^ 
'^  ducted  from  the  price  of  the  seeds,  and  the 
''  remainder  will  be  taken  by  as.    We  do 
"  also    hereby    pledge    our    cattle  for    the 
"  amount  received   in  advance  as  detailed 
"  below,  and  till  the  payment  of  the   said 
"  advance,  we  shall,  by  no  means,  transfer 
"  our  cattle  any  where  ;  if  we  do,  it  will  be 
''  illegal.    The  cattle  pledged  will  remain 
''  under  our  care,  and  not  with  the  owner  of 
'*  the  factory ;  and,  if  any  cattle  be  lost«  k 
"  shall  not  be  claimed  from  the  factory  Saheh^ 
"  but    be    made    up  from  other  property. 
"  Under  these  terms,  we  do,  with  our  hands 
''  and  of  our  own  will,  and  being  in  soond 
"  health  and  mind,  execute  this  tamussook, 
"  so  that  it  may  be  useful  when  require. 
"  22nd  Octoberi859." 

The  three  questions  which  we  have  to 
decide  as  arising  out  of  the  contested 
construction  of  those  above  agreements  are 
in  the  view  of  this  Court  and  of  the 
parties  : — 

ist. — From  what  time  the  caase  of  action 
arose  to  plaintiffs,  and  thus  whether  limita<- 
tion  bars  the  suit ;  and,  if  so,  does  limitation 
bar  the  suit  entirely,  or  to  a  certain 
only,  and  then  to  what  extent  ? 

)ind, — If  limitation  be   not  a  bar» 
wholly  or  in  part,  is  plaintiff  entitled  to  the 

h 


i866J 


avil 


THE   WESKLY   REPORTER. 


Rulings, 


til 


damages  for  which  he  sues,  or  to  any  damag- 
es ;  and,  if  to  any,  to  what  damages  ? 
•  jr</. — Whether  for  each  breach  in  regard 
to  which  damages  are  stipulated   and   for 
each  year,  or  only  for  the  first  year  ? 

As  to  the  first  of  these  three  questions, 
the  parties  admit  that  the  limitation  to 
he  applied  is  that  of  three  years  from  the 
date  of  what  the  Court  mav  decide  was  the 
canse  of  action  in  these  cases.  The  suit 
(it  is  also  admitted)  was  brought  on  the  4th 
March  1864.  Therefore,  if  limitation  ap- 
plies to  his  case,  the  plaintiff  will  be  in  time 
if  it  be  decided  that  his  cause  of  action 
arose  after  the  4th  March  1861. 

The  plaint  is  that  the  defendant  receiv- 
ed advances  from  plaintiff  on  the  above 
agreement  of  22nd  October  1859  "separate- 
'*fy  as  to  former  time  and  recently  to  cul- 
"tivate  23  beegahs  5  cottahs  with  indigo, 
"and  cultivated  indigo  accordingly.  From 
*'the  month  of  October  1860-61  A.  D. 
"(1267-68),  owing  to  instigations  and 
**oat  of  wickedness,  at  once  left  ofiF  the 
"entire  lands  of  indigo,  although  they  were 
*Mo!d  to  cnltivate  indigo,  but  the  insii- 
"  gators  beirig  proved  of  their  respective 
"wealth  and  their  function  as  principal 
"ryots,  and,  although  they  knew  that  the 
"  lyot  had  entered  into  contract  (with  plaint- 
"iff),  brought  the  ryots  under  their  own 
"power,  and  did  not  allow  the  culiivation 
•of  indigo.  By  this,  great  loss  and  damage 
"have  accrued  to  me,  the  plaintiff.  The 
"  cause  of  this  action  has  arisen  from  which 
"the  claim  is  preferred  (1860-61  the  ex- 
"piration  of  the  years  from  j  861-62, 
"  1267.68, 1268-69)." 

The  damages  are  taken  in  the  plaint  at 
the  amount  of  profits  plaintiff  might  have 
txpected  to  realize  had  the  indigo  been  duly 
and  carefully  culiivated. 

The  instigators  (who  were  made  defend- 
ants below)  denied  any  insiigaiion  on  their 
parts,  but,  as  before  observed,  all  parlies 
«taie  that  this  Division  Bench  have  now 
nothing  to  decide  in  this  case  in  regard  to 
the  alleged  instigators  (defendants). 

The  other  defendants  pleaded  limitation ; 
and  that  only  a  lump  sum  of  15  rupees  per 
l>wgah  on  account  of  the  first  year  of  the 
contract  could  be  awarded.  Any  breach  as 
to  the  seed  was  also  dcned,  the  defendants 
answering  that  indigo-seed  was  duly  deli- 
vered. 

Tbeyfrj/  Couri  found  that  the  agreement 

was  a  true  one ;  that  the  dsLmages  accrued 

tt  the  end  of  each  year  of  default ;  and  that 

the  SQitB  bad  been  instituted  within  time 
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under  Clause  16,  Section  i.  Act  XIV.  of 
1859  (^'^j  ^  years);  that  no  sufficient 
evidence  has  been  given  by  plaintiff  to  shew 
that  he  was  entitled  to  the  amount  of  dam- 
ages he  claimed,  but  that  15  rupees  per. 
beegah  should  be  taken  as  the  damage  accru* 
ing  to  the  plaintiff. 

The  first  Court  decided  the  case  accord- 
ingly. 

Upon  appeal  to  the  Judge,  he  decided 
that  six  years-was  the  proper  period  of  limit- 
ation under  Section  1,  Clause  16,  Act  XIV.  of 
1859;  and  that,  therefore,  the  plaintiff  was 
not  barred  by  lapse  of  time.  The  Judge 
further  held  that  the  "  teep  "  or  bond  was 
genuine  and  true;  and  that  *' plaintiff  is 
entitled  to  interest  or  damages  sustained  by 
him  annually** 

Accordingly,  the  appeal  as  on  the  part, 
of  the  ryots  against  Forbes  was  dismissed 
by  the  Lower  Appellate  Court;  and  the 
ryots  have  now  appealed  to  this  Court. 

The  previous  proceedings  in  this  special 
appeal  on  its  first  coming  up,  having  been 
duly  stated  in  a  previous  part  of  this  judg- 
ment, and  the  substantial  contentions  of  the. 
parties  in  special  appeal  having  been  spec!-, 
fied  in  ihe  issues  recorded  above,  it  only 
remains  for  us  to  give  our  decision  in  regard 
to  them,  and  to  give  also  our  reasons 
for  it. 

In  respect  to  limitation,  we  are  of  opinion 
that  the  plaintiff's  suit  is  not  barred.  We' 
consider  the  cause  of  action  to  have  arisen 
from  a  date  not  anterior  to  that  on  which. 
the  suit  was  brought,  viz.,  the  4th  March 
1864,  /.  e,,  within  three  years,  ihe  perio() 
which  both  parlies  agree  before  us  is  that  in 
which  the  plainiiff  had  to  sue. 

We  hold  this,  becau.se  the  first  stipulation 
for  which  a  penally  is  attached  to  a  breach 
is  that  the  ryots  shall  let  the  lands  be  mea- 
sured and  shall  sow.     It  is  strongly  pressed 
upon  us  by  Mr.  Doyne  that,  when  the  lyois 
did  not  carry  out  the  first  condition,  m.,  the 
measurement  which   would   ordmarily   take' 
place  about  February,  or  March,  the  breach, 
accrued  then,  and  plain tifiF  was  then  bound 
to  sue.     But  we  read  the  contract  to  be  that 
ihe  penally  would  attach  only  if  the  ryots 
would  not  measure  or  sow  the  land  when, 
it  could  he  done.     Now,  ii  is  not  contended 
that  the  sowing  season  cease!  on  or  before; 
the  4th  iif  March  1861. 

We  think,  ilien,  that,  if  the  ryots  sowed 
within  any  time  in  the  sowing  season  within 
three  years  of  the  suit,  they  cannot  be  j^ai^ 
to  have  committed  a  breach,  and  that,  there* 
fore,  the  cause  of  action  on  such  breacbl 
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CQuld  not  commence  before  the  4th  March 
1 86 1. 

As  then  this  suit  was  brought  wiihin  the 
period  admittedly  open  to  plaintiff,  no  limit- 
ation applies. 

We  do  not  (we  may  here  remark)  agree 
>yith  the  argument  of  the  learned  Counsel, 
Mr.  Doyne,  that  the  plaintiff  was  obliged  to 
sue  when  sowing  was  not  commenced  at  the 
beginning  of  the  sowing  season,  because,  as 
long  as  the  ryots  could  sow,  they  might  have 
fulfilled  their  contract,  and  thus  avoided  any 
breach  ;  and,  therefore,  avoided  also  coming 
under  any  penalty. 

In  respect  to  damages^  it  is  contended  by 
Mr.  Paul,  for  the  special  respondent,  that  the 
plaintiff  has  a  right  to  the  full  prospective 
profits  as  damages  which  he  claimed;  but 
that,  if  the  Court  thinks  not,  then  at  least 
plaintiff  is  entitled  to  one  set  of  damages  at 
15  nipees  per  heegah^  if  the  ryots  did  not 
measure  or  sow,  and  to  a  second  1 5  rupees 
per  beegah,  if  the  ryots  did  not  cover  with 
indigo  sowing  the  area  mentioned  in  the 
*'  teePt*  or  if  they  rooted  out  any  plants.  It  is 
again  urged  that  plaintiff  is  entitled  to  a 
third  set  of  damages  at  15  rupees  per  maund 
if  the  ryots  did  not  duly  deliver  seed  at  the 
factory. 

It  is  further  pleaded  that  the  damages  are 
leviable  for  each  breach  for  each  of  the  years 
i86o-6r,  1861*62,  as  far  as  within  three 
years  of  suit. 

Mr.  Doyne,  on  the  other  hand,  contends 
that  only  one  set  of  damages  for  one  breach 
alone  is  payable  under  the  deed  and  for  one 
year,  and  no  more. 

We  concur  in  this  last  view.  We  do  not 
read  the  contract  to  be  that  the  damages 
would  be  payable  for  each  breach  or  failure 
to  do  each  and  all  of  the  various  acts  spe- 
cified ;  firstly^  because  we  view  the  inten- 
tion of  the  parties  from  the  terms  used  to 
be  that  one  breach  should  involve  one  pe- 
nalty, and,  with  it,  the  contract  should  cease 
and  determine ;  and,  secondly^  because  the 
contrary  view  would  involve  this,  m.,  that, 
if  the  ryots  were  guilty  of  the  first  breach  of 
not  sowing,  and  then  aho  for  failure  to  do 
the  other  acts  specified,  they  would  be  liable 
for  damages  for  what  they  could  not  do; 
that  is  to  say,  if  they  let  the  sowing  season 
pass  with  sowing,  there  would  be  no  area  at 
all  covered  with  seed,  and  consequently  no 
short  area  planted  and  no  plants  to  root  out, 


and  no  seed  to  deliver  over,  and,  theteforei 
all  these  being  specific  subjects  of  contract  in 
the  ''  teep ''  could  not  be  in  existence,  or  con- 
sequently  a  separate  breach  exist  as  to 
them. 

Lastly,  I  think  that  the  stipulated  damages 

> 

should  be  for  one  year  only,  viz.,  that  tbe 
first  broach  would  involve  a  liability  to  pajr 
once,  and  once  only,  the  stipulated  damages, 
and  that  the  contract  ceases  and  determinei 
therewith. 

Thus,  the  damages  would,  in  this  esse,  be 
for  the  one  year  in  which  plaintiff  was  not 
barred  by  three  years  having  passed,  and  no 
further  liability  would  accrue  to  defend* 
ants. 

In  this  view  I  hold  that — 

ist, — Limitation  does  not  bar  the  suit  as 
for  any  breach  before  the  ist  of  March 
1861. 

2nd, — That  the  defendant,  who,  it  is  ad- 
mitted, did  not  cultivate  at  all,  will  be 
liable  to  pay  damages  at  15  nipees  per 
beegah,  from  the  first  breach  for  which  that 
penalty  is  specified,  viz,,  not  measuring  or 
sowing ;  and/^r  no  other, 

jrd. — ^That  the  damages  cannot  be  for  ibe 
profits  sued  for  by  plaintiff,  bat  only  for 
15  rupees  per  beegah,  and  not  for  two 
years,  but  for  that  year  in  which  tbe  siji 
breach  was  a  cause  of  action  within  tbrce 
years  of  suit. 

Order.— The  plaintiffs  case  is  decreed  lo 
this  extent  and  with  costs  in  proportion  to 
the  amount  decreed  and  dismissed. 

Shumbhoonath  Pundit,  J, — I  agree  in  tHs 
ruling  regarding  limitation  and  as  regards 
the  right  of  the  plaintiff  to  recover  only  one 
set  of  damages  at  the  rate  of  15  nipees  ptf 
beegah ;  but  I  would,  with  referente  to  ft« 
distinct  wording  of  the  deed  upon  wMck 
this  case  is  brought,  decree  to  tbe  plaaKif 
on«  set  for  each  of  the  two  years  1860-61, 
1861-62  damages. 
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The  29th  September  1866. 

Present: 

The  Hott'blc  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Mortag:e— Rifi:hts  of  Usufrnctaary  Mortg:agee 
—Contract  ^Accounts  — Beoamee  Lease  — 
Fraad. 

Cases  Nos.  184  and  185  of  1866. 

Regular  Appeals  /rom  a  decision  passed  by 
the  Judge  of  Shahabadt  dated  the  2gth 
March  §866, 

Munnoo  Lai  (Plaintiff),  Appellant^ 

versus 

Baboo  Reet  Bhoobun  Singh  and  others 
(Defendants),  Respondents, 

U$sars.  S.  V.  Doyne  and  R.  T,  Allan,  and 
BaboQ  Onookool  Chunder  Mookerjee  for 
Appellant. 

Mr,  (?.  C.  Paul,  Moonshee  Ameer  Ali  Khan 
BahadoQr^  and  Baboos  Kalee  Kishen  Sein 
and  Romanath  Bose  for  Respondents. 

A  mortgagor  may  give  his  usufructuary  mortgagee 
tiie  pMer  to  sise  him  personally*  or  to  sell  the  land,  or 
bothy  at  any  moment. 

StDce  the  repeal  of  the  usury  laws,  a  mortgagor  and 
mortgagee  may  make  what  contract  thev  please  with 
ttCerence  to  the  profits  of  the  mortgagee!  estates,  and 
tiie  taorigagor  may  by  contract  deprive  himself  of  the 
lyht  to  compel  the  mortgagee  in  possession  to  account 
mr  the  proBts. 

The  men  taking  a  benamee  lease^  unaccompanied  by 
•ay  other  circutnstances  of  suspicion,  does  not  per  se 
ttistiftitte  fraud. 

• 

Markby f  J. — ^This  was  a  suit  brought  to  re- 
cover Rupees  37,458-5-9  principal,  and  Rupees 
!I3  interest,  under  a  mortgage-bond  dated 
anuary  8th,  1857,  and  executed  by  one 
Gooman  Bhanjun  Singh.  The  plaintiff 
pra^d  that  the  amount  might  be  realized  by 
the  sale  of  Mouzah  Keshopore  Pukree,  and 
from  the  person  of  Bhunjun  Singh,  a  de- 
fendant in  the  suit. 

It  appeared  that,  in  the  year  1850,  Bhun* 
^o  Sitgh,  being  largely  indebted,  executed 
on  the  5th  January  in  that  year  an  ijarah 
anir-i-peshgee  lease  of  Mouzah  Keshopore 
Pukree  to  one  Mohun  Sahoo,  the  uncle  of 
the  present  plaintiff,  at  a  jumma  of  Rupees 
ttjoo  ioK  a  term  of  ten  years.  The  ^eed 
acknowledged  a  debt  of  Rupees  30,000  due 
by   the   plaintiff    to    Mohun   Sahoo,   and 


authorized  Mohun  Sahoo  to  take  from  the 
annuai^mma  Rupees  1,980  on  account  of 
interest,  and  Rupees  237  on  account  of  Go- 
vernment revenue,  the  balance  of  Rupees 
83  to  be  paid  to  the  plaintiff  as  "  huq 
azooree,"  or  proprietary  profits.  It  was  also 
agreed  that,  if  the  income  of  the  mouzah 
increased  through  the  agency  of  Mohun 
Sahoo,  the  plaintiff  should  have  no  claim  to 
it,  nor  should  Mohun  Sahoo  have  any  claim 
against  the  plaintiff  if  it  should  decrease* 
The  plaintiff,  moreover,  agreed  to  pay  the 
entire  loan  of  Rupees  30,000  in  Jeith  1267  ; 
and,  if  the  plaintiff  failed  to  repay  the  amount, 
the  condition  of  the  deed  was  to  remain  in 
force  up  to  date  of  payment,  and  in  the  mean- 
time the  plaintiff  agreed  neither  to  sell, 
pledge,  nor  mortgage  the  property. 

On  the  9th  December  1856,  the  defendant 
executed  a  simple  money-bond  without  secur- 
ity to  the  plaintiff  Munnoo  Lai,  for  Rupees 
6,254. 

It  appears  that  about  this  time  both  the 
zur-i-peshgee  lease  and  the  bond  were  in 
the  hands  of  the  plaintiff  ;  for,  on  the  8th 
January  1857,  Bhunjun  Singh  executed  a 
deed  in  which  these  two  deeds  were  recited, 
and  also  that  the  whole  sum  due  thereon, 
with  arrears  of  interest,  amounted  to  Rupees 
37»45 5-5-9  ;  that  Bhunjun  Singh  had  asked 
the  plaintiff  for  his  own  benefit  to  return 
these  two  deeds  and  to  have  another  deed 
executed  at  a  reduced  rate  of  interest,  and 
to  deliver  up  possession  of  the  Mouzah  Kesho- 
pore to  which  the  zur-i-peshgee  lease  related ; 
and  that  Munnoo  Lai  had  agreed  to  this. 
Bhunjun  Singh  by  this  deed  then  agreed 
to  repay  the  sum  of  Rupees  37,'455-5-9,  with 
interest  at  6  per  cent,  to  the  plaintiff  ih 
Jeith  1268  (June  1861);  and  as  a  security 
pledged  the  same  mouzah,  which  he  agreed 
neither  to  sell,  pledge,  nor  hypothecate,  until 
the  debt  should  have  been  liquidated. 

Five  days  after  this,  namely,  on  the  13th 
January  1857,  Bhunjun  Singh  executed  an 
ijarah  lease  of  Mouzah  Keshopore  to  one 
Sujewan  Lall  for  the  term  of  10  years,  at 
an  annual  jumma  of  Rupees  2,300. 

Three  days  later,  namely,  on  the  i6th 
January  1857,  Bhunjun  Singh  executed  a 
document  therein,  called  a  letter  of  assign- 
ment, whereby  he  directed  Sujewan  Lall 
to  pay  to  the  plaintiff  Rupees  948-12-3  on 
account  of  interest  due  for  the  current  year, 
and  Rupees  22,445  sinnually  on  account  of 
interest  from  Jeith  1264  to  Jeith  1268  (June 
1857  to  June  1861):  Sujewan  Lall  was  to 
take  receipts  from  the  plaintiff,  and  credit 
was  to  be  allowed  him  accordingly. 
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Subsequently,  ihe  property  was  attached 
and  put  up  for  gale,  when  it  was  purchased 
by  one  Mitterjeei  Singh,  the  principal  de- 
fendant in  this  suit,  in  conjunction  with 
one  Byjnath  Singh,  who  is  also  a  defendant, 
but  has  not  appeared. 

Mitterjeet  Singh  does  not  deny  the  exist- 
ence of   the   debt  to   the  plaintiff,   or  the 
genuineness   of    the  deeds  above  set  out ; 
but  his  case  is  that  the  deeds  of  January 
JI857  constituted  in  reality  but  one  transac- 
tion, namely,  a  bhoye-bun  dhak,  or  usufruct- 
luary    mortgage;     that;     though     Siijewan 
Lairs  name  was  used  in  the  ijarah  lease  of 
December  13th,  1857,  the  plaintiff  was  the 
real  lessee;    that   the    plaintiff   ever  since 
\  January  1857  has  been  and  is  still  in  pos- 
l  session    of    the    property    as    usufructuary 
naortga^ee;  and,  therefore,   that   he   is   not 
entitled  to  sell  the  land  or  sue  for  the  re- 
covery of  the  debt ;  and,  even  if  entitled  to 
sell  the  land  and  sue  for  a  recovery  of  the 
debt,  he  is  bound  to  account  for  all  the  pro- 
fits which  he  has  received  from  the  estate. 

There  are  several  questions  of  fact  and 
law  comprised  in  this  contention;  but  with 
many  of  them  it  is  unnecessary  to  deal, 
because  wc  think  it  is  based  on  a  miscon- 
ception of  the  relation  between  a  mortgagor 
and  mortgagee. 

The  defendant  starts  with  the  proposition 
that  a  usufructuary  mortgage  or  a  mortgagee 
in  possession  of  the  mortgaged  estate  is 
bound  to  account  for  every  farthing  received 
by  him  out  of  the  estate,  allowance  being 
made  only  for  necessary  outlay  and  expenses 
of  collection,  and  goes  on  to  contend  that 
this  is  a  right  of  which  the  mortgagor  can- 
not deprive  himself  even  by  contract.  And, 
moreover,  he  contends  that  a  mortgagee  in 
possession  is  not  only  bound  to  render  an 
account  to  a  mortgagor  in  every  instance,  but 
that  he  can  never  sue  the  mortgagor  for 
the  principal  debt,  or  sell  the  Jand  even 
though  the  mortgagor  has  made  an  express 
contract  to  repay  the  loan  on  a  day  certain. 

With  regard  to  the  last  part  of  the  con- 
tention, namely>  that  a  usufructuary  mort- 
gagee in  possession  cannot  in  any  case  have 
a  personal  remedy  against  the  mortgagor, 
or  sell  the  land,  it  is  true  that,  in  the  case  of 
a  pure  usufructuary  mortgage,  that  is,  where 
the  lender  takes  possession  of  the  estate  of 
the  borrower,  and  agrees  to  pay  himself 
out  of  the  proceeds^  the  mortgagor  cannot 
be  sued  personally,  nor  can  the  land  be 
sold.  But  why  so?  Simply  because  it  is 
considered  that  the  mor  g^gor  by  his  con- 
tract undertakes  no  p<irsonal  liability  so  long 


as  the  mortgagee  remains  in  possession,  and 
that  the  mortgagee  has  agreed  to  satisfy  his 
claim  out  of  the  proceeds  of  the   estate.. 
But  there  is  no  rule  of  law  which  says  that, 
if  a  mortgagor,  be  so  minded,  he  may  not  also 
give  his  usufructuary  mortgagee  the  power 
to  sue  him  personally,  or  to  sell  the  land,  \ 
or  both,  at  any  moment.    On  the  contraiT, 
the  possibility  of  uniting  these  different  foras 
of  remedy  is  recognized  in  a  standard  vbii 
on  this  subji . .  [see  Macpherson  on  Mortgages, 
page  14,  2nd  £d.) ;  and,  as  far  as  we  are 
aware,  the  view  taken  by  that  learned  au- 
thor has  never  been  questioned. 

With  regard  to  the  first  part  of  the  con- 
tention that  a  mortgagee  in  possession  is 
bound  in  every  case  to  account  for  the  pro- 
fits, and  that  a  mortgagor  cannot  by  contract 
deprive  himself  of  this  right,  it  is,  no  doubt, ' 
true  that,  while  the  usury  laws  were  in 
force,  a  restriction  in  this  respect  did  cei< 
tainly  exist.  But  this  prohibition  on  the 
free  power  of  the  parties  to  contract  as  they 
please  was  solely  a  consequence  of  the  uso^ 
laws  then  in  force ;  and,  on  the  abolittoa  d 
those  laws,  the  restriction  in  question  fell 
with  them.  By  Section  4  of  Aft  XXVIII. 
of  1855,  it  is  expressly  enacted  that  an 
agreement  that  the  use  or  usufruct  of  any 
property  shaU  be  allowed  in  lieu  of  interest 
shall  be  binding  upon  the  parties.  We  are 
of  opinion  that  a  mortgagor  and  mortgagee  are 
now  at  liberty  to  make  what  contract  ih^J 
please,  with  reference  to  the  profits  of  themoit* 
gaged  estate;  and  we  are  strongly  fortified 
in  this  opinion  by  observing  that  it  is  also 
that  taken  by  Mr.  Justice  Macpherson  in  ihe 
work  already  referred  to  {see  page  160,  nd 
Edition). 

Applying  this  view    of  the  law  to  the  h 
present  case,  we  are  of  opinion  that  there 
is  here  a  clear  and  unmistakeable  contract  I 
by  the  mortgagor  that  all  he  shall  be  enii**  I 
tied  to  receive  out  of  the  mortgaged  property 
is  an  annual  sum  of  Rupees  2,300.    If  ^ 
contract  was  in  reality,  as  it  purports  to  b^ 
made  with  Sujewan  Lall,  then  the  sorplm 
profits  belong  to  him ;  but  if,  as  the  defendant 
Mitterjeet  Singh  contends,  the  real  lessee 
was  the  plaintiff,  still  we  think  the  plaintiff 
is  entitled  to  the  benefit  of  the  contract, 
and  that  the  most  he  i»  bound  to  account 
for  is  the  sum  of  Rupees  2,300,  which  be 
is  willing  to  do. 

We  may  remark  that  no  case  of  fraud,  has 
been  made  or  even  attempted  to  be  inadc 
against  the  plaintiff.  All  that  could  be  said 
on  \hat  point  was  that  the  taking  the  lease 
benamee  In  the  name  of  Sujewan  Lall  y^ 
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a  badge  of  fraud.  It  is  true  that  benamee 
transactions  ought  to  be  scrutinised  with 
xare,  and  that  they  are  frequently  resorted 
to  cover  a  fraud ;  but  taking  a  lease  benamee, 
onaccompanied  by  any  other  circumstances 
of  suspicion,  does  not  in  itself  constitute 
fraod. 

An  objection  was  also  raised  by  the 
defendant  Mitterjeet  Singh  that,  if  the  plaint- 
iff were  the  real  lessee,  at  any  rate,  he  could 
not  sue  for  the  recovery  of  the  pr'mcipal  and 
a  sale  of  the  mortgaged  property  until  the 
expiration  of  the  lease  in  1867.  But  we 
think  that  this  objection  is  also  answered  by 
a  fefeience  ta  the  terms  of  the  agreement. 
By  the  deed  of  January  8ih,  1857,  there  is 
a  distinct  undertaking  that  the  money  shall 
be  repaid  in  the  month  of  June  1861,  and 
we  see  nothing  in  the  lease,  even  supposing 
it  to  have  been  made  in  favor  of  the  plaii^t- 
iff,  repugnant  to  that  stipulation.  On  the 
other  hand,  the  letter  of  assignment  only 
provides  for  the  rent  being  taken  in  lieu  of 
interest  up  to  the  year  1861,  which  is  consist- 
ent with  the  notion  that  the  principal  became 
then  payable. 

We,  therefore,  reverse  the  decision  of  the 
Biitrict  Judge  by  which  the  suit  is  dismissed, 
and  direct  an  account  to  be  taken  of  all  sums 
received  by  the  plaintiff  in  respect  of  prin- 
cipal and  inlerest  down  to  the  time  when 
the  account  is  taken  ;  the  plaintiff  to  be 
alk)wed  in  the  account  credit  for  such  sum 
IS  be  may  have  advanced  for  payment  of 
Government  revenue  in  respect  of  the  mort- 
gaged property,  and  not  to  be  bound  to  ac- 
coottt  for  the  profits  of  the  estate  beyond 
the  sum  of  Rupees  2,300  per  annum  (if  any) 
received  by  him ;  the  plaintiff  to  have  a  decree 
for  the  bi^lance  found  to  be  due  against  the 
defendant  Bhunjun  Singh,  with  interest  at  the 
tate  of  6  percent,  from  the  date  of  the  decree 
vntsl  payment ;  the  plaintiff  to  have  his  costs 
of  this  suit  and  the  appeal.  If  the  prin- 
cipal, interest,  and  costs  be  not  paid,  the 
piaimiff  to  be  at  liberty  to  put  the  property 
up  for  sde. 


The  4th  December  1866. 

^Present: 

The  Hon'bk  Sir  Barnes  Peacock,  AV.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Jurisdiction— Salt— I  nterest 

Case  No.  1659  of  1866. 

Special  Appeal  from  a  decision  passec^  hy 
Mr.   W»  Ainslie,  Judge  of  Patna^  dated 


the  16th  April  1866,  reversing  a  decision 
passed  by  AI outvie  A  li  Hyder  Khan^  Sudder 
Ameen  of  that  District^  dated  the  2^th 
November  186^, 

Ashruffunnissa  Begum  (Plaintiff),  Appellant^ 

versus 

Mussamut  Khanum  Jaun  (Defendant), 
Respondent, 

Mr,  R,  E,  Twidale  for  Appellant. 

Baboo  Romanath  Rose  for  Respondent. 

A  suit  will  not  lie  for  interest  in  respect  of  money 
deposited  under  a  decree  subsequently  reversed  on 
appeal. 

Peacoctiy  C.y. — The  defendant,  as  plaintiff 
in  a  former  suit,  obtained  a  decree  against 
the  plaintiff  in  this  suit,  who  appealed  against 
that  decree.  Pending  the  appeal,  the  de- 
fendant proceeded  to  execute  his  decree, 
and  the  plaintiff,  in  order  to  save  his  pro- 
perty from  sale,  deposited  in  Court  the 
amount  of  the  decree.  The  defendant,  how- 
ever, did  not  take  the  money  out  of  Court. 
Subsequently,  the  decree  in  the  former  suit 
was  reversed,  and  the  plaintiff  withdrew  his 
money  from  the  Court.  He  now  sues  for 
damages  by  way  of  interest  on  the  money 
deposited  by  him  in  Court. 

I  do  not  think  that  the  plaintiff  is  entitled 
to  recover  interest.  There  was  no  contract 
by  which  he  was  entitled  to  interest ;  and, 
although  the  plaintiff  has  been  deprived  of 
his  money,  still  he  was  not  deprived  of  it  by 
reason  of  any  wrong  done  by  the  defendant. 
The  defendant,  having  obtained  a  decree,  was 
entitled  to  enforce  it.  There  is  nothing  to 
show  that  the  suit  brought  by  the  defendant 
was  an  improper  or  vexatious  one.  The 
decision  of  the  Lower  Appellate  Court  will 
be  affirmed  with  costs. 

Jackson^  y, — I  quite  concur  in  affirming 
the  decision  on  the  grounds  stated  by  the 
Chief  Justice,  but  not  precisely  on  the 
grounds  which  the  Judge  below  has  given. 


The  4th  December  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo* 
nath  Pundit,  Judges. 

Jurisdiction — Maintenance. 

Case  No.  1639  of  1866. 

Special  Appeal  from  a  decision  pcLSsed  by  the 
Principal  judder  Ameen  of  Dacca^  dated 
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the  2nd  April  iS156,  affirming  a  decision 
passed  by  the  Moonsijff^  of  that  District, 
dated  the  22nd  December  186$^ 

Bhugwan  Chunder  Bose  and  others  (Defend- 
ants), Appellants, 

versus 

Bindoo  Bashinee  Dossee  (Plaintiff), 
Respondent. 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboos   Anund   Go  pal  Paleet    and    Bama 
Churn  Banerjee  for  Respondent. 

A  Small  Cause  Court  has  jurisdiction  only  as  regards 
arrears  of  fixed  maintenance,  but  not  to  determme  the 

right  to  receive  it.  i-        u-  j        •  j 

On  what  principle  mamtenance  for  a  Hindoo  widow 

should  be  awarded. 

Shumbhoonath  Pundit,  J.— On  the  case 
coming  up  for  trial,  the  respondent  took  ob- 
jection regarding  jurisdiction,  but  we  hold 
that  the  Small  Cause  Court  could  have 
jurisdiction  only  as  regards  arrears  of  fixed 
maintenance,  and  not  for  determination  of 
the  right  to  receive  it. 

We  have  great  doubts  regarding  the  legal 
liability  of  the  special  appellant,  the  brother 
of  the  deceased  husband  of  the  plaintiff,  to 
support  her.  At  least  he  may  be  liable  to 
maintain  her  in  case  of  his  having  obtained 
from  his  father  any  property  yielding  him  an 
income.  In  that  case  also  the  amount  of 
the  maintenance  can  be  fixed  only  with  re- 
ference to  the  amount  of  this  income,  and 
not  solely  on  the  necessities  of  the  plaintiff. 
It  is  also  to  be  kept  in  mind  that,  in  case  of 
the  income  of  the  special  appellant  from 
ancestral  property,  or  in  case  of  his  personal 
liability,  his  personal  property  being  small, 
the  Lower  Appellate  Court  will  have  to 
consider  that  the  special  appellant  may  find 
it  more  convenient  to  maintain  the  plaintifif 
if  she  live  in  his  house  than  if  she  were  to 
live  separate.  The  reasons  given  by  the 
Lower  Appellate  Court  to  decree  2  annas 
per  day  appearing  incorrect,  inasmuch  as 
they  are  not  in  accordance  with  the  above 
principle,  we  remand  the  case  to  the  Lower 
Appellate  Court  to  retry  the  whole  case, 
with  reference  to  the  above  remarks,  and  to 
fix  an  amount  suitable  to  the  income  of  the 
Special  appellant. 


The  4th  December  1866. 
Present : 

m 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges, 

Resumed  Lakhermj— Ejectment— Rent 
Case  No.  1668  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  the  Twenty- 
four  Pergunnahs,  dated  the  2gth  March 
1866,  affirming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District,  dcUed  the 
28th  August  i8o$, 

Bhoopal  Chunder  Biswas  and  others 
(Plaintiffs),  Appellants, 

versus 

Khan  Mahomed  MoUah  and  others  (Defend- 
ants), Respondents, 

Baboos  Srecnath  Doss  and  Bungshee  Dhur 
Sein  for  Appellants. 

Baboos  Kishen  Kishore  Ghose  and  Dwarka^ 
with  Mitter  for  Respondents. 

A  zemindar  can  only  sue  the  holder  tA  rceamed 
lakheraj  land  in  possession  for  rent,  but  not  oust  htm 
as  a  trespasser. 

Trevor,  J, — Plaintiff  sued,  as  the  pur- 
chaser  from  Government  of  its  rights  in  a 
khas  mehal,  for  possession  of  30  beegahs  of 
resumed  lakheraj  of  which  defendant  has 
taken  possession  without  warrant  of  law. 

The  defendant  pleads  that  he  was  not  a 
party  to  the  resumption-suit,  and  that,  at 
any  rate,  as  lakheraj dar  in  possession,  the 
plaintiff  cannot  oust  him  from  the  land  as 
a  trespasser. 

The  Lower  Court  found  that  the  resump- 
tion-suit was  passed  in  1846,  and  defendant 
was  a  party  to  it.  As,  however,  from  that 
year  to  the  period  at  which  the  present  suit 
was  instituted,  the  resumption-suit  had  noc 
been  acted  on,  that  decree  was  at  the  present 
day  inoperative,  and  plaintiff  might  sue  again 
to  resume  the  lands  if  so  advised.  It  con- 
sequently dismissed  plaintiff's  suit. 

Plaintiff  now  appeals  specially,  urging 
that  the  Courts  below  were  wrong  in  hold- 
ing that  the  resumption- decree  was  inopeta- 
tive  ;  and  that,  the  land  having  been  declared 
liaBle  to  resumption,  the  plaintiff  is  entitled 
to  oust  the  defendant. 
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It  is  unnecessary  in  this  case  to  consider 
whether  the  decree  of  resumption  is  opera- 
*tive  or  not.  Admitting  that  it  is  operative 
so  far  as  to  declare  the  land  liable  to  pay 
revenue  to  Government  and  rent  to  the 
zemindar,  the  plaintiff  can  only  sue  the 
defendant,  the  lakherajdar,  for  rent  as  a 
dependant  talookdar,  and  cannot  oust  him  as 
a  trespasser.  The  present  suit,  therefore, 
has  been  rightly  dismissed  by  the  Lower 
Courts.  When  plaintiff  brings  his  suit  for 
rents  either  after  the  issue  of  notice  or 
otherwise,  the  question  as  to  whether  his 
claim  Is  barred  by  lapse  of  time  or  other 
cause  will  then  arise  and  be  determined.  We 
rejed  the  special  appeal  with  costs. 


The  5th  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Fraud. 

Case  No.  2948  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Lukheenarain  Milter^  Additional 
Principal  Sudder  Ameen  of  Dacca,  dated 
the  1st  August  t86^j  reversing  a  decision 
passed  by  Moulvie  Syud  Noorul  Hossein, 
Mccntiff  of  Chowkey  Manickgunge,  dated 
the  2*jth  August  1864, 

Aioksoondry  Goopto  and  others  (Defendants), 

Appellants, 

versus 

Horo  Lai  Roy  (Plaintiff),  Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Sfree^ 
nath  Doss  for  Appellants. 


Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

A  suit  founded  on  an  admission  of  fraud,  and  seeking 
protection  from  the  consequences  of  that  fraud,  cannot 
be  maintained. 

Jackson,  J, — This  was  a  suit  to  obtain  a 
declaration  of  the  plaintiff's  right  to  certain 
lands  in  respect  of  which  the  plaintiff  had 
sued  the  ryot  for  arrears  of  rent,  but  the 
suits  for  rent  had  been  dismissed  on  the 
intervention  of  third  parties  now  defendants. 
It  was  admitted  that  these  defendants  had 
long  been  the  ostensible  owners  of  the  land, 
had  exercised  proprietary  rights,  and  had, 
by  desire  of  the  plaintiff,  brought  various 
suits  in  the  capacity  of  owners;  and  it  is 
admitted  and  is  abundantly  clear  that  this 
arrangement  was  adopted  for  the  fraudulent 
purpose  of  concealing  or  protecting  this  pro* 
perty  from  the  plaintiff's  creditors.  The 
plaintiff,  however,  in  order  to  secure  himself, 
had,  he  alleges,  taken  from  the  defendants 
an  ikrar  or  acknowledgment  that  they  were 
not  the  true  owners,  and  that  the  title  really 
vested  in  him,  the  plaintiff;  and  on  this 
ikrar  the  present  suit  was  founded. 

The  judgment  of  the  first  Court,  dismiss- 
ing the  suit,  was  reversed  by  the  Additional 
Principal  Sudder  Ameen,  who  gave  the 
plaintiff  a  decree  to  the  extent  of  declaring 
his  title.  The  defendants  appeal  specially; 
and  the  first  point  which  they  raise  is  that 
the  plaintiff's  case,  resting  as  it  does  u{)on 
admission  of  fraud  and  asking  protection 
from  the  consequences  of  that  fraud,  ought 
to  have  been  dismissed. 

We  think  this  contention  thoroughly  well- 
founded.  The  Courts  of  Justice  are  designed 
for  the  protection  of  honest  suitors,  and  the 
enforcement  of  just  claims.  They  are*  not 
available  as  machinery  to  aid  in  the  carrying 
out  of  schemes  of  fraud. 

It  is  right  that  parties  should  know,  in 
making  secret  arrangements  in  regard  to 
their  property  for  fraudulent  purposes  such 
as  defeating  their  creditors,  that  they  are 
entering  on  a  dangerous  course,  and  that 
they  must  not  expect  the  assistance  of  the 
Courts  to  extricate  them  from  the  difficulties 
in  which  their  own  improbity  has  placed 
them. 

The  decree  of  the  Lower  Appellate  Court 
is  reversed,  and  the  decision  of  the  Moonsiff, 
dismissing  the  suit,  is  restored  with  all 
costs. 
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The  5th  December  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Interest  (prior  to  suit). 

Case  No.  1772  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  PainOy  dated  the  lyth  April 
iS66f  reversing  a  decision  passed  by  the 
Principal  Sudder  Atfieen  of  that  District y 
dated  the  Jith  December  186^. 

Abdool  Kurreem  Khan  and  others 
(Defendants),  Appellants, 

versus 

Shaikh  Meah  Jan  (Plaintiff),  Respondent. 

Mr,  R,  E,  Twidale  and  Moulvie  Syud 
Murhumut  H ossein  for  Appellants. 

Mr,  C,  Gregory  and  Baboos  Onookool  Chun- 
der  Mookerjee  and  Mohendro  Lai  Shome 
for  Respondent. 

Interest  cannot  legrally  be  awarded  prior  to  suit  in 
cases  governed  by  the  provisions  of  Act  XXXII.  of 
1839. 

Kemp,  J, — ^The  only  point  contended 
before  us  is  that  the  Judge's  award  of  inter- 
est in  this  suit  is  illegal. 

The  debt  was  for  goods  sold,  the  debt  was 
not  payable  by  virtue  of  any  written  instru- 
ment at  a  certain  lime,  nor  was  any  demand 
for  payment  made  by  writing.  No  interest, 
therefore,  can  be  awarded  prior  to  suit; 
the  •provisions  of  Act  XXXII.  of  1839, 
which  has  not  been  repealed  or  amended, 
precluding  such  award. 

Section  10,  Act  XXIII.  of  1861,  does  not 
repeal  Act  XXXII.  of  1839.  It  enacts  that, 
in  a  case  where  interest  prior  to  suit  could 
be  legally  awarded  under  the  law  in  force, 
the  Court  may  award  such  interest  in  addi- 
tion to  any  further  interest  and  to  such  extent 
as  the  Court  in  its  discretion  may  think  proper 
and  just  from  date  of  decree. 

The  judgment  of  the  Judge  is  amended. 
Interest  will  be  awarded  from  date  of  suit  to 
date  of  payment,  wiih  costs  in  proportion  in 
the  Courts  below.  Costs  of  this  appeal  to 
be  borne  by  the  respondent. 


The  5th  December  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  W.  S. 
Seton-Karr,  Judges, 

Estoppei-^Erroneous  Admlssioii. 

Case  No.  1370  of  1866. 

Special  Appeal  from  a  decision  passed  by  tht 
Principal  Sudder  Ameen  of  Midnaport^ 
dated  the  igth  February  1866,  affirming  a 
decision  passed  by  the  Moonsiff  of  thai 
District,  dated  the  2gth  November  1864, 

Krishto  Prea  Dossee  (one  of  the  Defendants), 

Appellant, 

versus 

Puddo  Lochun  Mytee  and  others  (Plaintiffs), 

Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondents. 

A  party  is  not  bound  by  an  erroneous  admissioo  on 
a  petition. 

The  pleader  attempts  to  contend  that 
the  plaintifT  ought  t3  be  bound  by  the 
admission  in  a  certain  petition  to  the  effect 
that  the  principal  of  the  first  mortgage, 
the  subject  of  this  suit,  had  been  paid 
off.  But  we  think  that  both  the  Lower 
Courts  have  clearly  shown  that  this  state- 
ment of  the  plaintiffs  is  a  simple  error,  and 
that  the  defendant's  husband,  on  the  second 
deed  of  mortgage,  had  expressly  stated  that 
he  pledged  fresh  property  for  the  interest 
alone,  and  that  the  principal  of  the  original 
mortgage  had  not  been  paid  off  at  all. 

We  cannot  admit,  in  this  state  of  things, 
that  the  plaintiff  is  bound  by  a  pure  error  in 
a  petition.  The  conduct  of  the  defendant 
has  been  evasive  throughout.  She  denied  the 
mortgage,  as  well  as  the  ser\ice  of  the  notice 
of  foreclosure;  and,  when  these  points  are 
proved,  incontestibly  against  her,  she  nov 
wishes  to  turn  round  and  show  that  the 
principal  of  a  mortgage,  which  deed  she  had 
repudiated  altogether,  had  been  paid  off  on 
the  plaintiff's  showing,  though  this  is  con- 
trary to  the  facts  disclosed  by  the  whole 
evidence. 
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We  see  BO  tovce  either  in  a  plea  thai  the 

Conrt  decided  the  case  two  or  Ihfee  days 

.before  the  date  fixed  for  the  attendance  of  a 

certain  witness  whom  the  Court  itself  had 

summoned. 

Ahogether  we  have  no  douht  that  sub- 
stantial justice  has  been  done»  andl  that  no 
defect  or  error  of  law  is  to  be  found  in  the 
decision. 

The  appeal  is  dismissed  with  Qosts. 


The  5th  December  1866. 
Present : 

Tbe  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
natb  Pundit,  Judges, 

Remand — Jurisdiction. 

Case  Np.  1340  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of 
Hooghly^  dated  the  igth  January  i866^ 
reversing  a  decision  passed  by  the  Moon-t 
siff  of  SeramporCy   dated  the  2^h  July 

Jej  Kiasen  Mookerjce  and  others  (Defend- 
ants), Appellants^ 

versus 

HoKthnr  Mookerjee  (Plaintiff)  ai^d  others 
(Defendants),  Respondents. 

Baboos  Pearee  Mohun  Mookerjee  and  Mo^ 
hendro  Lall  Shome  for  Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Umhica  Churn 
Banerjee  for  Respondents. 

WlKre  a  re^ppodent  in  the  Lower  Appellate  Court, 
fonnally  under  Section  348,  Act  VI 1 1,  of  1S59,  took  an 
ofcjcctioB  in  writing  on  the  |rround  of  jurisdiction,  ^nd 
Ui9t  Cpttft  did  not  no^e  the  objection— ^Hhld  jq  special 
appeal  that  the  party  wa«  entitled  to  a  remand  to  the 
rr  Appellate  Court  for  an  adjudication  on  that 


There  are  other  pleas  iq  th^  petition  pf 
special  appeal,  but  we  think  that  it  is  no 
use  to  consider  these  till  the  point  of  juris- 
diction be  adjudicated  by  the  Court,  which 
had  it  so  clearly  bi;ou^ht  befpre  it  by  the 
petition  referred  tQ. 

Mr.  Allan  for  special  respondent  oon- 
tend3  that,  as  it  is  a  point  of  law,  we  should 
now  decide  it  here.  Byut  we  are  of  opinion 
that  we  clinnot  legally  do  so,  without  at  lea^ 
the  consent  of  the  ps^rties  if  we  could  tb^^i ; 
and  the  special  appellant  doe^  not  cpns^nt, 
but  claims  a  decision  of  the  Lower  App^Ua^ 
Court  on  the  point. 

We  think  that,  if  it  hi^d  been  a  pJea  in 
law  never  takep  before  in  any  of  the  Lower 
Courts,  there  n^ight  possibly  be  something 
in  this  request  of  the  pleader.  But,  as  the 
plea  has  hetnformally  taken  \xk  cross-appeal, 
2.^.,  under  Section  348,  in  writing,  before 
the  Lower  Appellate  Court,  and  the  first 
Ck>ur(  had  decided  on  it,  we  must  remand 
the  case  to  the  Lpwer  Appellate  CcAirt  to 
decide  the  point. 

The  other  pleas  in  special  appeal  ^ill 
remain  open. 

Remand  accordingly. 


Boffley,  J. — DsFKNDANT  is  special  appel- 
fauil.  In  this  case  the  first  plea  is  that 
there  was  a  petition  filed  under  Section 
348,  objecting  to  the  Lower  Appellate  Court 
tluU  the  Civil  Court  had  no  jnrisdiction, 
mad  the  first  Court  had  decided  against  the 
defendant  on  this  point.  But,  notwithstand- 
ing this,  and  the  petition  under  Section  348, 
the  Lower  Appellate  Court  did  not  ^totice 
riits  objection. 

VoLVL 


The  6tb  December  1 866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhao- 
nath  Pundit,  Judges. 

Pieadhigs^ Admission — Variation  of  claiiiii^ 

Case  No.  1387  of  1866. 

Special  Appeal  from  a  decisitm  p€^H4  fy 
the  Additional  Judge  of  Tirhoot,  dated 
the  Jth  March  1866,  affirming  a  decision 
passed  by  Ih^  Principal  ^tfider  Ameen 
of  that  District^  dated  the  4th  December 
1864. 

Nidha  Chowdbry  (Plaintiff),  ApppifatU, 

versus 

Bundah  1^1  Tha^^dor  and  others  (Defend- 
ants), Respondents. 

Baboos  Chunder  Madhub  Ghose  aii4  Dwarka* 
nath  Mitter  for  Appellant 
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Mr.  C.  Gregory  and  Baboo  Romanaih  Base 

for  Respondents.  * 

Where  a  plaintiff  deliberately  claimed  lands  as  rent- 
free,  he  was  not  allowed,  merely  on  the  ground  of  the 
proprietor  admitting  the  lands  to  be  leased  to  plaintiff's 
vendors  or  even  of  the  defendant  makin$>f  a  somewhat 
similar  admission,  to  benefit  by  such  admissions  and  vary 
his  claim. 

Bayley^J, — In  this  case  plaintiff  is 
special  appellant.  He  sued  alleging  a  title 
to  the  lands  in  dispute  as  burmottur  lands 
purchased  by  him.  It  was  clearly  found 
that  the  lands  were  not  burmottur,  and  the 
Lower  Appellate  Court  finally  dismissed 
plaintifE's  suit. 

Upon  this  plaintiff  appeals  specially,  press- 
ing on  us  chiefly  that,  whereas  the  record 
shows  that  the  alleged  vendors  really  held. 
under  some  title  or  other,  those  lands  for 
which  plaintiff  sues,  this  is  enough  to  start 
plaintiff's  case,  even  though  there  be  a  mis- 
description as  to  the  rent-free  character  of 
the  lands,  and  that,  therefore,  the  defendants 
should  have  been  called  upon  to  prove  their 
title.  The  proprietor  admits  that  the  lands 
were  lands  leased  to  plaintiff's  vendor  and  to 
his  co-sharers. 

We  think  that,  after  plaintiff  had  deliber- 
ately termed  these  lands  rent-free  and  claim- 
ed  them  as  such,  it  is  not  for  him  merely  on 
the  ground  of  the  proprietor  admitting  them 
to  be  leased  lands  to  plainiiff's  vendors, 
or  even  on  defendants  making  a  somewhat 
similar  admission,  in  this  same  suit  to  sav, 
"No,  I  claimed  them  as  lands  or  a  distinct 
"and  separate  character fiom ordinary  leased 
"  lands,  viz.^  as  lakheraj ;  but,  if  I  am  wrong, 
•'give  me  the  bentfii  of  others,  saying  they 
"  are  such  lands  as  I  said  ihey  were  not." 
This  is  against  proper  rules  in  pleading,  and 
might  be  an  embarrassing  precedent. 

In  this  view  we  dismiss  this  special 
appeal  with  costs. 


The  6th  December  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
naih  Pundit,  Judges, 

Transfer  of  Suit— Arbitration. 

Case  No.  1649  ^^  1S66. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  2jrd 
March   1S66,  affirming  a  decision  passed 


by  the    Moonsiff  of  Aubeegunge,   dated 
the  2^th  December  186^, 

Aboo  Mahomed  and  others  (Defendants), 

Appellants, 

versus 

Kishen  Mohun  Surma  and  others  (Plaintiffs), 

Respondents. 

B a  boos  Kishen  Kishore  Ghose  and  Obhoy 
Churn  Bose  for  Appellants. 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

This  case  having  been  withdrawn  by  the  Jud^e,  for 
trial  in  his  own  Court,  from  the  Principal  badder 
Ameen's  Court,  where  it  had  already  been  referred 
to  arbitration — Hkld  that  the  Judge  was  quite  corope* 
tent  to  decide  the  cas«^  himself  without  necessarily  bebf 
bound  also  to  refer  it  to  arbitration. 

Bayley,  J.^-ls  this  case  plaintiffs  sued 
defendants  for  possession  of  certain  lands, 
alleging  that  they  belonged  to  particular 
talooks  of  plaintiffs. 

The  defendants  sued  answered  severallj 
that  the  lands  in  suit  belonged  to  their 
talooks. 

The  first  Court  found  in  favor  of  defend- 
ants, and  dismissed  plaintiff's  suit.  Plaint- 
iff appealed,  and  the  judge  on  appeal  revers- 
ed this  decision.  Both  Courts  came  to 
these  conclusions  by  findings  of  fact  on  the 
evidence,  although  those  conclusions  differed. 

Plaintiff  having  thus  obtained  a  verdict 
in  the  Lower  Appellate  Court,  defendant 
appeals  specially,  and  urges  (1)  that  the 
Lower  Appellate  Court  had  no  right  him- 
self to  decide  a  ca?e  which  had  already  been 
referred  to  arbitration  ;  (2)  that  the  plea 
of  defendants,  as  to  plaintiff's  claim  including 
more  lands  than  were  within  the  boundaries 
given  by  plaintiff,  was  not  properly  decided, 
as  the  Lower  Appellate  Court  has  not  precise- 
ly tested  this  by  a  definition  of  the  bound- 
aries ;  (3)  that  copy  of  a  decision  of  April 
i3ih  (1849),  which  decided  that  a  portion 
of  the  land  now  in  suit  belonged  to  defend- 
ant, had  not  been  duly  considered. 

After  hearing  Counsel,  and  referring  to 
the  record,  we  think  that  none  of  these  pleas 
are  tenable.  The  Judge  withdrew  the  case 
from  the  Principal  Sudder  Ameen's  Court 
before  decision  for  trial  in  his  own.  Having 
the  case  thus  before  him,  it  was  quite  com- 
I'Ctent  in  the  Judge  to  decide  it  wiibofli 
necessarily  being  bound  also  to  refer  it  w> 
arbitration.  On  the  second  plea  wc  observe 
that  the  Judge  carefully  compared  the  map, 
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chittahs,  and  other  documentary  evidence, 
and  came  to  his  own  conclusion  of  the  facts 
upon  that  evidence.  There  is  no  reason  to 
interfere  with  his  proceeding  as  he  has  done. 
In  respect  to  the  third  plea,  the  decision  is 
not  relied  on,  or  particularly  mentioned  by, 
the  first  Court  which  gave  defendant  a  de- 
cree, nor  is  it  shewn  that  the  Judge,  who 
says  he  considered  all  the  evidence,  over- 
looked this ;  or  that,  in  fact,  the  decision 
referred  to  the  lands  in  suit  identically. 

In  this  view  we  dismiss  this  special  appeal 
with  costs. 


The  6th  December  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Agreement— Attachment 

Case  No.  1767  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nudd^a,  dated 
the  loth  April  i866y  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that   District,   dated  the    loth  March 

Mothoor  Mohun  Pal  Chowdhry  (Defendant), 

Appellant, 

J' 

versus 

Shorroop  Chunder  Pal  (Plaintiflfj  and  others 
(Defendants),  Respondents. 

Bahoos  Nil  Madhub  Sein  and  Bhowanee 
Churn  Dutt  for  Appellant. 

Baboos  Sreenath   Doss  and  Nil  Monee  Sein 

for  Respondents. 

A  judgment-debtor  on  the  day  of  sale  paid  a  part 
of  the  money  due  on  the  decree,  and  obtained  a  post- 
ponement of  the  sale  by  consent  of  the  decree-holder, 
on  the  condition  that  thV  attachment  should  continue. 
Held  that  a  mere  formal  entry  on  the  r,ecord  striking 
off  the  case  was  of  no  consequence. 

Bayley,  J, — In  this  case  plaintiff  su^  for 
poesessioD  of  certain  lands,  on  the  allegation 


that  he  is  the  purchaser  at  a  sale  in  execu- 
tion of  ihem,  and  is  prevented  from  getting 
possession  by  defendants  setting  up  a: 
putnee  title  created  at  a  date  subsequent 
to  the  existence  of  the  attachment  in 
execution. 

It  appears  that  the  judgment-debtor,  on 
the  very  date  on  which  the  sale  was  adver- 
tised to  take  place,  paid  a  part  of  the  money 
due  on  the  decree,  and  obtained  a  postpone- 
ment of  the  sale  by  the  consent  of  the  decree- 
holder,  on  the  express  provision  suggested 
by  the  judgment-debtor  himself  that  the 
attachment  should  continue,  a  provision 
accepted  by  the  decree-holder. 

On  that  same  date,  however,  an  order 
appears  on  the  record  actually  in  these 
words  and  no  more :  "  Having  seen  the 
papers,  let  the  case  be  struck  off."  These 
words  of  form  only  are  the  basis  of  the 
putneedar's  claim  to  hold  the  putnee  as  one 
legally  created  by  the  judgment-debtor  sub- 
sequent to  the  above  arrangement  entered 
inio  by  himself. 

The  Lower  Appellate  Court  decided  that 
the  attachment  existed,  citing  the  special 
a[)peal  case  of  the  i8th  July  1864,  Bama 
Soondurie's  case  from  the  same  district,  and 
the  Privy  Council's  judgment  in  the  case  of 
Mohesh  Narain  Roy. 

The  putneedar  appeals  specially,  relying 
on  the  order  to  strike  off  the  case.  We 
think  the  Lower  Appellate  Court  is  quite 
right.  The  first  case  cited  by  it  is  precisely 
in  point.  The  second  (that  of  the  Privy 
Council)  can  only  be  applied  where  circum- 
stances justify  it,  and  is  not  necessarily  of 
universal  application.  Be  that  as  it  may,  it 
is  quite  clear  to  us  that,  when  the  judgment- 
debtor  bound  himself  to  allow  the  attach- 
ment to  stand,  a  mere  formal  entry  on  the 
record,  as  the  one  on  which  reliance  is 
placed,  is  not  to  be  regarded. 

In  this  view  we  dismiss  this  special  ap- 
peal on  this  point  with  costs,  and  express 
our  displeasure  at  the  Principal  Sudder 
Ameen's  allowing  such  an  order  under  the 
facts  of  this  case. 

The  special  appellant  also  urges  that  the 
decree  is  worded  so  as  to  make  him  jointly 
responsible  for  all  costs  and  wassilat,  whereas 
his  putnee  rights  are  quite  distinct  from 
ihose  of  ihe  other  putneedars.  This  is  ad- 
muied  by  special  respondent  to  be  so.  We^ 
accordingly,  order  that  the  decree  be  not 
considered  joint  in  this  respect. 
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amount  of  mesne-profits  which  have  accrued  due  subse- 
Quent  to  a  decree  for  possession  passed  in  1859,  ^^^ 
nnally  confirmed  by  the  High  Court  in  1863. 

.  Macpherson,  J, — ^The  points  taken  in 
this  appeal  by  the  pleaders  for  the  appellant 
are  two :  firstly^  that,  inasmuch  as  in  the 
original  deed  of  mortgage  a  certain  sum  is 
named  as  the  amount  realizable  from  the 
estate,  the  amount  so  named  must  now  be 
taken  as  the  basis  on  which  to  calculate  the 
mesne-profits  for  the  recovery  of  which  this 
suit  was  instituted,  and  no  further  enquiry 
is  necessary  or  proper;  and,  secondly^ 
that,  if  the  parties  are  not  restricted  to  the 
amount  named  in  the  mortgage-deed,  the 
enquiry  which  has  taken  place  is  unsatis- 
factory, and  the  results  unreliable  and  in- 
correct. 

,  We  have  no  hesitation  In  deciding  the 
first  point  against  the  appellants.  The  re- 
cital in  the  mortgage-deed  of  the  amount 
realizable  from  the  property  was  at  best 
merely  descriptive ;  and  it  would  be  absurd 
to  hold  that  such  a  recital  in  a  deed  exe- 
cuted in  1845  is  in  1866  to  be  taken  as 
conclusive  as  to  the  amount  of  mesne-profits 
accrued  due  subsequent  to  a  decree  for 
possession  passed  in  1859,  and  finally  con- 
firmed by  the  High  Court  in  appeal  in 
1863. 

As  regards  the  second  objection,  it  appears 
to  us  to  be  well  founded,  and  we  think  the 
case  ought  to  be  remanded,  in  order  that 
there  may  be  a  proper  enquiry  into  the 
amount  of  mesne-profits  for  which  the  appel- 
lants are  liable.  The  Lower  Court  is  quite 
right  in  holding  that  the  appellants  are 
liable  for  the  amoimts  actually  collected 
from  the  ryots,  and  not  merely  for  the 
jumma  of  the  theeka  lease  which  they  are 
said  to  have  granted  to  a  middle-man.  But 
the  jummahundee  papers  on  which  alone 
the  Lower  Court  has  proceeded  in  ascertain- 
ing the  amount  are  very  incomplete  and 
unsatisfactory,  and  wholly  insufficient,  in 
our  opinion,  to  enable  the  Court  to  say,  with 
any  degree  of  certainty  or  accuracy,  for  what 
sum  the  decree  ought  to  be  given.  The 
papers  give  no  details;  the  villages  are  all 
lumped  up  together,  and  it  is  impossible  to 
say  which  are  uslee^  and  which  dakhilee. 
Such  papers  are  not  sufficient  to  justify  the 
decree,  although  they  might  be  possibly 
something  of  a  guide  in  making  a  local  in- 
vestigation. We  remand  the  case  that  an 
Ameen  may  be  deputed  to  ascertain  the 
amount  of  wassilat  accurately  in  the  usual 
manner. 


The  nth  December  i866« 

Present : 

The  Hon'ble  Sir  Barnes  Peacock.  AT/.,  Chirf 
Jusiice,  and  the  Hon'ble  L.  S.  JacksOit 
Judge, 

Limitation—Cause  of  action — Substitntioa  or 
addition  of  parties  to  a  suit— Section  73,  Ad 
VIII.  of  1859. 

Case  No.  10  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
Mr.  T.  C,  Pennington,  Principal  Suider 
Ameen  of  Dacca,  dated  the  jist  Octokr 
i86s,  modifying  a  decision  passed  by  Baho$ 
Hurro  Chunder  Doss,  Moonsiff  of 
Kesragunge,  dated  the  jist  December  1SS4. 

Raj  Kishoree  Dossee  (PlaintifiF)*  Appellant, 

versus 

Buddun  Chunder  Shaha  and  others 
(Defendants),  Respondents. 

Baboos  Chunder  Madhuh  Ghose  and  Oopen^ 
der  Chunder  Bose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter,  DwarkS' 
nath  Milter,  and  Issen  Chunder  Chucktr* 
.  butty  for  Respondents. 

When  a  person  is  substituted  or  added  as  a  defoi4> 
ant  under  Section  73,  Act  VIII.  of  185^,  the  salt  is  cqb- 
menced  against  that  person  at  the  time  he  tftiaadea 
defendant,  and  not  before.       * 

Peacock,  7.— The  plaintiflf  in  this  case, 
being  an  auction-purchaser,  joined  several 
persons  as  defendants  in  one  sait  in  respect 
of  different  portions  of  land.  In  respect  of 
one  portion  of  land,  she  sued  a  person  as  tho 
representative  of  Mr.  Watson,  deceased. 
After  some  time  and  more  than  12  years 
after  her  cause  of  action  accrued,  she  fouod 
that  the  person  sued  was  not  the  person 
really  in  possession,  and  that  Messrs.  Jardine, 
Skinner,  and  Co.  were  the  persona  in  pos* 
session.  She  then  applied  to  the  Judgd 
and  the  Judge  directed  that  Messrs.  Jardfaie> 
Skinner,  and  Co.  should  be  substituted  n 
defendants  in  the  suit  under  Section  73,  Act 
VIII.  of  1859.  That  Section  sa}'s  that,  when 
the  Court  shall  direct  that  certain  persons 
shall  be  made  parties  to  a  suit,  **  the  Cooit 
"  shall  issue  a  notice  to  such  persons,  in  the 
*'  manner  provided  in  this  Act  for  the  servica 
"  of  a  summons  on  a  defendant.'*  It  wal 
then  for  the  first  time  that  Messrs.  Jardioei 
Skinner,  and  Co.,  who  had  been  In  peaceabb 
possession  of  the  land,  appear  to  nave  hill 
notice  that  the  plaintiff  songht  to  recoltf 
possession  of  it  from  them  . 
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We  think  that,  when  a  person  is  sub- 
tdtmed  or  added  as  a  defendant  under 
"Section  73,  the  s^it  is  commenced  against 
that  person  at  the  time  he  is  made  a  defend- 
ant, and  not  before. 

Under  these  circumstances,  the  period  of 
limitation  having  expired  before  Messrs. 
Jardine,  Skinner,  and  Co.  were  made  defend- 
ants, tiie  suit  is  barred  as  against  them, 
and  the  decision  of  the  Court  below  is  cor- 
rect in  that  respect. 

The  decision  of  the  Lower  Appellate 
Court  is,  therefore,  affirmed  with  costs  pay- 
able to  all  the  respondents  who  have  appear- 
ed; in  proportion  to  the  value  of  their 
fespective  interests,  to  be  ascertained  in  exe- 
cution. 


The  nth  December  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Costs. 

Case  No.  1758  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
ike  Judge  of  Sylhei,  dated  the  igth 
March  1866,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District ^  dated  the  23rd  August  iS6j, 

Hahomed  Abed  and  others  (Plaintiffs), 
Appellants, 

versus 

Jnmal  Reza  and  others  (Defendants), 
Respondents. 

Baboo  Gopal  Lai  Mitter  for  Appellants. 

JMoot  Greesh   Chunder  Ghose  and  Roma' 
nuth  Rose  for  Respondents. 

A  canohbt  sue  B  for  costs  due  to  him  by  C  on  the 
|n>und  that  C  has  deducted  them  from  costs  due  to  him 

Skumbhoonath  Pundit,  J. — The  question 
of  the  liability  of  the  special  appellant  to 
Ihe  defendant  in  this  case,  on  account  of  any 
payment  made  by  the  latter  in  execution  of 
|he  decree  passed  in  the  case  in  which  both 
th^se  parties  were  jointly  sued  by  a  tlyrd 
ptrtyt  has  already  been  finally  decided  in 
the  previous  suit  brought  by  the  present  de- 


fendant respondent  against  the  special  ap- 
pellant.  That  question  cannot  be  allowed  to 
be  re- opened  so  far  as  the  Lower  Appellate 
Court  appears  to  think,  otherwise  its  decision 
is  not  correct. 

But  the  Court  below  has  dismissed  the 
present  claim  of  the  special  appellant  against 
the  respondent,  and  this  order  of  the  said 
Court  is  right,  though  upon  grounds  other 
than  those  given  by  that  Court. 

The  costs  for  which  special  appellant  sues 
the  respondent  are  costs  due  to  him  from  a 
third  party;  and,  if  that  third  parly  has 
chosen  to  deduct  them  from  costs  due  to 
him  from  the  respondent,  it  is  no  cause  of 
action  to  the  special  appellant  to  ask  them 
from  the  said  respondent.  The  special  ap- 
pellant can  still  execute  his  decree  against 
that  third  party.  This  special  appeal  is  re- 
jected with  costs. 


The  1 2th  December  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges 

Onus  prohandi— Admission  (by  one  defendant 

ag^ainst  another). 

Case  No.  1872  of  1866. 

Special  Appeal  from   a  decision  passed  hy 
the  Principal.  Sudder  Ameen   of  Sarun, 
dated  the   14th  March    1866,  reversing  a 
decision  passed  by  the  Sudder  Ameen   of 
that  District,  dated  the  2$th  August  186^. 

Shaikh  Shuhamut  All  (Plaintiff),  Appellant, 

versus 

Monohur  Doss  and  others  (Defendants), 

Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

An  admission  by  one  defendant  aeainst  another,  which 
admission  the  Court  finds  to  be  collusive,  cannot  relieve 
the  plaintiff  from  the  burden  of  starting  his  case  a^inst 
the  repudiating  defendant,  nor  can  it  shift  the  burden 
of  proof  to  the  shoulders  of  the  latter  from  off  the 
plaintiff. 

Seton-Karr,  J, — We  are  quite  clear  that  the 
plaintiff  is  entitled  to  a  decree  against  Hyat 
Buksh,  who  admits  that  he  received  a  sum 
of  four  hundred  rupees  from  the  plaintiff  on 
account  of  Monohur  Doss,  and«  to  this  extent, 
we  give  the  special  appellant  a  decision  in  his 
favor. 
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amount  of  mesne-profits  which  have  accrued  due  subse- 
Quent  to  a  decree  for  possession  passed  in  1859,  ^"^ 
nnally  confirmed  by  the*  High  Court  in  1863, 

Macphersofiy  J, — ^The  points  taken  in 
this  appeal  by  the  pleaders  for  the  appellant 
are  two:  firstly^  that,  inasmuch  as  in  the 
original  deed  of  mortgage  a  certain  sum  is 
named  as  the  amount  realizable  from  the 
estate,  the  amount  so  named  must  now  be 
taken  as  the  basis  on  which  to  calculate  the 
mesne-profits  for  the  recovery  of  which  this 
suit  was  instituted,  and  no  further  enquiry 
is  necessary  or  proper;  and,  secondly y 
that,  if  the  parties  are  not  restricted  to  the 
amount  named  in  the  mortgage-deed,  the 
enquiry  which  has  taken  place  is  unsatis- 
factory, and  the  results  unreliable  and  jn- 
correct. 

.  We  haw  no  hesitation  in  deciding  the 
first  point  against  the  appellants.  The  re- 
cital in  the  mortgage-deed  of  the  amount 
realizable  from  the  property  was  at  best 
merely  descriptive;  and  it  would  be  absurd 
to  hold  that  such  a  recital  in  a  deed  exe- 
cuted in  1845  is  in  1866  to  be  taken  as 
conclusive  as  to  the  amount  of  mesne-profits 
accrued  due  subsequent  to  a  decree  for 
possession  passed  in  1859,  and  finally  con- 
firmed by  the  High  Court  in  appeal  in 
1863. 

As  regards  the  second  objection,  it  appears 
to  us  to  be  well  founded,  and  we  think  the 
case  ought  to  be  remanded,  in  order  that 
there  may  be  a  proper  enquiry  into  the 
amount  of  mesne-profits  for  which  the  appel- 
lants are  liable.  The  Lower  Court  is  quite 
right  in  holding  that  the  appellants  are 
liable  for  the  amounts  actually  collected 
from  the  ryots,  and  not  merely  for  the 
jumma  of  the  theeka  lease  which  they  are 
said  to  have  granted  to  a  middle-man.  But 
the  jummabundee  papers  on  which  alone 
the  Lower  Court  has  proceeded  in  ascertain- 
ing the  amount  are  very  incomplete  and 
unsatisfactory,  and  wholly  insufficient,  in 
our  opinion,  to  enable  the  Court  to  say,  with 
any  degree  of  certainty  or  accuracy,  for  what 
sum  the  decree  ought  to  be  given.  The 
papers  give  no  details;  the  villages  are  all 
lumped  up  together,  and  it  is  impossible  to 
say  which  are  uslee,  and  which  dakhiUe, 
Such  papers  are  not  sufficient  to  justify  the 
decree,  although  they  might  be  possibly 
something  of  a  guide  in  making  a  local  in- 
vestigation. We  remand  the  case  that  an 
Ameen  may  be  deputed  to  ascertain  the 
amouiit  of  wassilat  accurately  in  the  usual 
manner. 


The  nth  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Ckirf 
JustUey  and  the  Hon'ble  L.  S.  JacksOBt 
Judge, 

Limitation— Cause  of  action— Subatitiitioii  or 
addition  of  parties  to  a  suit— Section  73t  Act 
VIIL  of  1859.  ^ 

Case  No.  10  of  i866. 

Special  Appeal  from  a  decision  passed  fy 
Mr,  T.  C,  Penning/on,  Principal  Suddtr 
Ameen  of  Dacca,  dated  the  jisi  Ocioher 
i86Sy  modifying  a  decision  passed  by  Babo0 
Hurro  Chunder  DosSy  Moonsiff  of 
Kesragunge,  dated  the  jist  December  1^64^ 

Raj  Kishoree'  Dossee  (Plaintiff}^  Appellami^ 

versus 

Buddun  Chunder  Shaha  and  others 
(Defendants),  Respondents. 

Baboos  Chunder  Madhuh  Ghose  and  Oopem^ 
der  Chunder  Bose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter^  Dwarka'- 
nath  Mittery  and  Issen  Chunder  Chucker^ 
.  butty  for  Respondents. 

When  a  person  is  substituted  or  added  as  a 
ant  under  Section  73,  Act  VUI.  of  18^  theanit  is 
menced  against  that  person  at  the  time  he  is 
defendant,  and  not  before.       * 


Peacock,  y. — Thk  plaintiff  in  this 
being  an   auction-purchaser,  joined  several 
persons  as  defendants  in  one  suit  in  respect 
of  different  portions  of  land.    In  respect  oC 
one  portion  of  land,  she  sued  a  person  as  tbo 
representative    of    Mr.    Watson,  deceased* 
After  some  time   and  more  than  12  years 
after  her  cause  of  action  accrued,  she  found 
that  the  person  sued  was  not  the  person 
really  in  possession,  and  that  Messrs.  Jardinc, 
Skinner,  and  Co.  were  the  persons  in  po&« 
session.     She  then  applied  to  the  Judg€» 
and  the  Judge  directed  that  Messrs.  Jardl&e^ 
Skinner,  and  Co.  should  be  substituted  as 
defendants  in  the  suit  under  Section  73,  Act 
VIII.  of  1859.    That  Section  says  that,whai 
the  Court  shall  direct  that  certain  persons 
shall  be  made  parties  to  a  suit,  **  the  Cooit 
**  shall  issue  a  notice  to  such  persons,  in  the 
''  manner  provided  in  this  Act  for  the  servics 
''  of  a  summons  on  a  defendant."     It  wsi 
then  for  the  first  time  that  Messrs.  Jarditie^ 
Skinner,  and  Co.,  who  had  been  in  peaceabts 
possession  of  the  land,  appear  to  nave  kid 
notice  that  the  plaintiff  sought  to  recoftf 
possession  of  it  from  theno . 
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We  think  that,  when  a  person  is  sub- 
tdtmed  or  added  as  a  defendant  under 
•Section  73,  the  s^it  is  commenced  against 
that  person  at  the  time  he  is  made  a  defend- 
iDt,  and  not  before. 

Under  these  circumstances,  the  period  of 
limitation  having  expired  before  Messrs. 
Jardine»  Skinner,  and  Co.  were  made  defend- 
ants, tiie  suit  is  barred  as  against  them, 
and  the  decision  of  the  Court  below  is  cor- 
rect in  that  respect. 

The  decision  of  the  Lower  Appellate 
Court  is,  therefore,  affirmed  with  costs  pay- 
able to  all  the  respondents  who  have  appear- 
ed; in  proportion  to  the  value  of  their 
ftspective  interests,  to  be  ascertained  in  exe- 
cution. 


The  nth  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Costs. 

Case  No.  1758  of  1866. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  Sylhet,  dated  the  igth 
March  1866,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District  J  dated  the  23rd  August  iS6j, 

Mahomed  Abed  and  others  (Plaintiffs), 
Appellants, 

versus 

Jnmal  Reza  and  others  (Defendants), 
Respondents. 

Baboo  Gopal  Lai  Mitter  for  Appellants. 

Maboes  Greesh   Chunder  Ghose  and  Roma' 
nath  Rose  for  Respondents. 

A  cuaSbIt  sue  B  for  costs  due  to  him  by  C  on  the 
fnwnd  that  C  has  deducted  them  from  costs  due  to  him 

Shumbhoonaih  Pundit,  J. — The  question 
of  the  liability  of  the  special  appellant  to 
Ike  defendant  in  this  case,  on  account  of  any 
Payment  made  by  the  latter  in  execution  of 
|he  decree  passed  in  the  case  in  which  both 
these  parties  were  jointly  sued  by  a  tlyrd 
fifty,  has  already  been  finally  decided  in 
the  previous  suit  brought  by.  the  present  de- 


fendant respondent  against  the  special  ap- 
pellant. That  question  cannot  be  allowed  to 
be  re- opened  so  far  as  the  Lower  Appellate 
Court  appears  to  think,  otherwise  its  decision 
is  not  correct. 

But  the  Court  below  has  dismissed  the 
present  claim  of  the  special  appellant  against 
the  respondent,  and  this  order  of  the  said 
Court  is  right,  though  upon  grounds  other 
than  those  given  by  that  Court. 

The  costs  for  which  special  appellant  sues 
the  respondent  are  costs  due  to  him  from  a 
third  party;  and,  if  that  third  party  has 
chosen  to  deduct  them  from  costs  due  to 
him  from  the  respondent,  it  is  no  cause  of 
action  to  the  special  appellant  to  ask  them 
from  the  said  respondent.  The  special  ap- 
pellant can  still  execute  his  decree  against 
that  third  party.  This  special  appeal  is  re-  ' 
jected  with  costs. 


The  1 2th  December  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges 

Onus  proband!— Admission  (by  one  defendant 

against  another). 

Case  No.  1872  of  1866. 

Special  Appeal  from   a  decision  passed  by 
the  Principal  Sudder  Ameen   of  Sarun, 
dated  the  i^ih  March    1866,  rez*ersing  a 
decision  passed  by  the  Sudder  Ameen   of 
that  District,  dated  the  2^th  August  186 j. 

Shaikh  Shuhamut  AH  (Plaintiff),  Appellant, 

versus 

Monohur  Doss  and  others  (Defendants), 

Respondents. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

An  admission  by  one  defendant  asainst  another,  which 
admission  the  Court  finds  to  be  collusive,  cannot  relieve 
the  plaintiff  from  the  burden  of  starting  his  case  against 
the  repudiating  defendant,  nor  can  it  shift  the  burden 
of  proof  to  the  shoulders  of  the  latter  from  off  the 
plaintiff. 

Seton-Karr,  J. — We  are  quite  clear  that  the 
plaintiff  is  entitled  to  a  decree  against  Hyat 
Buksh,  w))0  admits  that  he  received  a  sum 
of  four  hundred  rupees  from  the  plaintiff  on 
account  of  Monohur  Doss,  and«  to  this  extent, 
we  give  the  special  appellant  a  decision  in  his 
favor. 
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amount  of  mesne-profits  which  have  accrued  due  subse- 

auent  to  a  decree  for  possession  passed  in  1859,  and 
nally  confirmed  by  the' High  Court  in  1863. 

.  Macpherson,  J. — The  points  taken  in 
this  appeal  by  the  pleaders  for  the  appellant 
are  two:  firstly^  that,  inasmuch  as  in  the 
original  deed  of  mortgage  a  certain  sum  is 
named  as  the  amount  realizable  from  the 
estate,  the  amount  so  named  must  now  be 
taken  as  the  basis  on  which  to  calculate  the 
mesne-profits  for  the  recovery  of  which  this 
suit  was  instituted,  and  no  further  enquiry 
is  necessary  or  proper;  and,  secondly, 
that,  if  the  parties  are  not  restricted  to  the 
amount  named  in  the  mortgage-deed,  the 
enquiry  which  has  taken  place  is  unsatis- 
factory, and  the  results  unreliable  and  jn- 
correct. 

.  We  ha^  no  hesitation  in  deciding  the 
first  point  against  the  appellants.  The  re- 
cital in  the  mortgage-deed  of  the  amount 
realizable  from  the  property  was  at  best 
merely  descriptive;  and  it  would  be  absurd 
to  hold  that  such  a  recital  in  a  deed  exe- 
cuted In  1845  is  in  1866  to  be  taken  as 
conclusive  as  to  the  amount  of  mesne-profits 
accrued  due  subsequent  to  a  decree  for 
possession  passed  in  1859,  ^"^  finally  con- 
firmed by  the  High  Court  in  appeal  in 
1863. 

As  regards  the  second  objection,  it  appears 
to  us  to  be  well  founded,  and  we  think  the 
case  ought  to  be  remanded,  in  order  that 
there  may  be  a  proper  enquiry  into  the 
amount  of  mesne-profits  for  which  the  appel- 
lants are  liable.  The  Lower  Court  is  quite 
right  in  holding  that  the  appellants  are 
liable  for  the  amounts  actually  collected 
from  the  ryots,  and  not  merely  for  the 
j'tmma  of  the  iheeka  lease  which  they  are 
said  to  have  granted  to  a  middle-man.  But 
the  jummabundee  papers  on  which  alone 
the  Lower  Court  has  proceeded  in  ascertain- 
ing the  amount  are  very  incomplete  and 
unsatisfactory,  and  wholly  insufficient,  in 
our  opinion,  to  enable  the  Court  to  say,  with 
any  degree  of  certainty  or  accuracy,  for  what 
sum  the  decree  ought  to  be  given.  The 
papers  give  no  details;  the  villages  are  all 
lumped  up  together,  and  it  is  impossible  to 
say  which  are  usUe,  and  which  dakhilee. 
Such  papers  are  not  sufficient  to  justify  the 
decree,  although  they  mifht  be  possibly 
something  of  a  guide  in  making  a  local  in- 
vestigation. We  remand  the  case  that  an 
Ameen  may  be  deputed  to  ascertain  the 
amount  of  wassilat  accurately  in  the  usual 
manner. 


The  nth  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Cki^ 
Justice,  and  the  Hon'ble  L.  S.  Jacksos, 
Judge. 

Limitation—Cause  of  action—Subatitiitum  or 
addition  of  parties  to  a  suit— Section  73,  Act 
VIII.  of  1859.  ^ 

Case  No.  10  of  i866. 

Special  Appeal  from  a  decision  passed  ijf 
Mr.  T,  C.  Pennington,  Principal  Suddcr 
Ameen  of  Dacca,  dated  the  jist  October 
186^,  modifying  a  decision  passed  by  Bahoo 
Hurro  Chunder  Doss,  Moonsiff  of 
Kesragunge,  dated  the  ^  1st  December  t86^ 

Raj  Kishoree  Dossee  (Plaintiff}>  Appellant^ 

versus 

Buddun  Chunder  Shaha  and  others 
(Defendants),  Respondents^ 

Baboos  Chunder  Madhub  Ghose  and  Oopet^ 
der  Chunder  Rose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter,  Dwarka^ 
nath  Mitter,  and  Issen  Chunder  Chucker* 
.  butty  for  Respondents. 

When  a  person  is  substituted  or  added  as  a 
ant  under  Section  73,  Act  VI 11.  of  18^  thesoit  is 
menced  against  that  person  at  the  time  be  is 
defendant,  and  not  before. 


nadea 


Peacock,  J. — ^The  plaintiff  in  this 
being  an  auction-purchaser,  joined  several 
persons  as  defendants  in  one  suit  in  resped 
of  different  portions  of  land.  In  respect  oC 
one  portion  of  land,  she  sued  a  person  as  tba 
representative  of  Mr.  Watson,  deceaseds 
After  some  time  and  more  than  12  years 
after  her  cause  of  action  accrued,  she  found 
that  the  person  sued  was  not  the  persoa 
really  in  possession,  and  that  Messrs.  Jardinc, 
Skinner,  and  Co.  were  the  persons  in  pos< 
session.  She  then  applied  to  the  Judge* 
and  the  Judge  directed  that  Messrs.  Jardiiie^ 
Skinner,  and  Co.  should  be  substituted  «a 
defendants  in  the  suit  under  Section  73,  Act 
VIII.  of  1859.  That  Section  says  that,whai 
the  Court  shall  direct  that  certain  persont 
shall  be  made  parties  to  a  suit,  **  the  Court 
''  shall  issue  a  notice  to  such  persons,  in  the 
"  manner  provided  in  this  Act  for  the  service 
''  of  a  summons  on  a  defendant.*'  It  wai 
then  for  the  first  time  that  Messrs.  JarffiiMi 
Skinner,  and  Co.,  who  had  been  in  peaceabis 
possession  of  the  land,  appear  to  nave  kid 
notice  that  the  plaintiff  sought  to  reooftf 
possession  of  it  from  them . 
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We  think  that,  when  a  person   is  sub-  ^ 
ttitvted  or  added   as    a    defendant    under 
■Section  73,  the  s^it  is  commenced  against 
that  person  at  the  time  he  is  made  a  defend- 
tot,  and  not  before. 

Under  these  circumstances,  the  period  of 
limitation  having  expired  before  Messrs. 
Jardine,  Skinner,  and  Co.  were  made  defend- 
ants, the  suit  is  barred  as  against  them, 
and  the  decision  of  the  Court  below  is  cor- 
rect in  that  respect. 

The  decision  of  the  Lower  Appellate 
Coart  is,  therefore,  affirmed  with  costs  pay- 
able to  all  the  respondents  who  have  appear- 
ed; in  proportion  to  the  value  of  their 
ftspective  interests,  to  be  ascertained  in  exe- 
cution, 


The  nth  December  1866. 

Pnsini: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Costs. 

Case  No.  1758  of  1866. 

Special  Appeal  from  a  decision  passtd  by 
iki  Judge  of  Sylhet,  dated  the  igih 
March  t866,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District^  dated  the  23rd  August  i86s» 

Mahomed  Abed  and  others  (Plaintiffs), 
Appellants^ 

versus 

Jnmal  Reza  and  others  (Defendants), 
Respondents, 

Baboo  Gopal  Lai  Mitter  for  Appellants. 

JUbots  Greesh   Chunder  Ghose  and  Roma^ 
nath  Rose  for  Respondents. 

A  cuaSbi  sue  B  for  costs  due  to  him  by  C  on  the 
fnwnd  that  C  has  deducted  them  from  costs  due  to  him 

Skumbhoonath  Pundit,  J, — Thz  question 
of  the  liability  of  the  special  appellant  to 
Ihe  defendant  in  this  case,  on  account  of  any 
Payment  made  by  the  latter  in  execution  of 
(be  d^ree  passed  in  the  case  in  which  both 
thde  parties  were  jointly  sued  by  a  tlyrd 
|ifty>  has  already  been  finally  decided  in 
the  previous  suit  brought  by.  the  present  de- 


fendant respondent  against  the  special  ap- 
pellant. That  question  cannot  be  allowed  to 
be  re- opened  so  far  as  the  Lower  Appellate 
Court  appears  to  think,  otherwise  its  decision 
is  not  correct. 

But  the  Court  below  has  dismissed  the 
present  claim  of  the  special  appellant  against 
the  respondent,  and  this  order  of  the  said 
Court  is  right,  though  upon  grounds  other 
than  those  given  by  that  Court. 

The  costs  for  which  special  appellant  sues 
the  respondent  are  costs  due  to  him  from  a 
third  party;  and,  if  that  third  party  has 
chosen  to  deduct  them  from  costs  due  to 
him  from  the  respondent,  it  is  no  cause  of 
action  to  the  special  appellant  to  ask  them 
from  the  said  respondent.  The  special  ap- 
pellant can  still  execute  his  decree  against 
that  third  party.  This  special  appeal  is  re- 
jected with  costs. 


The  1 2th  December  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  fudges 

Onus  probandl— Admission  (by  one  defendant 

against  another). 

Case  No.  1872  of  1866. 

Special  Appeal  from   a  decision  passed  by 
the  Principal.  Sudder  Ameen   of  Sarun, 
dated  the  14th  March   i866y  reversing  a 
decision  passed  by  the  Sudder  Ameen    of 
that  District,  dated  the  2$th  August  186^, 

Shaikh  Shuhamut  Ali  (Plaintiff),  Appellant, 

versus 

Monohur  Doss  and  others  (Defendants), 

Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

An  admission  by  one  defendant  acfainst  another,  which 
admission  the  Court  finds  to  be  collusive,  cannot  relieve 
the  plaintiff  from  the  burden  of  starting  his  case  against 
the  repudiating  defendant,  nor  can  it  shift  the  burden 
of  proof  to  the  shoulders  of  the  latter  from  off  the 
plaintiff. 

Seton-Karr,  J, — We  are  quite  clear  that  the 
plaintiff  is  entitled  to  a  decree  against  Hyat 
Buksh,  w))0  admits  that  he  received  a  sum 
of  four  hundred  rupees  from  the  plaintiff  on 
account  of  Monohur  Doss,  and«  to  this  extent, 
we  give  the  special  appellant  a  decision  in  his 
favor, 
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amount  of  mesne-profits  which  have  accrued  due  subse- 
Quent  to  a  decree  for  possession  passed  in  1859,  and 
nnally  confirmed  by  the"  High  Court  in  1863. 

Macpherson,  J, — The  points  taken  in 
this  appeal  by  the  pleaders  for  the  appellant 
are  two :  firslly^  that,  inasmuch  as  in  the 
original  deed  of  mortgage  a  certain  sum  is 
named  as  the  amount  realizable  from  the 
estate,  the  amount  so  named  must  now  be 
taken  as  the  basis  on  which  to  calculate  the 
mesne-profits  for  the  recovery  of  which  this 
suit  was  instituted,  and  no  further  enquiry 
is  necessary  or  proper;  and,  secondly^ 
that,  if  the  parties  are  not  restricted  to  the 
amount  named  in  the  mortgage-deed,  the 
enquiry  which  has  taken  place  is  unsatis- 
factory, and  the  results  unreliable  and  jn- 
correct. 

.  We  haw  no  hesitation  in  deciding  the 
first  point  against  the  appellants.  The  re- 
cital in  the  mortgage-deed  of  the  amount 
realizable  from  the  property  was  at  best 
merely  descriptive;  and  it  would  be  absurd 
to  hold  that  such  a  recital  in  a  deed  exe- 
c\ited  in  1845  is  in  1866  to  be  taken  as 
conclusive  as  to  the  amount  of  mesne-proiits 
accrued  due  subsequent  to  a  decree  for 
possession  passed  in  1859,  and  finally  con* 
firmed  by  the  High  Court  in  appeal  in 
1863. 

As  regards  the  second  objection,  it  appears 
to  us  to  be  well  founded,  and  we  think  the 
case  ought  to  be  remanded,  in  order  that 
there  may  be  a  proper  enquiry  into  the 
amount  of  mesne-profits  for  which  the  appel- 
lants are  liable.  The  Lower  Court  is  quite 
right  in  holding  that  the  appellants  are 
liable  for  the  amounts  actually  collected 
from  the  ryots,  and  not  merely  for  the 
jumma  of  the  theeka  lease  which  they  are 
said  to  have  granted  to  a  middle-man.  But 
the  jummabundee  papers  on  which  alone 
the  Lower  Court  has  proceeded  in  ascertain- 
ing the  amount  are  very  incomplete  and 
unsatisfactory,  and  wholly  insufficient,  in 
our  opinion,  to  enable  the  Court  to  say,  with 
any  degree  of  certainty  or  accuracy,  for  what 
sum  the  decree  ought  to  be  given.  The 
papers  give  no  details;  the  villages  are  all 
lumped  up  together,  and  it  is  impossible  to 
say  which  are  uslee,  and  which  dakhilee. 
Such  papers  are  not  sufficient  to  justify  the 
decree,  although  they  mifht  be  possibly 
something  of  a  guide  in  making  a  local  in- 
vestigation. We  remand  the  case  that  an 
Ameen  may  be  deputed  to  ascertain  the 
amount  of  wassilat  accurately  in  the  usual 
manner. 


The  nth  December  i866* 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  CJti^ 
Justice^  and  the  Hon'ble  L.  S.  Jacksos, 
Judge. 

Limitation—Cause  of  action-— Substitutioa  or 
addition  of  parties  to  a  suit— Section  73,  Act 
Vin.  of  1859.  ^ 

Case  No.  lo  of  i866. 

Special  Appeal  from  a  decision  passed  ijf 
Mr,  T»  C,  Penninglon,  Principal  Suddcr 
Ameen  of  Dacca^  dated  the  jist  October 
186^,  modifying  a  decision  passed  by  Bahoo 
Hurro  Chunder  DosSy  Moonsiff  of 
Kesragunge,  dated  the  jrst  December  186^ 

Raj  Kishoree  Dossee  (Plaintiff)?  Appellami^ 

versus 

Buddun  Chunder  Shaha  and  others 
(Defendants),  Respondents^ 

Baboos  Chunder  Madhub  Ghose  and  Oopen^ 
der  Chunder  Base  for  Appellant. 

Baboos  Romesh  Chunder  Mitter^  Dwartt^^ 
nath  Mitter^  and  Issen  Chunder  Chucktr* 
.  butty  for  Respondents. 

When  a  person  is  substituted  or  added  as  a  ifc-fui^ 
ant  under  Section  73,  Act  VIII.  of  18^  the  suit  is  coo* 
menced  against  that  person  at  the  time  be  is  made  a 
defendant,  and  not  before.       * 

Peacock,  y. — Thx  plaintiff  in  this  case, 
being  an  auction-purchaser,  joined  several 
persons  as  defendants  in  one  suit  in  respect 
of  different  portions  of  land.  In  respect  oC 
one  portion  of  land,  she  sued  a  person  as  tba 
representative  of  Mr.  Watson,  deceased* 
After  some  time  and  more  than  12  jeara 
after  her  cause  of  action  accrued,  she  found 
that  the  person  sued  was  not  the  persoa 
really  in  possession,  and  that  Messrs.  Jardinc, 
Skinner,  and  Co.  were  the  persons  in  pos< 
session.  She  then  applied  to  the  Judge* 
and  the  Judge  directed  that  Messrs.  Jardtae^ 
Skinner,  and  Co.  should  be  snbstitated  aa 
defendants  in  the  suit  under  Section  73,  Act 
VIII.  of  1859.  That  Section  says  that,  whoi 
the  Court  shall  direct  that  certain  persom 
shall  be  made  parties  to  a  suit,  **  the  Couit 
"  shall  issue  a  notice  to  such  persons,  in  the 
*'  manner  provided  in  this  Act  for  the  serviot 
''  of  a  summons  on  a  defendant.*'  It  wii 
then  for  the  first  time  that  Messrs.  Jar^oe^ 
Skinner,  and  Co.,  who  had  been  in  peaceabta 
possession  of  the  land,  appear  to  have  kid 
notice  that  the  plaintiff  sought  to  reco^iC 
possession  of  it  from  them . 
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We  think  that,  when  a  person  is  sub- 
stituted or  added  as  a  defendant  under 
■Section  73,  the  s^it  is  commenced  against 
that  person  at  the  time  be  is  made  a  def end- 
tot,  and  not  before. 

Under  these  circumstances,  the  period  of 
limitation  having  expired  before  Messrs. 
Jardine,  Skinner,  and  Co.  were  made  defend- 
ants, tiie  suit  is  barred  as  against  them, 
and  the  decision  of  the  Court  below  is  cor- 
rect in  that  respect. 

The  decision  of  the  Lower  Appellate 
Court  is,  therefore,  affirmed  with  costs  pay- 
able to  all  the  respondents  who  have  appear- 
ed; in  proportion  to  the  value  of  their 
ftspective  interests,  to  be  ascertained  in  exe- 
cution. 


The  nth  December  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pandit,  Judges, 

Costs. 

Case  No.  1758  of  1866. 

Special  Appeal  from  a  decision  passed  by 
lie  Judge  of  Sylhei,  dated  the  igth 
March  1866,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District^  dated  the  23rd  August  186^, 

Mahomed  Abed  and  others  (Plaintiffs), 
Appellants^ 

versus 

Jamal  Reza  and  others  (Defendants), 
Respondents, 

Bakoo  Gopal  Lai  Mitter  for  Appellants. 

JUhes  Greesh   Chunder  Ghose  and  Roma' 
nath  Bose  for  Respondents. 

A  caoDhbt  sue  B  for  costs  due  to  bitn  by  C  on  the 
Iroond  that  C  has  deducted  them  from  costs  due  to  him 

Skumbhoonatk  Pundit,  J. — The  question 
of  the  liability  of  the  special  appellant  to 
Ihe  defendant  in  this  case,  on  account  of  any 
ptynient  made  by  the  latter  in  execution  of 
the  decree  passed  in  the  case  in  which  both 
these  parties  were  jointly  sued  by  a  tlyrd 
fUif,  has  already  been  finally  decided  in 
the  previous  suit  brought  by.  the  present  de- 


fendant respondent  against  the  special  ap- 
pellant. That  question  cannot  be  allowed  to 
be  re- opened  so  far  as  the  Lower  Appellate 
Court  appears  to  think,  otherwise  its  decision 
is  not  correct. 

But  the  Court  below  has  dismissed  the 
present  claim  of  the  special  appellant  against 
the  respondent,  and  this  order  of  the  said 
Court  is  right,  though  upon  grounds  other 
than  those  given  by  that  Court. 

The  costs  for  which  special  appellant  sues 
the  respondent  are  costs  due  to  him  from  a 
third  party;  and,  if  that  third  party  has 
chosen  to  deduct  them  from  costs  due  to 
him  from  the  respondent,  it  is  no  cause  of 
action  to  the  special  appellant  to  ask  them 
from  the  said  respondent.  The  special  ap- 
pellant can  still  execute  his  decree  against 
that  third  party.  This  special  appeal  is  re- 
jected with  costs. 


The  1 2th  December  i866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  fudges 

Onus  probandi— Admission  (by  one  defendant 

against  another). 

Case  No.  1872  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal.  Sudder  Ameen  of  Sarun, 
dated  the  r^th  March  r866,  reversing  a 
decision  passed  by  the  Sudder  Ameen  of 
that  District  J  dated  the  2$th  August  186$, 

Shaikh  Shuhamut  Ali  (Plaintiff),  Appellant, 

versus 

Monohur  Doss  and  others  (Defendants), 

Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

An  admission  by  one  defendant  against  another,  which 
admission  the  Court  finds  to  be  collusive,  cannot  relieve 
the  plaintiff  from  the  burden  of  starting  his  case  against 
the  repudiating  defendant,  nor  can  it  shift  the  burden 
of  proof  to  the  shoulders  of  the  latter  from  off  the 
plaintiff. 

Seton-Karr,  J, — We  are  quite  clear  that  the 
plaintifE  is  entitled  to  a  decree  against  Hyat 
Buksh,  who  admits  that  he  received  a  sum 
of  four  hundred  rupees  from  the  plaintiff  on 
account  of  Monohur  Doss,  and,  to  this  extent, 
we  give  the  special  appellant  a  decision  in  his 
favor. 
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But  the  plaintiff  has  not  started  any  case 
at  all  against  Monohur  Doss,  who  entirely 
repudiates  the  claim  of  the  plaintiff  as  false 
and  unfounded.  An  admission  by  one  de- 
fendant against  another,  which  admission 
the  Court  finds  to  be  collusive,  cannot  relieve 
the  plaintiff  from  the  burden  of  starting  his 
case  against  the  repudiating  defendant,  nor 
can  it  shift  the  burden  of  proof  to  the 
shoulders  of  the  latter  from  off  the  plaintiff. 

Our  decision  will,  then,  be  that,  to  the 
extent  of  four  hundred  rupees,  the  plaintiff's 
claim  is  decreed  against  Hyat  Buksh  with 
costs.  As  against  Monohur  Doss,  the  special 
appeal  is  dismissed  with  all  costs. 


The  1 2th  December  1866. 

*  Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Appeal^ReTival  of  ex-parte  decree— Section 
xi9»  Act  VIII.  of  X859. 

Case  No.  1781  of  i866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Kedarnath  Banerjee,  Principal 
S udder  Ameen  of  East  Bur  divan  ^  dated 
the  2gtk  March  1866,  affirming  a  decision 
passed  by  Baboo  Mohendronaih  Mitter, 
Moonsiff  of  MahomedporCy  dated  the 
iSth  July  286s, 

Radha  Binode  Chowdhry  and  others 
(Plaintiffs),  Appellants^ 

versus 

Juggut  Shurnokar  (Defendant),  Respondent, 

Baboos  Dwarkanath  Mitter,  Hem  Chunder 
Banerjee^  and  Mohinee  Mohun  Roy  for 
Appellants. 

Baboo  Bykuntnath  Paul  for  Respondent. 

An  appeal  will  lie  from  an  order  of  the  Lower  Court 
admitting'  an  application  made  (after  the  time  allowed 
by  law)  for  an  order  to  set  aside  an  ex-parte  decree  under 
Section  119,  Act  VIII.  of  1859. 

Shumbhoonaih  Pundit,  J, — We  hold  that 
the  Lower  Appellate  Court  was  authorized  to 
try  whether,  under  the  law,  the  Court  of  first 
instance  had  power  to  receive  an  application 
to  revive  the  case. 

The  power  of  the  Appellate  Court  to  hear 
a  regular  appeal  on  facts  is  not  lost  by  the 
Court  of  first  instance  ordering  a  suit  to  be 


revived  under  Section  119  of  Act  VII I.  of 
1859,  if  originally  the  Court  of  fii^t  instance 
has  acted  upon  an  application  made  to  (far 
latter  after  the  time  allowed  by  law. 

The  Legislature  required  that,  by  a  paitf 
ignorant  of  the  previous  existence  of  a  de- 
cree against  him,  an  application  contemplated 
by  that  Section  should  be  made  to  the  Coiat 
empowered  to  receive  it  wiihin  a  short  tiflM 
of  his  obtaining  the  earliest  noUce  of  the 
existence  of  the  decree.  They  then  ihoaght 
it  proper  to  fix  the  time  by  law^  and  not  to 
leave  it  entirely  to  the  discretion  of  the 
Court  to  say  whether  an  application  is  or  Is 
not  in  time. 

It  is  provided  by  law  that  the  application 
should  be  made  within  a  reasonable  time^ 
but  never  after  thirty  days  from  the  service 
of  any  process  for  the  enforcement  of  the 
decree. 

Such  a  process  could  either  be  an  appli- 
cation to  attach  the  body  of  the  debtor,  or  to 
attach  his  property  previous  to  a  sale.  In 
the  first  instance  the  debtor  cannot  bat  be- 
come aware  of  the  decree,  and  has  30  days  to 
take  his  steps ;  and,  as  regards  the  latter,  the 
Legislature  took  upon  themselves  to  decide 
that  an  attachment  of  the  property  of  a 
debtor  must  necessarily  give  him  notice  of 
the  decree.  That  in  generality  of  cases,  00 
the  attachment  of  his  property,  the  debtor 
will  get  notice  of  the  decree  cannot  be 
denied;  but  there  may  be  cases  in  which 
the  attachment  may  be  made  in  ihe  ordinary 
form  by  papers,  and  still  the  debtor  may  not 
become  aware  of  the  fact.  The  Legislature, 
ignoring  the  probability  of  such  an  occur- 
rence, have  held  that  the  service  of  such  a 
process  is  legally  to  be  considered  tanta- 
mount to  an  actual  and  personal  notice  to 
the  debtor  of  the  existence  of  the  decree* 

The  special  appellant  complains  that  the 
application  to  revive  the  case  was  made 
after  more  than  30  days  from  the  date  of 
firs:  attachment  of  the  property,  and  that  it 
is  likely  to  be  proved  on  enquiry  that,  before 
the  debtor  made  the  application  to  revive  his 
case  under  Section  119,  Act  Vlll.^of  1859, 
he  was  prefectly  aware  of  the  fact  of  tbe 
decree  having  been  previously  passed  ex-parfe 
against  him. 

The  Lower  Appellate  Court  should  tiy 
these  points,  as  well  as  the  fact  regarding  the 
original  service  of  notice  upon  the  defendant, 
and  then  decide  whether  the  order  of  the 
Court  of  first  instance,  to  set  aside  its  foroacr 
ex'^arte  decree,  is,  with  reference  to  the 
facts  found  by  the  said  Lower  Appelh 
Court,  legally  with  or  without  jnrisdiclion. 
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It  will  be  holding  out  a  premiom  to  abuse  j  Lower  Appellate  Court  in  trying  that  issue, 
of  power  to  revive  and  review  if  this  Court  and  that  Court  records  that  the  witnesses 
-were  to  hold  that  the  Appellate  Court  has  no  for  the  special  appellant  do  not  distinctly 
power  to  set  aside  an  order  of  its  subordinate  i  state  when  and  how  the  required  notice  was 
Court  even  when  the  latter  may  have  ad- '  given. 

milted  a  review,  notwithstanding  that  the  ^  ^^  do  not  hold  that  the  English  Law  of 
application  for  the  same  was  made,  and  the  ,  prompt] Inotice  "  by  return  of  post "  applies 
order  for  admission  was  passed,  m  djrect  ^^  ^ases  of  native  hoondees  drawn  by  native$ 
oppostuon  to  the  law  specifically  enacted  for  ^pon  natives,  and  endorsed  by  natives.  We 
sach  cases.  j  ^q^  however,  hold  that,  before  holding  the 

We  accordingly  remand  this  case  to  the  endorser  or  the  drawer  responsible  for  the 
tower  Appellate  Court  to  re-try  the  appeal  i  consideration  of  a  hoondee  dishonored  by 
of  the  special  appellant  with  reference  to  the  the  drawee,  some  reasonable  notice  is  essen«- 
tbove  remarks.  tially  necessary  to  be  given  to  the  party  who 

'  may  be  asked  to  pay. 

I      What  and  in  what  manner  that  notice  is 
The  1 2th  December  1866.  I  required  by  native  merchants  in  general,  and 

the  merchants  of  this  particular  district  where 
this  case  arose,  are  points  which  the  Courts 


Present : 


The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath    below  should  find  by  enquiry  ;  and,  from  the 

Pundit,  Judges,  evidence  to  be  given  upon  these  subjects,  by 

..•.*...  bo^^  sides. 

Hoondees— Notice  of  dishonor.  -«,..«.,      i^ri^      .        n       j. 

;      Plaintiff  should  further  be  allowed  to  pro- 
Case  No.  18 16  of  1866.  duce  fresh  evidence  to  establish  what  and 

r>.    '  7    4.^    J   J-  J    '-      ^       jz    !  how  the  required  notice  was  given  by  him. 

Special  Appeal  from   a   decision  passed  by '  ^  °  ,   ,      1  j 

/Jie  Judge  of  Dacca,  dated  the  14th  April  1      The  evidence  already  on  the  record  should 
1866,  reversing  a  decision  passed  by  the  '  |>e  re-considered  de  novo  by  the  Court  of  first 


Principal  Sudder  Ameen  of  that  District , 
dated  the  21st  November  186^, 

Radba  Gobind  Shaha  (Plaintiff),  Appellant, 

versus 

Chandernath  Dass  Shaha  and  others  (De- 
fendants), Respondents, 

Mr.  R.   T.  Allan  and  Baboo  Dzvarkanath 

Sein  for  Appellant. 


instance  as  well  as  the  Lower  Appellate  Court, 
if  the  case  goes  up  to  that  Court  in  appeal.   \ 

The  case  is,  accordingly,  remanded  to.  the 
Court  of  first  instance. 
Remand  accordingly. 


The  13th  December  1866. 
Present : 


Baboos  Srtenath  Dass,  Mohinee  Mohun  Roy,  \  The  Hon'ble  G.  Loch  and  A.  G.  IMacpherson, 
and  Nil  Madhub  Bose  for  Respondents.  Judges. 


Although  the  English  Law  of  prompt  notice  by  return 
of  post  does  not  apply  to  cases  ot  native  hoondees  drawn 
hy  natives  upon  natives,  and  endorsed  by  natives,  yet 
' '    ROtice  of  dishonor  is  essential. 


Review  of  judgment— AppeaL 
Case  No.  1 341  of  1866. 


Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Gya,  dated  the  13th  April  1866, 
reversing  a  decision  passed  by  the  Princf" 
pal  Sudder  Ameen  of  that  District,  dated 
the  gth  January  186^,  and  remanding  the 
case  to  that  officer  for  trial. 


Shumbhoonath  Pundit,  J. — The  endorser ' 
of  the  hoondees,  who  has  been  released  from 
liability  by  the  Lower  Appellate  Court,  did 
not,    in  his  written  statement  in  this  case, 
oomplain  of  want  of  notice  of  the  refusal  of  | 
the  drawee  to  pay  the  said  hoondees.    Ac- ' 

cordingly,  there  was  no  issue  upon  this  Ahniud  Hossein  Jan  (Plaintiff),  Appellant; 
point  by  the  Court  of  first  instance,  and  so 
the  special  appellant  has  a  right  to  com- 
plain that  he  had  no  opportunity  to  produce 
aaf  specific  evidence  upon  that  point.  The 
objection  was,  for  the  first  time,  raised  in  the 


versus 


Sharbanund  Tewaree  and  others 
(Defendants),  Respondents. 
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Mr,  C  Gregory  for  Appellant. 
Mr,  R,  E,  Twidale  for  Respondents. 

Where,  at  the  time  of  granting-  an  application  for 
review  of  judgment,  the  Court  proceeded  to  dispose  of 
the  whole  matter  at  once  as  on  a  re-hearing — Held 
that  so  much  of  the  order  as  granted,  the  application  for 
review  was  final  and  not  open  to  appeal ;  but  that  so 
much  of  it  as  went  to  dispose  of  the  case  finally  as  on 
a  re-hearing  was  a  distinct  order  and  open  to  appeal. 

Macpherson;  y,—l^  this  case  the  Lower 
Court  granted  an  application  for  review  of 
judgment,  and  then  and  there  proceeded  to 
dispose  of  the  case  as  on  a  re-hearing.  This 
proceeding  was  in  itself  contrary  to  the  pro- 
visions of  Act  VUL  of  1859,  which  requires 
(Section  380)  that,  after  an  application  for 
review  has  been  granted,  a  note  shall  be 
made  iheteof  in  the  register  of  suits,  and 
the  Court  shall  make  such  order  as  it  shall 
think  fit  as  regards  the  re-hearing  of  the  case. 
As,  however,  in  the  present  instance,  the 
Lower  Court  went  fully  into  the  whole  mat- 
ter in  the  presence  of  all  the  parties,  and  as 
no  objection  seems  to  have  been  taken  to  the 
case  being  then  finally  dealt  with  in  like 
manner  as  if  proceedings  had  been  taken 
regularly  under  Section  380,  we  chink  that 
the  course  adopted  must  have  been  adopted 
with  the  consent  of  the  parlies.  We,  there- 
fore, do  not  consider  that  there  is  any  rea- 
son for  setting  aside  the  proceeding  on  the 
ground  of  its  not  having  been  strictly  in 
accordance  with  the  provisions  of  the  Civil 
Procedure  Code. 

The  respondents  object  to  the  appellant 
going  into  the  question  of  the  propriety  of 
the  order  of  the  Lower  Court  remanding  the 
case  to  the  Court  of  first  instance.  It  is 
said  that  the  order  is  merely  an  order  grant- 
ing an  application  for  a  review  of  judgment, 
and  that,  by  Section  378,  such  an  order  is 
final,  and  not  open  to  appeal.  But  the  order 
is  not  only  an  order  granting  a  review,  it  is 
also  an  order  disposing  of  the  case  on  a  re- 
hearing. It  is  true  thar,  so  far  as  the  order 
merely  grants  the  application  for  review,  it 
is  not  open  to  appeal  ;  but  so  much  of  it  as 
goes  beyond  that,  and  disposes  of  the  matter 
finally,  as  on  a  re-hearing,  is  a  distinct  and 
separate  order,  and  is  open  to  appeal  in  the 
ordinary  manner. 

The  appellant's  objection  to  the  Lower 
Court's  order  is  that  that  Court  ought  to  have 
re-heard  the  case,  and  finally  disposed  of  it 
itself,  instead  of  remanding  the  case  to  the 


Court  of  first  instance.  We  think  the  objec- 
tion a  valid  one,  and  can  see  no  possible 
reason  why  the  Court  should  have  remanded 
the  case.  Indeed,  we  are  of  opinion  that, 
under  the  circumstances,  the  order  of  remand 
was  illegal  and  contrary  to  the  express  proTu 
sions  of  Act  VIII.  of  1859.  All  the  necessary 
parties  are  already  before  the  Court.  It  is 
under  Section  351  alone  that  an  Appellate 
Court  can  remand  a  case  in  this  way.  In 
the  present  instance,  the  Court  of  first  in- 
stance did  not  dispose  of  the  case  "  upon 
any  preliminary  point,  so  as  to  exclude  anj 

evidence  of  fact"  essential  to  the  rights  of 
the  parties  ;  and  it  is  only  when  a  suit  has 
been  so  disposed  of  that  (under  Section  351) 
the  Appellate  Court  can  remand  it.  The 
Lower  Court  ought  to  dispose  of  the  case 
itself,  either  under  Section  353,  or»  if  there 
is  not  sufficient  evidence  on  the  record  to 
enable  the  Court  to  pass  a  satisfactory  judg- 
ment, then  under  Section  354  and  the  three 
following  Sections,  the  provisions  of  which 
ought  to  be  strictly  attended  to.  We  have 
said  that  it  seems  to  us  that  all  necessary 
parties  are  already  before  the  Court.  The 
question  being  whether  the  right,  title,  and 
interest  of  the  original  mortgagor  became 
vested  in  Choa  Singh^  and  whether  the  mort- 
gage was  legally  foreclosed  in  proceedings 
against  Choa  Singh  and  his  representatives, 
in  such  a  manner  as  to  extinguish  all  right  of 
redemption  in  the  mortgagor,  and  coi^ 
sequent ly  in  the  plaintiff  in  the  present  suit, 
it  appears  to  us  that  all  that  has  to  be  proved 
(as  far  as  this  point  is  concerned)  is  that 
the  mortgagor's  right  vested  in  Choa  Singh, 
and  that  the  mortgage  was  finally  and  legally 
foreclosed.  These  facts  must,  of  course,  be 
proved  by  those  who  now  rest  their  title 
upon  them.  But  we  cannot  see  what -oc- 
casion there  is  to  have  before  the  Court  any 
representative  of  Choa  Singh,  other  than 
those  already  before  it.  Even  if  other 
parties  had  to  be  added,  that  would  not 
necessarily  justify  a  remand. 

The  Lower  Appellate  Court  will  itself  dii- 
pose  of  the  case  with  reference  to  the  abon 
remarks. 

Under  the  circums^nces  we  direct  that 
the*^  parties  shall  respectively  bear  their  ow* 
costs  of  this  appeal. 
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The  13th  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pandit,  Judges, 

ICahomedan  Law  of  Inheritance— Unchaste 

daughter. 

Case  No.  1844  of  1866. 

Special  Appeal  from  a  decision  passed  by 
th*  Principal  Sudder  Ameen  of  Easi 
Bwdwan,  dated  the  jM  May  1S66, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  that  Disiricty  dated  the  ^oth 
November  186^. 

Noronarain  Roy  (Plainliff),  Appellant, 

versus 

Neemaee  Chand  Neogy  and  others  (Defend- 
ants), Respondents. 

Baboo  Nitmonee  Sein  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Lukhee 
Churn  Base  for  Respondents. 

SewUt.^hxxQi^Wig  to  the  Mahomedan  Law,  want 
of  chastity  in  a  daugfhter,  before  or  after  the  death  of 
htffitheovhether  before  or  after  her  marriage,  is  no 
impedimeot  to  her  inheritance. 

Sumbkoonath  Pundit,. J. —Thy.  special 
appellant,  plaintiff,  having  purchased  the 
whole  of  a  parcel  of  lands  from  the  son  of 
a  deceased  Mahomedan,  was  opposed  to  the 
extent  of  one-third  by  a  purchaser  from  a 
daoghter  of  the  said  deceased. 

He  brought  an  action  to  set  aside  this  sale 
to  the  extent  of  one-ihird,  and,  accordingly, 
10  have  his  title  declared  to  the  whole  of 
the  property. 

The  Court  of  first  insUnce,  finding  that 
plaintiff  lumself  does  not  plead  that  his  rights, 
beyond  the  extent  of  one-third,  have 
been  opposed,  and  holding  that  the  daughter 
has  a  right  to  the  extent  of  that  one-third, 
dismissed  the  claim  of  the  plaintiff,  distinctly 
icoordtng  that  it  does  not  thereby  intend  Ko 
Injure  the  unopposed  title  of  the  plaintiff 


to  the  remaining   two-thirds    of    the    pro* 
perty. 

Plaintiff  appealed  against  the  validity  of 
the  sale  of  one-third  by  the  daughter  of  the 
opposing  defendant,  and  the  Lower  Appellate 
Court  dismissed  his  appeal. 

It  is  urged  in  special  appeal  that  the 
Courts  below  should  not  have  dismissed  the 
entire  claim  of  the  plaintiff,  when  as  to  the 
extent  of  two-thirds  they  found  he  had  a  legal 
right  unopposed  by  any  body  in  this  case. 
This  plea  is  invalid,  as  the  Courts  below 
never  intended  to  injure  the  right  of  the 
plaintiff  to  the  two-thirds  of  the  property  not 
claimed  by  the  purchaser  of  the  one-third 
portion  from  the  daughter^ 

The  special  appellant  further  objects 
that  the  daughter  admittedly  of  abandoned 
character  had  no  right  to  succeed,  and  did  not 
hold  the  property  at  all  to  the  extent  of  one- 
third  sold  by  her. 

Both  the  Lower  Courts  have  found  that  the 
father  of  the  vendor  of  the  plaintiff  died 
within  twelve  years  of  this  suit,  and  that 
some  of  his  heirs  died  afteniv'ards ;  that 
plaintiff  was  entitled  to  obtain  one-third  at 
the  time  that  she  executed  the  conveyance 
for  one-third ;  and  that,  as  the  earliest  cause 
of  action  for  the  inheritance  to  her  is  within 
twelve  years,  she  can,  through  her  vendee, 
claim  her  share,  though  she  may  not  have 
held  any  thing  within  twelve  years.  The 
Courts  below  have  also  decided  that,  accord- 
ing to  the  Mahomedan  Law,  want  of  chastity 
in  a  daughter,  before  or  after  the  death  of 
her  father,  or  whether  before  or  after  her 
marriage,  is  no  impediment  to  her  inherit- 
ance. 

Though  the  doctrine  appears  opposed  to 
morality,  yet,  as  the  special  appellant  can- 
not shew  any  text  of  *Klahomedan  Law,  or 
any  precedent  contrary  to  the  decision 
passed  below,  we  are  constrained  to  reject 
this  special  appeal  with  costs. 


The  14th  December  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson^ 

Judges. 

Sale  by  Hindoo  Widow. 

Cade  No.  617  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  C.  6\  Belli,  judge  of  Raj shahye,  dated 
the    gth    December    iS6s,    reversing    a 
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decision  passed  by*  Baboo  Anund  Chunder 
Banerjee^  Principal  S udder  Ameen  of 
that  District,  dated  the  26th  April  1865. 

Kisto  Moyee  Dassee  and  others  (Defendants), 

Appellants, 


versus 

Pfosunno    Narain    Chowdhry    and    others 
(Plaintiffs),  Respondents. 

Bahoos  Mohinee  Mohun  Roy  and  Nil  Mo  nee 
Sein  for  Appellants. 

Baboos  Onookool    Chunder   Mookerjee  and 
.  Bhugobutty    Churn   Ghose  for  Respond- 
ents. 


Where  only  the  rights  and  interests  of  a  Hindoo 
widow  in  the  property  left  by  her  husband  were 
sold  in  execution  of  a  decree  against  her  on  account  of 
a  debt  contracted  by  her,  and  neither  the  decree  nor 
the  sale-proceedings  declared  the  property  itself  liable 
for  the  debt — Held  that  the  purchass  conveyed  an 
interest  in  the  estate  only  during  the  widow's  lifetime. 


Loch,  y, — The  special  appellants  are  pur- 
chasers of  certain  shares  in  an  estate  sold  in 
execution  of  a  decree.  It  appears  ,that  Roy 
Bissessur  Roy  paid  the  Government  revenue, 
and  then  sued  his  co-proprietors  for  contribu- 
tion, and  obtained  a  decree  against  Oojal  Mo- 
nee,  widow  of  Raj  Narain  Chowdhry,  and 
the  plaintiffs  in  this  case,  and  in  execution 
sold  their  shares  in  the  estate  which  were 
purchased  by  the  defendant,  special  appel- 
lant. The  plaintiffs  in  this  case,  as  the  le- 
gal heirs  of  Raj  Narain,  now  bring  a  suit 
10  recover  possession  of  his  share  of  the  es- 
tate, on  the  ground  that  the  sale  in  execu- 
tion of  Bissessur  Roy's  decree  against  Oojal 
Monee  was  a  sale  only  of  her  rights  and  in- 
terests as  a  Hindoo  widow  in  the  property 
left  by  her  husband,  and  was  not  a  sale  of 
the  estate.  The  Lower  Appellate  Court  has 
taken  this  view  of  the  case,  and  has  given  a 
decree  in  favor  of  the  plaintiffs  as  reversion- 
ers, reversing  the  order  of  the  first  Court. 

A  special  appeal  is  preferred  on  the 
ground  that,  though,  according  to  the  terms 
of  the  sale-notification,  the  rights  and  inter- 
ests of  the  widow  only  were  sold,  yet 
the  Courts  have  always  disregarded  the 
terms  of  sale-advertisements,  and  looked  to 
die  purpose  for  which  the  sale  was  made. 


The  pleader  for  the  appellant  then  quoted 
the  following  decisions  at  page  515,  S. 
D.  A.  Rep.  of  1859,  20th  April;  Wecklji 
Reporter,  Civil  Rulings,  Volume  I.,  page  145; 
and  Weekly  Reporter,  Special  Number,  page 
119. 

The  first  case  quoted  is  not  in  all 
points  similar  to  the  present;  for,  thoagh 
a  decree  for  contribution  passed  against 
the  widow,  no  sale  took  place,  she  having 
in  the  meantime  adopted  a  son.  Ooe 
question,  then,  before  the  Court  was  whe- 
ther the  estate  could  have  been  sold  io 
execution  of  the  decree,  had  she  not  adopted 
a  son ;  and  it  was  held  that,  the  debt  being 
incurred  on  account  of  an  urgent  necessitjr, 
the  estate  might  have  been  made  liable. 
Had  a  sale  taken  place,  there  would  still 
have  been  the  question  what  was  sold,  and 
this  could  only  have  been  determined  by 
the  terms  of  the  sale.  In  the  second  case 
quoted,  the  widow  was  guardian  to  her 
minor  son,  and  as  such  had  no  separate 
rights;  and  the  Court  held  that  what  vere 
sold  were  the  rights  and  interests  of  the 
minor  whom  she  represented.  The  third 
case  shews  that  the  rights  and  interests  of 
the  debtor  were  sold.  The  debtor  died 
leaving  a  widow,  and  the  suit  was  brought 
against  the  widow  to  recover  the  debt  due  by 
her  husband.  The  sale-advertisement,  tliongh 
in  one  place  stating  that  the  rights  and  inier- 
ests  of  the  defendants  were  to  be  sold,  is 
another  set  forth  that  it  was  the  property  of 
the  actual  debtor  which  was  put  up  for  sale, 
and  the  Court  held  that  her  rights  were  no- 
thing, for  the  property  descended  to  her  son, 
then  a  minor. 

In  all  these  cases,  and  in  another  reported  at 
page  919  of  S.  D.  A.  Rep.  for  1859,  ^^^  ^^*^' 
red  to  in  the  judgment  reported  at  page  145, 
Volume  I.,  Weekly  Reporter,  Civil  Rulings, 
the  position  of  the  widow  has  been  different 
from  that  of  the  widow  in  this  case.  Here  she 
was  a  Hindoo  widow  in  -possession,  and  the 
debt  contracted  was  by  her,  and  her  right* 
and  interests  in  the  property  were  sold.  To 
that  extent,  and  no  further,  did  the  appellant 
purchase,  and  that  purchase  conveyed  an  *m- 
terest  in  the  estate  only  during  the  life  of 
the  widow.  The  decree  might  have  declared 
the  property  itself  liable  for  the  debt:  but 
in  the  absence  of  any  such  statement  in  the 
decree,  or  in  the  sale-proceedings,  we  think, 
under  the  circumstances,  we  must  restrict 
the  auction-purchaser  to  the  terms  of  bis 
purchase.  Under  this  view  of  the  case,  ^^ 
reject  the  appeal  with  costs. 
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The  I4tb  December  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

yudges. 

Hio4oo  l-aw—Sriulh— -Endowment 
Case  No.  1801  of  1866. 

•Special  Apptal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
BurdwoMy  dated  the  ijth  April  i866y 
afirming  a  decision  passed  by  the  Moon- 
sif  ef  Sonamookhy,  deUed  the  28th  De- 
cembar  186$. 

Ram    Cbunder   Chuckerbutty   and    another 
(DefeudaiUs),  Appellants, 

versus 

Gooioo  Churn  Qhuckerbutty  (Plaintiff), 

Respondent. 

Bdhoo  Bama  Churn  Banerjee  for  Appellants. 

3ahoo  Gopeenath  Banerjee  for  Respondent. 

The  Hindoo  Law  does  not  declare  that  the  priest  who 
pecforiBS  the f ra<^Zi»  however  temporary  his  incumbency 
may  be,  is  entitled  to  the  land  enaowed  in  consideration 
of  the  continoous  performance  of  the  recurring  cere- 
monies of  sradh  and  other  xites  for  the  spiritual  benefit 
of  tiue  donor. 

Kemp,  7. — We  think  that  this  case  must 
be  remanded  to  the  Court  below  to  submit 
a  finding  on  the  evidence  as  to  the  intention 
of  the  donor  Gooroo  Churn  Sein. 

Tbe  gift  was  a  verbal  one,  and  the 
daughter  of  the  donor  was  enjoined  by  her 
father  to  make  a  gift  of  eight  cottahs  of  land 
to  the'  priest  in  consideration  of  his  con- 
tinuously performing  the  recurring  ceremo- 
nies of  sradh  and  other  rites  for  the  spiritual 
benefit  of  the  donor;  no  particular  priest 
was  mentioned. 

The  Principal  Sudder  Ameen,  without 
comiDg  to  any  decision  as  to  the  intention  of 
t|ie  donor,  lays  it  down  as  a  broad  principle 
of  Hindoo  Law  (which  we  have  not  been 
shewn  to  be  a  correct  view  of  the  law)  that 
whoever  was  the  priest,  however  temporary 
his  incumbency  may  have  been  in  that  capa- 
city at  the  time  of  the  sradh,  and  performed 
the  ceremonies  of  the  sradh,  is  entitled  to 
t£j0  endowed  land. 

Tbe  Principal  Sudder  Ameen  will  submit 
his  finding  on  the  point  raised,  and  the  ap- 
peal will  remain-on  the  file  of  the  Court,  the 
parties  being  su  liberty  to  file  any  objections 
to  the  finding  of  the  Court  below. 

VoU  VL 


Th«  Uth  December  i866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges. 

Limitation  (CUuse  3,  Sectipn  i,  Act  XIV.  of 
1859)— Suit  to  set  aside  fraudulent   deeds-* 
j     Sale  by  Hindoo  widow. 

Case  No.  157  of  1866. 

Regular  Apppil  from  a  decision  passed  by* 
the  Jmigi  qf  Jirhoot,  dated  the  93n4 
Fehrt^ry  f86i^. 

Baboo  Kishen  Bullub  Mahatab  (Plaintiff), 

Appellant, 

versus 

Roghoonundun  Thakoor  and  others 
(Defendants),  Respondents, 

Baboos  D^arkancUh  Mitter  and  Romesh 
Chunder  Jditt^r  for  Appellant. 

Mr,  R.  £,  Twidaie  and  Baboo  Onookaol 
Chunder  Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  4,29$-7-3. 

CUus9  3,  Seetion  1.  Act  XIV.  of  1S50,  appU^  only  to 
suits  to  set  asid^  sales  on  account  otirrefi;^uIarity  and 
the  tike,  but  not  to  suits  to  set  aside  fraudulent  deeds 
under  color  of  which  a  sale  was  made. 

W))ere  a  patty  do^  not  sue  as  an  heir  of  a  Hindoo 
widow  or  her  husband  (o  set  aside  a  sale  by  her  on  the 
ground  of  its  illegafity  under  the  Hindoo  Law,  but 
sues  as  a  decree-holder  to  have  the  same  set  aside  as 
f ffiudul^t,  be  C4iQQot  rai^e  the  question  of  necessity* 

Trevor,  J. — Plaintiff  in  this  case  sues  the 
nominal  vendor  and  purchasers,  original  and 
subsequent,  of  certain  properties  to  have  the 
original  sale  set  aside,  on  the  ground  that  it 
was  collusive  and  fictitious,  and  the  subsequent 
sales   made  without  title,  and  to  have  the 
properties  declared  as  belonging  to  his  ja  ig- 
ment-debtor,  and  liable  to  sale  in  execution  of 
his  decree  obtained  against  ihe  husband  of 
defendant  No.  2.     He  alleges  that  he  is  the 
holder  of  a  decree  against  Pearee  Lall  Mahta, 
husband  of  defendant  No.  2,  Bilasoo  Koer, 
dated  23rd  June  i860,  for  money  lent  by  him 
to  the  defendant  ;-that,  after  the  death  of  her 
husband  Pearee  Lall  Mahta,  defendant  No. 
2,  with  a  view  of  defrauding  her  creditors, 
executed  a  fraudulent  and  collusive  deed  of 
sale  of  certain  properties  on  the  19th  Magh 
1265  or  18th  January  1858,  in  favor  of  one 
Duriao  Thakoor,  ancestor  of  defendant  No. 
I,  and  a  bosom  friend  of  her  husband,  she 
still  remaining  in  possession  of  the  propeities 
entered  in  the  fraudulent  deed,  and  enjoying 
the  profits  of  the  same,  and  no  consideration 
having    passed   between   the   parties;  that* 
with  a  view  of  concealing  the  Iraud,  the  so- 
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called  purchaser  Duriao  Thakoor  instituted  a 
suit  for  posse<:sion  of  the  properties,  on  the 
ground  that  his  vendor  refused  to  perform 
the   contract  into   which  she  had  entered  ; 
that  the  vendor  Bilasoo,  defendant  No.   2, 
entered  upon  a  confession  of  judgment,  and 
on  the  fraudulent  confession  a  decree  was 
passed  against  her  in  favor  of  the  plaintifE 
in  that  suit  on  the  29th  August  1859  ;  that, 
as  the  whole  transaction  above  declared  be- 
tween the  parties  was  fraudulent  and  color- 
able only,  he  now  sues  to  have  it  declared  such 
arid  set  aside ;  that,  moreover,  when  in  execu- 
tion  of  a  decree  in  his  favor  he  attached 
Gossainpore  Tengra  and  Poorunwara,  Lalia 
Sitaram  Mookhtar,  defendant  No.  3,  objected, 
and  pleaded  that  those  villages  had  origin- 
ally belonged  to  Duriao  Thakoor,  the  ancestor 
of  defendant  No.  i,  Rughoonundun  Thakoor, 
under  the  deed  of  sale  from  Bilasoo,  dated 
19th  Magh  1265,  or  1 8th  January  1858,  and 
had  been  put  up  for  sale  in  execution  of  a 
decree  of  Nowkee  Lall  obtained  against  that 
person,  and  had  been  purchased  by  him ;  and 
also  that  Poorunwara  was  not  an  usulee  but 
a  dakhilee  village  ;  and,  though  not  speci- 
fically mentioned    in   the   sale-proclamation 
passed  to  him    with  the   main  village,  that 
this  objection  on  the  -part  of  Lalla  Sitaram 
was  admitted  on  the  25th  July   1863.     He, 
therefore,   brings  the  present   suit   to   have 
this  order  set  aside,  and  to  have  the  sale  and 
confession  of  judgment  above  cited  declared 
fraudulent  and  collusive,  and  to  have  them 
all  set  aside,  so  as  to  be  liable  for  his  decree 
against  Pearee  Lall  Mahta, 

The  defendant  No.  i  Rughoonundun,  the 
son  of  Duriao  Thakoor,  pleads  that  the  bills 
of  sales  in  favor  of  his  father  were  bond  fide; 
that  a  consideration  of  Rs.  29,500  was  paid 
for  the  same ;  that  he  is  still  in  possession 
of  certain   of  the   properties,  and  has  sold 

.some  to  other  parties,  and  one  has  been  sold 
in  execution  of  a  decree  against  him  ;  that 

.  consequently  the  deed  cannot  be  set  aside. 

The  defendant  No.  3,  Lalla  Sitaram 
Mookhtar,  in  his  statement  ur^es  that  the 
kobala  in  favor  of  Duriao  Thakoor  for 
Gossainpore  Tengra  was  a  hond-Ude  docu- 
ment, and  that  he,  and  after  his  death  his 
heirs,  were   in  possession   of  the  property; 

.that  the  plaintiff  has  in  a  miscellaneous  case 
stated  that  the  real  obligor  in  the  bond  ex- 
ecuted by  Duriao  Thakoor  in  favor  of 
Nowkee  Lall  was  Bilasoo  Koer ;  that  in  con- 
sequence only  Gossainpore  Tengra  was  sold, 

.and  that  he  is  estopped  by  this  statement 
from  suing  to  set  aside  the  order  of  the  2  5ih 
July  18IS3  as  regards  that  property,  and  that 


Mouzah  Poorunwara  is  a  hamlet  of  Gossadii' 
pore  and  included  in  it. 

The  defendants  Kisoree,  Lall  and  Nubbee 
Buksh  pleaded  that,  in  execution  of  a  decree 
held  by  them  against  Duriao  Thakooor,  the 
villacre  Simlee  Alumpore  was  sold  and  pa^ 
chased  by  them  on  18th  November  i86a; 
that  consequently  plaintiff's  claim  to  set  aside 
the  sale  after  the  lapse  of  more  than  one  year 
is  b^trred  under  Clause  3,  Section  i.  Act  XIV. 
of  1859. 

The  other  defendants  claim  under  private 
deeds  of  sale  from  Duriao  Thakoor  or  his 
son  Rughoonundun  Thakoor,  defendant  No. 
I,  and  urge  the  bond- fide  nature  of  the 
transactions  in  which  they  were  sevci^ljr 
concerned. 

The  Judge,  with  the  consent  of  the  parties 
to  the  suit,  laid  down  the  following  issues:— 

/j/. — Is  plaintiff  estopped  by  any  ad- 
mission in  the  miscellaneous  proceeding  on 
the  objection  of  Lalla  Sitaram  Mookbtar, 
defendant  No.  3,  to  the  sale  of  Tengn 
Gossainpore,  from  seeking  now  to  rcmse 
the  order  of  the  Civil  Court,  dated  25th  July 
1863,  as  to  that  village,  and  was  the  right 
of  the  judgment-debtor  in  Mouzah  Poonm- 
wara  sold  with  Mouzah  Gossainpore  or  not? 

2nd. — Is  plaintiff's  claim,  in  respect  to 
Simlee  Alumpore,  barred  by  reason  of  his 
not  having  sued  within  one  year  to  set  aside 
the  sale  in  execution  of  the  decree  at  which 
defendants  Kisoree  Lall  and  Nubbee  Boksb 
purchased  the  rights  and  interests  » 
Rughoonundun  Thakoor  ? 

^rd. — Are  the  conveyances  of  the  proper- 
ties in  suit  by  Bilasoo  Koer  to  Don^ 
Thakoor  fraudulent  and  collusive,  or  gesuuoe 
and  bond  fide? 

On  the  first  issue  the  Judge  was  of  opi- 
nion that  the  plaintiffs  are  not  estopped 
from  claiming  Mouzah  Tengra  Gossainpore 
by  reason  of  their  having  stated,  in  a  fornier 
miscellaneous  proceeding,  that  the  real  obRgot 
in  the  bond,  in  satisfaction  of  a  decree  npon 
which  the  properly  was  being  sold  as  Dunao 
Thakoor's,  was  Mussamut  Bilasoo  Koer,  fof 
this  was  a  loose  statement  on  a- point  not  to 
dispute,  or  that  could  be  brought  under  dis- 
pute in  execution  of  a  decree  passed  ag»«*^ 
Duriao  Thakoor ;  and,  as  plaintiff  now  •I'^IJ 
it  may  have  been  made  by  mistake.  Tbc 
Judge  also  thinks  that  Mouzah  Tengra  Gos- 
sainpore, usulee  and  dakhilee,  were  sold  » 
execution,  but  that  Poorunwara  is  a  septraw 
village,  consequently  it  was  not  sold  w 
possainpore. 

On  the  second  issue  the  Judge  consi*n 
that  plaintiffs  were  bound  to  sue  within  ooi 
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year  10  set  aside  the  sale  of  Simlee  Alumpore  ; 
for,  if  they  are  endamaged,  it  has  been  directly 
bv  the  action  of  the  Court  in  selling  as  Duriao 
Thakoor's  property  what  they  say  belong 
to  their  judgment-debtor  Bilasoo  Koer. 
Possession  was  given  to  the  auci ion-pur- 
chaser under  Section  2^9  of  Act  VIII..  and 
plaiotififs  own  witnesses  admit  that,  since 
the  sale,  the  auction -purchasers  have  been  in 
possession  and  receipt  of  the  rent?.  **  The 
aociion-purchaser's  title,  therefore,"  remarks 
Ihe  Judge,  **  is  undoubtedly  protected  by  its 
'*  having  cemained  undisputed  for  more  than 
"  one  year  after  possession  given." 

On  the  third  issue  the  Judge  is  of  opinion 
that  the  conveyance  of  the  property  was 
bond  fide;  that  there  seems  only  to  have 
been  one  decree  for  Rs.  4,000  in  existence 
agaicst  Bilasoo  at  the  time  of  the  execution 
of  the  bill  of  sale ;  that  plaintiff  has  entirely 
failed  to  prove  that  the  villages  are  still  in 
Bilasoo  Koer's  possession;  that  two  of  the 
sabscribiog  witnesses  to  the  deed  of  19th 
Magh  1265,  or  i8th  January  1858.  assert 
that  the  consideration- money  was  paid  in 
their  presence ;  and,  though  the  writer  of  the 
ceed  says  that  the  transaction  was  fictitious, 
still  it  is  clear  that  he  has  colluded  with 
plaiouff  at  the  last  moment,  otherwise  he 
would  not  have  been  called  for  the  defence. 
**li  is  doubtless  true,"  proceeds  the  Judge, 
''that  the  defendants  have  not  shewn  what 
"necessity  Bilasoo  Koer  was  under  when 
"she  made  that  alienation,  nor  what  debts 
"  were  paid  with  the  consideration-money;  but, 
"looking  to  the  very  insufficient  evidence 
"adduced  to  prove  that  Bilasoo  Koer,  and  not 
"the  purchaser^  is  still  in  possession  of  the 
"property,  I  do  not  think  that  the  plaintiff 
"  has  established  a  violent  presumption  that 
"the  sale  was  fictitious."  The  Judge, 
therefore,  dismissed  the  suit  with,  costs. 

From  the  decision  of  the  Lower  Court,  an 
Appeal  has  now  been  brought  before  us  by 
the  plaintiff  b^low,  and  it  has  been  urged, 
on  his  behalf  by  Baboo  Dwarkanath  Muter, 
that  the  Judge  is  altogether  wrong  in  hold- 
ti^  thaty  in  consequence  of  the  defendant 
having  been  in  possession  of  Simlee  Alum- 
pore  for  more  than  a  year  under  the  sale  in 
^lecmion,  he,  plaintiff,  is  barred  from  bring- 
wg  the  present  suit  by  Clause  3,  Section  i 
of  Act  XIV.  of  1859;  that  that  Section 
only  applies  to  actions  to  set  aside  sales  on 
wconnt  of  irregularities  in  proceeding  and 
««ch  like;  that  the  present  suit  is  not  of 
that  Daiure,  but  to  get  rid  of  cert  lin  fraurlu- 
Wm  deeds  under  color  of  which  the  jftile 
vat  made;  that,  to  bring  this  action,  plaintiff 


is  admittedly  within  time;  and,  if  he  proves 
the  fraud,  the  sale  must  fall  as  a  matter  of 
course.  As  to  the  finding  of  the  Judge 
regarding. the  bond-fide  nature  of  the  deed 
of  sale,  dated  19th  Magh  1265,  or  i8th 
January  1858,  it  is  contended  that  the  fact 
of  a  Hindoo  widow  selling  and  plaintiff  pur- 
chasing without  a  necessity,  that  the  fact  of 
the  purchaser  instituiing  a  suit  shortly  after 
the  sale  for  possession,  on  the  ground  that 
the  vendor  would  not  transfer  the  property 
sold,  and  the  vendor's  confession  of  judg- 
ment shortly  after,  and  a^ain  the  third  fact 
that,  three  years  after  the  first  conveyance, 
the  major  part  of  the  properly  was  conveyed 
first  to  the  widow  of  Bunsi  Lall  the  Mookhtar 
in  the  first  transaction,  all  raise  a  presumption 
that  the  conveyance  was  a  fraudulent  one; 
that,  in  addition  to  this,  when  the  evidence 
tendered  by  him  as  to  the  continued  posses- 
sion of  Bilasoo  Koer  after  and  notwithstand- 
ing the  sale  is  taken  into  consideration,  he, 
plaintiff,  has  made  out  such  a  case  of  fraud 
as  to  entitle  him  to  what  he  asks,  unless 
the  defendants  are  able  to  rebut  the  same, 
and  that  they  have  been  unable  to  do,  for 
their  evidence  as  to  the  genuineness  of  the 
deed  of  sale,  and  the  passing  of  the  consider- 
ation-money, is  not  worthy  of  belief;  that 
altogether  plaintiff  is  entitled  to  a  decree. 

This  is  a  suit  by  a  decree-holder  to  the 
amount  of  4,000  rupees  to  set  aside  a  deed 
of  sale  and  other  transactions,  whereby  pro- 
perty to  the  amount  of  30,000  rupees  has  passed 
into  other  hands  on  the  ground  of  fraud.  On 
the  first  point  raised  before  us,  we  arc 
clearly  of  opinion  that  plaintiff  is  not 
estopped  by  Clause  3  of  Section  i,  Act 
XIV.  of  1859,  from  bringing  the  present 
suit  so  far  as  regards  the  property  of  Simlee 
Alumpore.  The  present  suit  is  not  one  to 
set  aside  the  sale  in  execution,  either  on  the 
ground  of  irregularity,  or  other  matters  re- 
ferring to  the  sale  itself ;  but  it  is  one  to  get 
rid  of  the  document  which  alone  made  the 
sale  valid,  as  having  been  a  collusive  and 
fraudulent  transaction.  If  plaintiff  proves 
his  allegation  of  fraud,  the  sale  in  execution 
might  stand  as  that  of  Duriao  Thakoor's  rights 
and  interests,  but  those  interests  will  have 
become  null,  and  the  purchaser  consequently 
at  the  sale  will  have  taken  nothing  under 
his  purchase.  What  then  is  the  evi- 
dence produced  by  plaintiff  to  prove  the 
mala  fides  of  the  sale  by  Bilasoo  to  Duriao 
Thakoor  under  date  19th  Magh,  or  i8th 
January  1858?  It  would,  of  course,  be 
impossible  for  the  plaintiff  to  show,  and  con- 
sequently an  error  in  the  Court  to  require 
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from  him  direct  proof  of  the  fraud ;  if  proved 
at  all,  it  must  be  proved  by  inference  amount- 
ing to  legal  presumption,  and  inference 
amotihting  to  mere  suspicion  will  not  suffice. 
The  plaintiff  requires  the  Court  td  presume, 
from  the  absence  of  any  necessity  for  the 
sale  pt-oved  on  the  part  of  defendant  and 
from  certain  Subsequent  transactions,  that 
the  deed  of  sale  is  fraudulent.  But  we 
observe  that  the  plaintiff  iS  not  suing  as  an 
h^ir  of  the  defendant  or  her  husband  to  set 
aside  the  deed  of  sale  on  the  ground  of  its 
illegality  under  Hindoo  La^.  He  is  simply 
as  a  decree-holder  suing  to  have  the  same  set 
adide  as  fraudulent.  In  the  former  case, 
undoubtedly,  it  would  be  necessary  for  the 
defendant  to  prove  the  necessity  for  the 
sale;  in  the  latter  it  is  enough,  as  against 
a  stranger,  to  prove  that  the  sale  to  him 
was  bond  fide ;  the  question  of  necessity  is 
one  which  the  plaintiff  has  no  right  to  raise, 
and,  therefore,  defendants  are  not  bound  to 
sho^v.  The  absence,  therefore,  of  any  proof 
of  necessity  on  the  part  of  defendants  in  no 
^ay  assists  the  plaintiff's  present  case. 
As  to  the  subsequent  transactions  from  which 
th^  leatned  pleader  wishes  us  to  Infer  fraud, 
putting  thetfl  at  the  highest,  they  alone  raise 
a  Suspicion  6f  fraud,  and  that  is  insuffi- 
cient for  the  pliiniiff's  case ;  but,  in  addition 
to  these  facts  and  the  inferetices  deduclble 
f^oni  them,  the  plaintiff  produces  witnesses  to 
show  that  JSilasoo  Koer  is  still  in  possessioii 
dl  sottie  of  the  property,  and  remained  after 
the  sal6  in  possession  of  all;  but,  without 
minutely  analysing  that  evidence,  we  remark 
that  W6  consider  that  it  does  not  satisfac- 
torily establish  the  fact  of  BilaSoo  Koer's 
possession  of  the  property,  covered  by 
the  bill  of  sale  subsequent  to  the  stiit 
Which  ended  in  the  confession  of  judgment 
on  the  part  of  that  lady. ' 

On  this  view  of  plaintiff's  case,  he  has 
failed  to  establish  the  fraud  Alleged  by  him 
b^  arty  evidence  raisinc;:  a  fair  and  legal 
presumption.  We  might, "therefore,  at  once 
dismiss  it ;  as,  however,  we  have  considered 
th6  evidence  of  the  subscribing  witnesses  to 
the  bifl  of  sale  produced  by  the  defendant, 
we  majr  say  that  we  see  no  sufficient 
reason  to  distrust  it,  and  that  it  altogether 
neutralises  the  Suspicion  which  the  plaintiff 
has  raised  from  the  facts  in  evidence  in  the 
ease. 

We,  Iherefore.  dismiss  th^  plainiiff'.<; 
appeal  with  oosto^  affirming  the  decision  ot 
the  Ce«rt  of  first  instance. 


The  14th  December  1866. 

Prtunt  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

jTudges. 

Limitatidn-^Deductioa  on  accoont   of  tppeit 
prosecuted  bona  fide  in  wroo|:  Coort 

Case  No.  1326  of  1866, 

Special  Appeal  from  a  decision  passed  by 
Moulvic  Syud  Ahmed  Buksh  KhiUh 
Principal  Sudder  Ameen  of  Tipperak, 
dated  the  i^th  March  j866,  affirming  a 
decision  parsed  by  the  Moonsiff  of  that 
District,  dated  the  6th  July  i86s^ 

Raj  Kri  shto  Roy  (Plaintiff),  Appellant, 

versus 

Beer  Chander  Joobraj  and  others  (Defend* 
ants),  Respondents. 

Baboos  Kishen  Kishore  Ghose  and  jfugoh- 
nund  Mookerjee  for  Appellant. 

BAboo  Onookdol  Chunder  Mookerjee 
for  Respondents. 

Where  a  suit  is  broug^ht  and  dismissed  for  want  d 
jarisdiction,  tand  an  apfieAl  h  preferred  in  tvhtch  tfte  ibil 
decree  is  affirmed,  if  a  suit  be  afterwards  brou^t  in  tl* 
right^  Court,  the  period  which  elapsed  between  tiM 
deci^ioil  of  th6  first  Court  and  the  disposal  of  the  appeil 
should  be  excluded  in  computinfif  the  period  of  IhidtatiM 
prc«;cribed  by  Act  XIV.  ot  1850. 

Markby,  J, — In  this  appeal  the  bare  ab- 
stitLct  question  placed  before  u^  is  whether, 
where  a  salt  is  brought  and  dismissed  for 
want  of  jurisdiction,  and  subsequently  M 
appeal  is  preferred  in  which  the  first  decrt^ 
is  affirmed,  then,  when  a  suit  is  brouffat  in 
the  right  Court,  the  period  which  elapsed 
between  the  decision  of  the  first  Coait,  tad 
the  appeal  being  preferred,  is  to  be  included 
or  not  in  computing  the  period  of  limitittott 
prescribed  by  Act  XIV.  of  1858. 

The  decision  turns  entirely  on  Seaiim  i| 
of  the  Act,  which  provides  that,  "in  com* 
*'  puting  any  period  of  limitatiovi  prescribed 
''  by  this  Act,  the  time  during  which  tte 
**  claimant  or  any  person  vnder  wboM  lit 
^'claiftis  shall  have  been  engaged  tA  prate* 
"  cuting  a  suit  upon  the  same  cause  of  acdoa 
*'  against  the  same  defendant  or  some  per- 
"  son  whom  he  represents  bond  fide,  aad 
"with  due  diligence  in  any  Court  ot  JbwBo* 
"  lure,  which,  from  defect  of  jurisdiction  XK 
"other  cause,  shall  have  been  unable  to(te- 
"  cide  upon  it,  or  shall  have  passed  a  decisie* 
"  which  on  appeal  shall  have  been  animlled 
"f6r  any  such  cause,  including  the  time 
**  during  whith  sooh  apfmt^*  1^  *^i  ^^  ^^^ 
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"  pending,  shall  be  excluded  from  such  com- 
'*  putation." 

It  is  admitted  that,  if  the  time  between 
the  decision  in  the  first  suit  and  the  fHino; 
the  appeal  is  to  be  included,  the  plaintifF 
in  this  suit  is  barred ;  otherwise  not. 

The  Section  in  question  contemplated 
two  classes  of  cases  :  firsi^  the  case  in  which 
the  plaintiff  fails  to  obtain  a  decision  on  the 
case  in  the  Court  of  first  instance  ;  secondly , 
the  case  in  which,  a  decision  having  been 
^iven  in  the  Court  of  first  instance,  that 
deeision  is  annulled  by  a  Court  of  Appeal. 

"tlie  Section  contains  no  Express  provision 
for  the  case  iii  Vfrhlch  the  plaintiff,  having 
failed  to  obtain  a  decision  in  the  Court  of 
first  Instandi,  tries  through  a  Court  of  Appeal 
to  reitiedy  this  failure,  which  is  the  case 
b\6fore  us. 

It  was,  however,  assumed  before  us  in 
argument,  and  also  appears  to  have  been 
assumed  by  the  Courts  below,  that  the  time 
during  which  such  an  appeal  was  actually 
pending  ought  to  be  excluded.  And  we 
agree  in  this  view,  because  we  think  that. 
whiist  the  plaintiff  is  seeking  through  a 
Court  of  Appeal  to  compel  a  Court  of  first 
instance  which  has  refused  to  take  up  his 
case  to  do  V9,  he  is  *'  engaged  in  prosecuting 
the  suit."  that  is,  the  suit  in  the  Court  of 
first  instance,  within  the  meaning  of  this 
Seetibt). 

We  also  think  that  he  is  engaged  in  prose- 
cuting the  same  salt  *'  ion^l  )ide,  and  with 
due  diligence,"  whilst  he  is  considering 
whether  or  no  he  shall  appeal  against  the 
decision  of  the  first  Court.  The  lime  with- 
in which  the  appeal  is  required  to  be  brought 
is  fixed  by  the  law,  in  order  to  give  the 
unsuccessful  party  time  to  take  advice  and 
come  to  a  conclusion  whether  or  no  he 
should  contest  the  decision  which  has  been 
given  against  him.  And  ij  seems  to  us  that, 
if  he  appeals  at  any  time  within  the  prc- 
achbed  period,  he  ought  to  be  considered  as 
proceeding  with  due  diligence.  The  decision 
of  the  Lower  Court  is,  therefore,  reversed, 
and  the  appellant  will  have  his  costs  of  this 
appeal.  The  case  will  go  back  to  the  Lower 
Appellate  Court,  to  try  the  appeal  on  its 
ments. 


The  14th  December  .1866. 

Present  : 

The  Hon'ble  H.  Vj  Bayley  and  Shumbhdb- 
nath  Pundit,  Judges, 

Master  aad  Senratit— Purchase  of  godds  on 

credit. 

Case  No.  1978  of  1866. 
Special  Appeal  from  a  decision  passed  hy 
the  Prihcipdl  Sudder  Ameen  of  i^-Per- 
gunnahs,  dated  the  i^ih  May  1866, 
affirming  a  decision  passed  by  the  Stidiir 
Ameen  of  thai  District,  dated  the  24th 
November  186^. 

Maharanee  Narainee  Koonwaree  (Defendant), 

Appellant^ 

versus 

Joogul  Kishofe  Rdy  and  others  (Plaintiffs), 

Respondents, 

Mr,  R,  y.  Ddyne  and  Saboo  Gopdl  Lai 

Milter  for  Appellant. 

Baboo  Dwarkanath  Milter  for  Respondents. 

Semble,—li  a  master  ustall^r  instructed  hid  sfn-varit 
to  buy  goods  upon  credit,  he  will  be  bound  by  bis  acts 
evert  when  h6  has  prohibited  hini  sfieciatly  from  buym^ 
upon  credit. 

Bayley,  7.— Plaintiff  slied  defendant  for 
a  balance  of  account  as  due  froth  hdf  ?ls  ^ 
prineipAl  jiurchasing  by  her  authorised 
agent. 

The  following  facts  are  admittiid  in  this 
case,  vit.y  that  plaintiff  is  a  dealei-  in  chunam ; 
that  Mr.  Arathoon  first,  and  then  Shiim^ood- 
deen,  defendant,  tvere  employed  by  defendant 
(Ranee  Nobdnarain  Koonwar)  to  repair  the 
buildings  of  which  the  Ranee  was  the  owner 
in  Calcutta;  and  that  he  (Shumsooddeen) 
purchased  the  materials  fof  tfrhich  thtf 
preseiTt  claitn  is  made  from  plaintiff. 

The  Ranee  disclaims  liability;  and  hef 
statement  is  that  Shumsooddeen  had  no 
authority  to  pledge  her  credit,  bht  distinet 
orders  to  pay  ("  nngud  ")  cash,  and  to  obtain 
»hat  cash  fi-om  her  Superintendent  ih 
Calcutta. 

On  the  other  hand,  it  is  alleged  that 
Shumsooddeen  really  tvas  the  agent  fof  th6 
Ranee  ;  that  cash  was  not  paid,  but  accounts 
made  out  and  furnished  to  Shum&ooddeeri, 
and  thi^t  thereafter  from  time  to  time  money 
was  paid  ;  and  that,  when  the  pui-chase  of 
the  materials  was  made,  no  cash  was 
paid.  Further,  that  this  practice  had  pre- 
vailed in  the  time  of  Shumsooddeen's  f)fe- 
decessor,  Arathoon,  as  well  as  in  Shums- 
ooddeen's,  and  that  the  balance  due  by  plaint- 
if!  was  carried  on  in  the  account  opened  ty 
Shumsooddeeri.    Tliat,  tlnddr  stlch  circum- 

e 


310 


Civil 


THE  WXSKLT  RSPORTSR. 


Rulings.         LVol.  VI 


stances,  an  implied  agency  from  the  Ranee 
was  created,  and  the  Ranee,  as  principal,  was 
liable. 

The  first  Court  held  that  there  was  an 
implied  power  in  the  defendant,  Shumsood- 
deen,  to  pledge  the  Ranee's  credit,  from  the 
facts  found  ;  that  the  goods  were  supplied  on 
credit,  and  the  accounts  shewing  ihe  defend- 
ant's purchases  were  subsequently  forwarded 
to  the  Ranee  at  Burdwan,  and,  being  exa- 
mined, orders  for  money  were  sent  lo  the 
Superintendent  in  Calcutta  to  pay  Shumsood- 
deen  (as  agent)  the  amounts;  or,  in  other 
words,  the  first  Court  found  as  a  fact, 
that  cash  was  not  supplied  to  be  paid 
on  delivery  of  the  goods,  as  alleg'ed  by  the 
Ranee  to  have  been  the  condition  of  her 
employment  of  Shumsooddeen. 

The  Lower  Appellate  Court  found,  as  a 
fact,  that  Shumsooddeen  was  the  recognized 
agent  of  the  Ranee,  and  in  that  capacity 
made  purchases  of  cbunam,  on  credit,  from 
plaintiff;  that  this  was  part  of  his  business 
as  agent  for  repairs;  that,  when  the  Ranee 
pleaded  that  she  had  prohibited  any  but 
cash  payments,  it  was  on  her  to  prove  this, 
and  that  shQ  had  failed  to  do  so. 

The  Lower  Appellate  Court  accordingly 
decreed  plaintiff's  case. 

Defendant,  the  Ranee,  appeals  specially, 
and  urges — 

ist, — ^That  the  agent  had  no  authority  to 
pledge  her  credit,  as  the  Ranee  had  prohibit- 
ed all  but  cash  payments. 

2nd. — That  it  was  for  plaintiff  to  prove 
this,  and  not  for  defendant  to  do  so. 

^rd. — ^That  the  judgment  of  the  Lower 
Appellate  Court  is  not  based  on  the  evi- 
dence of  what  were  the  agent's  powers  to 
pledge  the  Ranee's  credit,  as  raised  by  the 
pleadings,  but  on  the  bare  doctrine  of  the 
purchase  of  chunam  being  within  the  gene- 
ral scope  of  the  agency  to  repair  buildings. 

After  hearing  Counsel,  we  think  that  the 
pleas  in  this  special  appeal  are  untenable. 

The  facts  are  either  found  or  admitted 
that  Shumsooddeen  was  an  agent  of  the 
Ranee  for  repairing  buildings;  that  he  and 
his  predecessor  purchased  the  chunam  neces- 
sary for  those  repairs  from  plaintiff,  in  the 
Ranee's  name,  and  on  her  credit ;  that  cash 
was  «e>/.  provided  by  the  Ranee,  nor  paid 
for  ihe  goods  on  delivery ;  but  that  the  ac- 
counts containing  the  items,  as  items  pur- 
chased on  credit f  were  sent  to  Burdwan,  and 
there  passed,  and  the  money  order  given  by 
the  Ranee  to  pay  subsequently. 

We  msy  here  observe  that  Shumsooddeen 
deposes  to  the  above  facts,  and  plaintiff  only 


contradicts  his  deposition  by  a  contrary  state- 
ment, not  by  depositions  of  herself  or  others. 
We  think  that,  when  there  was  Shumsood-> 
deen's  deposition  on  oath  in  favor  of  plaintiGTs 
case,  it  was  quite  right  in  the  Lower  Appellate 
Court  to  throw  the  onus  of  rebutting  thai 
deposition  on  defendant,  the  Ranee.  But  the 
Ranee  did  not  produce  any  rebutting  evi- 
dence. Thus,  then,  we  think  that  the  pur- 
chases on  the  Ranee's  credit  were  made  under 
a  recognized  agency  which,  in  our  view, 
fixes  the  principal's  liability  for  the  agent 
in  this  case.  We  would  also  remark,  if 
it  were  necessary  to  go  farther,  that,  uniff 
certain  circumstances y  if  a  master  usoaliy 
instructed  his  servant  to  buy  goods  a]K>D 
credit,  he  will  be  bound  by  his  acts^ 
even  when  he  has  prohibited  him  speciaify 
from  buying  upon  credit.  The  habit  of 
entrusting  Shumsooddeen  to  buy  on  credit 
from  plaintiff  being  shewn  in  this  case,  by  the 
way  the  accounts  were  sent  to  Burdwan,  and 
afterwards  money  sent  to  pay  the  sums  dae, 
the  buying  on  credit  was  properly  taken 
by  plaintiff  to  shew  the  power  of  Shumsood- 
deen to  pledge  the  Ranee's  credit. 

In  this  view  we  dismiss  this  special  ap- 
peal with  costs. 


The  14th  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Sale  (to  near  relative  of  debtor). 

Case  No.  1888  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan^  dated  the 
gth  April  i866y  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District^ 
dated  the  2gth  September  j86^, 

Jadubendur  Roy  and  others  (Defendants), 

Appellants^ 

versus 

Shaikh  Kumurooddeen  (Plaintiff), 
Respondent. 

Baboos  Bama   Churn   Banerjee  and    Wo^ 
mesh  Ch under  Banerjee  for  Appellants. 

Baboo  Debendur  Narain  Rose  for 
Respondent. 

In  a  case  where  a  purchaser  is  a  near  relative  of  a 
debtor,  it  is  not  sufficient  to  decide  that  Hie  deed  w 
sale  is  proved  to  have  been  executed.  Prool  of  tht 
bona  fides  oi  the  transaction  is  also  necessary. 

S'iumbhoonath  Pundit,  /.— Thk  dcdsiOD 
of  the  Lower  Appellate  Coart  is  aoi  satis- 
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factory.  It  does  not  meet  all  the  points 
necessary  to  be  met  in  the  case.  The  plaint- 
*  iff  purchaser  is  a  near  relative  of  the  debtor, 
and  this  fact  is  suspicious,  and  there  are 
other  facts  equally  suspicious. 

In  a  case  like  this,  it  is  not  sufficient  sim- 
ply to  decide  that  a  bill  of  sale  is  proved  to 
have  been  extcuted^  but  to  prove  also  the 
hona  fides  of  the  transaction. 

The  Lower  Appellate  Court  then  should 
try  whether  this  conveyance  is  or  is  not  a 
bond'fidi  transaction,  and  who,  since  the 
date  of  the  alleged  purchase,  has  actually 
held  real  possession  of  the  lands  claimed  to 
have  been  purchased  by  that  deed. 

The  case  is,  accordingly,  remanded  to  the 
Lower  Appellate  Court,  to  re-try  it  with  re- 
ference to  the  above  remarks. 


The  14th  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Imralid  Jagrheerdars — Permanent  Settlement 

Case  No.  1989  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Judder  Ameen  0/  Bhaugulpore, 
dated  the  nth  May  1866,  affirming  a  deci- 
sion passed  by  the  Moonsiffof  that  District, 
dated  the  26th  October  186^. 

Mussamut  Sanoo  (Plaintiff),  Appellant^ 

versus 

The  Goverpnient  of  India  (Defendant), 

Respondent, 

Baboo  Kishen  Succa  Mootierjee  for 
Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

Re|:ubtion  1.  of  1^64,  and  not  Regulation  I.  of  1793, 
applies  to  the  case  of  a  person  claiming'  as  an  heir  to 
to  invalid  jagheerdar. 

Shumbhoonath  Pundit,  J, — ^We  see  no 
reason  to  interfere.  The  Lower  Appellate 
Court  has  rightly  applied  limitation  to  the 
case  of  the  plaintiff. 

She  claims  as  an  heir  to  an  invalid 
jagheerdar,  whose  case  is  provided  for 
m  Regulation  L  of  1804.  She  cannot  be 
allowed  to  plead  the  provisions  of  Regula- 
tion L  of  1793  which  provides  for  a  right 
of  a  recusant  to  apply  for  a  permanent  set- 
tlement after  the  expiration  of  the  period 
or  periods  of  one  or  more  intervening  tem- 
poimry  settlemenu.    The  latter  law  applies 


only  to  the  proprietor  or  heir  of  proprietor 
of  an  estate  or  talook-paying  revenue  to 
Government  of  which  the  proprietor  may 
have  refused  to  settle  when  the  permanent 
settlement  wsfe  offered  before,  and  not  to 
these  jagheerdars. 

We,  accordingly,  reject  the  special  appeal 
with  costs. 


The  15th  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Possession— Declaratory  decree. 
Case  No.  1780  of  i866. 

Special  Appeal  from  a  decision  passed  by 
Lt. -Colonel  J,  S,  Davies,  Judicial  Com- 
missioner of  Chota  Nagpore,  dated  the 
igth  April  i866y  affirming  a  decision  passed 
by  Lt,  R.  C,  Money,  Deputy  Commissioner 
of  Pooroolia,  dated  rjth  June  186^, 

Lukhun  Sing  and  another  (Plaintiffs), 
Appellants, 

versus 

Nuffur  Sing  and  others  (Defendants), 
Respondents^ 

Baboos    Mohesh    Chunder    Base    and    Nil 
Madhub  Base  for  Appellants. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Where  a  plaintiff  sued  for  sole  possession  and  a  de* 
claration  of  sole  title,  and  the  defendant  admitted  that 
he  was  in  joint  possession,  but  the  plaintiff  went  on  with 
his  suit  in  order  to  get  a  decree  that  he  was  solely  enti- 
tled and  in  sole  possession  and  failed  to  prove  his  case, 
he  was  held  not  entitled  to  a  decree  founded  on  joint 
possession. 

Peacock,  C,  J. — The  plaintiff  in  this  case 
sued  to  obtain  sole  possession,  and  a  declara- 
tion that  he  was  solely  entitled.  The  de- 
fendant admitted  in  his  answer  that  he  was 
in  joint  possession.  But  the  plaintiff  was 
not  satisfied  with  that,  and  he  went  on  with 
his  suit  in  order  to  get  a  decree  in  that  suit 
declaring  that  he  was  solely  entitled  and  in 
sole  possession.  He  failed  in  proving  the 
case  so  set  up,  and  he  was  not  entitled  to  a 
decree  founded  on  joint  possession. 

The  decision  of  the  Lower  Appellate 
Coart  is  affirmed  with  costs. 
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The  X5th  December  1866. 

Prumt : 

The  Hon'ble  G.  Loch  and  4-  G.  Macpber- 

son,  Judges. 

Simple  Mortgage — Execution  of  money-decree. 

Case  No.  1171  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Dacca,  dated 
the  joth  January  r866,  reversing  a  deci- 
sion passid  by  the  Mo^nsiff  of  NaraingungCy 
4aM4  /*'  aj/i  July  iS6s- 

Bindabun  Chunder  Shaba  and  others  (two 
id  (he  piefftadaati),  Apptiimis, 

versus 

Jftfiec  Bibce  (Plaintiff)  aad  other* 
(Defendants),  /Respondents, 

JMp^  Momesh  Chunder  MiiUr  and  Umurto^ 
nath  Bote  for  Appellants. 

Baboo  Kalee  Ki^hen  Sein  for  Respondents. 

If  the  holder  of  a  simple  mortgage  obtains  a  mere 
money-decree  for  the  amount  due  to  him  (without  any 
declaration  that  the  mortgaged  property  is  liable  for  the 
debt),  he  cannot  attach  and  sell  the  property  to  the  pre- 
judice of  a  bond-fide  pordhaser  for  valuable  considera- 
tion. In  such  a  case  the  mortgagee  must  enforce  his 
lien  by  a  separate 'Suit  against  tnose  in  possession  of  the 
property. 

Macph^rson,  J, — Wi&  dismiss  this  appeal 
with  costs.     Under  the  circumstances,   the 
pkuntiff'^  title  being  found  to  be  bond  fide 
and  for  valuable  consideration,  it  could  not 
be  prejudiced  by  the  sale  in  execution  of  the 
simple  money-decree  which  had  been  passed. 
It  may  be  that  the  decree-holder  might  have 
obtained,  or  may  yet  he  able  to  obtain,  a 
decree  declaring  that  the  money  due  to  him 
foirias  ^  obarge  on  tjhe  estate  in  question. 
A$  he  bsi$  not  got  such  a  degree,  he  is  sim- 
ply in  the  position  of  ^  ordinary  judgment- 
creditqr»  and  can  o^ly  sei^e  the  rights  and 
intere^  of  the  debtor,  such  as  they  ^re  at 
the   Ume    of    attachment.     The    case    falls 
wilbio  the  ruling  of   a  Full  Bench  in  the 
suit  of  Qopeeoath  Singh  versus  Sheo  Suhay 
•    Pingb.     I-   Weekly   Reports    315.      If  the 
pr<^p^ity  was,   in  fact;  mortgaged  for  this 
debt,  the  mortga^fie  must  enforce  his  li^n  by 
a  separate  suit  against  thoae  in  possession  of 
the  property. 


The  15th  December  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  W.  S. 
Seion-Karr,  Judges, 

§ale  (to  wife)— Onus  profcandi— Bcnamee- 
Bona  fide  purchaser— Notice. 

Case  No.  1900  of  1866. 

Special  Appeal  from  a  decision  pasted  hjf  Ikt 
Additional  Judge  of  Highly,  daUd  ihi 
jiStk  April  1866,  affirming  a  decision  pass- 
ed by  the  Principal  Sudder  Ameen  o/tkl 
District,  datid  the  30th  Jum  iS^S- 

Bindoo  Bashinee  Debec  (Plaintifi), 
Appellant, 

versus 

Pearee  Mohun  Bose  and  others  (DefendMH), 

Respondents, 

Baboo  W<iomesh  CJiMnder  Bamrjet  for 

Appellant. 

Baboo  Hem  Chunder  fianerjet  ht 
Respondents. 

.  In  a  «wit  to  df^lare  certain  aftkf  VfH^^  IP  ^.f^ 
where  the  property  of  a  husband  was  sold  to  reali»a 
fine  of  Court  and  passed  from  hand  to  hand  "?*»*  *^ 
sold  to  the  wife,  who  moreover  was  in  possessMO  of  we 
property  when  the  sale  of  the  husbaod's  ^t»  m4»; 
tarests  took  place— He  uo  that  the  plaintiff  was  ent«OM 
to  a  clear  finding  as  to  whether  the  wife  hew  tl»  pw- 
perty  in  her  own  right  or  in  trust  for  her  httsbano;  •» 
that  the  onus  of  showing  the  source  whenc*  th«  wioty 
came  was  on  the  wife.  ^^ 

An  unenquiring  purchaser  from  a  Hindoo  wife,  frtw 
husband  is  living  at  the  time,  is  in  no  sense  a  o^p^ 
purchaser  without  notice. 

Trevor,  J.— The  plaintiff  in  this  c«e 
sued  originally  for  possession  of  20  beegahs  of 
lands.  He  alleges  that  the  rights  aad  imetwts 
of  one  Modoo  Soodun  Howalee,a  defendant  m 
this  case,  in  certain  land  and  a  hoase  sirait- 
ed  upon  it  were  sold  on  the  6th  November 
1854  (22nd  Karlick  1261)  to  realize  a  fine 
inflicted  on  him  by  the  Principal  Sudder 
Ameen  of  HooghJv,  and  purchased  by  one 
Kylas  Chunder  Banerjee  who.  being  wmf 
to  obtain  possession  of  his  purchase,  sow  U 
to  him.  plaintiff,  on  the  23rd  Kartick  i«Mj 
or  November  1857 ;  that,  as  the  property  few 
passed  into  various  hands,  the  plaintiff  bnitfs 
the  present  suit  tQ  have  it  deciarcd  ihjJ  ^ 
sales  were  fictitious  and  nominal,  *™J"* 
the  property  at  the  time  of  his  pwcto^ 
still  belonged  to  Modoo  Soodiw.  and  for  pos- 
session pf  the  same.  . 

Tlie  first  Court,  after  remarking  \m  »« 
Und  in  disputie  consisted  of  two  parcel,  wc 
camMning  X 6  beeg^s  and theotbercooU^ 
.4  beegato  w^Oi  n  hpofit  upon  U.  gve  pl|i»» 
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for  reasons  upon  which  it  is  unnecessary  to 
enter  at  length,  a  decree  for  8  beegahs,  or 
"half  of  the  first  parcel,  and  i  beegah  of  the 
second,  and  dismissed  his  claim  to  the  re- 
mainder. The  Judge,  on  appeal,  affirmed 
the  decision  of  the  Court  below  with 
Costs. 

As  to  the  8  beegahs  of  the  first  parcel 
for  which  his  claim  was  dismissed,  the 
plaintiff  does  not  appeal  specially;  but,  as 
to  his  claim  to  the  3  beegahs  with  the  house 
upon  it,  forming  part  of  the  second  parcel, 
which  was  likewise  dismissed,  he  appeals 
specially,  urging  that  the  Lower  Appellate 
Court  should  have  decided  whether  the  sale 
of  that  quantity  of  land,  viz,  3  beegahs 
with  the  buildings,  to  Bindoo  Bashinee  Debee, 
the  wife  of  Modoo  Soodun  Howalee,  was  de- 
iktmee  or  not,  instead  of  confining  himself  to 
the  question  whether  the  sales  were  free 
from  fraud  or  not. 

The  remarks  of  the  Judge  concerning  this 
portion  of  plaintiff's  claim  are  as  follows: 
"  With  regard  to  the  parcel  of  land  consist- 
ing of  3  beegahs,  which  are  admitted  to 
have  been  originally  the  property  of  Modoo 
Soodon  Howalee,  it  is  proved  that,  so  far  back 
as  lodi  March  1846,  or  nearly  nine  years 
before  the  sale  on  which  appellant  claims  the 
property,  these  3  beeghas  were  put  up  to 
auction  on  account  of  Modoo  Soodun's  xiebts, 
and  ptu-chased  at  that  sale  by  one  Tarinee 
Chom.  This  land  was  agsun  sold  by  him 
to  one  Jugo  Moyee  Debee  in  1253  or  1846, 
and  by  her  in  12^6  or  1849  to  defendant's 
wife  Bindoo  Bashinee.  Then,  as  to  the 
bnilding  on  this  land*  it  was  sold  at  public 
auction  in  satisfaction  of  Modoo  Soodun 
Howalee's  debts,  on  the  21st  May  1845,  cor- 
responding with  28th  Bysack  1252,  or  nine 
yean  and  a  half  previous  to  the  auction- 
purchase  by  the  appellant's  vendor,  and  was 
porchased  by  Anund  Chunder  Chucker- 
bnUy,  who  in  1256  again  sold  it,  with  the 
3  beegahs  of  land  on  which  it  stood,  to  the 
defendant  Debee  Churn  in  1271  or  1864. 
There  is  no  question  of  the  transfers  having 
taken  place ;  all  that  has  to  be  considered  is 
whether  both  transactions  were  not  fraudu- 
lent. But  there  is  no  credible  evidence  to 
prove  that  such  was  the  case,  and  the  circum- 
stances of  the  case  are  altogether  against 
the  sapposition.  Both  properties  had  been 
sold  long  before  the  purchase  by  appellant's 
vendcM-  of  Modoo  Soodun's  rights  and  title 
in  ibem;  and  it  was  utterly  impossible  for 
btm  to  have  anticipated  that  he  would  i«  be 
fined  8  rupees,  or  that  his  property  would 
be  pat  to  sale  in  consequence." 
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The  plaintiff  in  this  case  has  alleged  that 
all  the  sales  of  the  3  beegahs  with  the  house 
upon  it  are  nominal,  and  therefore  fraudu- 
lent, and  he  has  produced  evidence  to  sub* 
stantiate  his  allegation;  but«  in  the  Judge's 
opinion,  he  has  failed  to  prove  this  conten- 
tion. His  present  contention  is  that  the 
particular  sales  by  Jugo  Moyee  and  Anund 
Chunder  severally  in  1256  to  Bindoo 
Bashinee,  if  not  fraudulent,  were  hers  no- 
minally in  trust  for  her  husband,  that  he  was 
the  beneficiary,  and  therefore  that,  though  in 
her  name  the  nominal  possession,  the  pro- 
perty was  his,  and  that  the  question  of  trust 
or  not  should  have  been  enquired  into  spe- 
cifically ;  and  this  contention  we  think  sound. 
We  think  that,  as  to  the  sales  to  Bindoo 
Bashinee  of  the  property  involved  in  this 
special  appeal,  viz.,  3  beegahs  and  the 
bouse  upon  it,  the  Judge  has  missed  the  real 
point,  which  is  not  whether  the  sales  were 
generally  fraudulent,  but  whether  the  property 
was  held  by  her  in  trust  or  on  her  own  account. 
Now,  seeing  that  Bindoo  Bashinee  was  admit- 
tedly in  possession  of  this  property  when  the 
sale  of  her  husband  Modoo  Soodun's  rights  and 
interests  took  place  in  November  1854  or 
Kartick  1261,  the  plaintiff  is  entitled  to  a 
clear  finding  as  to  whether  she  tield  it  in 
trust  for  him  or  on  her  own  right.  That 
point  can  only  be  determined  by  her  show- 
ing the  source  whence  the  monev  came ;  and, 
as  in  such  a  case,  the  burden  is  On  the  defend- 
ant Bindoo  Bashinee,  we  remit  the  case  to 
the  Judge,  for  the  purpose  of  enquiring  whe- 
ther the  3  beegahs  and  3  cottahs  purchased 
by  her  ostensibly  from  Ju^o  Moyee  Debee 
and  Anund  Chunder  Chuckerbutty  in  1256, 
was  purchased  by  her  from  her  streedhun,  or 
by  her  from  her  husband's  money,  and  held 
in  trust  for  him.  If  she  proves  that  she 
purchased  it  from  her  own  money,  plaintiff's 
suit  must  be  dismissed,  otherwise  he  will  be 
entitled  to  a  decree  for  this  property,  3  bee- 
gahs with  the  house  upon  it. 

We  may  remark  that  the  special  appel- 
lant Debee  Churn  has  urged  that  he,  in  1261 
or  1864,  purchased  this  property  for  a  valu- 
able consideration  without  notice ;  and  that, 
therefore,  whether  Bindoo  Bashinee  held 
the  property  as  trustee  or  in  her  own  right, 
his  purchase  cannot  be  affected,  but  this 
contention  will  not  hold  water.  As  to  the 
principle  that,  if  a  trustee  alienates  property 
for  a  valuable  consideration  to  a  person  who 
pays  that  consideration  without  notice  ot  the 
trust,  the.  interest  of  Ithe  beneficiary  suffers 
from  the  act,  there  is  no  doubi;  but  we 
consider    that    an    unenquiring   purchaser 
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ifrom  a  Hindoo  wife,  her  husband  living  at  the 
time,  is  in  no  sense  a  bond-fide  purchaser 
\yiihout  notice.  The  position  of  the  wife  is 
such  that  it  amounts  to  a  constructive  notice 
which  should  put  a  purchaser  on  enquiry; 
and,  if  he  disregards  such  notice,  he  must 
Stand  the  consequence. 


The  i8ih  December  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges, 

Rig^ht  of  user. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  16th  May 
i866y  modifying  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  jist 
July  i86s. 

Mussamut  Amjudee  Begum  and  others 
(Plaintiffs),  Appellants, 

versus 

Syud  Ahmed  Hossein  and  another  (Defend- 
ants), Respondents, 

Mr,  R,  E,  Twidale  for  Appellants. 
Baboo  Romanath  Bose  for  Respondents. 

^  Where  a  rieht  of  user  of  a  drain  or  pass^e  is  tn- 
ddental  to  a  house,  that  right  is  not  anectea  by  the 
owner  of  the  house  letting  the  house  to  a  tenant. 

Seton-Karr,  y. — In  this  case  the  conten- 
tion regarding  the  possession  of  the  wall  and 
the  closing  of  the  two  windows  has  been  set 
at  rest,  and  nothing  on  these  points  has  been 
urged  before  us. 

The  contention  is  limited  to  a  certain 
drain  and  to  a  passage.  The  first  Court 
found  that  the  plaintiff  had  a  right  to  what  he 
claimed,  but  it  provided  that,  if  the  plaintiff 
and  his  family  remained  at  or  returned 
to  their  house^  the  drain  or  passage  should 
remain  open,  otherwise  they  should  be 
closed  so  as  not  to  annoy  the  defendant. 
The  house,  it  is  admitted,  had  been  let  by 
the  plaintiff  to  a  tenant,  a  stranger. 

The  Judge  observed  that  he  agreed  with 
the  result  of  the  Moonsiff's  personal  enquiry, 
but  he  remarked  that  the  plaintiff  had  really 
no  right  to  what  he  claimed,  inasmuch  as 
the  circumstances  under  which  the  right  was 
created  had  ceased,  and  a  new  state  of  things 
had  arisen,  in  which  the  introduction  of  a 
stranger  into  the  premises  had  become 
possible. 

Now,  this  point  was  never  raised  by  the 
defendant  in  his  written  statement.  He 
never  admitted  the  existence  of  any  right 


personal  to  the  plaintiff,  but  he  denied  his 
rights  altogether.  The  Judge  was  in  error 
in  raising  or  in  allowing  this  point  to  be. 
raised  at  the  trial,  and  the  position,  which  be 
has  taken  up  thereon,  appears  to  us  not  to  be 
sound  in  law. 

Either  the  plaintiff  has  a  right  to  the  user, 
which  he  contends  for  as  incidental  to  his 
property,  or  he  has  not.  If  he  has,  and  the 
Courts  find  him  to  possess  such  a  right,  it 
may  be  exercised  at  all  times,  and  by  anj 
persons  who  may  be  placed  in  the  shoes  of 
the  plaintiffs  in  regard  to  the  property  in 
question.  The  Judge  should  confine  himself 
to  the  existence  or  not  of  this  right,  and,  if 
he  finds  it  to  exist,  it  is  not  one  to  be 
exercised  conditionally  as  the  Moonsiff  had 
provided ;  nor  is  it  one  to  be  annulled  by  the 
introduction  of  any  such  new  feature  as  the 
tenancy  of  the  house  by  a  stranger. 

The  Judge's  decision  is  set  aside,  and  he 
will  re-try  the  case  with  reference  to  our 
remarks,  confining  himself  to  the  real  con- 
tention between  the  plaintiff  and  the  defend- 
ant, the  former  of  whom  asserts  the  right  as 
appertaining  to  his  property,  and  the  latter 
entirely  repudiates  it. 


The  18th  December  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Scton- 

Karr,  Judges, 

Butwara. 

Case  No.  1920  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Sarun,  dated 
the  2*jth  June  1866,  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that  DiS' 
trict,  dated  the  2gth  June  186^. 

Huro  Pershad  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Mohunt  Ram  Churn  Sing  and  others  (De- 
fendants), Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboos  Debendro  Narain  Bose  and  KaUe 
Kishen  Sein  for  Respondents. 

The  dispossession  of  a  party  from  land  a8si|fned  tt 
him  under  a  leg^al  butwara,  though  a  wroogful  act,  is 
no  g^round  for  a  suit  for  restoration  to  the  old  state  of 
things  as  they  existed  before  the  butwara  was  made. 

Trevor,  J. — Plaintiff  in  this  case  sues  fof 
possession  of  a  certain  share — 4  ans.  7  gds* 
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I  cowrie  share  of  the  village  of  Bhoolwara, 
rfnd  for  confirmation  of  his  possession  over 
•  4  ans.  7  gds.  of  two  other  villages  Bhugwan- 
pore  and  Dheerajpore.  It  appears  that 
plaintiff  was  the  mortgagee  of  certain  rights 
of  one  Asudoollah  in  certain  villages,  and  the 
defendants  the  mortgagees  of  the  rights  of 
Imam  Buksh  and  Khoda  Buksh  in  the  same. 
Plaintiff  foreclosed  and  got  possession  of 
his  mortgage  as  owner.  The  defendants 
remained  in  possession  of  their  mortgaged 
properly  as  mortgagees,  and,  whilst  mort- 
gagees, the  plaintiff  and  they  petitioned  for  a 
butwarah  of  the  villages  which  was  made  in 
due  legal  form.  By  this  butwarah  to  plaint- 
iff were  assigned  the  i6  annas  of  Bhugwan- 
pore  and  Dheerajpore,  and  he  gave  up  rights  to 
Bhoolwara.  To  the  defendants  was  assigned, 
as  representing  their  rights,  the  village  of 
Bhoolwara.  Subsequently,  the  heir  of  Imam 
Buksh  and  Khoda  Buksh,  Buksish  Hossein, 
sued  to  redeem  the  mortgage,  and  obtained  a 
decree  against  his  mortgagee.  The  plaintiff 
was  made  a  pro  formd  defendant.  In  exe- 
cution he  dispossessed  the  plaintiff  of  a  por- 
tion of  the  two  villages  of  Bhugwanpore  and 
Dheerajpore,  and  plaintiff  now  sues  to  have 
things  in  reality  restored  to  the  state  in 
which  they  were  before  the  butwarah. 

Without  noticing  the  particular  ground 
taken  in  special  appeal,  we  may  say  that 
this  suit,  in  its  present  form,  is  untenable. 
In  the  case  between  Buksish  Hossein  and  his 
mortgagees,  he  was  only  entitled  to  posses- 
sion of  the  property  in  their  possession,  and 
the  butwarah  between  them  and  the  plaintiff 
appears  to  have  been  made  in  good  faith; 
but  whether  rightly  or  wrongly  made, 
having  been  sanctioned,  Buksish  Hossein 
could  only  get  possession  of  the  property  in 
their  possession  under  .  the  butwarah ;  he 
is,  of  course,  at  liberty  to  take  any  steps, 
which  the  law  allows  him,  to  set  aside  the 
butwarah  ;  but,  until  those  have  been  taken,  he 
is  bound  by  it.  This  being  the  case,  his  dis- 
possession of  plaintiff  of  land  assigned  to 
him  under  the  butwarah  was  a  wrongful  act ; 
and  plaintiff  should  take  steps,  if  he  can  do 
so  now,  to  set  it  aside,  and  to  obtain  possession 
of  the  property  awarded  to  him  under  the 
butwarah.  His  present  suit  to  fall  back  on  an 
old  state  of  things,  in  consequence  of  the  il- 
legal act  of  Hossein  Buksh,  is  not  main- 
tainable. 

We,  therefore,  though  for  different  reasons, 
affirm  the  decision  of  the  Principal  Sudder 
AmeeD  dismissing  plaintiff's  suit,  and  disfniss 
this  .special  appeal  with  costs. 


The  i8ih  December  i866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Shumbhoo- 
nalh  Pundit,  Judges, 

Sale  Law  (Act  XI.  of  1850)— Lease  of  a  single 

co-sharer. 

Case  No.  1859  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A,  Pigou,  Judge  0/  Hooghly,  daied 
the  jgth  April  Jd66,  reversing  a  decision 
passed  by  M outvie  Aazirooddeen  Mahomed ^ 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  28th  November  1864, 

Monohur  Mookerjee  (Plaintiff),  Appellant, 

versus 

Joy  Kishen  Mookerjee  and  another  (Defend- 
ants), Respondents, 

Mr.  R.  T,  Allan  and  Baboo  Bama  Churn 

Banerjee  for  Appellant. 

Baboos   Mohendro    Lai    Shome  and  Pearee 

Mohun  Mookerjee  for  Respondents. 

An  auction-purchaser,  under  Act  XI.  of  1859,  i^^is  no 
rieht  to  question  the  act  of  a  single  co-sharer  in  respect 
ofa  lease  granted  by  him  of  land  separately  enjoyed  by 
him  under  an  arrangement  made  by  the  several  co- 
parceners by  which  such  a  lease  by  one  of  them  was 
to  be  looked  upon  as  the  act  of  all. 

Jackson,  J, — We  are  of  opinion  that,  after 
the  full  enquiry  which  has  been  conducted 
by  the  Judge  and  the  explicit  finding  at 
which  he  has  arrived  upon  the  several  points 
referred  to  him  by  the  order  of  this  Court 
when  it  remanded  the  cause  for  a  new  trial, 
there  remains  nothing  which  would  justify 
the  Court  interfering  in  the  decision  of  the 
Court  below,  or  which  would  support  the 
special  appeal. 

The  Judge  has  most  distinctly  found  on 
all  the  evidence  before  him,  and  after  appa- 
rently a  careful  investigation,  that  this  lease 
was  granted  by  Joy  Kishen  Mookerjee  bond 
fide  under  the  circumstances  alleged,  and 
with  the  intention  of  immediately  passing 
a  substantial  interest  to  his  son.  With  that 
finding  it  is  impossible  for  us  to  interfere  in 
special  appeal. 

Mr.  Allan  has  urged  upon  us  that  the 
case  of  the  defendant  is  that  valuable  consi- 
deration passed  on  this  occasion  between  the 
father  and  son.  But  it  has  not  been  proved 
that  such  consideration  did  pass;  and,  if  the 
case  of  the  defendant  fails  in  this  particular, 
the  transaction  ought  not  to  be  sustained. 
But  it  appears  to  us  that  the  passing  of  con- 
sideration-money  was  wholly  immaterial,  and, 
in  point  of  fact,  it  was  not  a  matter  referred 
to  the  Judge  below  on  remand. 
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Then  Mr.  Allan  also  contended  that  this 
deed,  if  goo^,  vvas  valid  only  to  the  extent 
of  the  fractional  interest  which  Joy  Kishen 
Mookerjee  held  in  this  13-annas  share.  But 
it  appears  to  us  that,  under  the  arrangement 
made  by  the  co-parceners  for  their  enjoy- 
ment of  this  estate,  the  lease  granted  by 
each  of  the  co-parceners  in  respect  of  the 
lands  situated  within  the  portion  which  he 
separately  enjoyed  must  be  looked  upon  as 
to  that  extent  the  act  of  the  whole  of  the 
co-parcener8.  Consequently,  no  auction-pur- 
chaser, coming  in  under  Act  XL  of  1859,  has 
any  title  to  question  the  act  of  a  single 
co-sharer  in  respect  of  such  lease. 

We,  therefore,  think  that  this  appeal  must 
be  dismissed,  and  the  decision  of  the  Lower 
Appellate  Court  affirmed  with  costs. 


The  1 8th  December  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Shumbhoo- 
naih  Pundit,  Judges. 

Review  (of  predecessor's  judgement). 

Case  No.  1825  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Syud  Ahdoolla  Khan^  Principal 
Sudder  Ameen  of  Chittagong,  dated  the 
28th  April  i866y  affirming  a  decision 
passed  by  Moonshee  Shokoor  Ali,  Moon- 
siff  of  that  District,  dated  the  6th  Sep- 
tember 186^, 

.  Aman  Ali  Chowdhry  (Plaintiff),  Appellant, 

versus 

Kasim  Ali  and  others  (Defendants), 
Respondents, 

Baboo  Nursing  Chunder  Mitter  for 
Appellant. 

Baboo  Mutty  Lai  Mookerjee  for 
Respondents. 

The  law  makes  no  distinction  between  the  power  of 
a  Juds^e  who  originally  heard  a  case  and  subsequently 
has  an  application  for  review  before  him,  and  the  power 
of  a  Judge  subsequently  succeeding  to  the  same  office 
who  has  such  an  application  before  him  and  is  not 
barred  by  the  circumstances  stated  in  Section  379,  Act 
VIII.  of  1S59,  from  considering  that  application. 

Jackson,  y.  (Shumbhoonath  Pundit,  y,, 
concurring). — In  this,  case  two  grounds  of 
special  appeal  are  stated  in  the  application. 
The  second  of  these  is  purely  a  question  of 
fact,  and  has  not  been  brought  before  us  in 
Itrgument 


It 


It 


The  first,  however,  is  a  point  of  law. 
It  is  this  that  the  Principal  Sudder  Ameen 
has  committed  an  error  in  law  "  in  admitting, 
a  review  of  his  predecessors  judgment  ap- 
parently on  no  ground,  and  afterwards  in 
reversing  it."  The  vakeel  for  the  speciil 
appellant  contended  that  it  was  not  legally 
competent  to  a  Principal  Sudder  Ameen  to 
review  the  decision  of  his  predecessor  upon 
evidence  and  to  come  to  a  different  concfai* 
sion  from  that  to  which  his  predecessor  had 
come ;  and,  in  support  of  bis  conteDtion,  he 
refers  us  to  a  case  in  the  2nd  Weekly 
Reporter,  page  174,  in  which  Mr.  Justice 
Steer  observes:  "The  law  of  review  never 
"intended  that  a  Principal  Sudder  Ameen 
"should  hear  an  appeal  against  the  judg* 
"  ment  of  his  predecessor  in  the  same  office; 
"and  it  seems  to  me  that  any  officer  wbo 
"  allows  a  review  and  decides  a  matter  d 
"fact  upon  the  same  identical  evidence  u 
"  that  on  which  his  predecessor  decides  the 
"  case    wholly    misapprehends    the  law  of 

review ;  and  that  it  is  not  a  proper  groond 

within  the  meaning  of  the  law  for  the 
"admission  of  the  review,  nor  a  proper 
"  ground  to  decide  upon,  that  the  evidence, 
"  as  laid  before  the  predecessor,  and  which 
"inclined  him  to  decide  one  way,  leads  his 
"successor  to  an  exactly  contrary  concla- 
"sion.  Where  a  Judge  has  so  misappr^ 
"  hended  the  intent  of  the  law,  and  has 
"constituted  himself  an  appellate  authofi^ 
"over  his  predecessor,  I  should  bold  that 
"to  be  a  valid  ground  of  appeal;  and  I 
"should  not  hesitate  to  set  aside  such  an 
"unwarrantable  judgment." 

These  are  the  observations  of  one  of  the 
learned  Judges  who  heard  that  case;  but  I 
do  not  find  anything  to  the  same  effect  in 
the  judgment  of  the  other  Judge  who  sat 
on  that  occasion,  Mr.  Justice  Elphinstone 
Jackson.  That  learned  Judge  proceeds  en- 
tirely on  the  ground  that  the  Principal  Sud- 
der Ameen,  having  admitted  a  review  of 
judgment  in  that  case,  had  misconstrued  a 
particular  document  which  was  material  in 
the  case,  and  upon  that  he  based  a  decision 
which  the  Court  considered  to  be  erroneous. 
I  cannot  find  that  the  law  makes  any 
distinction  between  the  power  of  the  Judge 
who  originally  heard  the  case  and  sab$^ 
quently  has  an  application  for  review  be* 
fore  him,  and  the  power  of  a  Judge  subse- 
quently succeeding  to  the  same  oflSce  who 
has  such  an  application  before  him  (not 
being  barred  by  the  circumstances  stated 
in  Section  379  of  the  Civil  Procedure  Code 
from  considering  that  application). 

d 


i866.] 


Civil 


THB  WUXLY  RBPORTXR. 


Rulings. 


317 


It  appears  to  me  that  any  circumstance 
which  would  justify  the  Judge  who  passed 
the  decision  in  reviewing  it  upon  application 
of  the  party  aggrieved  will  also  justify  a 
succeeding  Judge  in  the  same  office.  It  is 
not  contended  that  the  circumstances  of 
this  case  were  such  as  would  have  made  it 
unlawful  or  irregular  in  the  original  Prin- 
cipal Sadder  Ameen  to  review  his  judgment; 
and  it  appears  to  me,  therefore,  that  it  can- 
not be  contended  that  any  law  or  any  usage 
bars  the  succeeding  Principal  Sudder  Ameen 
from  reviewing  the  case.  If  the  vakeel  for 
the  special  appellant  in  this  case  had  been  able 
to  show  us  any  decision  of  a  Divi^on  Bench 
of  this  Court,  in  which  it  had  been  held  that 
a  Principal  Sudder  Ameen  succeeding  to 
the  office  of  his  predecessor  was  debarred  in 
the  mode  contended  in  the  present  case, 
I  should  have  felt  obliged  to  refer  the  case 
for  the  decision  of  a  Full  Bench ;  but  I  do 
not  find  any  decision  of  the  kind  reported. 

It  appears  to  me,  therefore,  that  this 
gionnd  is  entirely  untenable ;  and,  as  there 
is  no  other  ground  of  special  appeal,  the 
decision  of  the  Court  below  must  be  affirm- 
ed with  costs. 


The  ^8th  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges. 

Surrey  Award  (What  constitutes  a)— Suit  for 
confirmation  of  possession. 

Case  No.  1933  of  1866. 

Spedal  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Fur  reed- 
party  in  Dacca,  dated  the  4th  May  1866, 
afirming  a  decision  passed  by  the  Moon- 
tiff  of  thai  District,  dated  the  27th  No- 
vember iS6j. 

Knbo  Kishen  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

GobindChunderSein  and  others  (Defendants), 

Respondents. 

Baboo  Umbika  Churn  Banerjee  for 
Appellants. 

Bohoos  Nil  Monee  Sein  and  Mohesh  Chunder 
Chowdhry  for  Respondents. 

I  ^To  ooostitate  a  lurvey-award,  there  must  be  a  ded« 
I  aoQ  00  A  hond-fidt  contention  between  the  parties  a/ier 
t  ^''^y^  investigation  into  the  points  at  issue  between 


A  plaintiff  suinir  for  confirmation  of  possession  must 
first  prove  that  he  is  in  actual  bona-fide  possession 
of  the  land  over  which  he  wishes  to  have  his  titl^ 
confirmed. 

Glover,  y, — ^This  was  a  suit  to  set  aside  a 
survey-award  by  which  certain  land  alleged 
to  appertain  to  plaintiff's  zemindaree  of  Chur 
Deah  had  been  demarcated  as  belonging  to 
the  defendant's  taiook.  The  plaintiff  sued 
for  confirmation  of  possession  only,  denying 
that  he  had  ever  been  actually  dispossessed. 

The  Moonsiff  found  that  there  had  been  no 
survey-award  between  the  parties,  and  that, 
therefore,  the  preliminary  objection  of  special 
limitation  under  Act  XIII.  of  1848  did  not 
apply.  He  held  further  that  the  defendants 
had  proved  both  title  and  possession. 

The  Principal  Sudder  Ameen  on  appeal 
raised  two  issues  of  limitation;  the  special 
one  of  three  years  applicable  to  survey-awards, 
and  the  general  one  of  twelve  years ;  and 
found  (i)  that  there  had  been  an  award 
which,  not  having  been  appealed  against 
within  three  years,  was  final ;  (2)  that,  besides 
this,  the  plaintiff  had  been  out  of  possession 
for  very  many  years,  and  was  barred  by  the 
general  Law  of  Limitation ;  and  (3)  that 
there  was  no  reliable  proof  that  the  plaintiff 
had  had  possession  at  all,  whilst  the  evi- 
dence showed  the  defendants  to  have  both 
right  and  possession. 

It  is  urged  in  special  appeal — 

(1.)  That  the  special  Law  of  Limitation 
does  not  apply. 

(2.)  That  the  Principal  Sudder  Ameen 
was  not  justified  in  deciding  the  issue  of 
general  limitation,  inasmuch  as  it  had  not 
been  raised  in  the. Court  below;  and 

(^.)  That  the  evidence  in  favor  of  special 
appellant  was  legally  sufficient  and  proved 
his  case. 

With  regard  to  the  first  objection,  there 
can  be  no  doubt,  we  think,  that  the  Prin- 
cipal Sudder  Ameen  was  wrong.  It  has 
been  frequently  ruled  by  this  Court  that,  to 
constitute  a  survey-award,  there  must  be  a 
decision  on  a  bond-fide  contention  between 
the  parties,  after  a  proper  investigation  into 
the  points  at  issue  between  them.  Now,  in 
this  case,  there  appears  to  have  been  no  such 
enquiry.  When  the  land  was  mapped  as  ap- 
pertaining to  the  special  respondent's  taiook, 
the  special  appellant  protested  by  petition; 
but  the  only  notice  taken  by  the  survey- 
authorities  was  to  send  this  petition  for  re- 
port to  the  officers  who  had  effected  the 
measurement,  and,  on  their  reporting  unfavor- 
ably, to  refuse  any  further  enquir}'.  This 
was  manifestly  no  "  award/'  and  the  special 
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appellant  could  not  be  bound  to  contest  it 
within  three  years. 

It  will  be  unnecessary  for  us  to  go  into 
the  second  ground  of  objection,  because  we 
find  on  going  over  the  papers  of  the  case 
that  the  Principal  Sudder  Ameen  has  found, 
as  a  fact  on  evidence,  that  the  special  appel- 
lant is  not,  and  has  not  been  for  many  years,  in 
possession  of  the  land  he  claims  under  an 
allegation  of  possession,  and  a  prayer  for 
confirmation  of  it. 

It  has  been  ruled  by  many  decisions  of  the 
High  Court  that  a  plaintiff,  suing  for  con- 
firmation of  possession,  must,  as  a  first  step, 
prove  that  he  is  in  actual  bond-fide  posses- 
sion of  the  land  over  which  he  wishes  to 
have  his  title  confirmed ;  and,  as  the  Lower 
Appellate  Court  has  found,  as  a  fact,  that  the 
special  appellant  has  no  such  possession,  we 
dismiss  the  appeal  with  costs. 


The  1 8th  December  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Shumbhoo- 
nath  Pundit,  fudges. 

Sale  of  Putnee— Notice. 

Case  No.  18 14  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  G,  G»  morris,  Officiating  Additional 
Judge  of  Jessore,  dated  the  2Sih  April 
1866^  affirming  a  decision  passed  by 
Pundit  Tarakant  Bidyasagur,  Princi- 
pal Sudder  Ameen  of  that  District,  dated 
the  31st  July  1863. 

Omul  Chunder  Chaklaynuvis  (Defendant), 

Appellant^ 

versus 

Dobeeooddeen  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents, 

Baboo  Romesh  Chunder  Mitier 
for  Appellant. 

Baboos    Greeja    Sunkur    Mozoomdar    and 
Kishen  Kishore  Ghose  for  Respondents, 

Pleas  set  up  in  former  suits  for  rent  brought  against 
a  vendor  by  persons  who  have  omitted  to  protect  their 
interests  by  naving  their  names  inserted  in  the  putnee 
pcittah  do  not  constitute  notice  of  their  title  to  an  inno- 
cent purchaser  for  valuable  consideration. 

Jackson,  J, — It  appears  to  me  that  in  this 
case  the  decision  of  the  Lower  Appellate 
Court  ought  to  be  reversed.  The  defendant 
appears  to  me  to  be  clearly  in  the  position 
of  an  innocent  purchaser  for  valuable  con- 
sideration without  any  notice  of  the  title  of 
the  plaintiffs.    It  is  idle  to  say  that  pleas 


set  up  in  suits  for  rent  antecedent  to  this 
purchase  will  avail  the  plaintiffs  as  constitut- 
ing notice  to  the  purchaser.  Those  suift 
were  brought  against  the  defendant's  vendor 
alone,  and,  as  far  as  we  see,  decreed  against 
him  alone,  and  we  also  find  him  alone 
dealing  with  this  very  putnee  by  way  d 
mortgage.  The  plaintiffs,  if  they  had  any 
real  interest  in  this  property,  were  bound  to 
protect  it  by  having  their  names  inserted  in 
the  putnee  potiah,  or  otherwise  in  such  a 
manner  that  an  innocent  purchaser  should 
not  be  deceived. 

It  seenft  to  me,  therefore,  that  the  decision 
must  be  set  aside  with  costs. 

Shumbhoonath  Pundit,  J, — 1  agree.  The 
parties  have  themselves  to  blame  in  allowing 
the  property  to  be  mortgaged  on  one  occa- 
sion only  by  Hubeeboollah  in  his  own  name, 
without  any  mention  of  their  interest  or 
names.  Had  they  joined  in  that  transaction, 
they  could  have  procured  their  names  sub- 
sequently registered  in  the  zemindar's  shcris- 
tah,  because  the  zemindar,  on  several  occa- 
sions, had  sued  only  Hybutoollah  ;  and  tbej 
could  moreover  have  taken  other  precautions 
to  protect  their  interests.  They  cannot  be 
allowed  to  deal  with  their  property  so  as  to 
mislead  an  innocent  purchaser,  and  then  to 
turn  round  against  him  and  plead  their  orn 
omissions  and  negligence. 


The  18th  December  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S,  Seton- 

Karr,  Judges, 

Limitation—Sttit  to  enforce  lien  on  debtof's  pro- 
perty. 

Cases  Nos.  130,  192,  205,  and  227  of  1866. 

Regular  Appeals  from  a  decision  passed  hj 
the  Judge  of  Shahabad,  dated  the  2xi 
April  1866, 

Seetul  Singh  and  others  (Defendants), 
Appellants, 

versus 

Baboo  Sooruj  Buksh  Singh  (Plaintiff), 
Respondent, 

Mr,  C,  Gregory  and  Baboo  Mohesh  Ckunier 
Chowdhry  for  Appellants. 

Baboos  Divarkanath  Mitter,  Onookool  Chun- 
der   Mookerjee,    and    Sreenath  Doss  for 
^Respondent. 

If  a  part^r  has  a  lien  on  certain  property  as  secflfl^ 
for  a  loan,  it  is  incumbent  upon  him  to  obtain  a  dectt' 
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both  for  the  money  and  for  the  realization  of  it  by  the 
sale  of  the  property,  within  6  years  from  the  date 
gn  which  the  money  became  due  under  a  registered 
bond. 

Trevor,  J, — Plaintiff  in  this  case  sues 
defendant  No.  i,  Reet  Bhunjun  Singh,  to  en- 
force his  lien  upon  two  properties,  Mouzahs 
Teek  Pokhur  and  Bughee,  under  a  bond 
dated  21st  October  1858,  and  he  sues  the 
other  defendants,  inasmuch  as  they  are 
present  possessors  of  the  properties  over 
which  he  holds  the  lien.  Plaintiff  alleges 
that  the  defendant  No.  1,  Reet  Bhunjun 
Singh,  borrowed  from  him  13,000  rupees, 
and  executed  a  bond  for  the  same,  in  which 
he  pledged  two  properties,  Teek  Pokhur  arid 
Biighee,  as  security  for  ihe  re-payment  of 
the  loan ;  that  the  sum  lent  was  re-payable 
one  year  after  the  execution  of  the  bond, 
p«.,on  the  2ist  October  1859  ;  that  he,  plaint- 
iff, sued  and  obtained  a  simple  money-de- 
cree on  the  14th  February  i860;  that,  in 
execution  of  this  decree,  Teek  Pokhur  was 
advertised  for  sale,  when  defendants  Nos.  2, 3, 
and  4,  Kazee  Zohoor  Abun,  Byjnath  Sahoo, 
and  Sookhanund,  the  purchasers  of  Mehal 
Ultcar,  Pergunnah  Bajpore,  intervened,  stat- 
ing that  the  above  village  was  included 
within  the  property  purchased  by  them ;  and 
that  the  Court,  on  this,  rejected  his  applica- 
tion for  sale,  on  the  ground  that  the  decree 
said  nothing  regarding  the  sale  o!  the  pro- 
perty ;  that  subsequently  the  villages  pledg- 
ed to  him  were  sold  in  execution. of  differ- 
ent decrees  to  various  parties;  but,  as  his 
lien  is  prior  in  point  of  time  to  these  trans- 
actions, they  all  took  place  subject  to  his 
Ken.  He,  therefore,  sues  to  have  the  same 
declared,  and  the  properties  sold  to  realize 
the  debt  due  to  him. 

The  defendants,  in  their  several  answers, 
plead  that  plaintiff's  suit  is  untenable,  either 
on  the  ground  of  limitation  or  on  other  legal 
grounds,  and  assert  that  their  different  titles 
are  good  and  indefeasible. 

The  Judge,  in  his  judgment,  remarks  that 
the  case  turns  upon  a  point  of  law,  there 
being  no  dispute  about  the  facts.    Defend- 
I  ant*8  contention  is — 

I.  That  the  suit  is  barred  under  Sections 
i  and  7  of  Act  VIII.  of  1859. 

IL  That  the  plaintiff,  by  proceeding 
against  the  property  of  a  judgment-debtor, 
Other  than  that  pledged  in  his  bond,  has 
thrown  up  his  lien  on  the  property  pledged  ; 
and 


III.  That,  one  of  the  villages  pledged 
havmg  been  sold  at  the  instance  of  plaihi-ff 
m  an  execuiion-case,  he  cannot  sue  that  it 
may  be  re-sold. 

The  plaintiff  urges  that  his  bond  is  of  a 
prior  date,  that  the  titles  of  the  defendants 
are  of  a  subsequent  date,  and  that,  conse- 
quently,  his  lien  overrides  their  rights. 

On  the  two  first  issues  of  law  raised  by 
the  defendants,  the  Judge  found  in  plaintiff  s 
favor,  remarking  that  the  plea  that  the  action 
cannot  be  sustained  is  not  good  in  law  ;  that 
the  Full  Bench  ruling,  14th  December  1864, 
reported  in  Volume  i,  Weekly  Reporter,  page 
315,  has  determined  that,  when  a  person  to 
whom  property  is  pledged  from  a  debt  has 
obtamed  a  simple  money-decree  against  his 
debtor,  he  is  not  entitled  to  execute  his 
decree  against  the  property  in  the  hands  of  a 
subsequent  purchaser,  but  may  enforce  his 
Jien  by  separate  action  against  the  party  in 
possession  of  the  property  pledged  to  him. 

On  the  substantial  issue  in  the  case,  the 
Judge  found  that  the  plaintiff  was  clearly 
entitled  to  a  decree,  on  the  ground  that  his 
hen  on  the  properties  was  ^anterior  to  the 
tjtles  acquired  by  the  different  defendants  : 
that,  consequently,  it  overrides  the  right 
of  the  defendants.  He,  therefore,  gave 
plamtjff  a  decree  with  costs  against  all  the 
defendants,  declaring  the  properties  liable  to 
sale  in  execution  of  his  decree. 

From  this  decree,  four  appeals  have  now 
been  preferred  to  this  Court  by  all  the  de- 
fendants,  except  the  debtor,  Reet  Bhunjun, 
and  it  has  simply  been  contended  before  us 
by  the  appellants  that,  though,  doubtless,  as 
ruled  by  the  Judge,  the  plaintiff  was  com- 
petent  to  sue  to  enforce  his  lien  on  the  pro- 
perties pledged  to  him  as  collateral  security 
for  the  debt  due  by  Reet  Bhunjun  Singh, 
notwithstanding  his  previous  suit,  simply  for 
the  money  lent  by  him,  still,  under  the  pre- 
cedents  of  this  Court,  the  plaintiff  was  bound 
to  bring  his  second  action  within  six  years 
from  the  accruing  of  his  cause  of  action, 
viz.,  2ist  October  1859;  that  the  present 
suit,  however,  was  instituted  on  the  I2th 
March  1866,  more  than  six  years  after  his 
cause  of  action  ;  that  consequently  he  is 
out  o£  Court  under  the  Statute  of  Limitation. 
On  the  part  of  the  plaintiff,  it  was  urged  that, 
if  the  limitation  in  a  suit  like  the  present  be 
six  years,  then  the  plaintiff  is  within  time,  his 
cause  of  action  having  accrued,  not  on  the 
date  on  which  the  debt  became  payable,  but 
when  his  claim  to  have  the  property  sold 
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was  rejected  by  the  Court  below;  that, 
however,  six  years  is  not  the  proper  term  for 
the  limitation  of  a  suit  like  the  present ;  that 
the  present  suit  is  one  for  ihe  recovery  of 
an  interest  in  land,  or  for  the  declaration 
of  an  interest  in  the  property  of  the 
debtor  to  the  amount  of  the  debt  due ; 
that,  under  Clause  12,  Section  i,  Act 
XIV.  of  1859,  the  period  of  12  years  is 
allowed  from  the  time  the  cause  of  action 
arose  for  bringing  it;  that,  consequently, 
plaintiff  is  fully  within  time,  and  the 
decision  of  the  Lower  Court  should  be 
affirmed. 

The  first  point  which  we  have  to  deter- 
mine in  this  case  is  whether  limitation 
applies  or  not.  This  point  was  raised,  we 
observe,  by  one  of  the  defendants  below, 
but  seems  to  have  been  overlooked  by  the 
Lower  Court.  We  think  that  the  conten- 
tions of  the  plaintiff,  respondent,  are  not 
(enable.  There  can  be  no  question  that,  if 
a  person  holds  a  bond  for  money  lent,  payable 
at  a  certain  period,  with  a  lien  on  certain 
property  as  collateral  security  for  the  money 
lent,  that  deed  in  its  entirety  forms  one 
and  only  one  transaction,  and,  on  the  failure 
of  the  borrower  to  pay  the  sum  borrowed,  the 
cause  of  action  accrues  to  the  lender,  and  he 
must,  within  the  period  allowed  by  law,  sue, 
not  only  for  his  money,  but  for  the  realiza- 
tion  of  it  by  the  sale  of  the  property  pledged 
to  him.  On  this  point  we  agree  entirely 
with  the  principle  laid  down  by  a  Divi- 
sion Bench  of  this  Court*  to  the  effect  that, 

if  a  party  has  a 
.  •  Poreshnath  Mitter,  Plai.t-    lien  on  certain  pro- 

'''' ^''''''^''I'ersus  Perty    as    security 

Shaikh    Bundah    AH    and  for    a    loan,    it     18 

others.  Defendants,  Respond-  incumbent       UDOn 

ents,    page    162,   Civil    Rul-  1,;^  .^  ^Kf«:^  iJl*u 

ings.  Volume  6,  Weekly  Re-  "^"^  ^^  Obtain  both 

porter.  a    decree   for  the 

money  and  for  the 
realization  of  it  by  the  sale  of  the  property 
pledged  within  three  years  from  the  date  on 
which  the  money  became  due  under  an 
unregistered  bond ;  and,  if  he  does  not  obtain 
both  within  that  time,  he  is  out  of  Court 
under  the  Statute  of  Limitations.  In  this 
case  we  have  a  registered  bond,  and  the 
period  of  limitation  is  six  years ;  but,  in  all 
other  particulars,  the  precedent  applies,  and, 
as  before  observed,  it  has  our  concuri-cnce. 
On  this  view,  as  plaintiff's  case  is  admittedly 
brought  after  six  years  from  the  date 
on  which  the  debt  became  payable,  and  the 
lien  became  enforceable,  he  is  out  of  Court. 

But  it  has  been  contended  before  us  that 
ft  suit  like  the  present  to  enforce  a  lien  oh  cer- 


tain property  pledged  as  security  for  a  debt 
is  a  suit  for  the  recovery  of  an  interest  in 
immoveable  property  to  which  no  other  pro-* 
vision  of  Act  XIV.  of  1859  applies ;  that,  con- 
sequently, the  period  of  limitation  in  it  is  12 
years  from  the  time  at  which  the  causeof  action 
arose  under  Clause  12,  Section  i  of  the  Act  just 
cited.  But  we  cannot  assent  to  this  conteo- 
tion,  and  think  that,  having  regard  both  to  the 
wording  of  the  law  itself  and  to  reason,  it  is 
not  tenable.  In  a  transaction  like  the  pre- 
sent, the  collateral  security,  the  lien  on  the 
debtor's  property,  is  in  no  sense  an  intereit 
for  the  recovery  of  which  a  plaintiff  can 
sue.  The  words  of  the  law  refers,  it  ap- 
pears to  us,  to  an  interest  residing  of  right  in 
the  party  suing  for  which  he  may  sue.  la 
a  suit  like  that  before  us,  he  has  simply  a 
lien  on  the  property  for  the  amount  of  his 
debt ;  but  he  has  no  interest  of  right  in  the 
property,  and  in  this  view  the  Section  of 
the  law  cited  does  not  apply.  But,  ag»n, 
the  security  is  a  mere  incident  to  the 
bond.  The  debt  acknowledged  in  the 
deed  signed  by  the  debtor  and  to  be  pay* 
able  at  a  certain  time  is  the  principalt 
and  the  collateral  security  an  incident 
in  the  transaction  ;  it  follows  on  legal  princi- 
ple that  the  latter  must  follow  the  former, 
and  not  the  reverse  ;  in  other  words,  the  ind- 
dent  must  be  sued  for  within  the  same  time 
with  the  principal,  or  the  collateral  security 
be  declared  enforceable  against  property 
pledged  >srithin  the  same  time  that  the  debt 
can  be  declared  due  by  a  Court  of  Justice. 
Moreover,  looking  to  the  argument  drawn 
from  inconvenience,  the  interpretation  at* 
tempted  to  be  set  upon  Clause  1 3,  Section  1 
of  Act  XIV.  of  1859,  is  inadmissible,  for,  if 
it  were  allowed,  a  suit  for  a  debt  due  would 
have  to  be  instituted  within  six  years  from 
the  date  on  which  the  cause  of  action  arose ; 
whereas,  for  the  enforcement  of  the  security 
for  that  debt,  twelve  years  would  be  the 
period  within  which  a  suit  might  be  brought 
in  the  Civil  Court,  a  result  so  inconvenient, 
not  to  say  absurd,  as  at  once  to  shut  oot 
an  interpretation  which  leads  to  it« 

For  the  above  reasons,  then,  we  are 
clearly  of  opinion  that  the  plaintiff  is  out  of 
Court  under  the  Statute,  of  Limitation,  more 
than  6  years  having  elapsed  since  the  time 
at  which  his  cause  of  action  arose  up  to  the 
date  of  the  institution  of  the  present  suit 

We,  therefore,  decree  the  appeals  of  tte 
dtfehdants,  and  dismiss  the  plainuff's  soit 
against'  them,  with  costs,  thus  reversing  the 
orders  of  the  Court  below  in  bis  favor. 
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The  i8th  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Putnee  Sale  (Reversal  of). 

Case  No.  1902  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chit  la- 
gongy  dated  the  i^th  April  1866,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District  J  dated  the  Jth  September  186^, 

Shaikh  Abdoollah  (Defendant),  Appellant, 

versus 

Oomed  Ali  and  others  (Plaintiffs),  and  others 
(Defendanis),  Respondents. 

Baboos  Nil  Madhub  Bose  and  Roopnath 
Banerjee  for  Appellant. 

Moulvie  Syed  A/urhumut  //ossein  for 
Respondents. 

The  decree  of  a  Court,  reversing^  a  putnee-sale  on  the 
Spround  of  nnn-service  of  due  Icg'al  notice,  should  make 
alltBion  to  the  return  of  the  purchase-money,  and  also 
decide  whether  the  purchaser  is  entitled  to  obtain  further 
daroa^pesand  costs  from  the  zemindar  who  had  caused 
the  sue. 

Shumbhoonath  Pundit ,  J. — The  plea  of  the 
special  appellant,  that  the  putneedar,  defend- 
ant (present  here  as  respondent),  had  no 
right  to  sue  for  the  reversal  of  the  sale,  be- 
cause be  failed  to  prove  his  allegation  that  he 
had  before  the  sale  paid  his  rents  to  the 
zemindar,  is  not,  in  our  opinion,  valid. 

The  putnee-sale  in  which  the  special  appel- 
lant purchased  i^set  aside  by  the  Lower  Appel- 
late Court,  on  proof  of  its  being  held  without 
doe  service  of  the  notice  required  by  law. 
Thus,  as  regards  the  putneedar,  the  appeal  of 
the  special  appellant  is  dismissed  with  costs. 

The  special  appellant,  however,  complains 
that  the  Lower  Appellate  Court,  when  passing 
judgiacni  in  reversal  of  the  sale,  should  have, 
asrequired  by  Clause  1,  Section  1 4,  Regulation 
VIILof  1819,  tiken  care  to  provide  for  com- 
pensating him,  and  should  have  taken  into 
consideration  whether  the  special  appellant 
was  entitled  to  obtain  further  damages  and 
costs  against  the  zemindar  who  had  caused 
the  sale. 

As  we  find  that  the  decree  passed  in  this 
case  makes  no  allusion  to  the  return  of  the 
purchase- money  of  the  special  appellant,  and 
as  it  does  not  decide  whether  the  special 
appellant  is  entitled  to  obtain  any,  and,  if  any, 
what  damages  from  the  zemindar,  and  as  the 
Lower  Appellate  Court  gives  no  reasons  Joi 
saddling  the  special  appellant  with  the  putnee- 
dar*s  costs  of  this  suit,  or  for  refusing  the 
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special  appellant  his  costs  against  the  zemin- 
dar, we  remand  the  case  to*  the  Lower  Appel- 
late Court,  that  it  may  take  these  matters  into 
its  consideration,  and  pass  such  a  decision 
regarding  them  as  it  may  think  just  and 
proper. 


The  19th  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges, 

Limitation— Fraudulent  deed  of  sale — Minor. 

Case  No.  214  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  28th  June  1866, 
reversing  a  decision  passed  by  the  Moon'- 
si ff  of  that  District y  dated  the  2gth  Janu- 
ary 1866, 

Kulyan  Churn  Mookerjee  (Defendant), 

Appellant, 

versus 

Bipro  Churn  Purail  (Plaintiff),  Respondent, 

Baboos  /ssur  Chunder  Chuckerbutty  and 
Umurnath  Bose  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 

Where  a  deed  of  sale  is  found  to  be  a  forgery  executed 
in  fraud  of  a  person  during  his  minority,  the  date 
from  which  to  compute  his  knowledge  of  the  fraud 
practised,  on  him,  in  the  absence  of  proof  that  he  had 
before  majority  the  knowledge  required  by  Section  10, 
Act  XIV.  of  1S59,  is  the  date  on  which  he  attained 
majority. 

Glover,  J, — This  was  a  suit  to  recover 
possession  of  certain  lands  on  the  allegation 
that  defendant  had,  during  plaintiff's  mi- 
nority, forged  a  deed  of  sale  purportiuij  to 
have  been  executed  by  the  plaintiff's  father, 
and  so  had  taken  and  retained  fraudulent 
possession  of  his  ancestral  property. 

The  answer  was  that  tbe  deed  of  sale 
executed  in  1259  B.  S.  by  the  plaintiff's 
father  to  defendant  was  genuine,  and  that 
in  any  case  the  plaintiff  had  been  out  of 
possession  for  more  than  12  years,  and  was 
barred  by  limitation  under  Section  1 1  of  Act 
XIV.  of  1859. 

The  Court  of  first  instance  dismissed  the 
suit,  both  on  the  issue  of  limitation  and  on 
the  merits. 

But  the  Principal  Sudder  Ameen  on 
appeal  decreed  the  claim,  on  the  ground  that 
the  kobalah  was  a  forgery;  and  that,   as 
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the  plaintiflF  brought  his  suit  within  12  years 
of  his  attaining  to  a  knowledge  of  the  fraud 
practised  against  him,  he  was  not  barred 
by  Act  XIV.  of  1S59. 

It  is  now  argued  in  special  appeal  before 
us  that,  as  no  sufficiently  distinct  allegation 
of  fraud  is  made  by  the  plaintiff,  and  no 
precise  date  fixed  on  which  the  fraud  was 
discovered,  the  Principal  Sudder  Ameen  was 
wrong  in  arbitrarily  fixing  such  date  and 
taking  the  case  out  of  the  purview  of  Section 
II  of  Act  XIV.  of  1859,  under  which  it 
properly  came. 

Further,  special  appellant  contends 
that,  admitting  himself  to  be  bound  by  the 
Lower  Appellate  Court's  finding  of  fact  that 
the  kobalah  is  a  forgery,  it  is  clear  that  the 
special  respondent  knew  of  the  fraud  so  far 
back  as  1260  B.  S.  ;  and  that,  as  the  cause 
of  action  accrued  ^  whilst  he  was  under  a 
legal  disability,  he  would  be,  under  Section 
1 1  of  the  Act,  entitled  to  three  years'  grace 
only  after  the  date  of  his  majority ;  and  that, 
as  this  suit  was  brought  at  least  a  month 
beyond  that  time,  plaintiff  must  be  barred. 

This  argument,  we  observe,  would  have 
weight  if  we  had  to  look  only  to  the  terms  of 
Section  1 1  ;  but  that  Section  applies  only 
to  cases  where  a  suitor  has  known  all  along 
of  his  rights,  but  has  neglected  10  pursue 
them,  either  through  a  legally  appointed 
guardian  during  his  minority,  or  in  his  own 
person,  within  three  yeaYs  of  his  attaining 
majority.  The  case  is  distinct,  however, 
where  fraud  is  established.  Then  Section 
10  applies,  and  not  Section  1 1  ;  and,  as  the 
Principal  Sudder  Ameen  has  held  the  kobalah 
to  be  a  forgery  executed  in  fraud  of  the 
special  respondent  during  the  time  of  his 
minority,  the  only  point  for  consideration  is 
the  date  from  which  to  compute  the  special 
respondent's  knowledge  of  the  fraud  practised 
on  him. 

It  is  urged  by  the  special  appellant  that 
the  special  respondent's  recitals  in  his 
plaint  show  him  to  have  had  the  requisite 
knowledge  so  far  back  as  the  year  1 261  B.  S. ; 
but  we  see  no  reason  for  supposing  this 
to  be  the  case.  The  document  in  question 
merely  sets  forth  the  occurrences  that  took 
place  during  his  minority  (which  he  might 
very  naturally  have  become  acquainted  with 
long  afterwards),  and  the  part  taken  by  his 
mother  (who  died  whilst  special  respondent 
was  still  under  age)  to  counteract  the 
machinations  of  the  special  appellant. 
There  is  no  proof  that  he  had  before 
majority  the  knowledge  required  by  Section 
10  J   and  this  being   wanting,   and   special 


respondent  being  a  minor  at  the  time  and 
v\i;li  no  guardian  living,  the  legal  presump- 
tion is,  as  it  ought  to  be  in  such  cases  in' 
his  favor,  that  he  was  ignorant  of  what  was 
going  on,  and  did  not  acquire  the  necessary 
information  until  he  arrived  at  majority  in 
the  year  1268  B.  S.  But,  even  if  the  onui 
of  showing  when  he  obtained  the  requisite 
knowledge  be  thrown  heavily  on  the  special 
respondent,  it  is  impossible  to  date  it 
further  back  than  his  mother's  protest  in 
1 261  B,  S.,  when  the  special  respondent 
was  a  boy  of  some  7  or  8  years  of  age,  and, 
even  according  to  that  calculation,  this  sait 
brought  in  1865  is  still  within  12  years,  and 
consequently  in  time. 

We,  therefore,  dismiss  this  special  appeal 
with  costs. 


The  19th  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  yudges. 

Jurisdiction — Specific  performance  of  contract 

Case  No,  1966  of  1866. 

Special  Appeal  from  a  decision  passed  k 
the  Judge  of  Sylhet,  dated  the  ijth  May 
1866,  reversing  a  decision  passed  by  tht 
Principal  Sudder  Ameen  of  that  DistrkU 
dated  the  2^th  January  1866. 

Nilkanth  Surmah  and  others  (Plaintiffs). 

Appellants, 

versus 

Bishen  Bashee  and  others  (Defendants), 

Respondents. 

Bahao  Grish  Chunder  Ghose  for  Appel- 
lants. 
Haboo  Nil  Madhuh  Bose  for  Respondents. 

A  suit  (valued  at  500  rupees)  for  specific  perfonnwrt 
of  a  contract  is  not  cognizable  by  a  hmall  Cause  Coart. 
Consequently  a  special  appeal  will  lie  in  such  a  c»f. 

Shumhhoonath  Pundit,  7.— The  respond- 
ent contends  preliminarily  that,  as  the  sait 
is  valued  onlv  at  500  rupees,  there  cannot 
be,  under  Section  27  of  Act  XXIII.  of  i86|, 
any  special  appeal  to  this  Court ;  but,  as  tbjs 
case  is  for  a  specific  performance  of  a  con- 
tract, it  is  clear  it  is  not  a  suit  which,  under 
Section  6  of  Act  XI.  of  1865,  could  be  tried 
by  a  Small  Cause  Court,  we  overrale  tha 
objection, 

Jhe  Lower  Appellate  Court,  without  irjing 
the  genuineness  of  the  contract  upon  which 
special  appellant  has  sued,  and  which  defend- 
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ant  denied,  decreed  the  appeal  of  the  defend- 
ants, respondents,  on  the  ground  that  the 
.  latter  were  not  bound  to  perform  work 
according  lo  a  contract  which,  in  the  opinion 
of  the  Lower  Appellate  Court,  was  ab  initio 
illegal,  as  it  bound,  not  only  those  who  had 
signed  the  deed,  but  also  their  heirs,  and  also 
others  who  were  no  parties  to  it. 

We  do  not  see  that  because  special  appel- 
lant has  no  right  to  enforce  the  contract 
against  those  who  are  not  actually  parties  to 
it,  therefore  the  special  appellant  cannot 
enforce  ihe  same  against  those  who  executed 
it,  received  money  as  consideration,  and 
worked  under  the  provisions  of  the  deed  for 
three  years  on  receipt  of  proper  wages. 

The  Lower  Appellate  Court  remarks  that 
the  special  appellant  has  a  right  to  send  for 
the  defendants,  but  does  not  bind  him  to  find 
work  for  them.  If  a  case  arises  in  which 
this  question  is  to  be  tried,  it  is  clear  that 
Courts  will  not  refuse  to  decide  in  favor  of 
the  defendants  that  they  are  entitled  to  ob- 
tain proper  wages  when  they  may  be  sent 
for,  and  no  work  be  provided  for  them. 

As  the  Lower  Appellate  Court  has  not  tried 
the  case  in  the  proper  light,  we  remand  the 
case  to.  it  to  re-try  it,  that  is,  to  try  whether 
the  deed  was  ever  executed,  and  whether  the 
consideration  was  received  by  the  defend- 
ants; and,  if  so,  to  decree  that  they  are 
liable  to  complete  the  contract,  or  to  release 
themselves  from  all  liability  under  it  by  re- 
turning the  bonus  received  by  them,  or  any 
poition  of  it  which  may  not  have  been  duly 
credited  to  them  towards  payment  of  their 
former  wages,  if  any  such  deduction  was 
made  with  interest  at  12  per  cent,  from  the 
date  that  the  defendant  refused  to  work. 

We,  accordingly,  remand  the  case  lo  be 
rc-tricd  with  reference  to  the  abov6  remarks. 


The  19th  December  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

Sale  by  Hindoo  Widow— Evidence  of  Necessity. 
Case  No.  1691  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghlyy  dated  ihe  28th 
March  1866,  modifying  a  decision  passed 
by  the  Second  Principal  Sudder  Avieen 
of  that  District,  dated  the  2Sth  June  1864. 


Nund  Coomar  Mundul  and  others 
(Defendants),  Appellants, 

versus 

Gayetra  Dossee  and  others  (PlaintiflFs),  and 
others  (Defendants),  Respondents, 

Baboo  Barna  Churn  Banerjee  for 
Appellants. 

Baboos  Romanath  Bose  and  Mohendro  Lai 
Shome  for  Respondents. 

In  the  case  of  an  alienation  by  a  Hindoo  widow,  the 
mere  fact  that  a  sale  istahar  is  proved  to  have  been 
issued  about  the  time  of  the  transfer  is  not  evidence 

of  necessity. 

Macphersony  J, — In  this  case  the  Lower 
Court  finds  as  a  fact  that  no  necessity  for 
the  alienation  by  the  widow  is  proved,  and 
also  finds  as  a  fact  that  the  appellants  (or 
those  through  whom  they  claim)  never  made 
any  enquiry.  The  mere  fact  that  a  sale-ista- 
har  is  proved  to  have  been  issued  about  the 
time  of  the  transfer,  is  no  sort  of  evidence 
of  any  **  necessity."  In  the  absence  of  any 
necessity,  and  of  any  enquiry  or  care  on  the 
part  of  those  who  dealt  with  the  widow, 
they  cannot  benefit  by  ihe  rule  as  laid  down 
in  Hunooman  Pershad  Pandey's  case. 

The  appeal  is  dismissed  with  costs. 


The  19th  December  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

False  deed — Appeal. 

Case  No.  1971  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Chittagong,  dated  the  lyth  April  1866, 
river  sing  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  gth  March 
i86s. 
Sufur  Ali  Sowdagur  (Plaintiff),  Appellant, 

versus 

Buseeroolla  Sowdagur  (Defendant), 
Respondent, 

Baboo  Nursing  Chunder  Mitter  for 
Appellant. 

Baboos  Nil  Madhub  Bose  and    Roopnath 
Banerjee  for  Respondent. 

Where,  dti  the  appeal  of  one  of  several  judgment- 
debtors,  the  bond  on  which  the  plaintiff  sued  is  found 
to  be  false  and  not  binding  at  all,  all  the  other  parties 
to  the  bond  are  also  released,  notwithstanding  that 
they  did  not  appeal. 
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Bayle} ,  y, — The  special  appeal  is  that,  as 
there  was  a  judgment-debtor  who  did  not 
appeal,  the  Lower  Appellate  Court  was 
wrong  in  not  giving  to  plaintiff  a  decree  as 
against  that  party  not  appealing. 

We  think  this  plea  is  untenable. 

The  purchaser  of  the  judgment-debt  was 
the  party  who  alone  appealed.  The  conten- 
tion before  the  Lower  Courts  was  whether 
the  bond  of  mortgage,  on  which  plaintiff 
sued,  could  bind  those  who  executed  that 
deed,  and  those  who  by  purchase  or  other- 
wise stood  in  their  place. 

The  deed  is  now  found  as  a  fact  to  be 
false.  We  think,  then,  that  in  this  case  a 
decree  in  favor  of  the  party,  appealing  to 
the  effect  that  the  bond  is  not  a  binding  bond 
at  all,  must  release  the  other  parties  to  the 
bond ;  for  no  bond  denied  and  found  to  be 
a  false  bond  could  bind  him. 

We,  accordingly,  dismiss  this  appeal  with 
costs. 


The  20th  December  1866. 
Present : 

* 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  C/iie/' 
JiLstice,  and  the  Hon'ble  L.  S.  Jackson, 
.Judge, 

Exammation  of  Witnesses — Sepanite  Costs — 
Local  Investig^ation  (under  Section  186,  Act 
VIIL  of  1859. 

Case  No.  2089  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
Mr.  F,  C,  Fowle,  Judge  of  Kungpore, 
dated  the  28th  May  1866,  affirming  a 
decision  passed  by  Baboo  Russick  Lall 
Bose,  Officiating  Principal  Sudder  Ameen 
of  that  District,  dated  the  6th  March 
1866. 

Nilkanth  Surmah  and  others  (Plaintiffs), 

Appellants^ 

versus 

Soosela  Debia  and  others  (Defendants), 

Respondents, 

Baboos  Kissen  Dyal  Roy  and  Obhoy  Churn 
Bose  for  Appellants. 

Baboos  Greeja  Sunker  Mozoomdar  and 
Bhuggobutty  Churn  Ghose  for  Respond- 
ents. 

As  a  general  rule,  all  the  witnesses  brought  forward 
by  a  party  ought  to  be  examined.  But,  when  an  objec- 
tion \s  made  m  special  appeal  that-the  Judge  below  has 
omitted  to  examme  certain  witnesses,  it  ought  to  be 
shown  that  the  evidence  of  those  witnesses  would  have 
been  material  to  the  case. 


Under  a  charge  ag^ainst  several  defendants  for  bavioj; 
jointly    misappropriated    property,   one  defendant  is 
not  bound  to  entrust  his  defence  to  the  Counsel  of  the 
others,  but  each  has  a  right  to  defend  himself,  and  is  * 
entitled  to  separate  costs  if  successful. 

A  local  investigation  under  Section  iSo,  A<ft  Vlll.  of 
i^59>  should  oni^  be  ordered  for  the  purpose  of  eludda' 
tii^g  matters  which  cannot  conveniently  be  gone  into  by 
the  Court  itself  {'Jackson,  J.). 

Peacock,  C.  J. — As  to  the  first  ground  of 
appeal,  the  Prmcipal  Sudder  Ameen  says 
it  was  unnecessary  to  overload  the  record  or 
delay  the  case  tor  the  examination  of  un- 
important witnesses.  One  ground  of  objec- 
tion is,  that  he  ought  to  have  examined  all 
the  plaintiff's  witnesses.  But  the  pleader 
is  unable  10  state  what  any  one  of  these 
witnesses  was  likely  to  have  proved,  or  that 
the  evidence  of  any  one  of  them  was  likely 
to  have  influenced  the  Judge  to  come  to  a 
different  conclusion  from  what  he  came  to. 
It  does  not  appear  that  the  fourth  ground  of 
appeal  to  the  Judge,  which  is  similar  to 
thai  now  urged  before  us,  was  pressed  or  re- 
lied upon  in  the  Lower  Appellate  Court. 
I'hat  being  so,  I  think  it  unnecessary  to 
remand  the  case  for  the  purpose  of  the 
Judge  deciding  upon  that  objection. 

As  a  general  rule,  I  am  of  opinion  that 
all  the  witnesses  brought  forward  by  a  parly 
ought  to  be  examined.  But,  when  an  objec- 
tion is  made  before  us  in  special  appeal  that 
the  Judge  below  has  omitted  to  examine 
certain  witnesses,  it  ought  to  be  shown  to 
us  that  the  evidence  of  those  witnesses 
would  have  been  material  to  the  case. 

With  regard  to  the  secofid  objection  thai 
the  Judge  failed  to  notice  the  Ameen's  re- 
port, it  appears  to  me  that  the  Ameen's  re- 
port was  very  unimportant ;  and  that,  if  the 
Judge  had  referred  to  it,  it  was  not  such  as 
ought  to  have  influenced  his  decision  in  the 
case. 

As  to  the  third  objection  with  regard  to 
costs,  this  was  a  charge  against  several 
defendants,  charging  them  jointly  with  mis- 
appropriating property.  One  defendant  was 
not  bound  to  entrust  his  defence  to  the 
Counsel  of  the  others,  but  each  had  a  right 
to  defend  himself.  Under  a  charge  against 
several  delendants  for  having  jointly  mis- 
appropriated property,  one  ot  them  might 
have  been  held  liable  to  damages,  although 
the  others  might  have  obtained  a  decree  in 
their  favor.  1  think,  therefore,  that  the 
Judge  was  right  in  awarding  separate  costs 
10  the  several  defendants. 

'I  he  decision  of  the  J  udge  is  aillrmed  with 
costs. 

Jackson,  J, — I  entirely  concur.  I  only 
wish  to  add  that  this  does  not  appear  to  me  to 
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be  a  case  in  which  it  wasc  consistent  with  the 
exercise  of  sound  discreiion  to  order  a  local 
kivestigalion.  A  local  investigation  under 
Section  180  of  the  Code  of  Civil  Procedure 
shoald  only  be  ordered  for  the  purpose  of  elu- 
cidating matters  which  cannot  conveniently  be 
gone  into  by  the  Court  itself.  Where  the  facts 
are  such  as  can  be  conveniently  ascertained 
from  witnesses  in  open  Court,  it  is  far  better 
and  more  in  consonance  with  the  Procedure 
Code  that  they  should  be  so  examined. 


The  30th  December  1866. 

Present: 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Jurisdiction— Hindoos — Custom  (as  to  dinners). 

Case  No.  1356  of  1866. 

Special  Appeal  from  a  decision  passed  by 
tht  Principal  Sudder  Ameen  of  Chiiia- 
gongy  daUd  the  2isi  February  1866, 
reversing  a  decision  passed  by  the  Moonsiff 
of  Sundeepy  dated  ike  r^th  June  186^, 

Joy  Chunder  Sirdar  and  another  (Plaintiffs), 

Appellants, 

versus 

Ramchurn  and  others  (Defendants), 
Respondents, 

Baboo  Nulla  Chunder  Sein  for  Appellants.* 

Baboo  Sreenaih  Banerjee  for  Respondents. 

Civil  Courts  cannot  compel  Hindoos,  against  their 
will,  to  ask  other  Hindoos  to  their  houses  or  their 
ntettainments. 

Seton-Karry  J, — ^Therk  is  no  good  ground 

of  special  appeal.     The    Principal    Sudder 

Ameen  finds  clearly  that,  though  the  plaintiff 

is  admitted  to  the  dinners  of  the  fraternity, 

I  the  evidence  does  not  show  that' all  the  mem- 

f  bers  of  the  four  fraternities  on  the  island  of 

Sondeep  are   invited  to   the    dinners.     On 

i  |he  evidence   and    facts,    there    is    nothing 

\  illegal   in    the    decision    of    the    Principal 

1  Sudder  Ameen. 

I 

Bat  we  %o  further,  and  do  not  think  that 
this  case  is  one  cognizable  by  the  Civil 
Courts  at  all.  The  case  quoted  from  page 
!  535  of  the  S.  D.  A.  Decisions  for  1859 
does  not  go  so  far  as  the  case  before  u^. 
It  rules  that  suits  may  be,  and  have  been, 
instituted  for  restoration  to  caste  or  to  mem- 


bership of  religious  associations.  But  it 
nowhere  rules  that  Civil  Courts  can  com- 
pel Hindoos,  against  their  will,  to  ask  other 
Hindoos  to  their  houses  or  their  entertain- 
ments. Neither  does  the  case  come  under 
the  general  description  of  caste  provided 
for  in  Section  8,  Regulation  III.  of  1793. 

We  think  that  the  action  was  untenable, 
and  that  the  plaintiff  ought  to  have  been 
put  out  of  Court  at  once.  As  it  is,  we  have 
only  to  dismiss  the  special  appeal  with  costs. 


The  21st  December  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Jurisdiction  (of  Small  Cause  Court)— Suit  for 
Contribution  (on  account  of  Government  Re- 
venue paid  by  one  partner  for  another)— Special 
Appeal. 

Case  No.  2058  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Fur  reed- 
pore,  in  Dacca,  dated  ^  the  ijth  May 
1866,  reversing  a  decision  passed  by  the 
Moonsiff"  of  Bhangahy  dated  the  2gth  De- 
cember 186^. 

Ram  Money  Dossia  (one  of  the  Defendants), 

Appellant, 

versus 

Pearee   Mohun   Mozoomdar   (Plaintiff)  and 
others  (Defendants),  Respondents, 

Baboos    Issur    Chunder    Chucfierbutty  and 
Bungshee  Dhur  Sein  for  Appellant. 

No  one  for  Respondents. 

A  claim  for  money  below  500  rupees  paid  as  revenue 
by  one  partner  in  an  estate  on  account  of  another,  in 
order  to  save  the  whole  estate  frpm  sale,  is  due  under 
an  implied  contract  between  them,  and  therefore  is  cogiuz« 
able  by  a  Small  Cause  Court.  No  special  appeal  lies  in 
such  a  case  under  Section  27,  Act  XXIII.  of  1861. 

Trevor,  J, — Plaintiff  in  this  case  sued 
defendant  to  recover  from  him  Rs.  129-6-6. 
He  alleges  that  he  and  the  defendant  are 
co-parceners  in  an  estate,  that  he  paid  the 
revenue  on  account  of  defendant  to  the 
amount  sued  for,  and  he  therefore  sues  him 
I  for  a  contribution. 
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The  .defendant  admits  that  plaintiff  paid 
the  revenue  on  her  behalf,  but  asserts  that 
the  money  had  been  previously  supplied  to 
the  plaintiff  by  her  for  the  purpose  of  being 
so  paid  in. 

The  first  Court  dismisj^ed  the  plaintiff's 
suit.  On  appeal  the  second  Court  decreed 
the  same. 

Defendant  now  appeals  specially.  But, 
before  entering  upon  his  special  appeal,  we 
have  to  determine  whether  this  suit,  which 
is  for  a  demand  under  500  rupees,  is  of  the 
nature  of  those  cognizable  by  Small  Cause 
Courts,  for,  if  it  be,  this  Court  is  without 
jurisdiction  in  special  appeal. 

The  suit  is  for  a  sum  of  money  paid  as 
revenue  by  one  partner  in  an  estate  on  ac- 
count of  another.  Now,  we  think  there  can 
be  no  doubt  that  one  co-sharer  is  entitled  to 
recover  from  his  co-sharers  any  portion  of  the 
total  jumma  which  he  was  obliged  to  pay 
for  them  to  Government,  in  order  to  save  the 
whole  estate  from  sale;  and  that  this  claim 
for  money  due  under  an  implied  contract 
is  cognizable  by  the  Court  of  Small  Causes. 
We  are,  therefore,  under  Section  27  of  Aft 
XXIII.  of  1861  altogether  without  jurisdic- 
tion. The  specjal  appeal  is  consequently 
dismissed. 


The  21st  December  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Ghatwalee  lands  (included  in  a  decennially-settled 
estate) — Suit  for  khas  possession. 

Case  No.  215  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Maun- 
bhoonif  dated  the  2jrd  April  1866. 

Gudadhur  Banerjee  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

The  Government  ((Plaintiff)  and  another 
(Defendant),  Respondents, 

Bahoos  Dwarkanath  Mitter  and  Bungshee 
Dhur  Sein  for  Appellants. 


Baboos  Kishen  Ktsjiore  Ghose  and  Jugoda- 
nund  Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  6,500. 

A  suit  for  khas  possession  by  Government  will  not 
lie  in  respect  of  ghatwalee  lands  admittedly  indoded 
in  a  decennially-settled  estate. 

Trevor,  J, — This  was  a  suit  instituted 
by  Government  for  the  possession  of  the 
village  of  Kasijorah. 

The  plaintiff,  Government,  alleges  that 
the  whole  of  Mouzah  Kasijorah  in  Turuf 
Jhoopha,  Pergunnah  Chattra,  is  the  Govern- 
ment ghaiwallee  property,  and  had  been  held 
by  the  ghatwals  in  ghatwalee  right  down  to 
the  year  1237,  in  the  course  of  which  year  the 
ancestor  of  the  principal  defendant,  viz.y  the 
zemindar  Buloram  Narain  Deo,  deceased,  and 
Lai  Mohun  Banerjee,  dispossessed  the  ghat- 
wals under  color  of  a  decree  secured  in  the 
civil  suit  collusively  brought  by  them; 
that  the  ghatwals  subsequently  sued  to  re- 
cover possession  of  their  land,  but  their 
suit  was  declared  to  be  inadmissible.  Hence 
the  present  suit  of  Government. 

The  defendants,  Gudadhur  Banerjee  and 
others,  plead  that  the  Mouzah  Kasijorah 
is  mal  property  belonging  to  the  zemindar 
of  Pergunnah  Chattra,  who  granted  a  putnec 
talook  in  1237  or  1830  to  the  putneedar 
defendant ;  that  they  have  ever  been  in  pos-* 
session  of  it  through  their  lessee,  and  that 
Government  has  no  right  in  the  village. 
The  putneedar  corroborates  the  zemindar's 
statement. 

The  mokurrureedar  under  the  putneedar, 
Moodoosoodun  Chatterjec,  in  his  written 
statement,  asserts  his  rights  to  the  village. 

The  ghatwals,  Khetoo  Ram  and  Kalec 
Churn  Roy,  defendants,  put  in  a  written 
statement,  alleging  that  the  whole  of  Mouzah 
Kasijorah  is  the  Government  ghatwalee 
property,  and  has  been  held  by  them  since 
the  time  of  their  ancestor ;  that  some  years 
ago,  Lai  Mohun  Banerjee,  since  deceased, 
having  taken  a  putnee  from  the  Rajah, 
dispossessed  them ;  that  they  took  steps  to 
regain  possession,  but,  through  the  fraud  0^ 
the  Banerjee,  who  concealed  the  issumno- 
visee  papers  of  1808,  they  did  not  succeed. 
They,  therefore,  pray  the  Court  to  maintain 
the  Government  right. 

The  Lower  Court  overruled  the  pica  of 
limitation,  and  was  of  opinion  that  the  ghat* 
walee  tenure  of  Kasijorah  was  not  included 
within  the  Decennial  Settlement  of  Pergunnah 
Chattra ;  that,  consequently,  defendants  can- 
not have  any  title  to  it,  but  that  thu>  i^ 
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clearly  proved  to  be  with  the  plaintiff. 
It,  therefore,  decreed  to  plainliflF  possession  of 
TCasijorah  as  a  ghatwallee  tenure  with 
costs  and  interest  at  12  per  cent,  per  annum. 

An  appeal  has  now  been  preferred  to  this 
Court  by  the  putneedars,  defendants  below, 
and  it  is  urged  by  their  pleader  that,  as  the 
whole  of  Pergunnah  Chaitra  within  which 
the  village  of  Kasijorah  is  situated  was 
admittedly  included  within  the  Decennial 
Settlement,  Government  can  have  no  right 
to  the  village;  and,  though  it  may  have  a 
right  to  certain  services  by  ghatwals  hold- 
ing all  or  particular  lands  in  the  villa.q:e,  and 
can  sue  to  have  those  services  performed, 
and  for  a  declaration  of  its  right,  either  to 
nominate  itself  immediately,  or  in  default  of 
nomination  within  a  reasonable  time  by  the 
zemindar  to  nominate  a  ghatwal  to  those 
lands  for  the  performance  of  those  services, 
it  can  never  be  entitled  to  khas  possessioii 
of  the  lands  of  a  village  admittedly  included 
within  the  decennially- setded  estate  which 
he  holds  in  putnee ;  that,  consequently,  the 
plaintiff's  present  suit  is  not  maintainable; 
moreover,  that,  by  this  suit  being  brought  in 
the  present  mode,  various  questions  as  to  the 
exact  nature  of  the  Government  right,  and 
whether,  when  thev  are  determined,  ihev  are 
governed  by  the  limitation  prescribed  in 
Regulation  II.  of  1805,  or  otherwise,  are 
shut  out ;  that,  consequently,  the  present  suit 
should  be  dismissed. 

It  is  contended  on  the  part  of  Government 
that,  although  the  suit  is  not  correctlv 
brought,  yet  the  Court  can  allow  the  (to- 
vemmenl  to  amend  its  plaint,  and  can  do 
justice  between  the  parties  in  this  suit. 

There  is  no  question  that  in  ihis  case  the 
suit  is  wrongly  laid,  and  that  in  the  Lower 
Court  in  consequence  justice  has  miscarried, 
for  the  Principal  Sudder  Ameen  has  ruled 
that  the  ghatwalee  village  of  Kasijorah  is 
not  included  in  the  settlement  of  Pergun- 
nah Chaitra,  an  allegation  which  is  not 
suggested  by  the  Government  pleader  to  us  ; 
in  fact,  the  proof  on  behalf  of  Government, 
to  show  that  the  village  of  Kasijorah  is  a 
ghatwalee  village,  shows  also  that  it  pays 
a  quit-rent  to  the  zemindar,  thus  conclu- 
sively negativing  any  plea  of  this  nature, 
even  had  it  been  raised.  The  result  is,  that 
the  decision  of  ihe  Principal  Sudder  Ameen 
in  Government's  favor  for  possession  as 
owner  of  the  ghatwalee  village  of  Kasijorali 
cannot  stand  ;  but  it  remains  for  us  10  con- 
sider whether  justice  can  be  done  between 
the  parties  in  the  present  case  or  not.    We 


think  that  there  is  great  reason  in  the  con- 
tention of  the  pleader  for  the  appellant,  and 
that,  by  its  present  form  of  action,  plaintiff 
has  shut  out  pleas  both  in  bar  and  pleas 
going  to  the  merits,  which  it  is  of  the 
greatest  importance  to  have  fully  and 
finally  determined.  If  the  Government 
claim  is  only  a  claim  to  service  from  the 
ghatwals,  then  how  that  claim  can  be  en- 
forced as  against  the  zemindar  or  his  repre- 
sentative, the  ghatwal  being  a  party  to  the 
suit,  and  within  what  time  are  points  on 
which  we  think  a  decision  by  two  Courts 
should  be  had  ?  Inasmuch,  then,  as  the 
Government's  present  suit  for  khas  posses- 
sion is  admittedly  erroneous,  and  as  full 
justice  cannot  be  done  between  the  parties 
in  this  suit,  we  dismiss  the  present  claim 
of  Government  with  costs. 


The  22  nd  December  1866. 
Present : 

m 

The  Honble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Recovery  of  possession— Limitation— Onus  pro- 

iMindi. 

Case  No.  1393  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Tipper  ah,  dated  the 
i6th  February  1866,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  i6th  June  iS6^. 

Jugodumba  Chowdhrain  and  others  (Defend- 
ants), Appellants, 

versus 


Ram  Ch under  Deo  Bukshee  and  others 
(Plaintiffs),  and  others  (Defendants),  Re- 
spondents. 

Baboos  Onootiool  Chunder  Mookerjee  and 
Romesh  Chunder  Mitter  for  Appellants. 

Baboo  Sreenath  Doss  for  Respondents. 

In  a  suit  to  recover  possession  of  property  of  which 
the  plaintiff  alle^res  he  has  been  illegfally  dispossessed  by 
the  defendant,  m  which  the  defendant  pleads  hmitation. 
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the  onus  is  on  the  plaintiff  to  prove  that  the  cause  of 
action  accrued  to  him  on  a  dispossession  within  12  years 
of  the  commencement  of  suit. 

Norman,  J. — It  is  quite  clear  that  this 
case  must  be  remanded.  The  plain tiflf 
brought  his  suit  some  time  in  September 
1864,  alleging  that  he  had  been  dispossess- 
ed of  different  portions  of  the  property  in 
suit  in  the  years  1853,  1857,  and  1858.  The 
defendant  contends  that  the  suit  is  barred 
by  limitation. 

In  trying  the  issue  on  this  point,  the 
Judge  finds  that,  in  a  proceeding  by  the  Col- 
lector upon  a  butwarah  in  1851,  the  Collect- 
or found  that  the  plaintiff  was  in  possession. 

It  is  clear  that  the  dispossession,  according 
to  the  plaintiff's  own  story,  took  place  some 
time  between  1851  and  1853  or  the  subse- 
quent years.  Upon  his  evidence,  the  plaint- 
ifiF  appears  to  have  left  it  quite  doubtful, 
or,  at  least,  the  Judge  has  not  determined 
whether  the  dispossession  took  place  subse- 
quent to  1851  and  within  12  years  from  the 
date  of  suit,  so  as  to  give  plaintiff  a  right  of 
'  action. 

The  case  must  be  remanded  for  trial  to 
the  Judge,  who  will  remember  that  the 
onus  lies  on  the  plaintiff,  who  must  prove 
satisfactorily  that  the  cause  of  action  ac- 
crued to  him  on  a  dispossession  within  12 
years  of  the  commencement  of  suit. 

The  law  on  the  subject  is  clearly  stated  in 
Volume  VIII,  of  Moore's  Indian  Appeals, 
page  199,  in  the  case  of  Moharajah  Koonwar 
Baboo  Nitrasur  Singh  against  Baboo  Nund 
Lai  Singh. 


The  22nd  December  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Lrimitation— Suit  on  account. 
Case  No.  1300  of  1866. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  the  Court  of  Small  Causes,  exer- 
cising the  powers  of  a  Principal  Sudder 
Ameen  of  Dacca,  dated  the  j/st 
January     1866,     modifying    a    decision 


passed  by  the  Sudder  Ameen  of  that  Bit- 
Irwt,  dated  the  26th  July  i86$, 

Nobin  Chunder  Sahoo  and  another  (Plaint* 

ifFs),  Appellants, 

versus 

Suroop  Chunder  Dass  and  others  (Defend- 
ants), Respondents. 

Baboo  Otool  Chunder  Mookerjee  for  A[>-        . 

pellants.  ' 

Mr,  R,  T.  A I  Ian  and  Baboo  Dwarkanatk 
Sein  for  Respondents. 

When  the  cause  of  action  as  laid  in  the  plaint  arises 
upon  a  statement  and  settlement  of  accounts,  the  sail 
must  be  broujsfht  within  3  years,  a  suit  on  aco)«* 
stated  being"  an  action  upon  a  breach  of  coctxict 
under  Clause  9,  Section  1,  Act  XIV.  of  iS59. 

Norman,  J. — ^This  is  a  suit  to  recover  the 
balance  of  a  partnership-account.  It  ap- 
pears that  balances  were  struck  at  the  end 
of  the  years  1266,  1267,  a"^  ^268.  The 
present  suit  was  instituted  in  the  year  itp. 
The  Principal  Sudder  Ameen  held  that  the 
suit,  so  far  as  it  relates  to  the  balances  for 
the  years  1266  and  1267,  is  barred  bylimita- 
lion,  and  from  that  decision  the  plainlilf 
appeals. 

We  are  of  opinion  that  the  decision  of 
the  Principal  Sudder  Ameen  is  perfectly 
correct,  and  it  is  in  accordance  with  two 
decisions  of  this  Court  on  Small  Can* 
Court  References,  one  passed  on  the  8tb 
of  September  1865  (Doyle  versus  Ainn 
Biswas),  and  the  other  on  the  26ih  May 
1865  (Doyal  versus  Khooseeal  Khanl 
These  cases  show  that,  when  the  cause  ot 
action,  as  laid  in  the  plaint,  arises  upon  a 
statement  and  settlement  of  accounts,  the 
suit  must  be  brought  within  three  yca5. 1 
suit  on  account  stated  being  an  action  apon 
a  breach  of  contract  under  Clause  9,  Section 
1  of  Act  XIV.  of  1859. 

We  do  not,  and  cannot,  enter  into  the 
question,  as  to  what  would  have  been  the 
period  of  limitation  in  the  present  case  haJ 
the  plaint  been  framed,  as  a  general  prayer, 
for  a  partnership-account.  That  is  not  the 
nature  of  the  suit  before  us.  We  dismbs 
the  appeal  with  costs  and  interest. 
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The  I2lh  June  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Appeal— Section  77,  Act  X.  of  1859. 

Case  No.  418  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  o/Jessore,  dated  the  21st 
November  186^,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District^ 
dated  the  2jth  March  186 s^ 

Moha  Moya  Chowdhrain  (one  of  the  Defend- 
ants),  Appellant, 

versus 

Ramnath  Chowdry  and  others  (Plaintiffs)  and 
others  (Defendants),  Respondents, 

Baboo  Romanath  Bose  for  Appellant. 

Baboos  Ashootosh  Dhur  and  Tarucknath 
Sein  for  Respondents. 

An  appeal  lies  to  the  Judge  in  a  suit  fur  rent  below 
lou  rupees*  in  which  a  third  party  intervenes  under 
Section  77,  Act  X.  of  1S59,  if  the  Deputy  Collector  does 
not  confine  his  enquiries  to  the  mere  fact  of  the  receipt 
and  enjoyment  of  rent,  but  enters  upon  the  considera- 
tion of,  and  decides,  various  questions  of  title. 

It  is  contended  in  special  appeal  that  the 
Lower  Court  had  no  jurisdiction  to  deal  with 
the  case  (which  was  one  falling  under  Section 
77  of  Act  X.  of  1859).  'T^®  appellant  urges 
that,  as  the  suit  was  for  a  sum  less  than 
Rupees  100,  there  was  no  appeal  to  the 
Judge  ;  and  he  relies  on  a  Full  Bench  de- 
cision in  Syud  Haroeedooddeen  versus  Syud 
Razeeoodeen  Ahmed  (3  Weekly  Reporter, 
Act  X.  Rulings,  page  21).  In  that  case,  it 
was  decided  that,  when  the  only  matter  en- 
quired into  is  the  fact  of  the  receipt  and 
enjoyment  of  rent  up  to  the  institution  of  the 
suit,  there  is  no  appeal  to  the  Judge.  {See 
also  Chundro  Kalla  Dossee  versus  Dhookeet 
Ram  Chung,  5  Weekly  Reporter,  Act  X. 
Rulings,  page  18.)  But  in  a  variety  of  subse- 
quent cases  (which  do  not  clash  in  any  way 
with  the  decision  of  the  Full  Bench),  it  has 
been  held  by  different  Division  Courts  that, 
when  the  Court  of  first  instance  does  not 
confine  itself  to  the  mere  question  of  fact 
as  to  the  receipt  and  enjoyment  of  rent,1)ut 
goes  into  questions  of  title  and  disposes  of 
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them,  then  an  appeal  does  lie  to  the  Judge. 
Bibee  Jumeerun  versus  Bhichuk  Thakoor, 
3  Weekly  Reporter  (Act  X.)  27 ;  Puncha- 
nun  Koonwur  versus  Luckhee  Preah  Debia, 
3  Weekly  Reporter  (Act  X.)  154;  Noor 
Mahomed  versus  Khateeja  Bewa,  4  Weekly 
Reporter  (Act  X.)  34  ;  Syud  Jeshan  Hossein 
versus  Narain  Doss,  5  Weekly  Reporter 
(Act  X.)  56.  See  also  Futeek  Cfaunder 
Gooho  versus  Mungul,  4  Weekly  Reporter 
(Act  X.)  40. 

Following  the  latter  class  of  decisions, 
we  dismiss  this  appeal  with  costs,  because 
the  case  is  one  in  which  the  Deputy  Col- 
lector did  not  confine  his  enquiries  to  the 
mere  fact  of  the  receipt  and  enjoyment  of 
rent,  but  entered  upon  the  consideration  of; 
and  decided,  various  questions  of  title. 


The  13th  June  1866. 
Present : 

The  Hon'ble  G.  Campbell  and  A.  G. 
Macpherson,  Judges, 

Jurisdiction — Suit  for  rent  or  revenue  of  pro- 
prietaiy  talook  sut>ordinate  to  the  zemindar. 

Case  No.  33  of  1866,  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
T^th  December  186^,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District t  dated  the  joth  June  1865, 

Chunder  Kant  Chuckerbutty  (Plaintiff), 

Appellant^ 

versus 

Moulvie  Mahomed  Hossein  (Defendant), 

Respondent, 

Mr,  R.  E,  Twidale  for  Appellant. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondent. 

Rent  or  revenue  assessed  upon  a  proprietary  talook 
subordinate  to  the  zemindar  may  be  the  subject  of  a 
suit  under  Act  X.  of  1859. 

This  is  a  suit  for  the  rent  or  revenue  of 
land  which  is  found  to  be  held  by  the  defend- 
ant as  a  proprietary  talook  subordinate  to 
the  plaintiff.  The  defendant  is  liable  to  pay 
to  the  plaintiff,  and  the  plaintiff  is  liable  to 
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pay  the  Government  revenue,  the  money 
receivable  from  the  defendant  being  part  of 
the  assets  o^  his  estate,  ^nd  the  whole  estate 
being  liable  for  default  of  revenue. 

The  Lower  Appellate  Court  threw  out  the 
suit  upon  the  ground  that  it  could  not  lie 
under  Act  X.  of  1859,  because  the  defendant 
is  not  a  ryot  or  tenant,  but  a  proprietor. 

We  think  that  the  case  is  governed  by  the 
decision  passed  in  the  case  of  Chunder  Kant 
Chuckerbutty  versus  Joy  Gopal  Chucker- 
butty  (4  Weekly  Reporter,  Act  X.  Rulings, 
page  41),  by  Mr.  Justice  Bayiey  and  Mr. 
Justice  E.  Jackson,  on  the  nth  December 
1865.  We  ourselves  entirely  concur  in  that 
decision!  It  is  true  that  one  shareholder 
cauDOt  sue  another  shareholder  for  his  share 
ol  revenue,  but,  as  held  by  these  learned 
Judges,  "  if  the  shikmee  talooks  were  at 
"  the  Permanent  Settlement  comprised  with- 
'*  in  the  zemindar's  estate,  then  these  talooks 
"  will  not  be  borne  upQn  the  Collectorate 
"  Toujee,  and  the  talookdars  will  be  subordi- 
"  nate  to  the  zemindar.  The  revenue  which 
"  was  assessed  upon  them  is  paid  in  the  shape 
•*  of  rent  to  the  zemindar,  and  the  zemindar's 
"  estate  is  liable  for  sale  if  the  revenue  is 
"  not  paid.  The  zemindar,  standing  in  the 
**  position  of  landlord  to  the  subordinate 
'*  tak)okdai^,  can  take  the  same  measures  to 
"  enforce  the  payment  of  the  rents  as  he 
"  could  take  against  any  other  under- 
«  tenant." 

In  this  sense,  we  think  that  the  defendant 
stood  in  the  position  of  tenant  towards  the 
plaintiff,  and  that  the  definite  rent  or  revenue 
assessed  upon  the  talook  and  payable  to  the 
plaintiff  may  be  the  subject  of  a  suit  under 
Act  X.  oi  1859. 

We  therefore  decree  the  appeal,  and  re- 
mand the  case  for  trial  on  the  merits. 


The  14th  June  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

Judges, 

Enhancement  (of  Talook)~Section  15,  Act  X. 
of  1859 — Decree  for  rent  at  ordinary  rate. 

Case  No.  142  of  1866  under  Act  X.  of  1859. 

Application  for  a  review  of  judgment  pass* 
ed  on  the  islh  January  1866,  in  Regu- 
lar Appeal  No.  joi  of  186$, 


Huronath  Roy  and  others  (Respondents), 
Petitioners^ 

versus 

Gobind  ChundeV  Dutt  (Appellant),  OppotiU 

Party. 

Mr.  W,  A.  Montriou  and  Bahoos  Kali 
Mohun  Doss  and  Sreenath  Doss  for  Pe- 
titioners. 

Messrs.  R.  V,  Doyne  and  G.  C.  Paul  and 
Baboo  Dwarkanath  Mitter  for  Oppo- 
site Party. 

A^alookdar,  who  has  paid  an  unchanged  rent  fron 
the  time  of  the  Permanent  Settlement,  is  protected 
from  enhancement  under  Section  15,  Act  X.  of  1859, 
notwithstanding'  the  zemindar's  right  to  enhance  uoder 
a  decree  passed  before  that  Act,  in  pursuance  of  which 
decree  no  steps  were  takea  before  the  passing  of  the 
Act  to  vary  the  rent  of  the  talook. 

In  a  suit  to  enhance,  a  decree  cannot  be  given  for 
rent  at  the  ordinary  rate. 

Jackson^  y. — I  AM  bound  to  say,  after 
hearing  the  able  argument  which  has  been 
addressed  to  us  by  Mr.  Montriou.  Counsel 
for  the  respondent  in  this  case,  that  I  en- 
tirely adhere  to  the  judgment  which  we  ori- 
ginally passed  in  this  matter.  It  is  as  well 
to  explain  that,  in  admitting  the  application 
to  review  our  judgment  when  Mr.  Mon- 
triou submitted  to  me  a  sketch  of  the  argu- 
ment which  he  proposed  to  lay  before  us  if 
his  application  was  admitted,  I  did  not  feel 
that  either  the  judgment  which  we  passed, 
or  the  grounds  on  which  that  judgment  was 
based,  were  in  any  degree  shaken.  Bat,  as 
the  respondent  had  employed  Counsel,  ii 
addition  to  the  able  vakeel  who  appeared,  and 
as  by  accident  the  Counsel  had  been  unable 
to  lay  his  argument  before  the  Coiut,  and  as 
the  judgment,  though  very  fully  considered 
and  concurred  in  by  both  of  us,  was  yet  my 
judgment,  I  lhought.it  due  to  the  respond- 
ent and  to  my  learned  brother  Phear  that 
Mr.  Montriou  should  have  an  opportunity  of 
laying  his  argument  before  the  Judges  who 
heard  the  appeal.  The  result,  however,  is 
that  I  myself  entirely  adhere  to  the  judg- 
ment which  was  passed. 

I  did  not  wish  to  interrupt  Mr.  Monlrioa 
in  the  latter  part  of  his  argument  But  I 
think  it  proper  to  advert  to  one  matter,  and 
that  is  that  Mr.  Montriou  did  not,  accord- 
ing to  my  view,  state  correctly  the  effect  of 
the  decision  of  the  Sudder  Court  in  i8ii. 
I  may  refer  to  the  description  of  that  deaec 
which  we  gave  in  our  own  judgment,  as  1 
still  think  it  a  correct  description,  namelj} 
that  it  was  a  decree  by  which  the  Sadder 
Court  finally  dismissed  the  zemindar *8  sou 
for  rent  at  a  rate  increased  by  the  difference 
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between  the  old  talookdary  jumma  and  the 
sudder  jumma  which  the  zemindar  had  to 
pay  the  Government.  The  decree  added  a 
direction  that,  unless  the  parties  came  to 
terms,  the  talook  should  be  assessed  at  Per- 
gunnah  rates.  It  does  not  appear  to  me 
that  there  was  the  least  judicial  determina- 
tion by  the  Court,  that  the  talookdar  did  or 
ought  to  hold  at  rents  larger  than  he  had 
previously  held  at.  The  Court  merely 
thought  fit  to  interpose  in  a  paternal  way — 
that  is  to  say,  by  saying  that,  unless  you 
put  an  end  to  your  differences,  we  shall  do 
something  serious — ^that  is,  we  shall  assess 
you  at  Pergunnah  rates.  That  was  merely 
a  brutum  fulmeity  and  nothing  more. 

Then,  again,  as  to  the  character  of  the  liti- 
gation throughout,  from  its  commencement 
to  its  termination  in  i860,  as  I  have  said 
before,  it  appears  to  me  that  the  contention 
between  the  parties  until  the  very  latest 
stage  of  it  always  was — not  in  the  form  of  an 
attempt  by  the  zemindar  to  prove  that,  upon 
particular  circumstances  arising,  he  was 
competent  to  enhance  the  rent  of  the  talook- 
dar— but  a  dispute  as  to  the  basis  of  the 
original  arrangement  between  th^m,  whether 
the  talookdar  was  to  pay  at  a  fixed  rent  or 
to  pay  the  zemindar  a  sum  equal  to  that 
which  the  zemindar  had  to  pay  the  Govern- 
ment, so  that  the  zemindar  should  not  be  a 
loser  by  the  talook.  I  do  not  think  that, 
from  first  to  last,  until  the  suit  which  ended 
in  i860,  there  was  even  an  attempt  by  the 
zemindar  to  enhance  the  jumma ;  and,  in 
point  of  fact,  the  whole  of  the  pleadings  and 
the  circumstances  of  the  case  make  it  clear 
that  there  never  was  any  change  in  the  rent 
which  the  talookdar  paid.  That  being  so,  I 
tbtnk  we  are  bound  by  the  terms  of  Section 

We  are  now  asked,  even  if  we  are  against 
the  .plaintiff  on  the  question  of  enhance- 
ment, to  decree  the  amount  admittedly  due 
at  the  old  rent.  But,  looking  at  the  shape 
which  the  case  took  below  and  in  the  appeal 
before  us,  I  do  not  think  that,  in  a  suit 
which  was  clearly  a  suit  to  enhance,  we  are 
called  upon  to  give  a  decree  for  rent  at  the 
ordinary  rate.  If  I  am  to  add  anything  as 
to  the  merits  of  the  case,  I  will  say  this,  that 
whatever  reluctance  we  may  feel  in  declar- 
ing that  a  party  has  lost,  as  it  were  by  an 
accident  beyond  his  control,  a  right  which 
he  seemed  almost  to  have  in  his  hand,  that 
reluctance  is  infinitely  diminished  when  we 
find  that  our  decision  is  in  accordance  with 
the  real  justice  of  the  case  ;  and  I  am  rery 
strongly  of  opinion,  looking  at  the  whole 


case,  that  the  action  of  the  Courts  in  1821 
and  i860  came  near  producing  a  very 
serious  infraction  of  rights  which  ought  to 
have  been  respected.  I  do  not  believe  that, 
at  the  making  of  the  contract  between  these 
parties  or  those  whom  they  represent,  there 
was  any  contemplation  of  the  possibility  of 
an  increase  in  the  rent;  and  thus  wh&t  has 
actually  taken  place  is  in  entire  accordance 
with  the  intention  of  the  original  contracting 
parties. 

The  application  must  be  rejected  With 
costs. 

Phear,  J, — I  am  entirely  of  the  same  opi- 
nion. Mr.  Montriou  has  failed  to  convince 
us  that  a  review  is  necessary  to  correct 
either  an  evident  error  or  omission  in  our 
judgment,  or  is  otherwise  requisite  for  the 
ends  of  justice;  and  on  no  other  ground  do 
I  feel  that  I  ought  to  consent  to  the  appli- 
cation that  is  now  made  on  behalf  of  his 
client.  It  seems  to  me  that,  as  we  held 
before,  it  is  clear  that  this  case  is  one  ih 
which  prinui  facie  the  rights  of  thfe  parties 
in  regard  to  the  isubject-matter  of  the  ^uit 
are  governed  by  Act  X.  of  1859.  If  that  be 
so,  the  first  question  (and  a  vei'y  simple  one 
it  is)  that  presetits  itself  to  us  is  this:  Has 
the  defendant  held  at  an  unchanged  rent 
within  the  words  of  Sections  15  and  16, 
Act  X.  of  1859,  during  either  of  the  periods 
covered  by  those  Sections }  The  first  is  from 
the  time  of  the  Permanent  Settlement;  the 
second  is  a  period  of  20  years  immediately 
antecedent  to  the  suit. 

At  the  hearing  of  the  case  before  us  (and  it 
was  a  regular  appeal),  we  were  persuaded,  as 
a  matter  of  fact,  that  the  same  rent  actually 
was  paid  every  year  since  thie  Permohent 
Settlement;  and  to  tn&  that  fact  by  itself 
seems  very  powerfully  convincing  that  the 
payment  of  that  rent  was  the  tertn  upon 
which  the  talookdar  held.  Doubtless,  it 
might  be  shown  that,  although  for  the  last 
70  years  the  same  rent  had  been  paid  as  a 
matter  of  fact,  yet  that  was  not  the  rent  at 
which  the  talook  was  held.  There  was 
nothing  to  show  us  that  it  was  not  this  rent 
at  which  it  was  held,  unless  the  judicial 
result  of  the  litigation  which  was  then  going 
on  was  enough  to  do  so;  and  the  farthisst 
extent  to  which  the  decree  went,  as  I  under- 
stand Mr.  Montriou  to  argue  now,  and  as 
was  argued  before  us  on  the  former  occasion, 
is  this,  that  the  zemindar  had  a  right  to 
enhance.  This  is  the  extreme  construction 
which  we  can  put  upon  the  decree  of  1860, 
and  the  previous  decrees  do  not  go  even  to 
that  extent. 
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It  appears  to  me  that  the  declaration  that 
the  zemindar  had  a  right  to  enhance  is,  if 
anything,  adverse  to  the  supposition  that  he 
had  enhanced ;  and,  until  he  did  enhance, 
the  holding  was  at  the  rent  which  actually 
existed  at  the  time  of  enhancing;  and 
therefore  I  see  no  more  reason  now,  than  I 
did  when  the  case  was  first  before  us,  to 
think  that  the  payment  of  a  constant  rent 
was  anything  other  than  the  payment  of  the 
rent  due  under  the  holding ;  and  therefore  I 
am  bound  by  the  words  of  Section  1 5  of  Act 
X.  of  1839  to  say  now  that  the  talookdar  is 
jiot  liable  to  enhancement. 


The  15th  June  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bayley, 

Judges. 

Meamrement  and  ascertainment  of  rates  by 
Collector— Section  zo,  Act  VI.  of  1862  B.  C— 
Combination  of  ryots— Single  suit. 

Cases  Nos.  3389  and  3407  of  1865  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  jrst 
August  iS6j,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District y 
dated  the  ijth  May  186^. 

Mr.  R.  Solano  (Plaintiff),  Appellant, 

versus 

Soobrun  Roy  and^others  (Defendants), 
Respondents, 

Baboos  Juggodanund  Mookerjee  and 
Bungshee  Doss  Sein  for  Appellant. 

Baboo  Kishen  Succa\ Mookerjee  for 
Respondents. 

Where  ryots  combine  to  withhold  from  the  landlord 
information  requisite  to  enable 'him  to  collect  his  due 
rentSy  one  suit  may  be  brought  against  a  number  of 
ihem,  under  Section  10,  Act  VI.  of  1862  B.  C,  for  mea- 
surement and  ascertainment  by  the  Collector  of  the 
details  of  the  tenures  of  each  ryot. 

"  In  these  two  cases,  plaintiff  sued,  under 
the  provisions  of  Section  10,  Act  VI.  of  1862, 
Bengal  Council,  to  have  the  areas,  rates,  and 
tenures  of  two  villages  held  in  lease  by  him 
ascertained  and  defined  by  the  Collector, 
on  the  allegation  that  thfe  ryots  withheld 
such  information  from  him,  and  he  was  un- 


able to  obtain  it  except  by  recourse  to  the 
law  above  mentioned. 

Defendants  did  not  state  in  their  answers* 
that  they  had  offered  to  plaintiff  all  or  any 
of  the  necessary  information  which  he  al- 
leged they  had  withheld. 

The  Deputy  Collector  gave  plaintiff  a 
decree  against  all  the  defendants  (some 
seventy  persons). 

There  was  an  appeal  by  plaintiff  to  the 
Judge  merely  on  the  question  of  the  rates 
as  fixed  by  the  Deputy  Collector,  bat  not 
on  the  point  of  law,  that  the  plaintiffs  (m( 
suit  could  not  lie  against  all  the  defendants. 

The  Judge,  however,  considered  that,  as 
each  ryot  had  his  own  independent  tennre, 
and  each  tenure  had  its  separate  area,  clas- 
sification, and  rates,  the  one  suit  brought 
by  plaintiff  against  all  the  defendants  was 
irregular  and  could  not  proceed  as  it  stood. 
The  Judge  accordingly  dismissed  plaintiffs 
suit  on  this  one  ground,  not  going  any  for- 
ther  into  the  merits. 

The  plaintiff  appeals  specially,  and  urj(es 
that  the  provisions  of  Section  10,  Act  VL 
of  1862,  contemplate  a  single  suit  against 
any  number  of  defendants  in  cases  of  this 
character ;  inasmuch  as,  by  the  general 
tenor  and  terms  of  the  Section,  it  is  clear 
that  the  Legislature  contemplated  that, 
when  a  land-owner  might,  owing  to  a  am- 
bination  of  the  ryots  to  withhold  the  neces- 
sary information,  should  be  unable  to  obtain 
the  same,  or  should  thus  be  impeded  in  collect- 
ing his  due  rents,  the  Collector  should  assist 
in  order  to  defeat  the  objects  of  such  a  com- 
bination by  himself  measuring  or  ascertain- 
ing the  rates  of  all  the  tenures  and  uoder- 
tenures  in  the  village. 

After  a  careful  perusal  of  the  law,  we 
think  the  objection  valid,  and  accordingly 
remand  the  case  in  order  that  the  snit  nay 
proceed  and  be  tried  on  its  merits. 

We  observe  that,  in  our  view,  the  la^ 
cited  provides  for  the  interference  of  the 
Collector  only  when  it  has  been  shewn  to 
be  a  fact  that  the  land-owner  was  really 
unable  to  measure  or  acquire  the  necessary 
information  as  to  the  assets  of  the  vilh^ 
But,  in  this  case,  the  allegation,  in  the  plaint, 
of  such  inability,  not  being  denied  by 
defendants  in  their  pleadings,  must  be  taken 
to  be  a  correct  allegation. 

The  case  is  accordingly  remanded  to 
be  jre-tried  on  the  merits,  with  reference  to 
the  above  remarks. 
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The  i8ih  June  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Khas  Mehal--Notice  of  Enhancement— Sec- 
tion a  Rernlation  VII.,  1822,  is  for  settlement, 
not  for  coUection.of  rents. 

Case  No.  374  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  21st  November  186^,  affirming 
a  decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  i^ih  July  186^. 

The  Nawab  Nazim  of  Bengal  (Defendant), 

Appellant  y 

versus 

Ram  Lai  Ghose  alias  Jugobundhoo  Ghose 
iPIaintifE),  Respondent. 

Baboos  Kishen  Kishore  Ghose,  Onoocool 
Chunder  Alookerjee,  and  Obhoy  Churn 
Base  for  Appellant. 

Baboo  Uprokash  Chunder  Mookerjee  for 

Respondent. 

Section  9,  Regulation  VII.,  iS22»  relates  only  to  settle- 
ment, not  to  collection  of  rents ;  and  does  not  entitle 
a  person  claiming^  from  Government  as  a  private  zemin- 
dar to  have  enhanced  rents  without  proceeding  under 
the  law  for  the  collection  of  rent,  and  without  giving 
notice  of  enhancement  under  Section  13,  ActX.  of  1S59. 

In  this  case  the  plaintiff  sued  for  rent 
upon  the  basis  of  a  jummabundee  made  by 
a  Deputy  Collector,  when  settling  the  lands  of 
the  mehal  which  was  one  then  held  khas  by 
Government. 

The  defendant  denied  his  liability  to  be 
bound  by  a  jumnjabundee  to  which  his  assent 
was  not  recorded,  and  the  question  also  was 
raised  that  legal  notice  to  enhance,  as  under 
Section  13.  Act  X.  of  1859,  ^^^  necessary 
to  enable  plaintiff  to  sue  successfully  in  this 
case. 

The  first  Couit  held  that  there  was  no- 
thing 10  rebut  the  presumption  that  the 
Deputy  Collector  making  the  settlement  did 
everything  correctly  and  accord. n.^:  to  law, 
and  therefore  the  due  notice  of  the  seitle- 
mentand  its  jummabundee  musi be  considered 
to  have  been  issued  ;  and  the  defendants  wiere 
therefore  bound  by  the  jummabundee,  though 


not  assenting  to  it,  if  they  could  not  shew 
that  they  obtained  from  the  proper  authorities 
who  confirmed  the  settlement  a  modification 
of  that  jummabundee  in  respect  to  themselves. 
The  fir^t  Court  accordingly  gave  plaintiff  a 
decree. 

On  appeal,  the  Judge  held  that,  under 
Clause  I,  Section  9,  Regulation  VII.  of  1822, 
the  ryot  not  seeking  or  obtaining  an  altera- 
tion of  the  jummabundee  rates  according  to 
the  provisions  of  that  law,  was  bound  to 
pay  the  rents  according  to  that  jummabundee 
without  fiu-ther  special  notice  under  Section 
13,  Act  X.  of  1859. 

The  Judge,  in  this  view,  dismissed  the 
defendant's  appeal. 

Defendant  now  appeals  specially,  and 
urges — 

I.  That  notice  under  Section  13,  Act  X. 
of  1859,  is  a  condition  precedent  to  any  suit 
to  enhance  under  the  Rent  Lews  in  force 
when  plaintiff  brought  this  suit  for  that 
purpose. 

II.  That  Section  9,  Regulation  VII.  of 
1822,  merely  indicates  the  remedy  to  those 

•parlies  who  may  object  to  the  procedure 
or  acts  of  the  Revenue  Officers  making 
settlements,  but  in  no  way  affects  the  law 
relating  to  the  right  to  sue  for  or  collect 
enhanced  rents. 

It  is  an  undisputed  fact  in  this  case  that 
the  lands,  the  rents  of  which  plaintiffs  sue  to 
collect  without  further  notice  at  the  rates  of 
the  jummabundee,  were  originally  those  of  a 
khas  mehal  of  Government ;  that,  some  time 
afterwards,  Government  made  a  settlement 
and  jummabundee  (as  part  of  that  settle- 
ment), and  then  transferred  its  own  rights 
to  plaintiff  by  sale.  This  being  so,  the 
question  arises.  What  was  the  rightrof 
Government  in  its  khas  mehal  so  settled  } 
We  hold,  as  it  has  always  been  held,  that 
such  right  was  no  more  than  that  of  any  other 
zemindar.  Would,  then,  any  other  zemindar, 
by  making  a  jummabundee,  be  relieved  of  the 
necessity  of  serving  a  notice  under  :  Section 
13,  Act  X.  of  1B59  ?  We  think  not;  and 
that,  consequently,  as  Government  did  not 
transfer  to  plaintiff  any  more  than  the  rights 
of  an  ordinary  zemindar,  plaintiff  cannot  avoid 
the  legal  duties  of  an  ordinary  zemindar  in  this 
case,  viz,,  that  of  giving  notice  to  enhance,  as 
the  law.  Section  13,  Act.  X.  of  1859,  requires. 
The  Lower  Appellate  <;ourt,  we  observe, 
relies  on  Section  9,  Regulation  VII.  of  1822. 
But  that  law  is  one  for  settlements,  not  one 
for  collections  of  rents,  and  specifies  how 
remedies  are  to  be  sought  against  the  acts 
of  Settlement  Officers,  as  such,  and  does  not 
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provide  that  private  zemindars  seeking  en- 
hanced rents  are  to  have  them  without 
giving  notice  to  enhance.  •We  think,  then, 
that  the  plaintiff,  claiming  from  Government 
as  a  private  zemindar,  and  being,  of  course, 
in  no  belter  position  than  that,  can  only 
have  his  enhanced  rents  when  he  sues  for 
them  under  the  provisions  of  the  Rent  Law 
in  force  when  he  sues,  vt'z.y  by  notice  under 
Section  13,  Act  X.  of  1859. 

We,  accordingly,  reverse  the  orders  of  the 
Lower  Appellate  Court,  and  decree  this  special 
appeal  with  costs,  dismissing  the  plaintiff's 
suit  with  costs. 


The  1 8th  June  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Verification  of  plaint — Examination  and  cross- 
examination  of  parties  or  their  agents— Settle- 
ment of  Issues. 

Case  No.  51  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed 
by  Mr,  S.  Wauchope,  Additional  Judge 
of  Hooghlyy  dated  the  joth  October  186$, 
reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District^  dated 
the  13th  April  1865, 

Sreenath  Dutt  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Gokool  Chunder  Sein  and  others 
(Defendants),  Respondents, 

Baboos   Kalee   Prosunno   Dutt  and    Gopal 
Lai  Mitter  for  Appellants. 

Baboo  Tarucknath  Sein  for  Respondents. 

The  defective  procedure  in  the  trial  of  this  case  by 
the  Deputy  Collector  pointed  out  (1)  as  to  the  non-veri- 
fication of  the  plaint,  (2)  as  to  the  examination  and 
cross-examinationof  the  parties  or  their  ag-ents,  and  (3) 
as  to  the  settlement  of  issues. 

This  is  a  suit  for  arrears  of  rent  which 
the  plaintiffs  allege  to  be  due  from  the  de- 
fendants on  a  holding  of  becgahs  26-6  in 
Talook  Jugdishpore.  The  defendants  deny 
that  they  are  in  possession  of  any  such 
holding.  They  siate  that  they  are  co-sharers 
with  plaintiffs  of  Talook  Jugdishpore,  and 
that  constant  disputes  have  been  going  on 
between  them  which  is  the  cause  of  this 
false  action. 

The  plaint  was  put  in  on  the  7th  February. 
No  notice  was  then  taken  of  the  fact  that 


it  was  not  properly  verified  by  the  plaintiffs 
or  by  their  zemindarce  agents,  but  by  a 
Mooktar.  The  case  was  transferred  for  trial 
to  the  file  of  Baboo  Kistp  Chunder  Roy. 
He,  on  the  nth  February,  directed  sum- 
mons  to  be  served  on  defendants  to  appear 
and  answer  the  claim  on  the  27th  February. 
On  that  day,  he  recorded  that  he  was  en- 
gaged in  other  duties,  and  adjourned  the 
hearing  to  the  5th  March.  On  the  61I1 
March,  the  plaintiff's  agent  was  examined. 
On  the  8th  March,  the  defendant's  agent 
was  examined,  On  the  14th  March,  the 
Deputy  Collector,  not  satisfied  with  the 
verification  of  the  plai^iiiffs'  Mooktar,  som- 
moned  the  plaintiffs  to  appear  in  person. 
On  the  i8ih  March,  one  of  them  appeared. 
On  the  same  day,  a  petition  was  filed  on  the  part 
of  the  plaintiffs,  stating  that  they  relied  for 
pfoof  of  their  case  on  the  Evidence  of  one  of 
the  defendants,  Sreenath  Dutt,  and  requesting 
that  he  might  be  summoned.  But  Sreenath 
Dutt  sent  in  a  medical  certificate,  stating  that 
he  was  an  old  sickly  man,  and  physically 
unable  to  attend  Court,  and  his  attendance 
was  not  required.  On  the  iSih  March, 
issues  were  fixed,  the  issue  laid  down  being 
whether  defendants  owed  plaintiffs  any 
arrears  of  rent  or  not.  No  date  was  fixed 
for  the  hearing  of  the  oral  evidence  vbich 
the  two  parties  might  wish  to  adduce  on 
this  issue.  The  plaintiffs  were  told  to  prove 
their  zemindaree  books.  They  summoned 
witnesses  for  this  purpose,  who,  however,  did 
not  attend.  Nothing  more  appears  to  have 
been  done  in  the  case,  and  on  the  \\^ 
April  the  Deputy  Collector  dismissed  the 
claim.  He,  distrusted  the  Jumma  Wasil 
Bakee  papers  in  which  mention  was  made 
of  the  jumma  as  being  held  by  the  defend- 
ants. In  appeal,  the  Additional  Judge  re- 
versed that  decision.  He  considered  thit 
there  was  no  good  reason  for  distrusting 
those  papers,  and  pointed  out  that  one  of 
the  plaintiffs  had  come  forward  and  deposed 
to  the  defendants  holding  the  tenure,  while 
the  defendants  had  one  and  all  declined  w 
appear  and  depose  to  the  same  effect. 

One  ground  of  special  appeal  is  that  the 
defendants  have  not  had  opportunity  to  pro- 
duce their  oral  evidence,  and  that  the  Judge 
is  in  error  in  stating  that  the  defendants 
were  summoned  as  witnesses  in  the  case; 
that  only  one  defendant  was  summoned,  and 
the  Deputy  Collector  refused  to  enforce  his 
a'tendance,  as  he  considered  there  was  sam- 
cient  excuse  given  for  his- not  attending. 

•We  think  the  decision  cannot  stand. 
There  seems  to  be  not  only  error  in  the  fw^ 
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on  which  the  judgment  of  the  Appellate 
Court  is  based,  but  there  seems  to  have 
n  from  first  to  last  a  defective  procedure. 
The  plaint  is  not  yet  verified.  One  of  the 
plaintiffs  having  given  a  deposition  does  not 
care  the  defect  of  non-verification  of  the 
plaint  by  all  the  plaintifEs.  The  deposition 
of  the  plaintiff,  who  was  examined  as  record- 
ed in  English  by  the  Deputy  Collector, 
amounts  almost  to  a  denial  that  he  knows 
anything  about  the  defendants  holding  the 
jumma  or  being  liable  for  the  rent.  On  the 
other  hand,  the  Bengalee  record  of  it  makes 
him  give  a  very  different  account  of  his 
knowledge  as  to  the  claim. 

The  law  savs  that,  on  the  dale  fixed  for 
w  hearing  of  the  case,  the  Collector  shall 
examine  the  plaintiff  or  defendant  or  the 
agent  of  each,  and  each  may  cross-examine 
the  other.  Nothing  can  be  more  meagre 
than  the  examination  in  this  case  by  the 
Deputy  Collector,  and  there  is  nothing  to 
show  that  any  cross-examination  was  allowed. 
The  plaintiffs'  agent  was  examined  on  one 
day ;  the  defendants'  agent  was  examined 
on  another.  It  may  even  be  doubted,  from 
the  papers  on  the  record,  whether  they  were 
both  present  and  before  the  Court  on  either 
day,  so  as  to  have  any  opportunity  of  cross- 
examination.  It  appears,  however,  that 
the  Deputy  Collector,  not  satisfied  with  the 
deposition  of  the  plaintiff's  agent,  summoned 
the  plaintiff  and  examined  him  ;  but  even  he 
was  not  cross-examined. 

The  Deputy  Collector  then  fixed  the 
issues,  but  the  issue  which  he  fixed  was  not 
A  proper  issue.  It  is  true  that  the  parties 
were  at  issue  ultimately  on  the  point  as  to 
whether  defendants  owed  pjaintiifs  any  rent 
or  not.  But  the  first  question  which  they 
raised  was  whether  the  defendants  held  any 
such  jumma  as  was  alleged  by  the  plaintiff 
or  not.  It  is  stated  before  us  that  the  jum- 
ma in  question  had  been  inherited  by  the 
defendants,  while  the  defendants'  vakeel 
denies  that  his  clients  are  the  heirs  of  the 
person  in  whose  name  the  jumma  was  former- 
ly held,  and  denies  also  that  they  are  in 
possession.  The  issue  whether  the  defend- 
ants hold  and  are  liable  for  this  jumma  must 
l>e  properly  laid  down,  and  a  certain  date 
fixed  for  hearing  the  evidence  of  both  par- 
ties upon  it. 

The  attention  of  the  Deputy  Collector  is 
called  to  the  procedure  laid  down  in  Act  X. 

'Of  1859  for  the  trial  of  such  suits,  and 
ke  is  requested   to   adhere   strictly  to  that 

;  procedure. 


The  decision  of  the  Judge  is  reversed,  and 
the  case  remanded  to  him  to  be  returned  to 
the  Deputy  Collector,  and  then  properly 
tried  in  accordance  with  the  above  remark3. 
Costs  to  follow  the  final  judgment. 


The  19th  June  1866. 
Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Jurisdiction— Act  X.  of  1859,  Section  ^  Clause 
7— Suit  to  set  aside  collusive  decree  for  rent 

Case  No.  433  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  2$th  November  i86^j  reversing  a 
decision  passed  by  the  Moonsiff  of  Kootnah^ 
dated  the  21st  March  186^. 

Gopeenath  Dutt  (one  of  the  Plaintiffs), 

Appellant, 

versus 

Preeonath  Sircar  (Defendant),  Respondent, 

Baboo  Nilmonee  Sein  for  Appellant. 
Baboo  Nil  Madhub  Sein  for  Respondent. 

A  suit  by  A  to  set  aside  an  alleged  collusive  decree 
for  rent  obtained  by  B  against  C,  under  which  decree 
A  was  ejected  from  his  lands  and  his  crops  were  seized, 
is  properly  brought  in  the  Civil  Court  as  raising-  a  ques- 
tion of  title.  Such  a  case  is  distinguishable  from  a 
case  of  illegal  distraint  by  a  landlord  provided  for  by 
Clause  7,  Section  23,  Act  A.  of  1S59. 

We  think  the  Lower  Appellate  Court  had 
jurisdiction  to  hear  the  appeal  which  was 
brought  before  it  in  this  case,  and  that  the 
suit  was  properly  instituted  in  a  Civil  Court. 
Clause  7  of  Section  23  of  Act  X.  of  1859 
relates  to  cases  under  Sections  112  and  114 
of  that  Act — cases  in  which  the  landlord 
himself  distrains  for  rent:  and  Section  139 
refers  to  the  same  class  of  cases.  Cases  of 
distress  for  rent  by  the  landlord  are  quite 
different  from  cases  where  a  suit  under  Act  X. 
has  been  instituted,  a  decree  has  been  obtained, 
and  the  decree  has  been  executed  against 
the  ryot.  The  suit  before  us  is  one 
brought  to  set  asid/s  a  collusive  decree  under 
which  the  defendants  (the  one  suing  as 
landlord  and  the  other  allowing  himself  to 
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be  made  defendant  as  a  defaulting  ryot) 
collusively,  it  is  alleged,  got  a  decree  under 
which  they  seized  the  appellant's  crops,  and 
'  turned  him  out  of  his  lands.  That  being 
the  appellant's  case,  he,  in  fact,  raises  a* 
question  of  title  which  may  be  entertained 
by  a  Civil  Court. 

The  case  is   remanded   for  trial   by   the 
Lower  Appellate  Court  on  the  merits. 


The  20th  June  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Putnee  rents— Payments  by  unregistered  pur- 
chaser of  Dur-putnecdar— Liability  of  regfis- 
tered  Dur-putneedar. 

Case  No.  145  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
S.  Wauchope,  Additional  Judge  o/Hooghly, 
dated  the  28th  November  j86^,  affirming 
a  decision  passed  by  Mr.  J.  UCruze^ 
Deputy  Collector  of  Serampore^  dated  the 
jisi  May  186^. 

Luckhee  Narain  Mitter  and  another 
(Plaintiffs),  Appellants, 

versus 

Sitanath  Ghose  and  others  (Defendants), 

Respondents. 

Mr.  y.  L.  Reed  and  Baboo  Sham  Lai  Mitter 

for  Appellants. 

Baboos  Dwarkanath  Mitter  and  Mohendro 
Lai  Seal  for  Respondents. 


A  registered  dur-putneedar  is  liable  for  the  rent 
to  the  putneedar,  though  the  former  has  sold  his  tenure 
to  another  not  acknowledged  by  the  latter.  A  payment 
made  by  the  purchaser  of  the  dur-putnee  who  has  not 
obtained  registration,  in  order  to  save  the  putnee  from 
sale,  is  a  voluntary  payment  which  the  registered 
dur-putneedar  cannot  claim  to  deduct  from  the  rent 
due  Dy  him  to  the  putneedar. 

Plaintiff,  a  putneedar,  sues  Sitanath 
Ghose,  dur-putneedar,  for  rent.  There  is 
no  doubt  that  Sitanath  is  the  registered 
dur-putneedar  and  liable  for  the  rent,  though 
he  asserts  that  he  has  sold  to  one 
Sowdaminee  not  acknowledged  by  the 
putneedar.  It  appears  ^  that  the  putnee 
having  been  advertised  for  sale  for  arrears, 


the  balance  was  paid  by  Sowdaminee,  not  00  ' 
account  of  Sitanath,  but  in  her  own  name--l 
her  object  being,  in  fact,  to  establish  h©"*^ 
position  as  dur-putneedar.  Sitanath  Ghose 
now  seeks  to  deduct  from  the  rent  due  by 
him  this  payment  made  by  Sowdaminee. 
We  think  that  he  cannot  do  so.  Till  Sow- 
daminee establishes  her  interest  in  the  estate 
and  obtains  registration,  all  payments  made 
by  her  are  those  of  a  mere  volunteer,  and 
Sitanath  can  claim  no  deduction  for  pay- 
ments made  by  another  person  not  on  his 
account.  In  fact,  the  struggle  has  througli- 
out  been  to  force  plaintiff  to  recognise 
Sowdaminee  ;  and  till  Sowdaminee  has  a  legal 
status,  whatever  she  pays  otherwise  than 
on  account  of  Sitanath  is  paid  at  her  own 
risk.  Sitanath  cannot  have  credit  for  the 
payments.  The  decision  of  the  Court  be- 
low is  reversed,  and  Rupees  2,053-7-9  will 
be  addM  to  the  decree  already  passed  in 
plaintifiE's  favor. 


The  25th  June  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

No  appeal  (from  order  of  Deputy  CoUeotvr  is 
execution)— Power  of  Hieh  Court  (andef 
Section  35,  Act  XXIII.  of  x86x)-Jn<^«««* 
to  include  value  of  Stamps. 

Case  No.  62  of  1866  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  pasxi 
by  the  Officiating  Judge  of  Dacca,  d&it^ 
the  ist  December  i86j,  reversing  an  order 
passed  by  the  Deputy  Collector  ofF^fttd- 
pore,  dated  the  22nd  August  i86$. 

Mr.  R.  C.  Bell  Campbell  (Decree-holder), 

Respondent, 

versus 

Cazee  Abdool  Huq  (Judgment-debtor), 

Appellant. 

Mr.  R.  E.  Jwidale  for  Appellant 

Baboos  Chunder  Madhub  Ghose  and  Kkt^ 
Mohun  Mookerjee  for  Respondent. 

On  a  question  arising*  under  Section  93,  Act  X. « J*^ 
the  Deputy  Collector  held  that  the  Jud^nientwasW* 
sifm  exceeding"  ^00  rupees,  by  including  tbe^wg^ 
stamps  incurred  in  taking  out  execution.  The  Jinl'^ 

h 


•   l866;] 


ActX. 


THE   WEEKLY   REPORTER. 


Rulings, 


appeal  held  that  the  value  of  the  stamps  should  not  be 
taken  intoaccountj  and  reversed  the  Dsput}^  Collector's 
order.  The  Judge  had  no  authority  to  entertain  an  ap^al 
'from  an  oroer  of  the  Deputy  Collector  passed  in  execu- 
tioo;  and  the  High  Court,  under  Section  34,  Act  XXI 11. 
of  iS6f,  and  following  the  principle  of  Sections  1S7  and 
18S  of  Act  VIII.  of  iS5p  (according  to  which  the  value  of 
stamps  used  in  enforcing  a  decree  is  required  to  be  in- 
cluded in  the  judgment),  restored  the  order  of  the  De- 
puty Collector. 

This  is  an  application  to  this  Court  under 
Section  35,  Act  XXIII.  of  1861.  The 
Judge  of  Dacca  has  entertained  an  appeal 
from  the  order  of  a  Deputy  Collector  passed 
in  execution  of  decree  in  a  suit  under  Act  X.  of 
1859,  and  has  reversed  the  order  of  the 
Deputy  Collector.  There  is  no  doubt  that 
the  Judge  had  no  authority  to  receive  any 
feuch  appeal.  Section  151,  Act  X.  of  1^59, 
lays  down  that  no  order  of  a  Deputy  Collec- 
tor passed  ''after  decree  and  relating  to  the 
execution  thereof  shall  be  open  to  revision 
or  appeal  olher\iise  than  as  expressly  pro- 
vided in  this  Act.''  As,  then,  there  is  no  pro- 
vision in  the  Act  for  such  an  appeal,  it 
follows  that  the  Judge  exceeded  his  authority 
in  hearing  it>  and  his  order  must  be 
reversed. 

But  it  is  said  that  this  Court  has  authority 
by  the  same  Section  to  pass  such  other' order 
in  the  case  as  to  it  may  seem  right,*  and 
therefore,  if  we  consider  the  decision  of  the 
judge  right,  and  that  of  the  Deputy  Collector 
wrong,  we  may  pass  the  order  which  the 
judge  has  passed.  There  are  precedents  to 
the  effect  that  this  Court  has  such  authoril^v. 
Without  giving  any  opinion  upon  ihe  point, 
We  have  heard  the  appellants'  pleader  on  the 
question  which  was  before  the  Deputy  Col- 
lector. It  arose  under  Section  92  of  Act  X. 
'(A  1859,  which  lays  down  that  "  no  process  of 
execution  of  any  description  shall  be  issued 
pn  a  judgment  under  this  Act  after  the  lapse 
of  three  years  from  the  date  of  such  judg- 
ment, unless  the  judgment  be  for  a  sum  ex- 
ceeding 503  rupees."  It  is  admitted  that 
the  judgment  in  the  case  was  under  500 
rupees^  if  the  value  of  stamps  incurred  in 
^ng  out  execution  is  not  included  in  it, 
and  that  the  judgment  is  for  a  sum  exceeding 
500  rupees,  if  the  value  of  those  stamps  be 
taken  into  account.  The  Deputy  Collector 
iwaa  of  opinion  that  it  should  be  taken  into 
account.    The  Judge  field  that  it  should  not. 

There  are  no  particular  Sections  of  Act  X. 
which  can  be  referred  to  as  ruling  this  point. 
Although  the  provisions  of  Act  VIII.  of  1859 
'do  not  in  their  entirety  necessarily  apply  to 
Act  X.  on  points  on  which  Act  X.  is  silent, 
and  Act  Vill.  is  not  distinctly  incorporSted 
^tb  h,  still  ^t  think  that,  in  deciding  a 
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general  point  of  law  of  this  description,  we 
cannot  do  better  than  be  guided  by  the 
general  principle  of  law  which  we  find  in 
that  Act.  Section  187  states  that  the  judg- 
ment shall  in  all  cases  direct  by  whom  the 
costs  are  to  be  paid.  Section  188  explains 
that  "  under  the  denomination  of  costs  ar^ 
"  included  the  whole  of  the  expenses  neces- 
"  sarily  incurred  by  either  party  on  account 
''of  the  suit,  and  in  enforcing  the  decree 
''passed  therein,  such  as  the  expense  of 
'•  stamps,"  &c.,  &c.  In  any  suit  under  Act 
VIII.  of  1859,  it  is  clear  from  these  Sections 
that  the  value  of  stamps  required  and  used  in 
enforcing  a  decree  would  be  held  to  be  in? 
eluded  in  the  judgment.  We  would  apply  the 
same  law  to  judgments  in  Act  X.  suits — the 
more  so  as  we  consider  its  principle  to  be 
reasonable  and  proper. 

Under  these  circumstances,  it  is  not  necesr 
saiy  that  we  should  pass  any  further  order 
in  this  case  than  to  restore  the  original  or; 
der  of  the  Deputy  Collector  in  Us  vx* 
tegrity,  which  we  accordingly  hereby  do.       . 

The  costs  of  this  appeal  will  be  paid  by  the 
respondent..  ,.  ,  , 


'.  -.? 


The  26th  June  1866. 

Present  : 

The  Hon'ble  F.  H.  Ivemp  and  \V.  S.  Seton* 

Karr,'  Judges. 

Endowment^Kabooleut. 

Case  No.  509  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed' ^hy 
the  Judge  of  Chittagong,  dated  the  2gth 
November  i86$y  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District^  dated  the  26th  January  t86$, 

Hiddutt  Ali  (Defendant),  Appellant, 

versus 

Koleemaalla  Meeajee  Mutwallee  (Plaintiff), . 

Respondent,     • 

Baboo  Kishen  Succa  Mookerjee  for  Appel* 

lant. 

Baboo  Gopeenath  Mookerjee  for  Respond- 
ent. 

A  suit  by  the  mutwallee  of  a  mosque  to  obtain  d 
kubooleut  from  a  khadim  or  subordinate  servant  attach- 
ed to  Ihe  mos(}ue  will  not  lie  under  Act  X.  of  1859. 
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The  27lh  June  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kf,,  Chief 
Justice^  and  the  Hon^ble  G.  Loch,  Judge. 

Appeal— Suit  for  Distraint  under  zoo  Ra.— 

Procedure. 

Case  No.  3174  of  1865  under  Act  X.  of 

.    1859. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  F,  B.  Simson,' Judge  of  Mymensingh, 
dated  the  24th  August  /8dj,  affirming  a 
decision  passed  by  Mr.    T,  Smith,  Officii 

.  citing  Deputy  Collector  of  that  District, 
dated  the  27 th  May  186 $, 

Raj  Chunder  Surmah  Chuckerbulty 
(Objector),  Appellant^ 

,  versus 

Gour  Mohun  Deb  (Plaintiff)  and  others 
(Defendants),  Respondents, 

•  •       *  •  •         • 

'  Sahoo  Nil  Madhub  Sein  for  Appellant. 

\  Baboo  Luleet  Chunder  Sein  for 

.      .     Respondents. 

Where  a  third  party  intervenes  in  a  suit  under  Rs.  roo, 
and  the  Deputy  Collector  substantially  determines,  not 
simply  the  question  of  possession,  but  the  rtj^ht  of  the 
zemindar  to  distrain  for  the  rent  due  from  the  actual 
cultivator,  the  appeal  lies  to  the  Judge.  In  such  case, 
the  Court,  instead  of  simply  declaring  the  zemindar's 
right  to  distrain  upon  the  person  in  actual  possession, 
ought  .to  enquire  who  was  tne  actual  cultivator  or  ryot 
in  possession  of  the  land,  and  then  who  was  in  actual 
receipt  of  the  rents  from  that  ryot,  and  to  determine 
the  suit  according  to  the  result  of  that  enquiry  under 
Section  140,  Act  X.  of  1S59. 

It  appears  to  us  that  this  case  differs  from 
the  Full  Bench  decisipn  of  25th  May  1865. 
In  that  case,  it  was  held  merely  that  a  de- 
termination between  the  plaintiff  and  the 
intervenor  as  to  who  was  in  the  actual  re- 
ceipt of  rent  was  not  a  determination  of  a 
matter  of  right  or  interest  in  the  land  which 
would  give  an  appeal  to  the  Judge  instead 
of  to  the  Collector  in  a  case  in  which  the 
amount  was  under  Rs.  100*  But,  in  this 
case,  we  think  that  the  Deputy  Collector  did 
in  substance  determine,  not  simply  the 
question  who  was  in  possession,  but  whe- 
ther the  zemindar  had  the  right  to  distrain 
for  the  rent  due  from  the  actual  cultivators. 
The  plaintiff  Gour  Mohun  Deb  complained 
igainst  the  defendant,  who  was  the  zemindar, 
for  distraining  his  property.  The  defendant 
justified  the  distraint  by  8a3/Hng  that  Rumzan 
and  Nowaz  were  holding  the  land  under  her, 
^nd  that  they  were  the  persons  in  actual 


possession  and  cultivation  of  the  land.  She, 
therefore,  claimed  the  right  to  distrain,  not 
for  rent  due  from  the  mokurrureedar  who*^ 
intervened,  but  the  right  to  distrain  for  rent 
due  from  the  actual  cultivator.  The  appeU 
lant  intervened,  and  he  said  that  "  the  actoai 
'*  cultivator  of  the  land  is  the  plaintiff.  He, 
"  not  Rumzan  and  Nowaz,  is  the  actual  ryot 
"  and  cultivator,  and  he  (the  plaintiff)  holds, 
''  not  of  you,  but  of  me,  who  am  a  mokami^ 
''  reedar  and  in  actual  receipt  of  the  lent 
*'  from  the  actual  cultivator." 

The  Deputy  Collector  determined  that  the 
zemindar  was  entitled  to  distrain  upon  the 
land  for  any  rent,  whatever  it  might  be,  sa 
that,  in  substance,  he  determined  that  the 
zemindar  was  entitled  to  distrain  for  the 
rent  due  from  the  actual  cultivator.  If  so, 
it  followed  that  the  intervenor  was  not  en« 
titled  to  distrain  for  the  rent  due  from  the 
actual  cultivator.  The  judgment  did  not 
thereby  decide  whether  the  defendant  or 
the  intervenor  was  in  the  actual  receipt  of 
the  rent  from  the  actual  cultivators.  In 
substance,  it  determined  against  the  righl 
of  the  mokurrureedar  (the  appellant)  to 
distrarn,  v'hereas  the  Deputy  Collector 
ought  to  huve  determined  the  simple  qoci-* 
tion  of  who  was  in  actual  receipt  of  ren^ 
from  the  cultivator.  If  he  had  done  so,  thtf 
appeal  might  have  gone  to  the.  Collector 
according  to  the  Full  Bench  decision.  Bit 
he  has  substantially  determined  a  qaestiofl 
of  right,  and  the  appeal  was  properly  pie** 
ferred  to  the  Judge. 

Then,  with  reference  to  the  merits  of  the 
case,  it  appears  that  both  the  Deputy  Col- 
lector and  the  Judge  were  wrong,  because; 
they  held  that  the  zemindar  was  entitled  ta 
distrain  upon  the  person  in  actual  possession. 
Instead  of  doing  that,  they  ought  to  haver 
ascertained  who  was  the  person  in  actual 
possession,  and,  in  the  next  place,  who  wai 
in  actual  receipt  of  the  rent  from  tfait 
person. 

It  appears  to  us  that  the  appeal  mustbt- 
allowed  and  the  decisions  of  the  Lovei 
Courts  reversed,  and  the  case  must  go  badt 
to  the  first  Court  to  enquire,  first,  who  waa 
the  actual  cultivator  or  xyox.  in  possession 
of  the  land,  and  then,  who  was  the  person  in 
actual  receipt  of  the  rent  from  that  lyoC 
and  to  determine  the  suit  according  to  the 
result  of  that  enquiry  in  accordance  with 
the  provisions  of  Section  140,  Act  X.  of 
1859. 

Special  appeal  No,  3175  of  1865  is  gov- 
erned by  this  decision,  and  is  remanded  with 
similar  directions. 
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The  28th  June  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Estoppel  ^Finding^  of  possession  in  a  Miscel- 
laoeous  proceeding  under  Section  35,  Act  X.  of 

Case  No.  5840!  1866. 

Sptcial  Appeal  from  a  decision  passed  hv  the 

Judge  of  Shahabad,  dated  the  6th  December 

i86£,  affirming  a  decision  passed  by  the 

Sudder  Ameen  of  that  District,  dated  the 

^11  th  July  186$,    , 

-  Cajee  Rumzan  Ali  (Defendant),  Appellant, 

versus 

Chowdhry  Chultursal  Singh  (PlaintifF), 
Respondent. 

Mr.  R.  E.  twidale  for  Appellant. 

Baboo  Dwarkanath  Mitter  for  Respondent. 

'  A  fimiioe  ef  possession  in  a  miscellaneous  proceed* 
ing  ooderSectioo  25,  Act  X.  of  1859,  is  not  binding 
00  the  Gvil  Court. 

The  onus  bas  not  been  placed  upon  the 
wzbng  party.  The  possession  of  the  special 
appellant  has  not  been  found  in  any  suit  bu( 
In  a  xnisceUaneous  proceeding  under  Section 
35,  Act  X.,  which  is  not  binding  upon  the 
Civil  Court. 

The  finding  of  the  Court  below  that  the 
long  possession  of  the  special  appellant  has 
DOC  been  established  cannot  be  interfered 
with  in  special  appeal. 

The  appeal. is  dismissed  with  costs  and 
mlerest. 


The  28th  June  1866. 

Present : 

The  Hbri'ble  <5.  Loch  and  T..  S.  Jackson, 
1:  '  *    Judges.' 

tteasorement  (Dispated  right  to  the  land)— 
"  TwiidictUNi    (of   Collector)— Apipeal— Stamp 

Case  No.  13  bf  1866  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot,  dated  the  jyth 
November  iS6s,  reversing  an  order 
passed  by  the  Collector  of  that  District, 
dated  the  27th  May  iSSj. 

.     Mr.  J.  Smith,  Appellant, 

versus  • 

Baboo  Nun  dun  Lai,  Respondent.   -< 


Mr.  J.  S.  Rochfort  and  Baboo  Nil  Monee 
Sein  for  Appellant. 

Baboos  Dwarkanath  Mitter  and  Unnoda 
Pershad  Banerjee  for  Respondent. 

A  Collector's  jurisdiction  to  allow  a  measurement^ 
where  the  proprietary  right  to  the  land  is  contested,  is 


not  barred  by  Sections  9  and  10,  Act  VI.  of  1S62  B.  C, 

ned  that  the  party *seekin^ 
to  measure  is  in  receipt  of  the  rents.     If  the  Collector 


if  he  is  satisfied  that  the  party* seeking^  his  assistance 


disallows  the  measurement  on  the  ground  that  the  ap- 
plicant is  not  in  receipt  of  the  rents,  the  party  aggrieved 
may  appeal  to  the  Civil  Court. 

Petitions  of  appeal  in  such  cases  may  be  written  on 
the  stamp  used  for  miscellaneous  petitions. 

Loch,  J. — This  was  a  case  to  obtain  an 
order  from  the  Collector  for  the  measure^ 
ment  of  certain  lands  under  the  provisions 
of  Section  10,  Act  VL  of  1862,  Bengal 
Legislature.  The  respondent  intervened, 
but  the  Collector  passed  an  order  in  favor 
of  the  present  petitioner,  which  the  Judge 
reversed  in  appeal,  on  the  ground  that  the 
law  gave  the  Collector  no  jurisdiction  to 
determine  the  right  to  make  a  measurement 
where  the  proprietary  right  to  the  land 
was  contested. 

A  preliminary  objection  is  raised  to  the 
special  appeal  being  heard,  that  this  petition 
of  appeal  is  not  written  upon  a  stamp  of 
the  proper  value,  and  that  the  provisions  of 
Section  10,  Act  VL  of  1862  (B.  L.),  require 
that  petitions  of  appeal  be  written  on  the 
stamp  prescribed  by  Act  X.  of  1862.  Asy 
however,  we  are  at  a  loss  to  understand  how 
the  value  of  the  right  to  measure  is  to  be 
estimated,  and  the  pleaders  who  raise  the 
objection  are  unable  to  point  out  any  suit- 
able  mcde  of  calculation,  we  think  that  the 
petitioner  has  done  all  that  is  necessary  by 
writing  his  application  on  the  stamp  in  use 
for  miscellaneous  petitions  to  this  Court. 

We  think  the  Judge  was  wrong  in  hold- 
ing that  no  order  for  measurement  could 
be  legally  made  when  the  proprietary  right 
and  the  fact  of  possession  is  in  dispute.  No 
doubt,  the  provisions  of  Sections  9  and  10, 
Act  VI.  of  1862,  Bengal  Council,  relate  im- 
mediately to  disputes  between  landlord  and 
tenants,  and  do  not  distinctly  provide  for  the 
disposal  of  cases  such  as  the  present.  3at 
it  cannot  be  supposed  that  the  law  ever  in-* 
tended  to  leave  a  party  in  possession  helpless, 
and  to  tie  his  hands,  because  another  person 
disputed  his  rights  to  make  a  measurement. 
Where  such  a  dispute  does  arise,  the  Collec- 
tor has  to  determine  whether  the  party  seek-* 
ing  his  assistance  to  measure  is  in  receipt 
of  the  rents,  1.  e.,  is  in  possession.  If  he.  be 
satisfied  of  this,  he  can  give  the  aid  which 
the  law  authorizes  him  to  giye,  leaving  the 
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other  party  to  establish  his  right  by  regular 
suit.  If  possession  be  not  proved,  the  Col- 
lector will  reject  the  application  for  assist- 
ance. 

I  would  reverse  the  order  of  the  Judge 
with  costs. 

yackson,  J, — I  am  of  the  same  opinion. 
When  application  is  made  to  the  Collector 
under  Section  9,  Act  VI.  of  1862  (B.  C), 
for  an  order  allowing  a  measurement,  the 
Collector  is  undoubtedly  bound  to  satisfy 
himself  that  the  person  applying  is  a  person 
who  has  a  right  to  measuie — that  is,  that  he 
is  a  "  proprietor  of  an  estate  or  tenure,  or 
''  other  person  in  receipt  of  the  rents  of  an 
"  estate  or  tenure ;"  and,  if  the  Collector 
disallows  the  measurement,  on  the  ground 
that  the  applicant  is  not  a  person  having 
such  right,  the  party  aggrieved  has  the 
right  of  appeal  to  the  Civil  Court  under  Sec- 
tion IQ  of  the  same  Act. 

Whether,  in  such  a  case,  an  intervenor, 
Ttrho^e  objection  had  been  disallowed  by  the 
Collector,  would  be  entitled  to  appeal,  is  a 
question  which  we  need  not  at  present 
determine. 


The  29lh  June  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Measurement  (Diapnted  ri|:lit  to  the  bmd). 

Case  No.  115  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  (he 
Judge  0/  Rung  pore,  dated  i he  ijth  Decem- 
ber i86^j  reversing  a  decision  passed  by 
the  Deputy  Collector  of  thai  District, 
dated  the  28th  August  180^, 

Haradhun  Dutt  and  others  (Plaintiffs), 

Appellants, 

versus 

.  Hazee  Mahomed  and  others  (Defendants), 

Respondents. 

Paboos  Kishen  Dyal  Roy  and  Issur  Chunder 
Chuckerbutty  for  Appellants. 

No  one  for  Respondents. 

The  Revenue  Courts  have  jurisdiction  to  determine 
the  right  to  measurement  under  Section  9,  Act  VI.  of 
1862J  B.  C,  where  the  proprietary  right  to  the  land  is 
contested. 

This  was  a  suit  by  af  plaintiff  (alleging 
that  he  held  certain  khamar  lands  of  the 
xemindars  by  an  ikrar  from  that  person)  to 


measure  the  lands  of  certain  ryots  uader 
Section  9,  Act  VI.  of  1862  (Bengal  Council). 

A  putneedar,  with  a  putnee  lease  from  the . 
zemindar,  intervened,  and  cUimed  the  laiid|! 
sought  to  be  measured  by  plaintiff  as  part  (rf 
his  putnee. 

The  ryots  supported  the  putneedar. 

The  first  Court,  finding  on  the  evidence 
that  the  rypts  paid  their  rents  to  plaiotilf 
under  a  ''  Roka "  from  the  zemindar,  hell) 
that  the  plaintiff  was  in  receipt  of  rent  as 
landlord  ;  and  thus,  under  Section  77,  Act  X. 
of  1859,  the  ^^^^  Court  rejected  the  claim  of 
the  intervenors. 

The  putneedar  and  ryots  appealed  to  the 
Judge,  who  held  that,  as  there  was  a  coa- 
hicting  title  to  be  adjudicated,  as  belvecn 
the  plaiptiif  claiming  in  the  place  of  tiie^ie* 
mindar,  and  the  putneedar,  the  case  was  aot 
within  the  cognizance  of  the  Revenue 
Courts. 

Against,  this  decision  plaintiff  appeali, 
and  urges  that  this  is  a  wrong  view  of  tbe 
law ;  that  he  (plaintiff),  under  bis  ikrar  as  ia 
the  place  of  the  zemindar,  has  a  right  (0 
measure  according  to  Section  9,  Act  VI.  of 
1862  (Bengal  Council),  and  that  be  has  thii 
right  under  the  terms  of  Section  9,  Act  VL 
of  1862,  which  state  that  the  party  thereby 
authorised  to  make  a  general  survey  or 
measurement  is  "every  proprietor  of  an 
"  estate  or  tenure  or  other  person  in  receipt 
''  of  the  rents  of  an  estate  or  tenure,  an^ 
♦*  that  the  right  extends  to  the  lands  cola^ 
"  prised  in  such  estate  or  tenure  or  anj 
"  part  thereof,  unless  restrained  frona  doiag 
"  so  by  express  engagements  with  Ac 
"  occupants.'' 

Now,  it  is  not  contended  that  there  is 
any  express  stipulation  with  the  occupants 
of  the  land  in  this  case  to  restrain  plaintiff 
from  measuring. 

It  remains  to  be  decided  whether  the 
Judge  is  right  to  hold  that  be  has  no  jnHf* 
diction  on  the  ground  that  the  matter  ii 
one  of  title,  and  whether  the  ikrar  from  l^ 
zemindar  enables  plaintiff  to  measure  the 
lands. 

We  think  that  the  Revenue  Courte  have 
jurisdiction,  for  the  point  is  not  one  of  title 
to  be  tried  in  the  Civil  Court,  but  whelh» 
the  plaintiff  is  in  such  a  position  as  nndtf 
the  Revenue  Law  (Section  9,  Act  VI.  w 
1862,  Bengal  Code)  gives  him  the  power  to 
demand  a  measurement  of  the  estate  fnn 
the  Revenue  Courts,  /'.  ^.,  whether  he  »  j* 
receipt  of  the!  rents  of  the  estate.  It  is  ^ 
ffct  for  the  Lower  Court  to  try  whclhei  tw 
rents  of  this  khamar  land  are  collecied  by 
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the  plaintiff  or  the  defendant,  and  to  allow 
pt  disallw  measurement  according  to  his 
decision  on  that  point. 

We   remand    this    case    accordingly   for 
re-trial  with  reference  to  the  above  remarks. 


The  3rd  July  1866. 

Prtsent : 

The  Hon'blc  C.  B.  Trevor  and  G  Loch, 

Judges. 

Tfattferable  Onder-tenure  (Sale  of— in  execu- 
tiea  dor  reotHSiiH  for  kubooleat  at  neicbbonr- 
iof  rates. 

Cases  Nos.  491  to  494  of  1866  under  Act  X. 

of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  the  24'Pergunnahs,  dated  the 
^th  December  186$^  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District^  dated  the  aglh  August  186^. 

'  Srishteedhur  Mundul  {^\^\nWS),  Appellant, 

versus 

Gobind  Sumckar  (Defendant),  Respondent. 

Baboos  Hem  Ch under  Banerjee  and  Show* 
anee  Churn  Dutt  for  Appellant. 

Baboo  Kishen  Succa  Moohtrjee  for 
Respondent. 

Tile  purchaser  of  a  transferable  under-tenure  in  exe- 
5*^100  ol  a  decree  for  rent  may  void  any  lease  or  hold- 
M^T  vitliMi  the  tenure  not  specially  protected  by  law, 
•lui  conseqtiently  may  sue  for  a  kuoooleut  at  rates  paid 
for  similar  lai^  in  the  neij^hboiirhood. 

Plaintiff,  the  ptirchaser  in  Assin  1371 
of  an  tmder-tennre,  under  Section  105  of 
Act  X.  of  1859  and  VIII.  of  1835,  sues  de- 
fendant for  Rubooleut  at  the  rate  paid  by 
the  same  class  of  ryots  for  lands  of  a  simi- 
lar description  in  the  places  adjacent. 

The  defendant  pleaded  mokurruree  pot- 
tdis  granted  by  the  ouC-gofng  tenant  in 
ij66«  1264,  and  1353. 

The  Lcnrer  Courts  both  found  the  pottahs 
genuine^  and,  considering  that  the  sale 
was  one  in  execution  of  a  decree,  dismissed^ 


the  plaintiff's  suit,  Considering  him  bound  hj 
the  pottah  granted  by  his  predecessor. 

Plaintiff  now  appeals  specially,  urging 
that»  as  he  is  the  purchaser  of  the  tenure, 
and  as  the  pottahs  bear  dates  severally  in 
1353,  1364,  and  1266,  he  is  not  bound  either 
by  the  nature  of  his  purchase  or  by  length 
of  possession  with  uniform  payments  to  re- 
gard the  pottahs,  but  is  entitled  to  reilt 
at  the  rate  which  similar  ryots  pay  for 
similar  lands  In  the  neighbouring  places. 

We  think  there  can  be  no  doubt  that, 
under  the  circumstances  of  this  case,  the 
contention  of  plaintiff  is  correct,  and  that 
he  is  entitled  to  what  he  claims.  The  Lower 
Appellate  Court  seems  to  have  fallen  into 
the  error  of  considering  that  the  rights 
conveyed  to  the  purchaser  were  only  those 
of  the  purchaser  in  execution  of  an  ordinary 
decree.  This  is  not  the  case.  Plaintiffs 
have  purchased  the  tenure,  and  can  avoid 
any  lease  or  holding  within  their  tenure  not 
specially  protected  by  law.  The  Judge  will 
enquire  into  the  rates  paid  by  similar  ryots 
of  similar  lands  in  the  places  adjacent  to  the 
defendant's  lands,  and  give  plaintiff  what- 
ever rate  of  rent  may,  after  such  enquiry, 
seem  fair  and  equitable. 


The  3rd  July  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges. 

Nowabad  and  Torrof  lands— Reaofflption  waA 
Settlemeilt— Kaboolent 

Case  No.  535  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Chittagong,  dated  the  2pth  No- 
vember  186 j,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  ph  October  186 1. 

Huro  Doss  Raha  (Plaintiff),  Appellant, 

versus 

Traheeram  Paul^nd  others  (Defendants), 

Respondents. 

Baboo  Moitee  Lai  Mookerjee  for  Appetlattt 
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Bahoo  Kishen  Succa  Mookerjee  for 
Respondents. 

Where  ryots  continue  to  pay  rent  to  the  parties  from 
whom  they  got  their  leases  of  turruf  and  Nowahad 
lands,  the  mere  fact  that  Government  resumed  and  se- 
parately settled  the  Nowabad  lands  with  the  turruf- 

-<l^rs  will  not  injure  the  rights  of  the  ryots  nor  affect  the 
presumption  aiisin^  from  uniform  payment  of  rent  fdr 
2o  years.  All  that  tne  purchaser  of  the  Nowabad  lands 

•sold  for  arrears  of  rent  can  claim  is  a  kubooleut  tor  the 
proportion  of  the  rent  assessed  on  the  Nowabad  lands 
and  hitherto  paid  to  the  Turrufdars. 

Plaintiff  purchased  a  Nowabad  Talook 
sold  for  arrears  of  rent.  He  brings  this 
suit  to  obtain  a  kubooleut  at  certain  rates. 
The  defendants  pleaded  payment  of  an  uni- 
form rate  of  rent,  and  the  Judge  found  for 
the  defendant  on  the  presumption  arising 
^rom  their  having  held  the  lands  for  twenty 
years.  The  case  was  remanded  to  allow  the 
[plaintiff  an  opportunity  to  rebut  this  presump- 
tion by  legal  evidence,  and  the  Judge  now 
.holds  that  the]  plaintiff  has  entirely  failed  to 
do  so.  He  accordingly  dismissed  the  suit, 
giving  a  decree  for  the  defendants  with 
costs. 

\  In  special  appeal,  it  is  urged  that  the 
leases  under  which  the  tenants  hold  are  de- 
*rived  from  the  turrufdars  ;  that  the  turrufs 
'and  Nowabad  Talooks  are  separated  ;  and 
that  a  lease  given  for  turruf  lands  cannot  be 
binding  against  the  purchaser  of  a  Nowabad 
tenure.  It  appears  that  the  turrufdars,  from 
whom  the  defendants  derive  their  title,  at 
one  time  held  the  Nowabad  lands  as  part 
of  their  turrufs,  and  that  the  defendants' 
lease  comprised  lands  both  in  the  turruf 
and  in  the  Nowabad  lands  which  were 
subsequently  separated  from,  the  turruf  by 
Government  and  separately  settled.  If  the 
defendants  continued  to  pay  rent  to  the 
^parties  from  whom  they  got  their  lease  so 
long  as  they  continued  to  hold  the  turrufs 
and  the  Nowabad  lands,  the  mere  fact  that 
•  Government  resumed  and  separately  settled 
the  Nowabad  lands  with  the  turrufdars 
will  not  injure  the  rights  of  the  defendants, 
nor  affect  the  presumption  arising  from  the 
payment  of  an  uniform  rate  of  rent  for 
twenty  years.  All  that  the  plaintiff  can 
ask  is  for  the  defendant  to  give  them  kuboo- 
leuts  for  their  proportion  of  the  rent  as- 
signed on  the  Nowabad  lands  which  they 
have  hitherto  paid  to  the  turrufdars  ;  and 
this  the  defendants  are  willing  to  do. 

The  special  appellant  further  objects  that 
the  Judge  should  not  have  dismissed  his 
claim  altogether,  but  liave  given  him  a 
decree  for  what  the  defendants  were  willing 
to  give.    He  did  not  ask  for  that,  and  there- 


fore the  Judge  was  right  in  ..dismissing  hia 
suit.  This  decision,  however,  will  noit 
prevent  plaintiff  now  obtaining  from  thd 
defendants  what  they  are  willing  to  give. 
We  dismiss  the  appeal  with  costs. 


The  4lh  July  1866. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges, 

Remand— Eyidence. 
Case  No.  577  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  tht 

-"   y^g^  of  Pumeah^  dated  the  Jth  December 

i86$^  modifying  a  decision  passed  by  the 

Deputy  Collector  of  that  District ^  dated  the 

2nd  October  i860.  ' 

Boola  Singh  (PlainlifiF),  Appellant, 

•      .  .  .  * 

versus 

Bibee  Reazoonissa  (Defendant), 
Respondent.  \  ^ 

Baboos    Uprokash   Chunder  Mookerjee  .  apd 
Greesh  Chunder  Ghose  for  Appellant.  * 

Baboo  Romanath  Bose  for  Respondent. 

Where  a  Judge  enters  mto  the  lyKcrits  of  a  c^se  re- 
manded to  his  predecessor  for  a  legal  judgment,  if  he  ad- 
mits further  evidence  on  the  part  of  the  defendant,  he 
cahnot  refuse  to  admit  that  offered  by  the  plaintiff. 

As  the  former  Judge  had  left  the  district 
when  the  case  was  remanded  for  him  to  draw 
up  a  legal  judgpient,  we  think  it  was  open 
to  the  present  Judge  to  enter  into  the  merits, 
and  pass  a  fresh  decision  in  the  case ;  but  we 
do  not  understand  why,  on  the  7th  Decem- 
ber, he  admitted  fresh  evidence  on  the  part 
of  the  defendant,  and  refused  to  admit  that 
offered  by  the  plaintiff.  We  think  that,  if 
he  gave  the  one  party  this  advantage,  he 
should  have  treated  the  other  party  in  a 
similar  manner. 

Another  question  is  raised  that  the  notice 
such  as  served  was  not  a  legal  notice,  inasmuch 
as  it  did  ^ot  state,  as  required  by  law,  the 
grounds  on  which  enhanced  rent  was  de* 
manded. 

We  remand  the  case  with  direction  to  the 
Judge  to  permit  the  plaintiff  to  put  in  the 
additional  evidence  offered  on  7th  Decem- 
ber by  him,  and  to  consider  the  objection 
taken  to  the  notice. 
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The  5th  July  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Evidence  (of  rent)— Zemindar's  loazima  papers. 

Case  No.  810  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  deeision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
22nd  December  186^,  affirming  a  decision 
passed  by  the  Collector  of  that  District, 
dated  the  2$th  August  186^, 

Shibo  Soonduree  Debia  andothers  (Plaintiffs), 

Appellants, 

versus 

Ram  Dhamait  Kunnee  and  others  (Defend- 
ants), Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellants. 
Baboo  Nil  Madhub  Sein  for  Respondents. 

The  mere  insertion  of  the  name  of  the  defendant's 
faither  in  the  lottsima  papers  of  the  xemindar  is  no 
sufficient  evidence  that  rent  has  ever  been  paid  for  the 
lands  m  dispute. 

This  suit  was  remanded  with  permission 
to  the  plaintiff,  special  appellant,  to  amend 
his  plaint. 

The  onus  of  starting  his  case  by  shewing 
that  the  lands  were  m^I,  and  that  rent  had 
at  some  time  been  paid  for  them,  was  laid 
on  the  plaintiff,  who  has  failed  to  discharge 
himself  of  the  same. 

The  mere  insertion  of  the  name .  of  the 
defendant's  father  in  the  loazima  papers 
oi  the  zemindar — papers  over  which  the 
zemindar  has  complete  control — is  no  evi- 
dence that  rent  has  ever  been  paid  for  the 
lands  in  dispute. 

The  appeal  must  be  dismissed  wkh  costs 
and  Interest. 

Vol.  VI. 


The  5th  July  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 
pherson,  Judges. 

*  Right  of  occupancy— Bhagdaree  tenures. 

Case  No.  382  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofHooghly,  dated  the  20th  November 
i86j,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  i*jth  December  186^. 

Hureehur  Mookerjee  (Plaintiff),  Appellanfy 

versus 

Biressur  Banerjee  and  others  (Defendants), 

Respondents, 

Mr.  R,  T,  Allan  and  Baboo  Bama  Churn 
Banerjee  for  Appellant. 

Baboo  Mohendro  Lai  Shome  for  Respond- 
ents. 

Ordinarily,  a  holding  under  a  Bhagdaree  tenure 
(f .  e.,  upon  a  rent  consistincr  of  a  portion  of  the  produce) 
would  establish  a  right  oT  occupancy  under  Sectiea  % 
Act  X.  of  1S59. 

The  special  appellant  in  this  case  claims 
khas  possession  of  eeitain  shares  in  certain 
tanks.  The  defendant  first  denied  the  extent 
of  the  shares  claimed,  and,  secondly,  pleaded 
that,  even  admitting  that  plaintiff  is  the  ze- 
mindar of  a  small  share^  he  has  a  right  of 
occupancy,  and  that  he  is  entitled  to  rent, 
but  not  to  khas  possession. 

It  is  alleged  by  the  plaintiff  that  he  was 
in  possession,  and  that  he  has  been  dispos- 
sessed by  defendant,  and  he  prays  to  recover 
possession. 

The  Lower  Appellate  Court  finds  as  a  fact 
that  plaintiff  has  not  proved  title  or  pos- 
session of  the  share  claimed  by  him,  and  that 
his  share  is  something  very  small,  as  admit- 
ted by  the  defendants,  namely,  a  moiety  of  i 
anna  and  5  gundas.  The  Judge  further 
finds  that  the  defendants  have  been  in  posses- 
sion for  very  many  years,  for  some  time  as 
Bhagjotedars,  and  latterly  under  a  poCtah 
from  a  great  majority  of  the  shareholders. 

No  doubt,  ordinarily  speaking,  a  holding 
under  a  bhagdaree  tenure — that  is,  upon  a  refit 
consisting  of  a  portion  of  the  produce — would 
establish  a  right  of  occupancy  as  much  as 
if  held  upon  payment  of  rent  of  any  other 
kind.  But  the  special  appellant  contends 
that  the  defendants  by  their  pottah  from  the 
other  shareholders  have  admiited  the  land  tO'. 
'  be  hhamar  lands,  and  can  acquire  nor  right  fif 
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Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Where  ryots  continue  to  pay  rent  to  the  parties  from 
whom  they  got  their  leases  of  turruf  and  Nowabad 
lands,  the  mere  fact  that  Government  resumed  and  se- 
parately settled  the   Nowabad  lands  with  the  turruf- 

•4lars  will  not  injure  the  rights  of  the  ryots  nor  affect  the 
presiimption  arising  from  uniform  payment  of  rent  fdr 
3o  years.  All  that  the  purchaser  of  the  Nowabad  lands 

•Sold  for  arrears  of  rent  can  claim  is  a  kubooleut  tor  the 
proportion  of  the  rent  assessed  on  the  Nowabad  lands 
and  hitherto  paid  to  the  Turrufdars. 

Plaintiff  purchased  a  Nowabad  Talook 
sold  for  arrears  of  rent.  He  brings  this 
suit  to  obtain  a  kubooleut  at  certain  rates. 
The  defendants  pleaded  pa>ment  of  an  uni- 
form rate  of  rent,  and  the  Judge  found  for 
the  defendant  on  the  presumption  arising 
^rom  their  having  held  the  lands  for  twenty 
years.  The  case  was  remanded  to  allow  the 
plaintiff  an  opportunity  to  rebut  this  presump- 
tion by  legal  evidence,  and  the  Judge  now 
'.holds  that  the]  plaintiff  has  entirely  failed  to 
do  so.  He  accordingly  dismissed  the  suit, 
giving  a  decree  for  the  defendants  with 
costs. 

\  In  special  appeal,  it  is  urged  that  the 
leases  under  which  the  tenants  hold  are  de- 
*rived  from  the  turrufdars  ;  that  the  turrufs 
•and  Nowabad  Talooks  are  separated  ;  and 
that  a  lease  given  for  turruf  lands  cannot  be 
binding  against  the  purchaser  of  a  Nowabad 
tenure.  It  appears  that  the  turrufdars,  from 
whom  the  defendants  derive  their  title,  at 
one  time  held  the  Nowabad  lands  as  part 
of  their  turrufs,  and  that  the  defendants' 
lease  comprised  lands  both  in  the  turruf 
and  in  the  Nowabad  lands  which  were 
subsequently  separated  from,  the  turruf  by 
Government  and  separately  settled.  If  the 
defendants  continued  to  pay  rent  to  the 
'parties  from  whom  they  got  their  lease  so 
long  as  they  continued  to  hold  the  turrufs 
and  the  Nowabad  lands,  the  mere  fact  that 
•  Government  resumed  and  separately  settled 
the  Nowabad  lands  with  the  turrufdars 
will  not  injure  the  rights  of  the  defendants, 
nor  affect  the  presumption  arising  from  the 
payment  of  an  uniform  rate  of  rent  for 
twenty  years.  All  that  the  plaintifiF  can 
ask  is  for  the  defendant  to  give  them  kuboo- 
leuts  for  their  proportion  of  the  rent  as- 
signed on  the  Nowabad  lands  which  they 
have  hitherto  paid  to  the  turrufdars  ;  and 
this  the  defendants  are  willing  to  do. 

The  special  appellant  further  objects  that 
the  Judge  should  not  have  dismissed  his 
claim  altogether,  but  tiave  given  him  a 
decree  for  what  the  defendants  were  willing 
to  give.    He  did  not  ask  for  that,  and  there- 


fore the  Judge  was  right  in  dismissing  his 
suit.  This  decision,  however,  will  not 
prevent  plaintiff  now  obtaining  from  tU 
defendants  what  they  are  willing  to  give 
We  dismiss  the  appeal  with  costs. 


The  4th  July  1866. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judgei, 

Remand— Eyidence. 

Case  No.  577  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  ike 

-'   7^g^  of  Purneahy  daltd  the  ylh  Dectmbtr 

186^,  modifying  a  decision  passed  by  ike 

Deputy  Collector  of  that  District,  dated  ike 

2nd  October  i860, 

Boola  Singh  (Plaintiff),  Appellant, 

versus 

Bibee  Reazoonissa  (Defendant), 
Respondent, 

Baboos    Uprokash   Chunder  Mookerjee  vA 
Greesh  Chunder  Ghose  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

Where  a  Judge  enters  into  tbc  nvtrits  of  a  case  le* 
manded  to  his  predecessor  for  a  legal  judgment,  if  bead- 
mits  further  evidence  on  the  part  of  the  defendant,  ke 
catinot  refuse  to  admit  that  offered  by  the  plaintiff. 

As  the  former  Judge  had  left  the  district 
when  the  case  was  remanded  for  him  to  drav 
up  a  legal  judgment,  we  think  it  was  open 
to  the  present  Judge  to  enter  into  the  merits, 
and  pass  a  fresh  decision  in  the  case;  but  we 
do  not  understand  why,  on  the  7th  Decem- 
ber, he  admitted  fresh  evidence  on  the  part 
of  the  defendant,  and  refused  to  admit  thst 
offered  by  the  plaintiff.  We  think  that,  if 
he  gave  the  one  party  this  advantage,  be 
should  have  treated  the  other  party  in  t 
similar  manner. 

Another  question  is  raised  that  the  notice 
such  as  served  was  not  a  legal  notice,  inasmucbl 
as  it  did  ^ot  state,  as  required  by  law,  the 
grounds  on  which  enhanced  rent  was  d^| 
manded. 

We  remand  the  case  with  direction  totke 
Judge  to  permit  the  plaintiff  to  put  in  d* 
additional  evidence  offered  on  7th  Dcce** 
ber  by  him,  and  to  consider  the  abjedonj 
taken  to  the  notice. 
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The  5th  July  1866. 
Present: 
The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

« 

Karr,  Judges. 
BTidence(of  rent)— ZemindAr's  loazima  papers. 
Case  No.  810  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
22nd  December  i86$^  affirming  a  decision 
pttssed  by  (he  Collector  of  that  District, 
dated  the  2Sth  August  i86j. 

Shibo  Soondtiree  Debia  and  others  (Plaintiffs), 

Appellants, 

versus 

Ram  Dhamait  Kunnee  and  others  (Defend- 
ants), /Respondents, 

Baboo  Bama  Churn  Banerjee  for  Appellants. 
Baboo  Nil  Madhub  Sein  for  Respondents. 

The  mere  insertion  of  the  name  of  the  defendant's 
lather  in  the  lossima  papers  of  the  temindar  is  no 
tvScieot  evidence  that  rent  has  ever  been  paid  for  the 
iMdt  in  iSspute. 

This  suit  was  remanded  with  permission 
^  the  plaintiff^  special  appellant,  to  amend 
his  plaint. 

The  onus  of  starting  his  case  by  shewing 
that  the  lands  were  mdl,  and  that  rent  had 
at  some  time  been  paid  for  them,  was  laid 
00  the  plaintiff,  who  has  failed  to  discharge 
himself  of  the  same. 

The  mere  insertion  of  the  name  of  the 
defendant's  father  in  the  loazima  papers 
of  the  zemindar — ^papers  over  which  the 
seniiidar  has  complete  control — is  nt>  evt- 
dence  that  rent  has  ever  been  paid  for  the 
hnds  in  dispute. 

'  The  appeal  must  be  dismissed  with  co^ 
tnd  Interest. 
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The  5th  July  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 
pherson,  Judges. 

*  Right  of  occupancy— Bhagdaree  tenures. 

Case  No.  382  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofHooghlyy  dated  the  20th  November 
t86$y  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  iph  December  186^. 

Hureehur  Mookerjee  (Plaintiff),  Appellant, 

versus 

Biressur  Banerjee  and  others  (Defendants), 

Respdndents, 

Mr.  R,  T.  Allan  and  Baboo  Bama  Churn 
Banerjee  for  Appellant 

Baboo  Mohendro  Lai  Shome  for  Respond- 
ents. 

Ordinarily,  a  holding^  under  a  Bhagdaree  tenure 
(t.  e.,  upon  a  rent  consisting  ot  a  portion  of  the  produce) 
would  establish  a  right  •!  occupancy  under  Sectiea  0^ 
Act  X.  of  1S59. 

The  special  appellant  in  this  case  claims 
khas  possession  of  eeitain  shares  in  certain 
tanks.  The  defendant  first  denied  the  extent 
of  the  shares  claimed,  and,  secondly,  pleaded 
that,  even  admitting  that  plaintiff  is  the  ze- 
mindar of  a  small  share,  he  has  a  right  oj 
occupancy,  and  that  he  is  entitled  to  rent, 
bat  not  to  khas  possession. 

It  is  alleged  by  the  plaintiff  that  he  was 
in  possession,  and  that  he  has  been  dispos- 
sessed by  defendant,  and  he  prays  to  tefSOVer 
possession. 

The  Lower  Appellate  Court  finds  as  a  fact 
that  plaintiff  has  not  proved  title  or  pos- 
session of  the  share  claimed  by  him,  and  that 
his  share  Is  something  very  small,  as  admit- 
ted by  the  defendants,  namely,  a  moiety  of  i 
anna  and  5  gundas.  The  Judge  further 
finds  that  the  defendants  have  been  in  posses- 
sion for  very  many  years,  for  some  time  as 
Bhagjotedars,  and  latterly  ander  a  poltah 
from  a  great  majority  of  the  shareholders. 

No  doubt,  ordinarily  speaking,  a  holding 
under  a  bhagdaree  tenure — that  is,  upon  a  retit 
consisting  of  a  portion  of  the  produce — would 
establish  a  right  of  occupancy  as  much  as 
if  held  upon  payment  of  rent  of  any  other 
kind.  But  the  special  appellant  contends 
that  the  defendants  by  their  pottah  from  the 
other  shareholders  have  admiited  the  land  tO. 
be  ihamar  Unds,  and  can  acquire  aa  right  ef 
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occupancy  under  Section  6  of  Act  X.  of 
1859. 

We  observe,  however,  that  the  plaintiff 
did  not  sue  to  dispossess  a  tenant-at-will  in 
due  course  after  due  notice  given.  There  is 
no  allegation  that  he  gave  the  defendants  any 
notice  to  quit.  His  case  was  that  he  had 
been  dispossessed  by  the  defendants,.and  this 
has  been  found  to  be  false.  We  also  find  in  the 
grounds  of  special  appeal  that  the  objection 
that  the  land  was  khamar  has  not  been  taken, 
and  under  these  circumstances  we  do  not 
think  we  are  bound  to  enter  upon  the  ques- 
tion of  the  khamar  character  of  the  land, 
or  of  the  right  of  one  small  shareholder 
to  khas  possession  when  the  tenant  holds  by 
lease  from  the  other  shareholders ;  and  there- 
fore we  dismiss  the  special  appeal  with  costs 
and  interest. 


The  6th  July  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Bahancement— Onus  probandi  (as  to  rate 

claimed). 

Case  No.  486  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dinagepore,  dated  the  y)th  No- 
vember 186^^  modifyin$f  a  decision  passed  by 
the  Deputy  Collector  of  that  District ^  dated 
the  14th  September  i86y 

Kbola  Mundul  and  another  (Plaintiffs), 

Appellants, 

versus 

Piroo  Sircar  and  others  (Defendants), 
Respondents, 

Baboo  Greeja  Sunkur  Mojoomdar  and 
Kishen  Dyal  Roy  for  Appellants. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondents. 

Where  a  plaintiff  sues,  not  under  Section  8,  but  under 
Section  17,  Act  X.  of  l^5Q,  he  is  bound  to  prove  the 
alleged  rate  he  claims-  On  his  faihire  to  do  so,  the 
Judffe  is  not  obliged  to  order  the  Ameen  who  measured 
the  umds  to  fix  the  rates. 

Plaintiff  in  this  case  sued  to  enhance 
on  the  grounds  specified  in  Section  17,  Act 
X.  of  1859,  alleging  that  the  rate  he  should 
receive  under  that  law  was  Rs.  a  per  beegah. 


Defendant  pleaded  non-liability  to enhance-i 
ment. 

The  Lower  Appellate  Court  found  defend- • 
ant  was  liable,  but,  as  plaintiff  g^ve  no  proof 
of  his  allegation  of  the  proper  rate  being 
2  rupees,  the'  Lower,  Appellate  Court  dis- 
missed that  part  of  plaintiffs  case. 

Plaintiff  appeals  specially,  and  now  oiges 
that,  under  Section  8,  Act  X.  of  1859.  the 
defendant,  being  found  not  to  have  a  right  of 
occupancy,  was  liable  to  pay  rates  at  discre- 
tion, and  that  the  Lower  Appellate  Couit 
should  have  ordered  the  Ameen  who  mea- 
sured the  lands  to  fix  the  rates. 

On  the  first  plea,  we  observe  thai,  as 
plaintiff  did  not  sue  under  Section  8,  but  under 
Section  17,  Act  X.  of  1859,  he  was  bound 
to  prove  the  alleged  rate  he  sued  for  on  the 
ground  of  that  Section;  and,  the  plaintiff 
failing  to  give  evidence,  the  Judge  was  not 
obliged  to  order  the  Ameen  to  investigate 
the  rates. 

We  dismiss  this  appeal  with  costs.     . 


The  9th  July  1866. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 


Enhancement— Lakheraj — Onus  probaiidL 

Case  No.  603  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  iy 
Mr,  H,  Richardson,  Officiating  AddiHoi^ 
ctl  J^dge  of  Jessore,  dated  the  [Otk 
December  t86$,  modifying  a  decision 
passed  by  the  Deputy  Collector  of  M 
District,  dated  the  30th  Mqy  186^, 

Mirtoonjoy  Chuckerbutty  (Defendant), 

Appellant, 

versus 

Rajah  Buroda  Kant  Roy  (Plaintiff), 
Respondent, 

Baboo  Bungshee  Dhur  Sein  for  Appellant. 
No  one  for  Respondent. 

I0  entitle  a  plaintiff  to  recover  eohaaoed  reiit  for  Hist 

Srtion  of  the  land  which   the  defeodaot  pleadk « 
dieraj,  the  onus  is  00  the  plaintiff  to  prove  that  il  ■ 
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Us  oil  land.    If  the  plaintiff  makes  out  a  primi  facie 
case,  then  the  Court  is  to  look,  not  to  the  validity  of  the 

^  defendant's  title,  but  to  his  possession  of  the  land  as 

*  bkbeiaj. 

This  case  must  be  remanded  to  the  Lower 
Coon.  The  plaintiff  sued  for  enhancement 
of  rent  on  lands  held  by  his  tenant,  who,  as 
regards  a  portion  of  those  lands,  urged  that 
they  were  lakheraj  lands.  The  Judge  on 
appeal,  in  trying  this  point,  has  thrown  the 
whole  onus  of  proof  on  the  tenant,  and  he 
has  required  defendant  to  go  into  the  validi- 
ty of  his  title,  as  well  as  into  the  fact  of 
his  possession  of  the  lands  as  lakheraj. 

This  is  wrong,  as  already  ruled  by  this 
Court,  page  44,  Act  X.  Rulings.  Suther- 
land's Weekly  Reporter,  Volume  II  ;  and 
Marshall,  page  526.  In  such  a  case,  the 
Court  has  no  power  to  try  the  validity  of  the 
tenure.  To  entitle  the  plaintiff  to  recover 
enhanced  rent  for  that  portion  of  the  land 
which  the  defendant  states  is  his  lakheraj, 
the  plaintiff  ought  to  show  that  it  is  his  mdl 
land.  The  Judge  must  throw  the  onus  of 
proof,  in  the  first  place,  on  him,  and  go  into 
the  defendant's  evidence  only  if  plaintiff 
makes  out  a  primd  facie  case,  and  then  not 
look  to  the  validity  of  defendant's  title,  but 
his  possession  of  the  land  as  lakheraj. 

Costs  to  follow  the  final  judgment. 


The  loth  July  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Jvisdicttoa — Suit  for  rent  of  excess  land — Sec- 
tion Z7,  Act  X.  of  1359. 

Case  No.  628  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  i6th  No- 
vember i86Sy  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  4ih  August  186$, 

Raj  Mohun  Bose  and  another  (Plaintiffs), 

Appellants, 

versus 

Issnr  Chunder  Shaha  and  others  (Defend- 
ants), Respondents, 

Baboo  Umbika  Churn  Banerjee  for 
Appellants. 

Baboo  Kalee  Prosunno  Dutt  for 
Respondents. 

A  ttttt  for  r«nt  of  land,  which  the  plaintiff  alleges 
■  lidd  hy  the  defendant  in  excess  of  tfi«  area  leased 
to  hniig  oat  which  the  defendant  pleads  u  included  in 


the  area  of  his  meeras  pottah,  the  rent  due  under  which 
has  been  paid,  is  maintainable  in  the  Revenue  Courts, 
whose  province  it  is  to  see  whether  an  excess  is  or 
is  ^  not  held  by  the  defendant,  and,  if  so,  whether 
it  is  liable  to  assessment  under  Section  17,  Act  X.  of 
1859. 

Plaintiff  sued  for  rents  of  land,  under 
Section  13  and  Section  17,  Act  X.  of  1859.  on 
account  of  a  certain  area  alleged  by  plaintiff 
to  be  in  excess  of  the  area  which  plaintiff 
leased  to  defendants. 

Defendant's  answer  was  that  the  land  was 
Jiot  any  land  held  in  excess,  but  was  in- 
cluded in  the  area  of  his  meeras  pottah,  and 
that  the  rent  due  was  paid  for  it  under  that 
tenure. 

The  first  Court  seems  to  have  accepted 
defendant's  plea,  without  stating  any  reasons 
for  so  doing. 

The  Lower  Appellate  Court  held  that  ^e 
suit  was  not  maintainable  in  a  Revenue 
Court,  because  the  meeras  pottah  included 
the  excess  area  the  rents  of  which  were 
sued  for. 

The  special  appeal  is  on  the  ground  that, 
under  Section  17,  Act  X.  of  1859,  the  suit 
was  maintainable  in  the  Revenue  Courts  ; 
and  it  was  for  those  Courts  to  see  on  the 
evidence  whether  an  excess  area  was  Or  was 
not  held  by  defendant,  and  then  to  apply 
the  provisions  of  Section  17. 

This  objection  appears  to  us  to  be  valid, 
and  we  accordingly  reverse  the  decisions  of 
the  Lower  Courts,  and  decree  that  both 
Courts  try  the  issue  whether  there  is  an 
excess  area  held  by  defendant  or  not ;  and,  if 
so,  whether  it  is  liable  to  assessment  under 
Section  17,  Act  X.  of  1859. 
Remand  accordingly. 


The  nth  July  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt ,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 

Judge, 

Jurisdiction— Ejectment  (of  ryot  bj  Lessor  and 

other  ryots)! 

Cases  Nos.  1682  and  1683  of  1865. 

Special  Appeal  from  a  decision  passed  by 
'  Moulvie  Itrut  Hossein,  Principal  Sudder 
Ameen  of  Sarun,  dated  the  22nd  March 
iS6j,  affirming  a  decision  passed  by  the 
Afoonsif  of  that  District,  dated  the  2gth 
November  186^, 

Mugnee  Roy  and  others  (Defendants), 

fippellants, 

versus 

Lalla  Khoonee  Lall  (Plaintiff),  Respondent. 
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Baboo  Kheiter  Mohun  Mookerjte  for 
Appellant. 

Baboo  larucknath  Sen  for  Respondent. 

A  suit  by  a  ryot,  who  had  been  dispossessed  of  his 
holdings,  ag^aiDSt  his  lessors  and  two  other  ryots  claiming^ 
under  a  lease  granted  to  them  by  the  lessors,  should  be 
brofight  in  the  Civil  Court. 

We  have  referred  to  the  Full  Bench  deci- 
» o      ,     .        ,  ^,  sion  which  was  cit- 

*  KeGfuIar  Appeal  No.  137        j  *       j  »_        r        j 

of  1864.  Gooroo  Doss  Roy     cd,*  and  have  found 

ifersus  Ramnarain  Mitter  that  it  does  not  ap- 
roraUy  delivered  on  20th  ply  ^  (^^  present 
lune  loO^J*  T«i_  ■ 

''  case.      This     case, 

therefore,  will  be  determined  irrespectively 
of  that  decision. 

The  action  was  brought  by  a  r}Ot  who 
had  been  dispossessed  of  his  holding,  against 
the  lessors,  five  of  them,  as  well  as  against 
two  other  ryots,  who  had  dispossessed 
him.  The  two  ryots  claimed  under  a  lease 
which  had  been  granted  to  them  by  the 
lessors. 

The  question  is  whether  that  suit  could 
be  lawfully  maintained  in  the  Civil  Court, 
or  whether  it  was  a  suit  which  must  neces- 
sarily be  brought  before  the  Collector. 

Two  cases  were  cited  which   show  that 
a  suit  brought   under  these   circumstances 
against  the  lessors  alone  might  be  supported 
in  the  Collector's  Court ;  and  there  was  also 
one  decision  cited  from  Marshall's  Reports, 
p.  604,  iii  which  Mr.  Justice  Morgan  and 
Mr.     Justice   Shumbhoonauth   Pundit   held 
that,   when   the  occupancy  of  the  ousting 
ryot  is  merely  nominal,  he,  in  fact,  holding 
for  the  landlord,  the  action  might  be  main- 
tained   in    the    Collector's    Court.     But    it 
does  not  follow  that,  because  the  suit  could 
be    maintained    in    the    Collector's    Court 
against    the*  lessors    if    the    plaintiff    had 
chosen  to  sue  them  alone,  he  has  no  right  to 
bring  a  suit  against  them  and  the  two  dis- 
possessing ryots  jointly  in  the  Civil  Court. 
If  he  sued  in  the  Collector's  Court  against 
the  lessors  alone,  he  could  not  recover  pos- 
session un4er  the  decree  of  the  Collector's 
Court:   therefore,   he  would  not   have   his 
full  remedy  by  bringing  a  suit  before  the 
CcHlector.    His  full  remedy  could  only  be 
bad  by  bringing  a  suit  in  the  Civil  Court 
against  the  dispossessing  ryots.  If  the  dispos- 
sessing ryots  and  the  others  were  co-tres- 
I>asser8,  it  appears  to  us  that  there  is  no  ob- 
jection to  the  plaintiff's  joining  the  lessors  as 
defendants  in  the  Civil  Court,  when  he  could 
not  get  his  full  remedy  against  all  the  parties 
without  suing  in  that  way.     The  policy  of 
Act  X.  of  1859  is  to  give  a  Collector  exclusive 
jurisdiction  where  he  bad  jurisdiction  ov^r  all 


the  parties  to  the  suit.  But  where  the  Col- 
lector has  not  jurisdiction  over  all  the  paities 
to  the  suit,  it  would  be  causing  a  mukiplici^ 
of  actions  if  we  were  to  hold  that  one  suit 
should  be  brought  in  the  Collector's  Conrt 
against  live  of  the  trespassers,  and  anodier 
suit  in  the  Civil  Court  against  two  Other  joint 
trespassers.  There  have  been  cases  cited 
which  show  that  such  a  suit  as  the  present 
may  be  brought  in  the  Civil  Court. 

Under  these  circumstances,  we  think  tint 
this  suit  was  properly  brought,  and  thit 
the  Civil  Court  had  jurisdiction. 

With  regard  to  the  other  point,  we  de- 
termined, in  the  course  of  the  aignmeot, 
that  all  the  lessors  had  joined  in  the  kaie 
to  the  plaintiff.  It  was  found  by  the  Lower 
Court  that  the  defendant  who  made  dot 
objection  had  given  authority,  and  was 
therefore  bound  by  the  lease.  Thcitte 
no  special  appeal  lies  on  that  point,  whidi 
turns  on  a  mere  question  of  fact 

The  decision  of  the  Lower  AppellUe 
Court  will  be  affirmed  with  costs.  • 


The  17th  July  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell 

Judges. 

Suit  aptinst  arent— Linutatios  (Sectioo  33i 
Act  X.  of  1859)— Proof  of  frand. 

Case  No.  539  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  ChiUagong,  dated  the  Jph 
November  i86s,  affirming  a  inisis^ 
pvssed  by  the  Deputy  Collector  of  M 
District,  dated  the  2^th  January  iSbj- 

Ram  Kant  Chowdhry  (Plaintiff),  AppelM 

versus 

Brojo  Mohun  Mojoomdar  (Defendant), 
/Respondent, 

Baboo  Kishen  Succa  MookerJH  for 
Appellant. 

Bahoo  Romesh  Chunder  Mitter  for 
Respondent. 

In  a  suit  against  an  agent  under  Section  33».^Jv 
of  1859,  where  fraud  is  alleged,  before  appJrjK  ^ 
limtUtion  prescribed  by  that  Section,  the  P»*"*° 
should  have  an  oppor(;unity  of  proving  that,  birttie 
fraud  of  the  defendant,  he  was  kept  from  a  knowtedgt 
of  his  rights. 

This  is  a  suit  against  an  agent,  under  Sec- 
ticfti  33,  Act  X.  of  1859,  instituted  a  W^ 
over  one  year  from  the  determination  of  ttc 
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agency.    It  has   been   thrown    oat  on  the 
limitation  of  one  year.    But  we  think  that, 
•fraud  being  alleged,  plaintiff  should  have  an 
opportunity  of  proving  that,  by  the  fraud  of 
the  defendant,  he  was  kept  from  a  knowledge 
of  his  rights.     A  general  suspicion  or  know- 
ledge that  there  has  been  malversation  does 
not,  of  itself,  constitute  the  cause  of  action 
for  the  recovery  of  specific  sums  due  by  the 
agent.    The  tause  of  action  in  case  of  fraud 
arises  from  the  time  when  the  plaintiff  be- 
comes aware  of  the  receipt  by  the  agent  of 
the  money  claimed.     Knowledge  and  means 
of  knowledge  must  be  considered  to  be  in 
some  sense  the  same  thing.     If  plaintiff, 
through  mere  negligence,  omitted  to  inform 
himself  from  accounts  in  his  possession,  that 
would  be  his  laches.     But,  if  the  accounts 
were  falsified  by  defendant,  or  not  rendered, 
that  would  be  a  fraud  on  defendant's  part. 
And,  even  if  the  accounts  were   rendered, 
plaintiff  must  be  considered  entitled  to  such 
a  time  as  would,  with  ordinary  diligence,  en- 
able him  to  discover  the  fraud  ;  and  the  cause 
of  action  would  arise  from  such  discovery. 
The  case  is  remanded  to  find  whether  plaint- 
iff's cause  of  action,  being  kept  from  his  know- 
ledge  by  fraud  of  defendant  without  laches 
on  plaintiff's  part,  arose  within  one  year  of 
suit.  ^ 


The  17th  July  1866. 


Present : 


The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Enhancement— Onns  probandi— Evidence— 
Judgment  (Reasons  of). 

Case  No.  740  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  West  Burdwan,  dated  the 
2gth  December  186$^  affirming  a  decision 
passed  by  the  Deputy  Collector  of  thcU 
District y  dated  the  2gth  August  186^, 

I 

Juggessuree  Debia  (Defendant),  Appellant, 

versus 
Gudadhur  Banerjee  (Plaintiff),  Respondent. 


Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboo  Jugodanund  Mookerjee   and   Bung- 
shee  Dhur  Sein  for  Respondent. 

,  Nature  of  proof  required  to  be  given  by  the  plaintiff 
m  a  suit  for  enhancement,  to  enable  him  to  start  his 
case. 

For  the  Court  to  say  that  such  a  plea  is  absurd  and 

such   ndiculous,    wthout  giving:  any  reasons,  is  not 

^9"lP'?;'"ff  ^'th  the  requirements  of  Section  185,  Code 
or  Civil  Procedure. 

This  suit  must  be  remanded.  The  plea  of 
the  defendant  is  that  the  land,  the  rent  of 
which  the  plaintiff  seeks  to  enhance,  is  rent- 
free  land.  The  Judge  has  not  pronounced 
a  satisfactory  decision  on  this  point ;  indeed, 
his  judgment  is  a  very  careless  and  summary 
one.  The  onus  is  on  the  plaintiff ;  he  must 
start  his  case  by  shewing  that  he  has  re- 
ceived rent  from  the  defendant  for  the  lands 
which  are  the  subject  of  suit.  If  he  prove 
this,  and  establishes  the  relation  of  landlord 
and  tenant  between  himself  and  the  defend- 
ant, then  the  Judge  will  decide  upon  the 
right  to  enhance,  the  adequacy  of  the  rates, 
and  the  quantity  of  land  liable  to  assessment 
— for  this  point,  we  observe,  is  also  in  con- 
tention. 

We  also  call  the  attention  of  the  Judge 
to  the  very  improper  way  in  which  he 
has  dealt  with  the  pleas  of  the  appellant. 
Section  185  of  the  Code  enacts  that  the 
judgment  shall  contain  the  point  or  points 
for  determination,  the  decision  thereupon, 
and  the  reasons  for  the  decision.  To  say 
curtly  that  such  a  plea  is  absurd,  and  such 
ridiculous,  without  giving  any  reasons,  is  not 
complying  with  the  requirements  of  the  law. 
We  shall  expect  a  full  and  proper  decision 
from  the  Judge.  The  case  to  be  taken  up 
as  soon  as  possible. 


The  19th  July  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bayley, 

Judges, 

Jurisdiction— Illegal  ejectment  by  zemindar  of 
ryot  with  right  of  occupancy. 

Case  No.  2891  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Jud^e  of  Dinagepore,  dated  the  21st 
July  i86$y  affirming  a  decision  passed  by 
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the  Principal  Sudder  Ameen  of  that  Dis- 
trict ^  dated  the  12th  December  1864, 

Ram   Bhujun  Bhukut  (Plaintiff),  Appellant, 

versus 

Ketaye  Ram  Chowdhry  and  others  (Defend- 
ants), Respondents, 

Mr,  R,  E,   Twidale  and   Baboo  Mohendro 
Lai  Shome  for  Appellant. 

Baboo  Khetternath  Base  for  Respondents. 

A  Suit  to  recover  possession  by  a  tenant  with  a  right 
of  occupancy,  illegally  ejected  by  his  zemindar,  whether 
with  or  without  the  assistance  of  the  Collector  under 
Section  25,  Act  X.  of  1859,  is  cognizable  only  in  the  Col- 
lector's Court  under  Clause  6,  Section  23. 

Where  such  a  suit  was  brought  in  the  Civil  Court,  the 
Judge  on  appeal  should  have  refused  to  exercise  juris- 
diction in  the  matter,  instead  of  going  into  the  merits 
when  he  thought  that  he  had  no  jurisdiction. 

The  zemindar,  the  defendant  in  this  suit, 
obtained  the  Collector's  assistance  under  Sec- 
tion 25,  Act  X.  of  1859,  to  oust  the  plaintiff. 
The  plaintiff  was  ousted,  whether  legally  or 
illegally  is  not  now  before  us,  and  plaintiff 
then  sued  in  the  Civil  Court  to  recover  posses- 
sion of  his  jote,  from  which  he,  a  tenant 
with  a  right  of  occupancy,  had  been  illegally 
ejected  by  the  zemindar,  the  person  that  is 
entitled  to  receive  rent. 

The  first  Court  thought  the  plaintiff's 
claim  not  proved,  and  dismissed  it  with  costs. 
The  Judge  on  appeal  considered  that  he  had 
no  jurisdiction,  and  that  the  case  should 
have  been  instituted  before  the  Collector 
under  Clause  6,  Section  23,  Act  X.  of  1859; 
nevertheless^  as  defendant  denied  that  the 
plaintiff  was  his  tenant,  the  Judge  went  into 
the  case  and  dismissed  the  plaintiff's  suit, 
affirming  the  judgment  of  the  Court  of  first 
instance. 

Plaintiff  now  appeals  specially,  urging 
that,  when  the  Judge  thought  that  he  had  no 
jurisdiction,  he  should  have  rejected  the 
plaint  on  that  ground,  leaving  him  to  sue 
under  Clause  6,  Section  23,  Act  X.  of 
1859. 

We  think  that  the  Judge  should  have 
looked  to  the  plaintiff's  claim  alone,  and,  as 
that  was  clearly  one  cognizable  only  under 


Clause  6,  Section  23,  Act  X.  of  1859, 
he  should  have  refused  to  exercise  jurisdic- 
tion in  the  matter.  The  plaintiff  was,  as  he 
alleges,  illegally  ejected  by  the  defendant, 
the  zemindar,  being  his  tenant  with  a  right 
of  occupancy.  Whether  this  ejectment  took 
place  with  or  without  the  assistance  of  the 
Collector,  ministerially  given,  it  was,  if  plaint- 
iff's allegation  of  being  a  tenant  with  a 
right  of  occupancy  be  proved,  illegal  in  both 
cases.  The  remedy  for  the  illegal  ejectment 
would  ordinarily — that  is,  if  the  Collector 
had  not  assisted — have  been  under  Clansc  6, 
Section  23,  Act  X.  of  1859;  and  that 
assistance,  whether  given  legally  or  illegally, 
cannot  alter  the  jurisdiction.  But  it  has 
been  argued  before  us  that  the  dictum  of  a 
Full  Bench  at  the  end  of  the  judgment 
in  the  case  of  Phillip  vs,  Shibnath  Moitro,* 

to  the  effect  that,  from 

*  Sutherland's       FuU  j        ^^^  5.  ^ 

Bench  Rulings,  page  1 19.      *"  "*^^*  p«»ov«   ; 

Collector  under  Sec- 
tion 25,  Act  X.  of  1859,  a  party  has  a 
remedy  in  a  regular  suit  either  under  the 
provisions  of  Section  23,  Act  X.  of  1859,  or 
in  the  Civil  Court,  as  the  case  may  he,  shovi 
that  a  suit  like  the  present  may  be  in- 
stituted either  before  the  Collector  or  in  the 
Civil  Court.  But  this  is  not  so.  The  words 
"  as  the  case  may  be  "  clearly  show  that  there 
are  some  cases  requiring  the  resort  to. one 
forum  for  the  remedy,  and  others  to  another. 
That  the  proper  forurn  in  the  case  before  us 
is  the  Collector's  Court  under  Section  i$i 
Act  X.  of  1 869,  seem  to  us  undoubted. 

In  accordance,  therefore,  with  the  meaning 
of  the  ruling  above  cited,  we  declare  that  the 
proceedings  that  have  taken  place  in  the 
Civil  Courts  are  a  nullity,  and  we  decree  this 
special  appeal  without  costs.  As,  however, 
the  plaintiff  has  been  misled  by  the  action  of 
the  Court,  we  give  him  one  month  from  the 
present  date  within  which  to  file  a  suit  b^ 
fore  the  Collector,  to  recover  possession  of 
the  land  of  which  he  has  been  illcgallj 
ejected,  agreeably  to  his  statement,  by  ihe 
defendant  in  this  case. 
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The  i8th  July  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  L.  S. 

Jackson,  Judges, 

Rent  (Liability  of  Lessee)— Appointment  of 

SezawaL 

Case  No.  358  of  1865  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Coilector  of  Durbangah,  in  lirhooi, 
dated  the  loth  August  186^, 

Jhoomuck  Chowdry  (Defendant), 
Appellant, 

versus 

Mr.  George  Anderson,  Manager  on  behalf  of 
1^  the  Rajah  of  Durbangah  (Plaintiff),  Res- 
pondent. 

Mr.   C.   Gregory  and  Moonshee  Ameer  AH 

for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Jugoda- 
nund  Mookerjee  for  Respondent. 

Suit  laid  at  Rs.  10,704-11-4. 

The  appointment  o£  a  Sezawal  by  the  landlord 
absoWes  the  lessee  from  liability  for  rent  subsequent 
to  such  appointment  and  during  the  continuance  of  it. 

This  case  has  now  come  up  with  the  De- 
puty Collector's  finding  on  the  issues  direct- 
ed in  this  Court's  order,  dated  5  th  March 
last. 

Looking  at  the  evidence,  and  at  the  cir- 
coinstances  of  the  case,  we  are  clearly  of 
opinion  that  the  defendant  must  be  held 
liable  for  the  kists  of  the  year  1270  down 
to  and  including  that  of  Cheyt,  in  the  latter 
end  of  which  month  the  Sezawal  was 
appointed. 

The  defendant  was  in  possession  of  the 
mehal  and  bound  by  his  engagement  down 
to  that  time,  and,  if  he  failed  to  make  collec- 
tions, he  has  only  himself  to  blame,  and 
cannot  escape  liability. 

Baboo  Kishen  Kishore  Ghose  indeed  con- 
tends :hat  his  client  is  entitled  to  more,  and 
oaght  to  recover  rent  for  the  whole  year, 
bat  we  think  it  is  settled  law  that  the  ap- 
pointment of  a  Sezawal  by  the  landlord 
absolves  the  lessee  from  liability  subsequent 
to  such  appointment  and  during  the  continu- 
ance of  it. 


We  therefore  direct  that,  in  modification 
of  the  Deputy  Collector's  order,  a  decree  be 
entered  for  the  plaintiff,  respondent,  for  the 
II  annas  kists  from  Assin  to  Cheyt  1270, 
with  interest  accruing  on  the  several  kists 
to  date  of  decree,  with  costs  and  interest 
to  date  of  realization. 


The  i9lh  July  1866. 
Present  : 


The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Enhancement— Notice. 
Case  No.  827  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pcLssed  hy 
the  Judge  of  the  24'Pergunnahs,  dated 
the  2gth  December  186$,  affirming  a 
decision  passed  by  the  Deputy  Collector 
of  Diamond  Harbour,  dated  the  2nd 
September  186^. 

Kalee  Koomaree  Dossee  and  others  (Plaint- 
iffs), Appellants, 

versus 

Shumbhoo  Chunder  Ghose  and  others 
(Defendants),  Respondents, 

Baboos  Baneenath  Bose  and  Obhoy  Churn 
Bose  for  Appellants. 

Baboo  Khetturnath  Bose  for  Respondents. 

In  a  suit  for  enhancement  of  rent  after  notice  on  the 
allegation  that  the  defendant  holds  land  in  excess  of 
the  area  admitted  by  him  to  be  in  his  occupation,  it 
must  be  shown  that  the  notice  stated  that  such  excess 
has  been  proved  by  measurement. 

This  was  a  suit  for  enhancement  of  rent 
after  issue  of  notice  imder  Section  13. 
Both  the  Courts  have  held  that  the  tenure 
of  the  defendant,  special  respondent,  is  pro- 
tected from  enhancement  under  Sections  3 
and  4  of  Act  X.  of  1859. 

In  special  appeal,  it  is  contended — 

First, — That  the  Court  below  has  not 
enquired  into  the  fact  that  the  defendant 
holds  some  ten  beegahs  in  excess  of  the 
area  admitted  by  him  to  be  in  his  occupa- 
tion. 

Second,—  That,  before  the  presumption 
under  Section  4  can  be  made  in  the  tenant's 
favor,  he  must  prove  uniform  payment  of 
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Tent  for  the  twenty  years  immediately  pre- 
ceding the  suit.  A  decision  of  a  Divisional 
Bench  of  this  Court,  dated  27th  August 
1864,  is  referred  to. 

On  the  first  point,  we  hold  that  the 
plaintiff  was  bound,  under  the  terms  of  Sec- 
tion 13  of  Act  X.r  to  state,  in  his  notice 
of  enhancement,  the  specific  ground  upon 
which  the  enhancement  is  claimed.  One  of 
the  grounds  of  enhancement,  as  laid  down 
in  Section  17  of  the  Act,  is  that  it  has  been 
proved  by  measurement  that  the  tenant  holds 
more  land  than  that  for  which  he  has  hither- 
to paid  rent.  The  notice  is  silent  as  to  any 
measurement,  and  therefore  it  does  not  comply 
with  the  requirements  of  Section  13. 

On  the  second  point,  we  find  that  the 
plaintiff,  special  appellant,  admits  receipt  of 
rtot  at  an  uniform  rate  for  16  years  imme- 
diately preceding  the  suit,  and  the  ryot  has 
filed  a  settlement  of  the  year  11 90,  fixing 
his  jumma  at  sicca  Rupees  20-8,  and  further 
receipts  for  the  years  1248,  1259,  1260, 
1261,  1262,  and  1263.  It  is  therefore  clear 
that  he  has  proved  uniform  payment  of  rent 
for  a  period  of  much  more  than  20  years. 
It  is  clear  that  he  has  paid  an  uniform  rate 
of  rent,  and  the  Court  are  therefore  satisfied 
by  legal  evidence  on  that  point. 

In  the  case  cited,  there  was  no  legal 
evidence  to  satisfy  the  Court. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  19th  July  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
L.  S.  Jackson,  Judges, 

Rent— Set-off— Abatement  (as  to  land  taken 
by  Government  for  a  Road). 

Case  No.  1 146  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from   a   decision  passed  by 

the  Judge  of  Gya,  dated  the  gih  March 

.  1866,  affirming  a  decision  passed  by  the 

Deputy   Collector  of  that  District^  dated 

the  28th  October  186$, 

Deen  Dyal  Lai  (Defendant),  Appellant, 

versus 

Mussamut  Thukroo  Koonwar  (Plaintiff), 

Respondent. 

Mr.  C  Gregory  and  Baboo  Dehendro  Nch 
rain  Bose  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondent. 

In  a  suit  for  arrears  of  rent,  t  claim  for  abatement 
may  be  made  by  way  of  set-off  in  respect  of  land 
taken  up  by  Goveitinient  for  (he  purposes  of  a  road. 


Seton-Karr.  J. — We  remand  this  case  to 
the  first  Court,  because  we  think  that  both 
the  Lower  Courts  were  wrong  in  refusing* 
to  try  the  claim  for  a  set-off  in  favor  of  the 
defendant,  urged  on  the  g^ovnd  that  a 
certain  portion  of  the  mouzah  had  beoi 
taken  up  by  Government  for  the  purposes 
of  a  road.  In  remanding  the  case,  we  sre 
partly  guided  by  the  analogy  of  a  case 
reported  at  page  558  of  Marshall's  Re- 
ports, in  which  it  is  ruled  that  a  suit  for 
abatement  of  rent  would  lie  by  a  talookdar 
on  the  ground  that  part  of  the  talook  had 
been  washed  away,  and  that  deduction  might 
be  made,  on  such  ground,  in  a  sait  for 
arrears  of  rent. 

The  first  Court  will  first  consider  whether 
the  defendant  is,  by  the  terms  of  his  kn- 
booleut,  debarred  from  advancing  any  such 
claim  for  abatement ;  and,  if  he  is  not  so 
barred,  the  Court  will  then  consider  how 
much  land  has  been  occupied  by  Govera* 
ment,  and  to  what  deduction  the  defendant 
is  fairly  entitled  on  that  account 

Jackson,    J, — On    the    authority   of   tht 
case  cited,  I  concur  in  the  order  of  remand. 


The  19th  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Special  Appeal— Refusal  of  application  to  witk* 

draw  suit 

Case  No.  819  of  1866  under  Act  X.  of  1^59. 

Special  Appeal  from  a  decision  parsed  by 
the  Judge  of  Tipperah,  dated  the  30th 
January  1806,  affirming  a  decision  pasted 
by  the  Deputy  Collector  of  thai  Districts 
dated  the  30th  October  186 j. 

Raj  Kishen  Roy  (Plaintiff),  Appellant, 

versus 

Raj  Kishen  Deo  and  others  (Defendants), 

Respondents. 

Baboo  Greesh  Chunder  Ghose  for  Ap- 
pellant. 

Baboo  Romanath  Bose  for  Respondents. 

The  refusal  of  an  applicatioa  bjr  a  plaintiff  to  wiHh 
draw  his  suit  is  no  ground  for  special  appeal. 

It  was  entirely  in  the  discretion  of  the 
Conrt  of  first  instance  to  decide  whether  or 
not  the  application  of  the  plaintiff  to  with- 
draw  his  suit  should  be  granted.  The 
refusal  of  this  application  is  no  gfound  for 
special  appeal.  This  appeal  is  therefore 
dismissed  with  costs  and  interest. 


-    866.] 


Act  A', 


TUB   WSBKI.Y   RB?ORtXR. 


Rulings, 


25 


The  2oih  July  i866. 
Present : 


The  Hon'ble  VV.  S.  Seton-Karr  and   L.   S. 

Jackson,  Judges,    * 

Suit  for  eohancement— Failure  to  prove  service 
of  notice— Declaratory  decree. 

Case  No.  580  of  1866  under  Act  X.  of  1859. 

Sptdai  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensing^  dated  the  ijJti 
December  iS6^,  reversing  a  decision 
passed  by  tAe  Deputy  Collector  of  that 
District^  dated  the  j!st  July  fS6^, 

Radha  Monee  Dossia  (Defendant),  Appellant. 

versus 

Maharanee   Shibessuree    De^ia   and    others 
( Plain liffs),  Respondents. 

Baboo  Mohinee  Mohun  Roy  fqr  Appellant. 

Mr.  W,  Z.  Mackenzie  and  Bahoos  Dwarka- 
naih  Mitter,  Sreenath  Doss,  and  Shoshee 
Bhoesun  Sein  for  Respondents. 

In  a  suit  for  rent  at  an  enhanced  rate  founded  on 
notice,  if  the  plaintiff  fails  to  prove  service  of  notice, 
inslead  of  his  obtainini^  a  declaratory  decree  with  refer- 
to  future  years,  his  suit  ought  to  be  dismissed. 


Jackson,  J, — ^It  appears  to  me  that  the 
judgment  of  the  Lower  Appellate  Court 
cannot  stand  in  its  present  form.  It  has  de- 
termined that  the  notice  to  the  defendants  is 
insufficient,  and,  therefore,  instead  ot  giving 
a  decree  for  arrears  of  rent  at  enhanced 
rates,  passed  a  declaratory  order  decreeing 
that  the  plaintiff  was  entitled  to  rent  at  some 
enhanced  rate  in  years  to  come. 

It  appears  to  me  thai  the  plaintiff,  in  his 
suit  under  Clause  4,  Section  23  of  Act  X. 
of  1859,  claimed  something  definite ;  that  is, 
alleging  that  the  defendants  owed  him  rent 
at  an  enhanced  rate,  by  reason  of  its  being 
liable  to  enhancement,  and  by  reason  of  the 
plaintiff  having  given  notice  of  his  inten- 
tion to  enhance,  he  asked  the  Court  to  ad- 
judge him  the  arrears  of  rent,  as  due  at  that 
enhanced  rate.  If,  therefore,  he  has  proved 
the  f^cts  which  he  alleged,  namely,  the  lia- 
bility to  enhancement  and  the  service  of 
notice,  he  was  entitled  to  a  decree  for  rent 
ait  an  enhanced  rate.  If  he  failed  to  prt>ve 
those  facts,  his  suit  should  have  been  ui6- 
missed,  and  the  Court  below  wgs  net  compe- 
LtuU  10  give   him  sqmfihin|;  for.nUfib.be 


had  not  asked.  The  Judge  considered  that 
notice  had  not  been  duly  served,  because, 
it  appearing  that  the  jote  formerly  belonged 
10  one  Soorjo  Narain,  notice  had  been  direct- 
ed to  his  nephew  Ootsub  Anund,  whereas 
the  suit  had  been  brought  against  two 
females,  one  the  widow  of  Soorjo  Narain, 
and  the  other  the  widow* of  his  brother,  iii 
conjunction  with  Ootsub  Anund.  Now,  it 
appears  that  the  form  of  the  notice  was 
this :  "  Notice  directed  to  the  deceased 
Soorjo  Narain,  his  nephew  Ootsub  Anund, 
dakhilkar,  or  in  possession."  This  appears 
to  indicate  that  the  zemindar,  in  issuing  no- 
tice, used  the  name  of  the  original  ^jotedar, 
which  would  probably  be  entered  in  his  books, 
and  also  probably  used  the  name  of  Ootsub 
Anund,  whom  he  knew  to  be  the  nephew  of 
the  deceased  jotedar,  and  with  whom  pos- 
sibly he  might  have  transacted  business  v^ 
connection  with  the  jote.  We  are  assisted 
to  this  conclusion  by  observing  that  this 
very  Ootsub  Anund  is  the  very  person  who 
was  employed  by  the  present  appellants  as 
their  agent  in  conducting  this  case.  It  is 
very  possible  that  the  relation  of  Ootsub 
Anund  to  the  appellants  in  respect  of  the 
jote  was  such  that  notice  to  him  would 
have  been  sufficient  notice  to  them.  If  that 
be  so,  as  no  other  objectioii  has  been  taken 
to  the  form  of  the  notice  on  the  particular 
rate,  the  plaintiff  would  be  entitled  to  $ 
decree. 

It  seems  to  me,  therefore,  that  the  case 
must  be  remanded  to  the  Lower  AppeliaUf* 
Court,  in  order  that  there  might  be  an  en- 
quiry as  to  whether  the  defendants  were 
really  affected  by  the  notice  to  Ootsub 
Anund ;  and,  if  so,  he  should  give  a  decree 
for  the  arrears  of  rent  glaimed ;  if  not,  he 
should  dismiss  the  plaintiff's  spit. 

Seton-Karr,  J, — This  case  has  been  twice' 
argued  before  me  on  the  law -point  raised, 
and,  on  the  whole,  I  have  come  to  the  con- 
clusion at  which  my  learned  brother  h^s 
arrived.  This  is  not  a  case  for  the  delivery 
of  a  kubooleut,  or  for  the  determination  of 
the  rates  of  rent  at  which  a  kubooleut  should 
be  delivered.  Such  a  case  would  fall  under 
Clause  I  of  Section  23  of  Act  X.  It  is 
a  suit  under  Clause  4  of  that  Section.  T^^ 
current  of  decisions  in  regard  to  enhance- 
ment of  rents  is,  that  notice  must  be  proved 
to  have  been  served,  or  else  the  case  for 
enhancement  should  be  dismissed.  (S^^ 
Weekly  Reporter,  Volume  III.,  pages  139, 
140,  and  25;  aad  Volume  V.,  page  14.) 
The  only  decision  cited  against  this  view  is 
thai  of  thfi  EuU  Bench  reported,  in  Sother- 
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land's  Special  Number,  page  1 83 ;  but  ihat 
case  referred  to  a  demand  made  under  the  old 
law,  and  not  under  Act  X.  of  1859. 

I  think  the  point  at  issue  in  the  present 
suit  is  whether  Ootsub  Anund,  described  as 
dakhilkar  in  the  holding  of  the  deceased 
Soorjo  Narain,  did. or  did  not  represent  the 
females.  If  the  J  udge  finds .  on  evidence 
that  he  did  represent  ihem,  then  notice  to 
him  would  be  notice  to  all,  and  the  case  can 
go  on  If  the  Judge  should  find  ihat  he 
did  not  represent  ihem,  then,  as  the  defead- 
ants  Radha  Monee  and  Bhoobun  Moyee 
are  the  widows  of  Soorjo  Narain  and  his 
brother,  and  are  in  possession  of  the  jote, 
the  case  cannot  go  on,  and  it  should  be  dis- 
missed. 

Remand  to  Judge  to  ascertain  this  accord- 
ingly. 


The  23rd  July  i86\ 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

yudges. 

Ejectment— Dependent  talookdars  under  tem- 
porary settlements. 

Cases  Nos.  626  and  627  of  1866  under  Act 

X.  of  1659. 

Spea'al  Appeals  from  a  decision  passed  by 
Mr,  Swinton,  Judge  of  'lip per  ah  ^  dated 
the  2^th  November  i86^^  affirming  a 
decision  passed  by  the  Deputy  Collector 
of  that  District^  dated  the  2§th  August 
r86s. 

Huro  Gobind  Doss  and  others  (Defendants), 

Appellants, 

versus 

Kala  Chand  Shaha  and  others  (Plaintiffs), 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and   Onoo- 
kool  Chunder  Mookerjee  for  Appellants. 

Baboos  Dwarkanath  Milter,  Unnoda  Per- 
shad  Banerjee,  and  'laruckna/h  ^e/n  for 
Respondents. 

Dependent  talookdars,  re-admitted  to  temporary  set- 
tlements for  a  certain  number  of  years,  are  not  liable 
to  ejectment  at  the  close  of  those  settlements. 

Thk  plaintiffs  in  this  suit,  alleging  that 
they  are  dependent  talookdars  in  the  estate 


ot  the  defendant,  and  that  they  have  bees 
dispossessed  illegally  by  the  defendant,  sue 
to  recover  possession  of  their  lalook.  Tbe  • 
Lower  Couns  have  decreed  their  claims  on 
the  view  of  the  law  taken  by  this  Court  in 
the  precedent  of  Ram  Mohun  Shah  and 
others  versus  Huree  Kishen  Adhikaree, 
reported  in  Volume  VII 1.  of  Sevesire's 
Reports.  It  is,  on  special  appeal,  urged  that 
the  facts  of  the  two  cases  are  not  analogous. 
It  does  not  appear  that  the  Judge,  in  any 
way,  dissented  from  the  view  of  the  facts 
taken  by  the  first  Court,  and  it  must,  there- 
fore, be  held  that  he  has  adopted  ihem.  In- 
deed, there  does  not  appear  to  be  any  sadt 
dispute  as  to  the  facts.  Tbe  plaintiffs  are 
talookdars  of  a  date  amerior  to  the  Decen- 
nial Settlement,  and  so  far  they  stand  in  a 
higher  position  than  the  talookdars  in  tbe 
precedent  referred  to,  whose  tenure  com- 
menced subsequent  to  that  Settlement,  inas- 
much as  the  tenures  of  the  former  description 
of  talookdars  are  not  voidable  by  a  pur- 
chaser at  a  sale  for  arrears  of  revenue  under 
Regulation  XI.  of  1822,  whereas  the  tenures 
of  the  latter  are.  There  seems .  to  be  00 
question  also  that,  subsequent  to  this  sale, 
tor  some  years  the  tenures  of  these  plaintiffs 
were  voided  by  the  Government  which 
purchased  the  estate  at  the  revenue-sale, 
and  collected  the  rents  through  their  own 
private  agents.  But  it  is  also  clear  that, 
subsequent  to  that  lime,  the  Government 
re  admitted  the  plaintiffs  to  settlement, 
and  acknowledged  their  rights  to  their 
dependent  talooks,  and  reinstated  them  in 
posAeSbion.  It  is  true  that  the  settlements 
were  temporary  settlements  for  a  certain 
number  01  years,  but  it  does  not  follow  that 
the  talookdars  were  liable  to  ejection  at  the 
close  of  those  seiilemenis.  If  a  ryot  holds 
a  right  of  occupancy  but  at  a  variable  rale 
of  rent,  it  does  not  follow  that,  because  he 
enters  into  an  agreement  to  pay  a  certain 
rate  of  rent  for  any  number  of  years,  he 
loses  his  right  of  occupancy  at  the  end  of 
that  time.  His  rent  is  then  liable  to  re- 
st iilement  ;  but  he  cannot  be  dispossessed, and 
until  the  rent  is  again  re-settled,  he  holds 
over  at  the  old  rate.  The  plaintifiFs,  depend- 
ent talookdais,  are  in  exactly  tbe  same  posi- 
tion. The  recogtiiiion  by  Government  of 
their  rights  is  a  most  important  element  in 
their  case.  It  is  possible  that  they  might 
have  preferred  a  suit  to  compel  tbt 
Gov  eminent  to  recognize  iherT  rights,  bad 
ilje  Government  not  conceded  them  volun- 
tarriy.  The  recognition  is  very  full,  and 
proceeds,  not  upon  a  matter  of  favor,  bat 
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upon  the  inherent  rights  of  the  talookdais 
as  heirs  of  ihe  owners  of  the  original  anie- 
decennial-setiiement  talook.  It  is  not  de- 
nied that  the  defendant,  in  purchasing  their 
lands  at  a  private  sale  from  the  Government, 
is,  both  by  law  and  by  the  terms  of  purchase 
from  Government,  bound  to  recognize  all 
such  tenures  as  ihe  Government  recognized. 
Under  these  circumstances,  the  Lower  Courts 
were  right  to  declare  the  dispossession  of 
the  pliiintiils  illegal,  and  lo  restore  them  to 
possession. 

Objection  is  also  taken  to  the  decision  of 
the  Lower  Court  on  the  point  of  limitation 
in  Special  Appeal  No.  626,  but  we  think  it  is 
a  correct  decision,  and  that  the  cause  of 
action  arose  when  the  defendants  openly  and 
publicly  dispossessed  the  plaintiffs. 

We  dismiss  these  appeals  with  costs. 


The  24th  July  1866. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Presumption  of  holding  from  Permanent  Settle- 
ment—Rebuttal 

Case  No.  596  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Mymensing,  dated  the  8th 
December  i  *  6j,  affirming  a  decision  passed 
by  the  Collector  of  that  District^  dated  the 
1 6th  September  i86^» 

Mugno  Moyee  Debia  and  others  (Plainiiffs), 

Appellants, 

versus 

Huro  Chunder  Rawui  and  others 
(Defendants),  Respondents, 

Baboos  Kishen  Dyal  Roy  and  Soshee 
Bhoosun  Sein  for  Appellants. 

No  one  for  Respondents. 

TTie  admission  by  a  ryot  that  his  tenure  was  ac- 
quired by  his  father  30  or  35  years  agfo  rebuts  the 
presumption  ot  holding  from  the  Permanent  Settlement, 
which  arises  from  uniform  payment  of  rent  for  20  years. 

This  is  a  suit  for  enhancement.  It  is 
foond  that  the  defendant  has  paid  an  un- 
varying rent  for  20  years,  and  that,  plaintiff 
not  having  proved  any  eailier  variation,  or 
shewn  when  the  tenure  was  created,  the 
presumption  of  holding  from  time  of  Perma- 
nent Settlement  arises.  I'he  respondent,  de- 
fendant, has  not  appeared  in  this  Court, 
bat  the  appellant  points  out  to  us  what  ap- 
pears to  be  a  clear  admission,  in  the  exami- 
t&aiton  of  the  defendant  himself,  that  the  ^n-^ 
ure  was  acquired   by  his  father  from  the 


landlord  30  or  35  years  ago.  If  this  is  so, 
it  is,  of  course,  fatal  to  the  ground  on  which 
the  Judge  has  based  his  decision ;  and,  no- 
thing to  the  contrary  being  shewn,  we  re- 
.mand  the  case  for  the  Judge  to  pass  a  fresh 
decision  with  reference  to  the  defendant's 
admissions.  If  he  really  made  them,  the 
Judge  must  simply  find  whether  he  has 
proved  the  tenure  to  be  one  at  a  fixed  rent, 
as  he  (defendant)  alleges. 


The  24ih  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Limitation— Suit  against  Agent  for  money — 
Suspension  of  Agency. 

Case  No.  874  of  1866  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  West  Burdwan,  dcUed  the 
30th  December  186^^  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  nth  March  186 j. 

Radhika  Pershad  Chatterjee  (Plaintiff), 
Appellant, 

versus 

Ramdhun  Pooroheet  (Defendant), 
Respondent. 

Baboos  Dykuntnath  Paul  and  Issur  Chunder 
Chuckerbutty  for  Appellant. 

Baboos  Dwarkanath  Sein  and  Ashootosh 
Dhur  for  Respondent. 

In  a  suit  for  the  recovery  of  money  in  the  hands  of 
an  agent,  the  limitation  prescribed  by  Section  ^3,  Act  X. 
of  l^59,  counts  from  the  date  of  the  suspension  of  the 
agent. 

In  this  case,  both  Lower  Courts  rejected 
the  plaintiff's  claim  on  the  ground  of  limita- 
tion. The  defendant  was  a  tehsildar  in 
the  service  of  the  plaintiff,  and,  on  the  22nd 
of  Srabun  1271,  he  was  suspended  from  his 
duties,  another  peison  was  sent  to  replace 
him,  and  he  never  returned.  The  present 
suit  for  money  received  by  him  was  not 
brought  until  the  8th  of  Srabun  1272,  and, 
therefore,  beyond  the  period  of  one  year 
limited  by  Section  33  of  Act  X.  of  1859. 
The  appellant  contends  that  the  defendant 
was  nut  actually  dismissed  till  the  22nd 
Bhadro  1271,  but  it  has  been  laid  down  as 
a  general  rule  by  this  Court  that  the  period 
of  limitation  counts  from  the  date  of  sus- 
pension (see  decision  of  27th  January 
1864). 
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overlooked  by  the  Lower  Court.  Relying 
then  on  the  plaintiff's  witnesses  who  stated 
that  the  defendant  absconded  in  Falgoon  or 
the  beginning  of  Cheyt  1270,  he  found  that 
the  present  suit,  which  was  not  instituted 
till  the  15th  Cheyt,  was  .out  of  time,  and, 
therefore,  dismissed  plaintiff's  claim  with 
costs. 

Plaintiff  now  appeals  specially,  urging 
that,  as  the  Lower  Court  has  not  laid  down 
an  issue  as  to  limitation,  the  second  Couri 
should  not  h»ve  decided  the  case  on  that 
point  without  giving  plaintiff  an  opportunity 
of  producing  evidence  as  to  the  date  when 
bis  cause  of  action  arose  ;  and,  secondly,  thaL 
as  defendant  pleadg  that  he  was  dismissed  on 
the  13th  Cheyt,  and  on  that  ground  pleads 
limitation,  the  onus  was  upon  him  of  show- 
ing that  he  hid  been  so  dismissed  before 
limitation  could  apply. 

It  appears  that  the  Lower  Court  overlook- 
ed the  plea  of  limitation  and  laid  down  no 
issue  regarding  it.  The  Appellate  Court, 
taking  it  up,  decides  that,  inasmuch  as  plaint- 
iff's witneFses  proved  that  defendant  ab- 
sconded at  the  end  of  Falgoon  or  the 
beginning  of  Cheyt,  plaintiff  is  out  of  Court ; 
but  this  is  not  defendant's  allegation,  which 
is  that  he  was  dismissed  on  the  13th  of  the 
month  of  Cheyt,  and  that,  therefore,  the 
present  suit,  instituted  on  the  I5ih  of  that 
month,  was  barred.  Moreover,  the  mere 
absconding  of  an  agent  is  not  such  a  deter- 
mination of  the  agency  as  to  cause  limitation 
to  run  from  that  date  if  it  is  one  for  a  fixed 
period. 

We,  therefore,  remit  the  case  to  the 
Judge,  with  directions  that  he  will  lay  down 
an  issue  on  the  point  of  limitation,  and  give 
the  parties  opportunity  to  file  evidence  to 
prove  their  several  allegations.  The  plaint- 
iff will  have  to  show  that  the  defendant's 
agency  was  one  of  a  yearly  or  other  nature, 
and,  having  shown  this,  it  will  be  for  the 
defendant  to  show  that  he  was  dismissed 
from  his  agency  on  the  date  stated  by  him. 
If  plaintiff  is  unable  to  show  that  defend- 
ant's agency,  either  by  express*  or  implied 
contract,  or  by  custom,  was  one  for  a  fixed 
period,  he  will  be  out  of  Court,  as  his  suit 
is  brought  impliedly  on  the  ground  that  the 
agency  lasted  to  the  end  of  1270.  If,  how- 
ever, plaintiff  proves  that  the  agency  was 
one  for  a  fixed  period,  defendant  must  then 
prove  his  allegatioti  of  dismissal ;  and,  if  he 
succeeds,  limitation  will  bar  the  suit;  if 
he  fails,  the  case  must  b«  enquired  into  on 
the  merits,  the  plea  of  limitatioti  being  de- 
cided in  the  negative. 


The  30th  July  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jacksoo, 

Judges. 

Limitation — Suit  for  money  against  Agnent 

Cases  Nos.  653  and  682  of  1866  under 
Ad  X.  of  1859. 

Special  Appeals  from  a  decision  pamd  hy 
Mr.  E,  G.  Birch,  Judge  0/  ^hahahad. 
dated  the  6th  December  186^,  affirming 
a  decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  ^th  August 
i86s. 

Huro  Shurn  Narain  Sing  (Plaintiff), 
Appellant, 

versus 

lloochee  Dobey  and  others  (Defendants), 

Respondents. 

Baboo  Roopnalh  Banerjee  for  Appellant. 

Mr.  R.  E,  Twidale  and  Baboo  Aiohesh 
Chunder  Chowdry  for  Respondents. 

A  suit  against  an  agent  for  money  must  be  brought 
within  one  year  from  the  date  on  which  the  plaiotifl 
obtained  knowledge  of  the  sum  due  to  him«  which,  in 
the  present  case,  was  the  date  on  which,  in  a  previous 
suit  for  rendering  of  accounts,  the  defendant  had  teo- 
dered  the  accounts  in  Court. 

It  is  admitted  by  the  pleaders  before  us 
that  one  and  the  same  decision  in  special 
appeal  will  govern  these  two  cases,  in  both 
of  which  the  same  plaintiff  is  special  ap- 
pellant. 

Plaintiff  sued  his  agent  for  delivery  and 
rendering  oi  accounts,  and  got  a  decree  on 
the  9th  October  1863  (Assin  1270}.  It  is 
found  as  a  fact,  and  indeed  not  disputed, 
that  the  defendants'  agency  ceased  in  Jeyt 
1270,  and  that  one  defendant  deposited  in 
Court  his  accounts  of    his    agency   aadet 
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plaintiff  before  ihe  decree  was  obtained  by 
plaintiff.  Plaintiff  then,  on  the  28ih  June 
1865,  or  about  Assar  1272,  in  a  separate 
suit,  sued  for  Rs.  659-14-6  as  money  due,  and 
stated  that  his  cause  of  action  arose  from 
the  17th  of  Jeyt  1272,  when  the  sums  due 
under  ihe  accounts  were  made  manifest  to 
plaintiff. 


The  first  Court  held  as  a  fact  that  plaint- 
iff's statement  that,  on  the  i7ih  Jeyt  1272, 
the  sums  due  became  known  to  him,  was 
false  ;  next  (as  a  matter  of  law)  that  plaint- 
iff %as  barred  by  limitation,  as  the  17th 
Jeyt  1272  was  not  the  date  at  which,  as 
plaintiff  alleged,  he  obtained  knowledge  of 
the  sums  due  to  him ;  and,  therefore,  under 
Section  35,  Act  X.  of  1859,  plaintiff  was 
barred  by  limitation. 

The  Lower  Appellate  Court  also  held 
that  plaintiff  was  thus  barred  and  had  no 
right  of  separate  suit,  and  that  he  should 
have  executed  his  decree  for  the  rendering 
of  the  accounts. 

It  is  contended  before  us  that  the  plaint- 
iff could  only  have  knowledge  from  the  time 
that  defendants  explained,  from  their  ac- 
counts, on  the  17th  Jeyt  1272,  the  sums  that 
were  due  to  plaintiff,  and  that  the  decree 
was  for  the  explanation  of  accounts. 

The  law  contemplates  that,  where  decrees 
are  given  to  render  accounts,  the  decree- 
holder  shall,  within  a  reasonable  time  of 
such  accounts  being  rendered  (and,  of  course, 
within  the  period  of  limitation  prescribed 
by  Section  33,  Act  X.  of  1859),  sue  for  such 
stuns  as  may  be  due,  or  take  such  other  ac- 
tion as  he  may  be  advised.  But  the  accounts 
were  rendered  in  ihis  case  before  the  decree, 
and  it  was  for  plaintiff  thereupon  to  take 
those  accounts  and  see  himself  what  he 
could  find  fairly  due  to  him  under  them ;  and 
that,  within  one  year  of  these  means  of 
l^nowledge  being  available  to  him  in  this 
case  (certainly  within  a  month  of  the  above 
accounts  being  filed  in  this  casej,  he  should, 
under  Section  33,  Act  X.  of  1859,  have  pro- 
ceeded. It  )S  not  intended  by  the  law  that, 
when  accounts  have  been  put  in  and  render- 
ed, the  other  party  shall  wait  till  the  ex- 
planation may  come  to  him,  two  or  more 
years  afteni^atds,  from  the  agents,  as  in  this 
case. 

Seeing,  then,  no  reason  to  interfere  with 
the  decision  of  the  Court  below  in  this  case, 
we  dismiss  these  two  special  appeals  wi'jh 


The  3  J  St  July  1866. 
Present : 


The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Jurisdiction— Suit  ag'ainst   Putneedar  for  Ze- 
mindary  Dak  Charg^es. 

Case  No.  167  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Furreed-- 
pore^  in  JJacca^  dated  the  2jth  October 
186^,  affirming  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  2yth 
May  iS6^,  r 

Ruttun  Monee  Dossee  and  others 
(Defendants),  Appellants, 

versus 

Baboo  Jotendro  Mohun  Tagore  and  another 
(Plaintiffs),  Respondents, 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Appellants. 

Baboo  Sreenath  Doss  for  Respondents. 

A  suit  by  a  zemindar  against  a  putneedar  for  zemin- 
dary  Akk  charges  under  Act  Vill.  of  ib62  B.  C.  for 
which  the  latter  is  liable  under  his  Icubooleut,  is  not  cog- 
nizable under  Act  X.  of  i;>59. 

Plaintiffs,  zemindars,  sue  defendant, 
the  putneedar,  under  his  kubooleut,  for 
the  expense  to  which  they  have  been  put  on 
account  of  dik  charges  for  which  the  put- 
needar is  liable  under  his  engagement  dated 
in  1245. 

Defendant  pleads  that  he  was  only  liable 
for  the  expense  of  any  dik  stations  that 
might  be  established  within  his  putnee,  and, 
as  no  such  were  established,  he  is  not,  under 
ihe  terms  of  his  putnee  kubooleut,  liable. 

The  Lower  Courts  gave  plaintiff  a  decree. 
Defendant  now  appeals  specially,  urging,  firsts 
that  the  pie&eni  suit  is  cognizable  by  the 
Revenue  Court  under  Act  X.,  and  not  in  the 
Civil  Court;  and  secondly,  that,  under  the 
terms  of  his  putnec^kubooleut,  he  is  not  liable, 
DO  Maiion  having  been  established  within 
his  villages. 
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We  do  not  think  that  a  claim  of  this 
nature  falls  within  the  demands  cognizable 
under  Act  X.  of  1 859 ;  and,  however  conveni- 
ent it  might  be  to  have  them  included  under 
that  law,  we  cannot  legitimately  construe 
the  words  so  as  to  include  them.  On  the 
second  point,  we  are  clear  that,  by  his  pulnee- 
engagement,  defendant  was  hable  for  all  the 
dak  expenses  incurred  M'ithin  his  zemindary. 
For  this  burthen  under  Act  VIII.  of  1862 
(B.  C.)  the  zemindars,  in  the  first  instance,  have 
been  made  liable  to  Government,  they  being 
entitled  to  recoup  themselves  under  the  en- 
gagement entered  into  with  their  tenants. 
Under  this  view,  we  think  defendant  has 
justly  been  made-  liable.  We  therefore 
dismiss  the  special  appeal  with  costs. 


The  31SI  July  1866. 

Present  : 

The  Hon'ble  C.B.  Trevor  and  G.  Campbell, 

Judges, 

Enhancement — Rule  of  proportion— Increase  in 
value  of  produce  (how  to  be  calculated). 

Case  No.  612  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  gth  December  1865,  affirming  a  deci- 
sion passed  by  the  Deputy  Collector  of  that 

.   District,  dated  the  yth  June  186^, 

Ram  Taruck  Ghose  (Defendant),  Appellant, 

versus 
•  Biressur  Banerjee  (Plaintiff),  Respondent. 

* 

Baboo  Umhika  Churn  Bauerjee  for 

Appellant. 

Baboos  Mohendro  Lai   Shome   and   Pearee 
Mohun  Mookerjee  for  Respondent. 

The  mode  of  calculating-  the  inrrease  in  the  value 
of  produce  according*  to  the  rule  of  proportion  is  by 
simply  taking  the  former  and  presc  nt  value  of  produce, 
and  not  by  calculating  former  and.picsent  profits  after 
deducting  costs. 

This  is  a  suit  for  enhancement  in  the 
Hooghly  District.  The  defendant  in  special 
appeal  urges /rj/  that  he  is  prolecied  bv  ihc 
terms  of  sale  of  the  (Government  esiate 
bought  by  plaintiff.  Bui  we  lind  that  those 
terms  merely  bound  the  purchaser  to  respect 
the  rights  of  the  ryots  as  recorded,  and  that 


deft  ndani.  being  only  recorded  as  a  khodkaaht 
ryot,  may  be  liable  to  enhancement  on  accoant 
of  the  subsequent  rise  in  the  value  of  the 
produce.  The  appellant  further  says  that  1m 
filed  receipts  to  show  20  years'  uniform  pay- 
ment, and  that  the  Judge  has  not  adjudicated 
the  point.  But  the  Deputy  Collector  having 
decided  against  him,  he  made  no  appeal  to 
the  Judge  on  this  point ;  and  therefore  vc 
will  not  hear  him  now. 

As  respects  the  rates,  the  Judge  has  foond 
that,  between  1255,  when  the  rent  \ras  last 
fixed,  and  the  present  time,  the  profit  has 
increased  in  the  proportion  of  Rs.  3-8  to 
Rs.  8,  or  as  7  to  16,  and  has  decreed  en- 
hancement in  that  proportion.  Having 
ruled  that  certain  new  and  valuable  staples 
had  been  introduced  by  the  labor  and  at  the 
expense  of  the  ryot,  he  properly  bases  his 
calculation  on  the  increase  in  the  value  of  the 
old  kinds  of  produce.  It  would  seem  thai 
his  calculation  so  far  departs  from  the  ruling 
of  the  Full  Bench  that  he  has  calculated 
former  and  present  profits  after  deducting 
costs,  instead  of  simply  taking  the  former 
and  present  value  of  produce :  but  no  objec- 
tion has  been  urged  before  us  on  this  point* 
and  the  decision  is  probably  quite  eqaiiable. 
We  dismiss  the  appeal'with  costs. 


The  3 1  St  July  1866.      * 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G,  Campbell. 

Judges. 

Rent— Transfer  of  Ryot's  jote— Registrmtin. 

Case  No.  613  of  1866  under  Act  X,  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hoaghiy,  dated 
the  gth  'December  186^,  affirming  a  ded- 
sion  passed  by  the  Deputy  Collector  of  thai 
District,  dated  the  'jth  June  186 j. 

Gunga    Ram   Sirdar  (Defendant)    and   Raj 
Kishen  Mookerjee  (^Objector),  Appellants,, 

versus 

Biressur  Banerjee  (Plaintiff),  Respondent 

Mr.  R.  T.  Allan  for  Appellants. 

Baboos  Mohendro  Lai  Shome  and  Pearee 
Mohun  Banerjee  lor  Respondent. 

In  the  case  of  transfer  of  a  mere  ryot's  jolc  tfc« 
per>on  in  possession  is  liable  for  the  rent,  whether  be 
IS  reLristercd  or  not. 

^As  respects  the  question  of  enhancemeia, 
this  case  is  analogous  to  No.  612,  and  the 
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Judge  has  found  the  rates  on  the  same  evi- 
dence. But  there  is  an  additional  plea  that 
4he  defendant,  having  previously  parted  with 
his  jote,  is  no  longer  liable,  and  Raj  iCishen 
Mookerjee,  the  purchaser,  urges  that  the 
Courts  below  wrongfully  refuse  to  makei  him 
a  party.  On  this  last  point,  we  do  not  think 
ihat  the  decision  of  the  Jud^e  is  quit^  clear. 
He  seems  to  consider  that  the  old  tenant,  and 
^e  old  tenant  only,  must  remain  liable  till  the 
transfer  has  been  formally  registered  under 
Section  27,  hti  X.  of  1859.  The  tenure 
does  not  appear  to  be  ian  intermediate  hold- 
ing within  the  meaning  of  the  Sectibn,  but  a 
mere  ryot's  jote.  In  respect  to  such  a 
joCe»  we  think  (as  laid  down  in  a  former 
ruling)  that  the  4)erson  liable  is  the  party  in 
possession.  It  appears  to  be  admitted  that 
receipts  on  the  record  show  that  plaintiff  did 
actually  receive  rents  from  Raj  Kishen, 
although  he  gave  the  receipts  in  the  form — 
"  Gunga  Bam  through  Raj  KishenJ*  We 
think,  therefore,  th^t,  oh  this  objection,  the 
Courts  must  find  whether  Raj  Kishen  really 
was  the  party  in  possession  during  th6  period 
sued  for.  If  so,  then  he,  and  not  Gunga 
Ram,  will  be  liable  for  the  rent.  If,  however, 
Raj  Kishen  is  liable  for  the  rent,  there  may 
then  arise  the  question  whether  he  has  any 
rights  entitling  him  to  resist  enhancement, 
and  it  would  on  that  point  be  necessary  to 
find  whether  the  tenure  is  one  transferable 
according  to  the  custom  of  the  country.  If 
bot,  he  would  be  a  mere  holder  during 
pleasure.  The  case  will  be  re-tried  with 
reference  to  the  above  remarks. 


The  3 1  St  July  1866.. 

Preteni: 

The  Hon'ble  C.  B.  Trevor  and  (j.  Campbell, 

Judges, 

Babaacemeiit  (Standard  of)~R7ot8  with  rights 

of  occnpancy. 

Case  No.  873  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Hooghly,  dated  the  30th  De- 
timber  iS6^,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  2$th  June  186^, 

Ram  Coomar  Dhara  and  others  (Defendants), 

Appellants, 

versus 

Hidjmb     Chunder     Mookerjee   (Plaintiff), 

Respondent,  » 

BaUo  Tdruckhath  Sein  for  Appellants. 

Vol  VI. 


Baboo  Rofnafiath  Bou  for  Respondent. 

In  ttie  absence  of  proof  of  any  separate  class  of  ryots 
within  the  reneral  tixiy  of  occupancy-ryots,  the  gerti- 
ral  body  of  such  ryots  must  be  hel<(  to  be  "  the  saitie 
class  of  ryots  "  to  whose  standard  a  ryot  with  a  right 
of  occupancy  may  be  raised,  although  some  may  be 
more  and  some  less  ahcient  thin  he. 

This  is  a  suit  for  enhancement  oti  the 
ground  that  defendant  is  holding  at  rates 
below  the  prevailing  rates.  Defendant  in 
special  appeal  objects  that  the  ryots  to 
whose  standard  he  has  been  raised  are  ryots 
of  a  more  mbdern  character  thdn  himself. 

But  the  Judge  finds  that  similar  ryots 
pay  those  rates  for  similar  lands,  and  defend- 
ant admits  that  those  other  ryots  with 
whom  he  is  compared  are  ryots  with  rights 
of  occupancy  as  he  is.  He  is  unable  to  show 
that,  according  to  the  custom  of  the  village, 
there  are  any  sejiartite  class  of  ryots  wiihtti 
the  geheral  body  of  occupancy-ryots,  and, 
therefore,  We  miist  consider  the  gerieral  Body 
of  r)*ots  with  rights  bf  Occupancy  to  be  "  the 
same  cidss  of  tyot^"  within  the  me^nin^  of 
the  law,  although  some  may  be  more  and 
some  less  ancient.  The  appeal  is  dismissed 
with  costs. 


The  31st  July  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Jurisdictidn— Dsmag^es^IUegal  distraint 

of  crops. 

Case  No.  986  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  i^thjahuaiy 
tS66,  affirming  a  dtctsion  passed  by  ihe 
Moonsiff  ofBohur,  dated  the  igih  Juke 
rS6s. 

Shumbhoonath  ^anerjee  and  others  (Defend- 
ants), Appellants, 

versus 

Tarlnee  Churn  Bose  and  others  (Plaintiffs), 

Respondents, 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Bckboo  Chunder  Madhub  Ghost  for 
Respondents. 

A  suit  to  recover  damages  for  an  illegal  distntittt  Of 

the  plaintiff's  crops  is  properly  brought  m  the  Revenue 
Courts. 

The  special  appellant's  vakeel  endea- 
vours to  make  ovl  that  this  suit  is  not  cog- 
nizable by  a  Revenue  Court  under  Act  X.  of 
1859,  as  it  is,  he  donsiders,  a  suit  for  damages 
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or  mesne-profits  in  consequence  of  the  dis- 
possession of  the  plaintiffs  by  the  defendants 
from  their  tenure.  But,  after  hearing  the 
plaint  and  reading  the  judgments,  we  find 
that  the  suit  is  brought  to  recover  damages . 
for  an  illegal  distraint  of  the  plaintiff's 
crops. 

Such  a  suit  is  properly   brought  in   the 
Revenue  Courts. 

Appeal  dismissed  with  costs. 

Thesist  July  i966. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Enhancement— Under-tenures. 

Case  No.  1014  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  8th  January  rS66,  reversing  a  deci- 
sion passed  by  the  Deputy  Collector  of 
Howrahj  dated  the  i$th  June  186$, 

Tarucknath  Puramanick  (Plaintiff), 
Appellant^ 

versus 

Mr.  R.  McAllister  (Defendant),  Respondent, 

Baboos  Dwarkanath   Mitter  and    Onookool 
Chunder  Mookerjee  for  Appellant. 

No  one  for  Respondent. 

Under-tenures  fall  with  the  origfinal  tenure  of  the 
defaulter,  and  are  liable  to  enhancement  by  the  pur- 
chaser of  the  tenure  sold  for  arrears  of  rent. 

The  Judge  is  in  error  in  ruling  that  this 
case  is  governed  by  Section  26,  Act  I.  of 
1845.  The  plaintifiP,  having  purchased  a 
mokurruree  tenure  at  a  sale  for  arrears  of  its 
own  rent,  sues  two  under-tenants  in  that 
mokurruree  to  enhance  their  rent.  They 
put  forward  pottahs  received  from  the  mo- 
kururreedar.  The  Judge  has  ordered  that 
the  Lower  Court  shall  consider  whether 
these  have  been  granted  at  a  fair  rate.  The 
law  which  the  Judge  alludes  to  has  no 
connection  with  the  sale  of  tenures.  Regula- 
tions I.  of  1820  and  VIII.  of  1819  are  appli- 
cable. The  under-tenures  fall  with  the  origi- 
nal tenure  of  the  defaulter,  and  the  pottahs 
granted  by  the  old  mokurrureedar  are  of  no 
avail.  The  plaintiff  is  entitled  to  enhance 
the  rent,  if .  he  can  show  good  and  legal 
grounds  for  it,  to  the  extent  to  which  those 
grounds  apply. 

The  Judge's  decision  is  reversed,  and  the 
case  is  remanded  to  him  to  carry  out  these 
orders.  • 

Costs  to  follow  the  final  judgment. 


The  31st  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Enhancement— Increase  in  the  Value  of  pro- 
duce (Meaning  of). 

Case  No.  ii8a  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahabady  dated  the  loth  April 
i866f  reversing  a  decision  pcLssed  by  the 
Deputy  Collector  of  that  Districty  dated  the 
20th  November  186$, 

Bhagruth  Doss  and  others  (Plaintiffs), 
Appellants^ 

versus 

Mohasoop  Roy  and  another  (Defendants), 

Respondents, 

Messrs,  R.  E,  Twidale  and  C.  Gregory  for 

Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

The  increase  in  the  ''  value  of  the  produce,"  which  is 
to  form  a  eround  for  enhancement  of  rent  under  Section 
17  of  Act  A.  of  1859,  means  an  increase  in  its  natural 
and  usual  value  in  ordinary  years.  The  accidental  and 
exceptional  high  prices  of  a  particular  year,  in  conse- 
quence of  drought  and  scarcity,  cannot  be  treated  as 
a  measure  by  which  rent  is  to  be  adjusted.  A  tenant 
takes  land,  not  with  reference  to  the  exceptional  high 


prices  of  a  past  year,  but  with  reference  to  the  prices 
he  may  reasonably  expect  to  realize  for  the  crops  which 
he  will  raise  in  succeeding  years. 


This  was  a  suit  for  enhancement  of  the 
rent  of  certain  land  held  by  the  defendants 
at  the  rate  of  Rs.  2-4  per  beegah. 

The  plaintiff  relied  on  two  grounds :  first, 
that  the  rates  for  neighbouring  land  were 
higher.  The  Judge,  in  a  former  decision  re* 
manding  the  case  to  the  Deputy  Collector, 
from  which  there  has  been  no  appeal,  decid- 
ed that  the  plaintiff  was  bound  by  a  ceruin 
jummabundee,  and  could  not  maintain  his  suit 
for  enhancement  on  this  ground.  Secondly, 
that  there  had  been  an  increase  in  the 
value  of  the  produce  of  the  land  independent* 
ly  of  any  act  of  the  ryot,  defendant.  The 
Lower  Court  gave  the  plaintiff  a  decree  for 
rent  at  Rs.  4  per  beegah.  But,  on  appeal,  the 
Judge  found  that  the  Deputy  Collector  had 
fixed  this  rate  on  a  comparison  of  the  prices 
of  1268  with  those  of  1271  and  1272;  that 
the  prices  in  those  years  were  owing,  not  to  the 
proximity  of  the  Railway,  but  to  the  scarcity 
of  grain  all  over  that  part  of  the  country ;  ana 
he  says  that,  in  his  opinion,  **  the  law  does  not 
"contemplate  that  zemindars  should  take 
"  advantage  of  a  rise  in  prices  in  two  bad  sea- 
'^sons."    He  says  that  ''plaintiff  has  failed 
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"to  show  that,  since  the  settlement  in  1268, 
^[  circamstances»  of  which  be  ought  to  take 
advantage,  have  occurred  to  raise  the  value 
"  of  the  land  ;"  and  he  adds  that  he  thinks  the 
suit  ''  is  the.  attempt  of  a  grasping  land- 
"  lord  to  take  advantage  of  the  rise  in  prices 
"  occasioned  by  two  years  of  drought."  And 
accordingly  he  dismissed  the  suit. 

In  special  appeal  before  us,  Mr.  Gregory, 
for  the  plaintiff,  attempted  to  contend,  firsts 
that  the  plaintiff  was  entitled  to  enhance 
rent  according  to  the  actual  prices  of  the 
two  years  1864-65,  as  compared  with 
those  of  1 86 1,  when  the  rent  was  last  fixed. 
We  think,  however,  that  it  is  clear  that  the 
increase  in  the  "  value  of  the  produce,"  which 
is  to  form  a  ground  for  enhancement  of  rent 
under  Section  17  of  Act  X.,  means  an  increase 
in  its  natural  and  usual  value  in  ordinary 
years,  and  that  the  accidental  and  exceptional 
high  prices  of  a  particular  year,  in  conse- 
quence of  drought  and  scarcity,  cannot  be 
treated  as  a  measure  by  which  rent  is  to  be 
adjusted.  A  tenant  takes  land,  not  with  re- 
ference to  the  exceptional  high  prices  of  a 
post  year,  but  with  reference  to  the  prices  he 
may  reasonably  expect  to  realize  for  the 
crops  which  he  will  raise  in  succeeding 
years. 

Mr.  Gregory  next  urged  that  the  Judge 
ybould  have  made  an  allowance  in  respect 
to  some  increase  in  price  which  he  said  must 
have  been  caused  by  the  Railway. 

It  is  no  doubt  true  that  the  facility  of  access 
to  markets  afforded  by  the  Railway  has  pro- 
bably increased  the  value  of  the  produce.  But 
the  plaintiff's  claim  was  not  so  limited. 
The  evidence  adduced  by  him  did  not  point 
to,  or  apparently  enable  the  Court  to  distin- 
goisb,  the  increase  in  price  attributable  to 
this  cause. 

The  Judge  was  not  bound  to  make  a  new 
case  for  the  plaintiff  which  he  did  not  make 
for  himself ;  and,  considering  that  the  defend- 
ant had  the  fullest  right  to  resist  the 
claim,  as  shaped  by  the  plaintiff,  we  think 
Ibat  the  suit  was  properly  dismissed.  "V^e 
ditnuM  the  I4>peal  with  costs  and  interest. 


The  I  st  August  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  E.  Jackson, 

Judges, 

Presumption  of  uniform  payment  from  Perma- 
nent Settlement — Nature  of  uniformity. 

Case  No.  763  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  parsed  hy 
the  Judge  cf  Jessore,  dated  the  20th 
December  iSo^y  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District^ 
dated  the  2»jth  June  186 $, 

Messrs.  W.  Moran  and  Co.  (Plaintiffs), 

Appellants^ 

versus 

Anund  Chunder  Majoomdar  (Defendant), 

Respondent, 

Mr,  R,  T,  Allan  for  Appellants. 

Baboos  Greeja  Sunkur  Mojoomdar  and 
Bungsheedhur  Sein  for  Respondent. 

Uniformity  in  the  amount  actually  paid  is  not  required 
to  raise  the  presumption  under  Section  4,  Act  X.  of  1850, 
but  uniformity  in  the  rate  agreed  upon,  either  expressly 
or  impliedly,  between  the  parties  to  be  paid. 

Plaintiff  in  the  present  suit  has  sued 
to  enhance  the  rent  of  the  defendant  after 
service  of  notice. 

The  defendant  pleads  that  he  is  not 
liable  to  enhancement,  and  that  he  holds  a 
mokurruree  jote  under  a  pottah,  dated  1246 
or  1839,  executed  by  plaintiff's  predecessor 
confirmatory  of  an  old  one,  dated  11 94  or 
1787. 

Both  the  Lower  Courts  considered  defend- 
ant not  liable  to  enhancement,  and  dismissed 
the  plaintiff's  claim. 

Plaintiff  now  appeals  specially,  urging, 
first,  that,  as  the  pottahs  on  which  defendant 
relies  not  having  been  proved  formally,  the 
Judge  should  not  have  admitted  them  as 
genuine  documents  sufficient  to  defeat  his 
right  to  enhance  after  due  service  of  notice ; 
and,  second y  that  the  evidence,  so  far  from 
proving  that  a  uniform  rate  of  rent  was  paid 
by  defendant,  shows  incontestibly  a  varying 
rate;  he,  plaintiff,  therefore,  is  entitled  to 
a  decree  for  enhancement. 

The  defendant  in  the  Court  below  relied 
on  a  decree  dated  1844,  in  which  plaintiff's 
predecessor  having  sued  defendant  for  rent, 
he  relied  on  the  pottah  of  1839  ^^^  P^' 
pounded,  and  obtained  a  decree  in  conform* 
ity  with  his  plea.  It  is  not  shewn  that 
I  the  rate  of  rent  has  been  changed  by  any 
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conjoihr  act  of  the  parties  at  any  period 
subsequent  to  that  date ;  consequently,  un- 
less plaintiff  is  able  to  show  that  the  defend- 
aoit  has  voluntanly  paid  a  higher  rate  than 
that  decreed,  he  will  be  entitled  to  the 
presumption  of  Section  4,  Act  X.  of  185^9, 
With  a  ^ew  of  proving  thiSj  plaintiff  urges 
that  the  varying  amounts  of  rent  paid  by 
defendant  in  each  year  are  inconsistent  with 
the  uniformity  in  amount  of  payment  re- 
quired by  law  to  warrant  that  presumption, 
and  show  a  voluntary  variation  of  payment 
on  the  part  of  the  tenant.  As  to  the  vary- 
ing amount  paid  yearly,  as  remarked  by 
the  Judge,  the  increased  payments  in  some 
years  weir^  probably,  to  make  up  deficiencies 
in  previous  years.  Eiut,  be  that  as  it  may, 
as  before  observed,  it  is  not  uniformity  in 
the  amount  actually  paid  that  is  required 
to  raise  the  presumption,  but  only  uniform- 
ity in  the  rate  agreed  upon,  either  express 
of  implied,  between  the  parties  to  be  paid. 
The  uniformity  is  evidenced  in  the  present 
case,  and,  therefore,  plaintifip's  special  appeal 
cannot  succeed,  but  must  be  dismissed  with 
costs. 


The  Judge  has  upheld  the  defaulter's  under- 
tenures  against  such  a  purchaser.  His  deci- 
sion is  reversed,  and  the  case  remanded  for< 
decision  on  the  remaining  points  which 
arise  in  it. 
G>sts  to  follow  final  judgment. 


The  2nd  August  1866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  E.  Jackson, 

Judges. 

Sate  of  tenure  (for  arrears  of  rent)— Rig^hta  of 

purchase. 

Case  No.  1096  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Chittagong,  dated  the  jM 
February  1866,  reversing  a  decision  passed 
by  the  Deputy .  Collector  of  that  District, 
dated  the  2Sth  August  186$, 

Jan  Ali  (Plaintiff),  Appellant, 

versus 

Sufeena  Bibee  (Defendant),  Respondent, 

Baboo  Greeja  Sunkur  Mojoomdar  for 

Appellant. 

Baboo  Kishen  Succa  Mookerjei  for 
Respondent. 

The  purchaser  of  a  tenure  sold  for  arrears  of  rent 
acquires  the  tenure  free  from  all  encumbrances  and 
unoer-tenures  created  by  the  defaulter. 

The  Judge  is  wrong  in  law.  The  pur- 
chaser of  a  tenure  at  a  sale  for  arrears  of 
its  own  rent  obtains  that  tenure  as  it  was 
originally  created,  free  from  all  encumbrances 
and  under-tenures  created  by  Uio  defaulter. 


The  3rd  August  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  £.  JacksoB, 

Judges. 

Rent— Liability  of  ryot  in  poaaeasion— Regis- 
tration. 

Case  No.  laoi  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purmah,  dated  the  8th  Fth* 
ruary  1866,  affirming  a  decision  passed  by 
the  Assistant  Collector  of  thai  Disirid, 
dated  the  20th  August  186^. 

Jerabutoonissa  Khannm  (PkdntifE), 
Appellemt, 

versus 

Ram  Chunder  Doss  and  others  (Defendants}! 

Respondents. 

Mr.  R.  E.  Twidale  for  Appellant 

No  one  for  Respondents. 

A  suit^  for  rent  against  several  parties  is  maiotaia- 
able  against  such  ofthem  as  are  shown  to  be  in  pMH** 
sion  as  tenants,  whether  they  are  registered  or  not 

This  is  a  suit  against  several  parties  for 
rent.  It  has  been  dismissed,  as  the  Judge 
calls  it,  by  way  of  "  non-suit,"  and  the  Assist- 
ant Collector  also  calls  it  '' multtfaiioas. ' 
both  of  which  expressions  are  quite  out  of 
place.  The  ground  of  dismissal  apporendy 
is  that  plaintiff  has  failed  to  produce  H1l^ 
tobood  papers.  It  may  be  that,  if  tliese 
papers  were  really  necessary  as  evidence, 
their  non-production  after  warning  wouW 
justify  a  dismissal;  but  the  matter  is  not 
clearly  put,  and  the  <Lower  Courts  seem  to 
hold  tluu,  unless  the  defendants  are  registered 
tenants,  the  suit  cannot  be  maintainedi  ^sA 
the  Hustobood  papers' were  called  for  on  this 
point.  This  is  a  mistake.  If  the  defendaais, 
or  any  of  them,  are  shewn  to  be  in  pos9e^ 
sion  as  tenants,  the  suit  can  be  maintained 
whether  they  are  registered  or  not,  and  tho« 
not  in  possession  can  be  struck  out  We 
remand  the  case  to  the  first  Court  to  be  pio- 
pf rly  re-tried  with  reference  to  the  aUw 
remarkfi. 
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The  3rd  August  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  H.  V. 
Bayley,  fudges. 

Enhancement — Waivor— Ejectment 
(Section  78,  Act  X.  of  1859). 

Case  No.  1009  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Hooghly^  dated 
the  2gth  January  1866^  reversing  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  sth  July  186 s^ 

Mr.  Lauder  (Defendant),  Appellant, 

versus 

Benode  Lai  Ghose  (Plaintiff),  Respondent, 

Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Respondent. 

In  1267  the  pkiiotiff  obtained  a  decree  in  a  suit  to 
enhance  the  defendant's  rent.  Held  that  th^ 
acceptance  by  the  plaintifF  of  the  old  rent  from  126S  to 
1271  Dvas  no  waivor  of  his  claim  to  the  higher  rent 
decreed  to  him. 

Under  Section  yS,  Act  X.  of  1859,  ^  decree  for  eject- 
ment must  be  conditional  on  the  defendant  not  paying 
the  decreed  rent  within  15  days. 

Plaintiff  sued  to  enhance  defendant's 
rent  from  Rs.  i-i  ^to  Rs.  1 3-7-17 i,  and  got 
a  decree  on  the  28th  August  i860  (13th 
Bbadro  1267).  He  then,  on  the  29ih  Cheyt 
127 1,  sued  for  arrears  of  rent  at  the  en- 
hanced rates  from  1268  to  1271,  deducting 
the  sums  which  defendant  had  paid  at  the 
old  rates;  and  plaintiff  also  sued  for  eject- 
ment. Piaintii!  got  a  decree.  Defendant 
appeals  specially,  and  urges — 

I.  That  limitation  bars  the  suit. 

IL  That,  by  acceptance  of  the  old  rent 
£rom  1268  to  1271,  plaintiff  waived  his 
claim  to  the  higher  rents  decreed  to  him. 

IIL  That,  under  Section  78,  Act  X.  of 
1859^  th^  present  decree  shQul4  not.  have 
b^n  for  ejectment  absolutely,  but  condition- 
aUj  on  d^^ndant  not  payiivg  the  decreed, 
rent  within  15  days. 

Ott  the  yfn/ point,  we  are  clearly  of  opi- 
nion that  limitation  dqes  not  bar  the  suit, 
h^z^i^fil^  UQder  Section  32,  suits  for  the  re- 
covery of  arrears  of  rent  shall  be  instituted 
witim  three  yes^s  of  the  last  day  of  |he 

BM04f^  yMT  itt  which  the  9^^t9c^  shall  h^v^ 


become  due.  The  arrears  became  di;ie  from 
1268.  The  last  day  of  that  year  was  the 
30th  Cheyt.  The  suit  was  brought  on  the 
?9th  Cheyt  1271 — that  is  within,  three  years 
prescribed  by  ihat  law.  Plaintiff  is»  therefore, 
within  time. 

On  the  second  point,  we  are  of  opinion 
that  the  alleged  waivor  relied  on  by  special 
appellant  is  no  waivor  ^at  all.  The  plaintiff 
cannot  recover  more  than  three  years'  rents, 
i.e.y  for  that  period  for  which  he  would  be 
within  time  by  law  to  sue,  but  his  abstain- 
ing to  sue  for  that  allowed  time,  or  recover- 
ing the  old  rent  on  account,  is  no  waivor. 

On  the  third  plea,  we  think  the  special 
appellant  is  right.  The  law,  Section  78, 
enacts  that,  if  the  amount  decreed,  together 
with  interest  and  costs  of  suit,  be  paid  into 
Court  within  15  days  from  the  date  of  the 
decree,  the  execution  shall  be  stayed.  The 
decree  should  have  been  in  the  terms  of  the 
law.  If,  therefore,  the  defendant,  special 
appellant,  pay  the  decreed  sum  within  15 
days  of  this  decree,  ejectment  in  execution 
is  to  be  stayed.  In  all  other  points,  the 
special  appeal  is  dismissed  with  all  costs. 


The  3rd  August  1866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Maxkby^ 

Judges. 

Presumption  of  holding^  from  Permanent  Settle- 
ment— Pleading^ — Proof  of  uniform  payment 
for  ao  years. 

Case  No.  1080  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
joth  January  1866,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  i8th  September  186^, 

Sham  Lai  Ghose  (Plaintiff),  Appellant, 

versus 

Muddun  Gopal  Ghose  alias  Makhun  La- 
Ghose  and  another  (Defendants)^  Re- 
spondents, 

Mr.  C.  Qr^Qry  for  ApjjMlhoiti 
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Baboo  Gopeenath  Banerjee  for  Respondents. 

It  is  not  absolutely  necessary  that  a  ryot  who  seeks 
the  benefit  of  the  presumption  raised  by  Section  4,  Act 
X.  of  1859,  should  state  explicitly  that  he  has  held  at 
an  uniform  rent.  Proof  of  uniform  payment  of  rent  for 
more  than  20  years  is  sufficient. 

We  think  the  decision  of  the  Judge  cor- 
rect. It  is  not  absolutely  necessary  that  a 
ryot  who  seeks  the  benefit  of  the  presump- 
tion raised  by  Section  4,  Act  X.  of  1859,  should 
state  in  explicit  terms  that  he  has  held  at  an 
uniform  rent  from  the  Perpetual  Settlement 
before  he  can  obtain  the  benefit  of  such 
presumption. 

In  this  case,  the  Judge  has  found  that  the 
receipts  filed  by  the  special  respondent,  the 
ryot,  prove  uniform  payment  of  rent  for 
more  than  20  years  preceding  the  suit;  and 
we  find,  on  inspection  of  the  receipts,  that 
this  is  the  case. 

Appeal  dismissed  with  costs  and  interest. 


The  3rd  August  1866. 

Pnsent : 

The  Hon'ble  G.  Campbell  and  E.  Jackson, 

Judges, 

Rifi^ht  of  occupancy — Evidence— Mention  of  a 

term  in  pottah. 

*  Cases  Nos.  1219  to  1222  of  1866  under  Act 

X;  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore^  daied  ihe 
i6ih  February  1S66,  ajfirming  a  deci- 
sion passed  by  ihe  Deputy  Collector  of 
that  District,  dated  the  jrst  August  186$, 

Baboo  Nund  Lai  Singh  and  another 
(Defendants),  AppellantSy 

versus 

Rumun  Singh  (Plaintiff),  Respondent. 

Baboos  Chunder  Madhab  Ghose  and  Anund 
Gopal  Paulit  for  Appellants. 

Mr,  R,  E,  Twidale  for  Respondent. 

The  mention  in  a  pottah  of  a  certain  term  for  which 
the  rate  of  rent  is  fixed  is  not  of  itselt  evidence  that 
there  is  no  right  of  occupancy. 

We  think  that  the  Judge  on  these  appeals 
has  adopted  the  careful  and  elaborate  judg- 
ment of  the  Deputy  Collecfor.  The  finding 
18  that  the  tenaota  hold  a  right  of  occupancy. 


although  their  pottahs  state  a  certain  term 
for  which  the  rate  of  rent  is  fixed.  It  is 
said  that  the  mention  of  this  term  is  of  itself* 
evidence  that  there  was  no  right  of  occu- 
pancy. But  we  think  that  the  Deputj 
Collector  was  right.  Under  some  circum- 
stances, especially  at  the  commencement  of  a 
new  contract,  a  specification  of  a  term  may 
lead  to  the  presumption  that  the  landlord 
has  a  right  of  re-entry  at  the  end  of  it.  But, 
in  this  case,  the  tenants  are  found  to  be 
ancient  tenants,  and  the  term  stated  in  their 
pottahs  evidently  referred  only  to  the  rate  of 
rent  fixed  by  those  pottahs* 

Appeals  dismissed  with  costs. 

The  3rd  August  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Sbum- 
bhoonath  Pundit,  Judges, 

Limitation — Unsuccessful  intenrention  nader 
Section  77,  Act  X.  of  1859— Suit  of  intenrenor 
for  possession. 

Case  No.  109  of  1866. 

Special  Appeal  from  a  decision  passed  fy 
the  Principal  Sudder  Ameen  of  Gy(h 
dated  the  2^h  October  186$,  affirming 
a  decision  passed  by  the  Sudder  Amen 
of  that  District,  dated  the  14th  MarA 
1S65, 

Mussamut  Mungroo  Oopadhyan  and  others 
(Defendants),  Appellants, 

versus 

Mussamut  Chamelee  Koonwar  (Plaintifi), 

Respondent, 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Mr,  C,  Gregory  for  Respondent. 

The  fact  of  a  person  obtaining  a  decree  against  other 
parties  in  a  suit  for  rent  under  Act  X.  of  18591  ^ 
which  a  third  party  unsuccessfully  intervened,  does  not 
affect  the  rights  of  the  intervenor  or  bar  the  iaterfcoor's 
present  suit  for  possession,  merely  because  it  was  pot 
instituted  within  a  year  of  the  decree  for  rent  vhidi 
the  intervenor  does  not  ask  to  be, set  a^de. 

The  Lower  Appellate  Court  has  found  OQ 
evidence  that  the  plaintiff  is  proved  to  be  in 
possession,  and  that  the  lands  sued  for  are 
the  lakheraj  lands  purchased  by  her  hus- 
band. 

The  special  appellant  contends  that  the 
plaintiff  cannot  sue,  as  she  is  not  the  heir  of 
her  husband  when  he  left  sons  who  are  afivej 
but  it  appears  that  the  plaintiff  asserts  in 
he(  plaint  that  she  hasi  since  the  death  of 
her  husbandi  by  aiomily  arraageaaeiiti  tikiB 
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possession  of  the  lands  in  dispute;  and  the 
said  sons  of  her  husband  do  not  appear  to 
,  contradict  this  assertion.  Under  such  cir- 
cumstances, the  special  appellant  is  not  en- 
titled to  object  to  the  right  of  the  plaintiff  to 
sue  the  special  appellant  for  restoration  of 
possession  of  lands  of  which  the  special  ap- 
pellant is  proved  to  have  dispossessed  her. 

As  to  the  plea  of  limitation  taken  by  the 
special  appellant,  it  has  been  repeatedly 
ruled  by  the  Court  that  the  fact  of  the  spe- 
cial appellant  obtaining  a  decree  for  rent 
against  other  parties  in  a  case  under  Act  X. 
of  1859,  in  which  the  plaintiff  had  unsuccess- 
fully intervened,  does  not  affect  the  rights  of 
the  plaintiff,  or  make  her  present  suit  for 
possession  liable  to  be  affected  by  limitation, 
merely  because  she  has  not  instituted  this 
case  within  a  year  of  the  decision  in  the  rent- 
case,  the  decree  passed  in  which  case  she 
does  not  ask  to  be  set  aside. 

We  reject  this  special  appeal  with  costs. 

The  3rd  August  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bayley, 

Judges. 

Onus  proband! — Enhancement— Plea  of 
Mokunirree  pottah. 

Case  No.  993  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Judge  of  the  24-Per' 
gunnahsy  dated  the  20th  December  186^, 
affirming  a  decision  passed  by  the  De- 
puty Collector  of  that  District,  dated  the 
23rd  August  1 86s, 

Prannath  Roy  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Moh'eeooddeen  Ahmed  (Defendant), 
Respondent, 

Bah09  Molee  Lai  Mookerjee  for  Appellant. 

Mr.  R,  E,  Twidale  and  Baboo  Khettur 

Mohun  Mookerjee  for  Respondent. 

Where  a  plaintiff  sues  for  enhancement  on  the  ground 
tliat  the  dctendant  did  nut  pa^  the  rents  paid  by  others 
in  the  neighbourhood  for  similar  lands,  and  the  defend- 
ant denies  his  liability  to  pay  such  rents  owin}?  to  his 
having  mokumiree  pottahs,  the  onus  is  on  the  defendant 
to  prove  those  pottahs. 

In  this  case,  plaintiff  sued  to  enhance 
defendant's  rent.  Defendant  pleaded  three 
pottahs  at  fixed  rents,  l^he  case  was  re- 
manded by  this  Court  for  the  trial  of  the 
genuineness  of  the  poiiahs,  this  Court  ruling 
that  the  Lower  Courts  had  erroneously  hjld 
thai  irr^^gularity  in  regard  to  the    stamps 


prevented  their  looking  further  into  the 
pottahs. 

The  first  Court  now  finds  that,  on  the 
depositions  of  the  parties  and  the  documen- 
tary evidence,  the  pottahs  were  proved. 

The  Lower  Appellate  Court  on  appeal  held 
that  there  had  been  no  evidence  in  the  first 
Court  to  the  execution  of  the  pottahs ;  but 
that  such  evidence  was  unnecessary,  because 
the  plaintiff  did  not  deny  the  genuineness 
of  the  pottahs  in  previous  suits  between 
himself  and  the  defendant,  and  in  which  the 
documents  were  material. 

It  is  urged  in  special  appeal  that  there 
were  no  admissions  that  these  pottahs 
were  genuine,  and,  even  if  made  in  other 
su'.ts,  it  would  not  estop  plaintiff  from  rais- 
ing the  question  of  the  genuineness  of 
defendant's  pottahs  in  this  suit. 

In  a  case  like  this,  where  plaintiff  sues 
to  enhance  defendant's  rent,  on  the  ground 
that  the  defendant  did  not  pay  the  rents 
paid  by  others  in  the  neighbourhood  for 
similar  lands,  and  defendant  denied  his  lia- 
bility to  pay  such  rents  owing  to  his  having 
mokurruree  pottahs,  it  was  clearly  for  defend- 
ant, first  of  all,  to  prove  those  pottahs.  It 
is  not  obligatory  on  plaintiff  to  admit  or 
deny  anything  till  defendant,  on  whom,  in 
such  a  case  as  this,  the  burden  of  proof 
entirely  falls,  proved  his  allegations  as  to 
his  pottahs.  We,  therefore,  think  that  the 
Lower  Appellate  Court  was  wrong  in  its  view 
that  no  evidence  was  necessary.  Nor  are 
we  shown  by  the  respondent,  in  any  of  the 
decisions  which  form  the  whole  documentary 
evidence  in  the  case,  that  they  recorded  any 
adjudication  as  on  a  material  issue  in  those 
cases  upon  the  genuineness  of  the  pottahs. 
Thus,  those  decisions  could  not  be  sufficient 
evidence  of  the  genuineness  6f  the  pottahs. 

On  both  the  above  grounds,  then,  we 
think  the  Judge's  decision  wrong,  and  we 
reverse  it,  and  remand  the  case,  requiring 
that  the  defendant  be  required  to  produce 
direct  evidence  to  the  genuineness  of  the 
pottahs,  and  the  case  be  re-tried,  and  such 
orders  be  then  passed  as  may  appear  just 
and  proper. 

The  respondent  wishes  to  object,  under 
Section  34^,  Act  VIII.  of  1859,  on  the  matter 
of  interest  on  costs. 

But,  as  a  fresh  judgment  will,  under  this 
remand  order,  be  necessary  on  the  whole 
costs,  this  point  may  be  considered  with  re- 
ference to  whatever  may  be  the  final  judg- 
ment of  the  Lower  Courts  on  this  remand. 

This  special  at)peal  is,  accordingly,  dis- 
missed with  costs. 
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The  3rd  Aujjnst  1866. 
Present : 

The  Hon'ble  G.  Campbell  and  E.  Jackson, 

Judges, 

Ryots  with  rights  of  occupancy  (Power  of— to 
build  pucka  houses). 

Case  No.  1204  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Dacca,  dated  the  8th  J*ebruary  1866, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  t2th  July 

Nyamutoollah  Ostagur  (Defendant), 
Appellant, 

versus 

Gobind  Churn  DuU  (PlaintiflF),  Respondent, 

Mr.    G.    C.   Paul  and   Baboo    Gopal  Lai 
Mitter  for  Appellant. 

Baboos  Grish  Chunder  Ghose  and  Chunder 
Madhub  Ghose  for  Respondent. 

A  ryot  with  a  right  of  occupancy  may  build  a  pucka 
house  on  his  land^  or  do  what  he  hkes  with  the  land  so 
ioAg  as  he  does  not  injure  it  to  the  detriment  of  the 
landlord. 

It  is  admitted  that  defendant  is  a  ryot 
with  a  right  of  occupancy.  Plainiiff  sues 
to  compel  him  to  pull  down  a  pucka  house, 
on  the  ground  that  he  has  no  right  to  build 
it;  and  the  Lower  Appellate  Court  has  de- 
creed accordingly.  We  think  it  clear  that 
every  man  possessed  of  a  right  to  hold  the 
land  permanently — that  is,  of  a  right  of 
occupancy — can  do  what  he  likes  wiih  the 
land  so  long  as  he  does  not  injure  it  to  the 
zemindar's  detriment.  The  Lower  Appel- 
late Court  finds  from  the  evidence  of  certain 
zemindars  that  *'kursa"  ryots  have  no 
right  to  build  houses  without  the  permission 
of  the  zemindar,  rejecting  the  ryots  who 
testified  for  defendant  as  low  men,  and  not 
zemindars;  and  he  finds  that  defendant  has 
not  proved  a  '*  meeras"  right. 

Respondent  cannot  show  us  the  exact 
meaning  of  *'  kursa,"  but  he  states  that  it  is 
applied  to  simple  cuhivating  ryots,  as  op- 
posed to  **  mourosce  "  and  **  mokurmree" 
ryots.  NoAT,  even  assuming  that,  previous 
to  the  passmg  of  Act  X.  of  1859,  defeiiiiant 
was  a  mere  **kurba"  ryot  (whtth  ne  by  no 


means  admits),  it  has  been  judicially  deter- 
mmed  that  he  has  now  a  right  of  occupancy, 
that  is,  has  a  "  mourosee"  or  **meeTas"» 
(i,  e,,  hereditary),  though  not  a  mokurmree 
tenure;  and  any  custom  which  may  ha\*e  ap- 
plied to  him  as  a  kursa  ryot  cannot  now  apply 
to  him.  A  custom  must  be  a  reasonable  cu^ 
lom  protecting  the  rights  of  some  persons 
or  classes;  and,  as  respects  the  ryots  with- 
out right  of  occupancy,  such  a  custom  as 
isj  alleged  would  be  reasonable  enough,  but, 
when  there  is  a  permanent  hereditary  right 
of  occupancy,  such  a  custom  would  be  utter- 
ly unreasonable.  Plaintiff  in  no  way  suf- 
fers by  the  building  of  a  pucka  house  on 
the  land  of  the  occupancy- ryot;  on  the 
contrary,  the  land  is  rendered  more  valu- 
able. We  decree  the  appeal  and  dismiss 
the  suit  with  all  costs. 


The  3rd  August  1866. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges, 

Appeal— Section  77,  Act  X.  of  18591 

Case  No.  11 89  of  1866  under  Act  X.  of  j8}i^. 

Special  Appeal  from  a  decision  pasHd  ijf 
the  Judge  of  Cuttack,  dated  the  dtk  Feb- 
ruary  1866,  reversing  a  decision  fassii 
by  the  Deputy  Collector  of  that  JJistrici, 
dated  the  30th  July  j86^. 

Padook  Purindah  and  another  (Defendants), 

Appellants, 

versus 

Gopee  Bundhoo  Patnaid  (Plaintiff)  and 
another  (intervenor),  Respondents, 

Baboo  Umbica  Churn  Banerjeeiox 
Appellants. 

Baboo  Tarucknath  Sein  for  Respondents. 

Under  Section  153,  Act  X.  of  1859,  an  appeal  fie*  to 
the  Judge  when,  in  a  suit  for  rent  below  Rs.  loohi  whkk 
a  third  party  intervenes  under  Section  77*  tbeCoort 
of  first  instance  decides  any  matter  relating  to  title. 

The  special  appellant  objects  in  this  ase 
to  the  trial  of  the  appeal  from  the  first  Court 
by  the  Judge  below,  because  the  ca?e  w«5 
toi  rents  below  Ruvtes  lOO,  and  bcctM* 
he  asscits  that,  tmacr  Section  ^J^  Act  X« 
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of  1859,  a«  regards  the  intervenor,  no  qties-  |  allowing   him  any  profits,  by  adopting  the 

tiOB   of  title   could  be  decided  by  the  first  '  rate   of  the    rents    payable    by    cultivating 

Court.  ,  ryots,  does  not  appear  to  us  to  be  fair  and 

,,   .       ,         .   ^      ,         .  J       equitably   in    his  case.     He  ha3  long  held 

It   IS   clear  that.  when,  m  a  case   under  j  these  lanls,  and  has,  no  doubt,  taken  some 

Section  77,  the  Court  of  fust  mstiince  decides  ;  trouble  in  settling  and  encouraging  rypts 
any  mailer  relating  -to  title,  under  ^c-  ■  thereon ;  and  the  law  does  not  aufhorize  the 
UQq  153  o^  the  Act  of  1859  toe  appeal  lies  piaJntifiF  to  assess  him  so  as  to  render  the 
to  the  Judge  (6"^^  page  i.  Act  X.  Rulings.  ,  holding  of  the  lands  bv  the  special  appel- 
VoIhtoc  VI.,  Weekly  Reporter.)  la„t  altogether  void  of  all  reasonable  profit. 

In  this  case,  the  fu-ige  below,  we  sec,  '^'^^  ^'^^'^  *^' ^^^''^^^^^^  ""e*"^"^^^  ^^  the  Lower 
was.  with  reference  to  the  decision  passed  .  Appellate  Court,  with  directions  to  adopt 
by  the  Court  of  first  instance,  justified  in  t  ^Tl  ^"'^^^'^  ^°  ^^^  mtermediate  position 
hearing  an  appeal  from  that  decision.  ;  ^^  5^^  ^\'^^^^^  appellant.     The  Judge  must 

endeavour  to  fix,  by  some  means,  wha^  is 

Wc  accordingly  reject  the  special  appeal ,  fair  and  equitable  for  a  person  in  such  a 

with  costs.  !  position.      He  will  see  that  it  is  clear  that, 

to  charge  him  with  the  full  rates  of  cultivat- 
ing and  resident  ryots — such,  for  instance, 
The  3rd  August  1866.                      ^^  4  rupees  for  bastoo  lands — would  not  be 

**  fair   and    equitable."      We    may    observe 

Prestnt :  that  the  mere  service  by  the  appellant  of  a 

Tu-*  i-i^..'Ki^  Twcc.,.v  jcL         '  notice  on  certain  of  his  r\'Ots  is  no  proof 

'  "^^  ^^^'  in   such    notice.     The   special  appellant  is 

Enhanceiiient— Intermediate  holders— Evidence    ^Iso  entitled   to   an  enquiry   by  the  Lower 

—Notice.  Appellate    Court,     regarding     the     custom 

Case  No.  700  of  1866  under  Act  X.  of  1859.  ,  P'^f^J^  .^>'  ''™  '^»^  he  should  be  allowed 

j^   I  a  deduction  of    2   cotiahs  per   beegah  out 

Special  Appeal  from  a  decision  passed  by    of  certain  kinds  of  lands  held  by  him  under 

ihe  Judge  of  Rungpore.  dated  the   i^th  i  ^^e     custom     locally     known     as     Bishun 

December     iS6$,     modifying    a    decision  '  Kuncha.     The  interest  upon  the  assessment 

passed  by  the    Deputy  Collector   of  that    fixed   by  the  Lower  Appellate   Court   from 

District,  dated  the  nth  September  186^,        the  date  of  the    notice   should  be   allowed 

r^  n     L   J  Tx        Tx  -  °"l^'  ^'*^™  ^^^  ^^^^  ^^  ^he  decree  fixing  the 

Gouree  Pershad  Doss  (Defendant),  jumma  payable  by  the  special  respondent, 

Appellant,  whatever  it  may  be, 

^gfj^s  I      Remand  accordingly  to  the  Judge  for  a 

,  fresh  decision  on  the  above  points. 
Ranee  Shurno  Moyee  (Plaintiff),  Respondent,  ' 


Mr,   C   Gregory  and  Jiaboo  Ktshen  Succa ,  ^i_    .  .    *         .0^^ 

Mookerjee  for  Appellant.  ^^«  ^^^  A^^«"st  1 866. 

Baboos  Unnoda  Pershad  Banerjee  and  Present : 

Sreena/k  Doss  for  Respondent.  i\^^  Hon'bie  Sir  Barnes  Peacock.  ^/.,  Chi^ 

Aa  iotcnnecliaie  holder's  rent  should  not  be  enhanced  Justice,    and     the    Hon'ble    F.    B.  KcflRj^ 

so  a«  to  render  his  holding  altogether  void  of  all  reason-  Judge. 
able  profit. 

The  mere  service  of  a  notice  by  an  intermediate  holder  Enhancement — Presumption   of    uniform    pay- 

00  certain  of  his  ryots  is  no  proof  that  he  realized  rents  nent  for  20  years — Evidence, 
at  tlie  rates  specined  in  such  notice. 


The  special  appellant  is  sued  for  enhance- 
ment of  his  jote,  and  the  lands  held  by  him 
are  ^tuated  in  ten  villages,  and  their  quantity 
is  very  considerable,  , 

He  is  clearly  an  intermediate  holder  be- 
Iwi^en  the  zemindar  and  many  ryots,  an^ 
the  assessment  fixed  for  bis  land$   without 


Case  No.  3221  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hy 
Air,  C,  S,  Belli,  Judge  of  Rajshah^e^ 
dated  the  31st  August  iSSj,  affirming 
a  decision  passed  by  Mr,-  W,  Scott,  Dsr 
puty  Collector  df  that  District,  dated  tks 
j/st  May  i86s. 
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Gobind  Chunder  Bhoomik  (Plaintiff),        1 

Appellant^ 
versus 

Rammonee  Dossee  and  another  (Defendants), 

Respondents, 

Baboos  Rajender  Misser  and  Nulleel  Chun- 
der Sein  for  Appellant. 

.    Baboo  Nilmonee  Sein  for  Respondents. 

Although,  in  order  to  prove  the  payment  of  a  uniform 
rate  of  rent  for  20  years,  it  may  not  be  necessary  to 
prove  an  uninterrupted  course  of  receipts,  yet,  if  the 
evidence  in  the  case  shows  that,  during-  the  period  for 
which  receipts  are  not  produced,  the  ryot  was  paying 
at  a  different  rate  of  rent,  that  evidence  must  be  taken 
into  consideration  with  the  receipts  that  are  produced. 

This  is  a  suit  to  enhance  rent.  The 
Judge  finds  that  the  defendant  has  paid  at 
the  rate  of  Rupees  22-6  for  the  last  2(j 
years.  If  the  Judge  was  right  in  that  find- 
ing,'then  under  Section  4,  Act  X.  of  1859, 
It  was  presumptive  evidence  that  the  ryot  was 
entitled  to  the  benefit  of  Section  3  of  that 
Act  as  having  held  at  that  rate  of  rent  from 
the  time  of  the  Permanent  Settlement.  The 
Judge  says  that,  in  order  to  prove  the  pay- 
ment of  a  uniform  rate  of  rent  for  20  years, 
it  is  not  necessary  to  prove  an  uninterrupt- 
ed course  of  receipts.  In  that  respect  he 
may  be  right.  But,  if  the  evidence  in  the 
case  shows  that,  during  the  period  for  which 
receipts  are  not  produced,  the  ryot  was 
paying  at  a  different  rate  of  rent,  that  evi- 
dence must  be  taken  into  consideration  wiih 
the  receipts  that  are  produced. 

In  this  case,  it  appeared  that  Gunganarain, 
who  was  the  brother  of  Issur  Chunder  and 
the  husband  of  the  other  defendant,  in  1259, 
executed  an  ekrarnamah  acknowledging  that 
he  held  these  lands  at  the  yearly  rent  of 
Rupees  28,  and  he  agreed  to  pay  a  certain 
amount  which  was  due  from  him  as  a  balance 
of  rent  for  1257-58  (1850-51).  A  suit  was 
brought  against  him  in  the  Moonsiff's  Court 
upon  that  ekrarnamah,  and  a  decree  passed 
against  him  for  the  balance  due  under  it, 
and  that  decree  was  upheld  in  appeal  before 
the  Principal  Sudder  Ameen.  If  that  ek- 
rarnamah was  really  executed,  it  shows  that 
in  1259  (^^52)  the  holding  was  at  Rupees  28, 
and  not  at  Rupees  22,  which  rebutted  the 
evidence  of  the  receipts  tending  to  show 
uniformity  in  the  rent  for  the  last  20  years. 

It  is  said  that  that  ekrarnamah  of  1259 
and  the  decrees  upon  it  were  not  admissible  in 
this  case,  inasmuch  as  in  1864  a  suit  was 
brought  for  rent  at  the  rate  of  Rupees  22, 
and  the  Collector  rejected  the  ekrarnamah 
of  1259.  That  may  be^'right.  It  did  not 
follow  that,  because  Rupees  28  were  pay- 


able in  1858,  that  same  rate  of  rent  neces- 
sarily continued  to  1864.  In  1864  he  was 
sued  for  the  balance  of  the  rent  due  for  thai 
year,  not  for  enhancement,  and  no  question 
arose  or  could  arise  on  that  suit  bevond  the 
mere  question  of  what  was  the  rate  of  rent 
at  which  he  was  holding — not  the  rate  at 
which  he  had  held  in  1259  or  in  any  other 
year. 

The  case  must  be  remanded  to  the  Judge 
to  xtj  whether  (taking  into  consideration  the 
ekrarnamah  of  1259,  the  instalment  that 
was  paid  upon  it,  and  the  decree  against 
Gunganarain  which  is  evidence  agaii^ 
Issen  Chunder  who  claims  through  Gunga- 
narain) the  two  brothers  held  jointly  in 
1259  at  Rupees  22,  and  whether,  notwith- 
standing that  ekrarnamah.  it  is  proved  that 
the  defendant  and  those  through  whom  be 
claims  have  held  at  a  uniform  rate  of  Rupees 
22  for  the  last  20  years. 


The  8th  August  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Limitation — Cause  of  action — Enhancenest 

Case  No.  147  of  1866  under  Act  X.  of  1859. 

Regular  Appeal /row  a  decision  passed  by  At 
Deputy  Collector  of  Baghout,  in  Jetson> 
dated  the  i6th  March  /866. 

Madhub  Chunder  Ghose  (one  of  tbc 
Defendants),  Appellant, 

versus 

Radhika  Chowdrain  (PlaintifiF),  ResponM- 

Mr.  J,   Cochrane  and  Baboo  Bungskeedhr 

Sein  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Anund  Chun- 
der Ghosal  for  Respondents. 

A  previous  suit  was  brought  in  June  1S59  wbidi  *2 
not  finally  decided  in  appeal  by  the  Hi^  Court  vA 
December  1S65,  the  effect  of  which  decision  wastotait 
the  talook  then  in  dispute  out  of  the  class  of  those  pf'^ 
trcted  by  Section  51,  Repulation  V'lll.,  1793,  «!»•• 
make  it  liable  to  enhancement.  Held  that  the  pltJ«^ 
iff's  cause  of  action  for  rent  did  not  accrue  until  tl< 
a««certainment  of  the  rent  by  that  decision,  and  that ntf 
present  su't  for  about  5  years'  rent  from  ist  July  «^5J 
j^avin^  been  brought  within  one  year  from  toe  date  of 
that  decision,  cculd  be  m;tintainea. 

Seton-Karr,  J. — This  suit  was  decreed^ 
ihe  Dtpuiy  Collecior  ex  parte  on  the  3istOt 
August  ib65.  It  was  afierwards  rc^iw 
under  Seciion  58  of  Act  X.  of  1859.00811 
application  made  to  that  effect  by  the  appel- 
lant now  before  us. 
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.  We  may  at  once  say  thai  Mr.  Allan,  for 
the  plaintiff,  respondent,  has  not  made  out  a 
plea  taken  by  him  in  cross-appeal,  to  ihe 
effect  that  the  suit  was  revived  irregularly. 
Nothing  has  been  adduced  to  lead  us  to  think 
that  the  revival  of  the  suit  was  not  regularly 
done. 

The  suit  was  for  rents  due  from  the  date 
of  the  insiituiion  of  a  previous  suit  on  the 
30th  of  June  1859,  or  Assar  1266,  to  Cheyi 
1 271,  amounting  with  interest  to  Rupees 
'^•755»  ^^^  Jt  has  been  decreed  by  the 
Deputy  Collector. 

On  appeal,  Mr.  Cochrane  urges  that  the 
salt  should  not  have  been  decreed,  inasmuch 

•  Weekly  Reporter,  Vol.  11 1 .,  p.  25,  Act  X,  ^^  ,  . "° 
Ditto  ditto  „  III.. p.  139  „  notice 
Ditto   ditto       „    III.,  p.  140    „         was  ser- 

Ditto    ditto         „       v.,  p.    14    „  ygj    Qj^ 

the  defendant,  and  in  support  of  his  view  he 
quotes  the  cases  noted  in  the  margin,*  in 
which  rent-suits  were  dismissed  without  trial 
on  failure  of  notice. 

But  the  case  before  us  is  taken  out  of  the 
purview  of  those  cases  by  the  fact  that,  in 
this  instance,  the  plaintiff  had  instituted 
a  previous  suit  on  the  30th  of  June  1859,  to 
fix  the  rent  of  the  defendant  after  service 
of  notice,  and  that  the  right  to  enhancement 
was  only  decreed  and  fixed  by  the  decision 
of  the  High  Court  of  the  17th  of  December 
1864.  Until  this  former  suit  had  been  de- 
cided, it  was  useless  for  the  plaintiff  to  sue, 
as  the  rent  had  not  been  ascertained,  and, 
when  it  was  decided,  the  plaintiff  had  a  right 
to  come  in  under  Section  30  of  Act  X.  of 
1859,  inasmuch  as  the  ascertainment  of  the 
rent  by  the  decision  in  question  gave  her  a 
"  cause  of  action,"  and  she  has  sued  within 
one  year  of  the  same. 

The  objections,  then,  as  to  the  failure  of 
notice  in  this  instance,  have  no  application. 

But  it  is  objected  that  the  plaintiff  cannot 
get  more  than  3  years'  rent,  and  that,  in  any 
view  of  the  case,  the  plaintiff  is  not  entitled 
to  ihe  rents  of  1266,  as  she  might  have  asked 
for  and  obtained  them  in  her  previous  suit 
brought  in  iS5g.  In  support  of  triis  point, 
a  decision  is  quoted  of  Justices  Trevor  and 
Campbell.  Weekly  Ref)orier,  Volume  111, 
paf?:e  19  of  Act  X.  Rulings. 

We  have  given  this  de^  ision  very  full  at- 
tention, but  we  do  not  think  the  circumstances 
identical  with  those  of  the  case  now  l)efore 
us.  In  that  case,  our  learned  colleagues  held, 
though  the  plaint  was  not  before  them,  that 
it  was  *'  an  action,  not  merely  asking  for  a 
''declaration  of  rights,  but  admi  tmg  of  ifle 
•*  application  of  a  remedy  by  way  of  a  decree 


"for'rent  at  the  enhanced  rate.'*  The  Court 
goes  on  to  say  that,  as  the  plaintiff  **  failed  to 
**  obtain,  in  that  action,  the  remedy  as  to  the 
"  rents  of  1266  which  he  might  have  obtain- 
"ed,  we  cannot  allow  him  now  to  come  into 
"  Court  claiming  rents  which  he  might  have 
"  before  obtained,  and  which  are  now  barred 
'*by  the  limitation  prescribed  by  Section 
"32  of  Act  X.  of  1859." 

But,  on  referring  to  the  previous  decision 
in  the  case  now  before  us,  we  find  that  there 
is  nothing  to  show  that  rents  could  have 
been  awarded  for  any  period  by  that  deci- 
sion. The  effect  of  the  decision  (Weekly 
Reporter,  Volume  I.,  page  339,  Civil  Rulings) 
is  simply  to  take  the  talook  then  in  dispute 
out  of  the  class  of  those  protected  by  Section 
51,  Regulation  VIII.  of  1793,  and  to  make  it 
liable  to  enhancement  as  not  held  at  a  per- 
manent rate  from  a  date  previous  to  the 
Perpetual  Settlement.  The  decision  appears 
to  us  to  fix  the  siaius  and  to  define  the  liabili- 
ties of  the  defendant  talookdars,  and  to  do 
nothing  more. 

Under  these  circumstances,  can  it  be  said 
that  the  plaintiff  ought  to  have  sued,  and 
was  bound  to  sue,  for  rents  while  the  status 
of  her  opponents  was  still  uncertain,  and 
when  she  did  not  know  what  rate  of  rents 
she  might  lawfully  claim  } 

We  think  not.  We  do  not  see  that  the 
plaintiff  could  sue  for  the  rents  of  each  year, 
or  for  the  rents  of  any  one  year,  until 
the  main  question  as  to  the  rights  of  the 
talookdars  had  been  decided.  She  could 
not  bring  rent-suits  at  a  mere  venture,  or  on 
the  speculation  that  the  civil  suit  would  he 
decided  in  her  favor.  When  she  gained  the 
decree  ultimately,  she  sued  within  the  year, 
and  thus  she  can  claim  the  benefit  of  Section 
30  of  Act  X.  of  1859. 

If  we  were  to  rule  otherwise,  it  seems  to 
us  that  we  might  be  the  means  of  depriving 
a  zemindar  of  his  rents  merely  because  his 
opponent  was  successful  in  protracting  litiga- 
tion for  a  period  more  than  3  years  from  the 
time  when  rent  was  claimed. 

Seeing,  then,  a  clear  distinction  between 
the  suit  before  us  and  that  decided  by  our 
learned  colleagues,  and  holding  that  the 
plaintiff  could  not  have  obtained  rents  in  the 
jformer  suit,  we  affirm  the  decision  of  the 
Deputy  Collector,  and  dismiss  the  appeal 
with  costs.  The  plaintiff  will  be  entitled 
to  her  rents  from  the  first  of  July  1859, 
or  the  15th  of  Aisar  1266,  to  the  end  of 
Cheyt  1271,  with  interest  from  the  first 
date. 
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Narmatiy  J.-^l  entirely  concur  in'  this 
judgment. 

Baboo  Bungsheedhur  Sein,  the  junior 
pleftder  of  the  appellant,  contended  that 
the  decree  declaring  the  plaintiff's  right 
to  enhanced  rent  in  the  former  suit,  being 
feimplj  a  declaratory  decree,  was  erroneous. 
or  at  least  defective,  and  that  the  plaintiff 
should  have  recovered  in  that  suit  the  rent^ 
from  the  date  of  its  institution  to  the  date 
of  execution. 

But  the  answer  is  that  the  rent  was  not 
due  at  the  time  of  the  institution  of  the  for- 
mer suit.  The  plaintiff  had  no  cause  of  ac- 
tion for  the  recovery  of  such  rent.  Courts 
of  civil  justice  exist  for  the  purpose  of 
redressing  wrongs  or  declaring  rights  in 
certain  cases  when  such  rights  are  contro- 
verted. In  the  case  under  consideration, 
no  complaint  was  made  that,  up  to  the  time 
of  the  institution  of  the  suit,  the  rent  had 
not  been  fully  paid.  If  no  rent  was  due, 
it  would  follow  that  the  plaintiff  had  sus- 
tained no  wrong,  and  that  any  suit  for  the 
non-payment  of  rent  must  have  been 
dismissed.  The  decree  declaring  the  plaint- 
iff's rights,  affirmed  on  special  appeal 
by  this  Court,  was  the  only  decree  which 
it  was  competent  to  the  Court  to  pass. 

The  pleader  compared  a  claim  for  rent 
to  the  case  of  mesne-profits  awarded  in 
execution  against  a  party  wront»fully  in  pos- 
session. There  is  no  real  analogy.  In  a 
case  for  the  recovery  of  land,  the  cause  of 
action  is  the  wrongful  dispossession.  The 
damages  for  that  dispossession  are  measured 
by  the  profits  which  the  wrong-doer  realizes 
down  to  the  time  when  the  wrong  is  reme- 
died by  execution  and  restoration  of  pos- 
session to  the  owner.  In  the  same  manner, 
interest  would  be  the  measure  of  damages 
for  the  detention  of  a  debt. 


The  nth  August  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Notice  of  Enhancement. 

Case  No.  1 175  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot.  dated 
the  6th  March  j866,  affirming  a  decision 
passed  hy  the  Deputy  CoUect&r  of  that 
District^  doted  the  ph  July  /^j. 


Svud  Soojaat  AH  (Defendant),  AppelUiti, 

versus 
Huree  Thakoor  (Plaintiff),  Respondeni. 

Mr.  R,  E.  Twidale  for  Appellant. 
Baboo  Pearee  Lai  Roy  for  Respondent 

A  notice  of  enhancement  under  the  second  Ouse  of 
Section  17,  Act  X.  of  i>59,  is  defective  if  it  omits  to 
state  that  the  value  of  the  produce  or  the  prodoctiw 
powers  of  the  land  have  been  increased  ofJ^erwisefhn 
by  the  agency  or  at  the  expense  of  the  ryot  himsfif. 

In  this  case,  the  zemindar  has  given  I 
notice  of  enhancement  in  which  he  alleges 
that  the  fitness  and  capacity  of  the  land,  with 
regard  to  its  productive  powers  and  value 
of  the  produce,  has  increased,  and  lhatih« 
rates  dre  lower  than  those  for  lands  of  simi- 
lar description  in  places  adjacent. 

The  first  Court  and  the  Lower  Appellate 
Court  have  found  that  the  rates  paid  by  tie 
ryot  are  not  lower  than  those  paid  in  places 
adjacent,  and  on  that  ground  have  declartd 
that  the  rents  cannot  be  enhanced. 

We  think  that  this  decision  is  perfetily 
correct.  The  only  ground  upon  which,  uii- 
der  the  notice  in  question,  the  zemindar  ctwM 
rely,  was  that  the  rates  in  places  adj^cetf 
for  similar  lands  was  higher.  He  does  IK^ 
bring  himself  under  the  second  Cause  of 
Sec  lion  17,  because  he  docs  not  allege  iHit 
I  he  value  of  the  produce,  or  the  produc* 
tive  po^Vers  of  the  land,  have  been  incrwd 
otherwise  than  by  the  agency  or  expetuaf 
the  ryot  himself.  The  notice,  as  a  itotic* 
under  the  second  Clau»«e,  is  defective,  and 
we  therefore  dismiss  this  appeal  with  oostt 
and  interest. 


The  15th  August  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  CampbcU. 

Judges. 

Ejectment— Effect  of  suit  under  tCJanse  6^  Sec 
tion  23  ot  Section  25,  Act  X.  of  1859^ 

Case  No«  1269  of  1866. 

Special  Appeal  from  a  decision  passed  by  /^ 
Judge  of  Purneah.  dated  the  iSlh  Ftirt' 
ary  1866,  affirming  a  decision  passed^ 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  20th  March  iS6s* 

Soorjo  Kant   Roy  (one  of  the  Defendants), 

Appellant^ 

Persus 
ilir.  James  Fnrteng  (Plaintiffj,  Resp^dent, 
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Baho9  KhtilUr  Aldhun  Mookerjee  for 
Appellant. 

Baboo  Juggodanund  Mookerjee  for 
Respondent. 

A  decision  under  Act  X.  of  1859  is  not  final  in  a  mere 
suit  for  ejectment  under  Clause  f>,  Section  2;^  or  Section 
35»  which  depends  on  the  question  of  possession  and 
illttgal  dispossession  only. 

This  is  a  suit  by  a  purchaser  to  oust  a 
fraudulent  and  benamee  putneedar,  and,  the 
tenure  being  found  to  be  as  alleged,  a  decree 
has  been  passed  againjt  defendant.  He 
now  urges  that,  plaintiff  having  previously 
iiJegally  ousted  him,  he  was  reinstated  by 
the  CoUecior  in  a  suit  for  ouster  under  Act 
X.,  Clause  6,  Section  23,  and  that  the  present 
suit  is  barred.  But  we  think  that,  in  such 
a  suit,  the  issue  is  not  on  title,  but  merely 
on  the  question  of  illegal  dispossession,  and 
that  the  Collector's  decision  merely  amounts 
to  this,  that  defendant,  having  a  primd  facie 
title,  had  been  illegally  dispossessed.  Where 
questions  of  title  are  necessarily  tried,  an 
Act  X.  decision  may  be  final,  but  it  is  not 
so  in  a  mere  ouster-suit  under  Clause  6, 
Section  23  or  Section  25,  depending  on  the 
question  of  possession  and  illegal  disposses- 
sion only.     The  present  suit  is  not  barred. 

Nof  was  it  beyond  the  discretion  of  the 
Lower  Courts  to  refuse  to  admit  documents 
not  filed  at  the  proper  time,  nor  was  there 
any  appeal  on  that  point.  They  were  pro- 
bably quite  right  as  regards  the  non-exami- 
nation of  plaintiff's  gomastah.  The  app^^al 
is  dismissed  with  costs. 


Th^  i$th  August  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Enhancemeot— Plea  of  Lakheraj— Onus 

proband  i. 

Case  No.  1242  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  loth 
April  1 866,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District. 
dated  the  12th  January  1866, 

Sheeb  Narain  Roy  (Plaintiff),  Appellant, 

vefsiis 

Chidam  Doss  fiyragee  and  others 
(Defendants),  Respondents,         ' 


Baboo  Bungshie  Doss  Seal  for  Appellant. 
No  one  for  Respondents. 

In  a  suit  for  enhancement  where  the  defendant  pleads 
a  lakheraj  holding  as  to  a  portion  of  the  land,  the<?«tfs 
is  on  the  plaintiff  to  prove  whether  the  disputed  land 
ever  paid  rent. 

This  was  a  suit  for  "enhancement  of  rent. 
The  defendant  pleaded  a  lakheraj  holding 
as  to  a  portion  of  the  land,  and  put  in 
several  documents  in  support  of  it.  The 
Lower  Appellate  Court  found  that  plaintiff 
had  not  proved  to  his  satisfaction  that  this 
land  had  ever  paid  rent,  and  dismissed  the 
plaintiff's  suit  as  respects  that  land.  It  is  on 
special  appeal  urged  that  the  onus  should 
have  been  on  the  other  side.  We  think  that 
the  defendant  having  put  in  primd  facie 
evidence,  and  the  suit  being  for  enhance- 
ment, and  not  assessment,  the  plaintiff  was 
hoimd  to  prove  that  the  disputed  land  had 
paid  rent  in  former  years. 

Appeal  dismissed  with  costs. 


The  15th  August  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Judges. 

Enhancement 

Case  No.  1382  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
22nd  March  1866,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District y  dated  the  joth  June  186$. 

Pelaram  Kotal  (one  of  the  Defendants), 

Appellant, 

versus 

Nund  Coomar  Chuttoram  (Plaintiff), 
Respondent. 

Baboo  Bungsheedhur  Sein  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and 
Rofnanath  Bose  for  Respotident. 

In  a  suit  for  enhancement,  on  the  fj^round  that  the 
defendant  pays  a  tower  rent  than  that  paid  by  neig^h- 
bourin^  ryots  of  the  same  class  for  similar  lands,  the 
Judiie,  instead  of  decreeing  what  he  considers  **a  fair 
rate,"  should  find  specifically  whether  the  rate  claimed 
by  the  plaintiff  is  actually  paid  by  the  neighbouring 
ryots  of  the  same  class  for  similar  lands,  or  what  rafe 
is  so  paid,  and  decide  accordingly. 

This  is  a  suit  for  enhancement  on  all  the 
grounds  n^entioned  in  the  law..    It  appears 
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that  the  defendant  and  other  ryots  in  that 
part  of  the  country  pay  rent  in  kind,  not  by 
division  of  the  produce,  but  by  paying  a 
fixed  quantity  of  grain.  The  defendant  has 
hitherto  paid  4  "  maps  '*'  of  rice.  That  being 
so,  "  increase  of  value  of  produce"  can  have 
no  application,  the  produce  itself  being  paid  ; 
or,  if  decree  is  passed  in  money  for  the  back 
rent,  the  value  will  be  adjusted  according  to 
market- rates.  The  quantity  of  the  land 
is  found  to  be  more  than  defendant  admits, 
viz.,  10  beegahs.  There  is  no  dispute  about 
that.  The  only  ground  of  enhancement,  then, 
which  forms  the  subject  of  contention  before 
us,  is  that  defendant  pays  a  rent  lower 
than  that  paid  by  neighbouring  ryots  of 
the  same  class  for  similar  lands.  The  Ameen 
and  Court  below  found  that  defendant's 
lands  were  of  two  kinds,  and,  according  to 
neighbouring  rates,  assessed  them  at  6 
"maps"  valued  at  Rupees  12.  The  Judge, 
on  the  other,  hand,  only  says  the  evidence 
on  both  sides  shows  clearly  that  a  rate  of 
one  '*  map"  per  beegah  will  be  a  fair  rate, 
and  decrees  accordingly  for  all  the  land  of 
both  qualities.  This  decision  is  quite  insuffici- 
ent It  is  impossible  to  understand  from  the 
judgment  or  otherwise  what  the  Judge  means 
by  "fair,"  and  it  is  not  for  this  Court  to 
describe  his  meaning.  He  must  find  specific- 
ally whether  the  rate  claimed  by  plaintiffs  is 
actually  paid  by  the  neighbouring  ryots 
of  the  same  class  for  similar  lands,  or  what 
rate  is  so  paid,  and  decide  accordingly.  The 
case  is  remitted  to  the  Judge  for  re-trial  on 
the  principle  above  noted. 


Bahoo  Bama  Churn  Banerjec  for 
Appellants. 

Bahoo  Mohendro  Lai  Skome  for 
I  Respondent. 

In  a  suit  for  enhancement  where  the  defendant  plea^ 
that  rent  had  been  assessed  on  lands  covered  by  hedges 
and  ditches  and  forming  boundaries  between  fiekk,  aod 
that  according  to  custom  such  land  was  not  liable  to 
pay  rent  at  all,  the  onus  is  on  the  defendant  to  prove  the 
custom. 

These  were  enhancement  of  rent-suits 
decreed  in  both  Courts. 

One  objection  taken  by  the  tenants  was 
that  rent  had  been  assessed  on  lands  covered 
by  hedges  and  ditches,  and  forming  boand- 
I  aries  between  fields,  and  that,  according  10 
!  custom,  stich  land  was  not  liable  to  pay  rem 
at  all.  The  Ju«1ge  placed  the  onus  d 
proving  the  custom  on  the  tenants,  and 
found  that  they  had  failed  in  proving  it. 

On  special  appeal,  it  is  urged  that  the 
onus  should  have  been  placed  on  the 
plaintiff.  We  think  that  the  Judge  was 
right.  There  was  no  allegation  that  the 
land  was  lakheraj.  It  was  admittedly  tbe 
plaintiff's  mil  land,  and  in  the  tenancy  of 
the  defendants.  It  was  for  them  to  prove 
that  they  were  entitled  to  hold  any  socb 
land  without  paying  rent  for  it. 

We  dismiss  these  appeals  with  costs. 


The  15th  August  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Enhancement— Plea  of  custom— Onus  probandL 

Cases  Nos.  1259  and  1 261  of  1866  under 
Act  X.  of  1859. 

Special  Appeals /rom  a  decision  passed  by  the 
Judge  of  Midnapore^  dated  the  gth  tebru- 
ary  1866,  modify' ing  a  decision  passed  by  the 
Deputy  Collector  0/ that  District,  dated  the 
20th  December  1865. 

Haroo  Chowdhry  and  another  (Defendants), 

Appellants, 

versus  ^ 

Joyessur  Nundee  (Plaintiff),  Respondent. 


The  1 6th  August  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seion-Kan,  Judges. 

Enhancement — Presumption  of   nniform  ps^ 
ment  from  Permanent  Settlement — Evideace. 

Case  No.  1159  of  *^^^  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  pasted  if 
the  Judge  of  Hooghly,  dated  the  30th  De- 
cember 186  J,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  yth  June  186^. 

Luchmee  Narain  Shaha  alicu  Gopeenath 

Shaha  (Plaintiff),  Appellant, 

versus 

Koochil  Kant  Roy  and  others  (Defendants), 

Respondents. 

Baboo  Nubbo  Kishen  Mooktrjee  for 
Appellant. 

Mr.  R.  E,  Twidale  for  Respondents. 

In  a  suit  for  enhancement  where  the  defendant  pleid 
a  holding  at  a  uniform  rate  from  the  Permanent  Settle- 
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nent,  the  mere  existence  of  a  pottah  and  amulnamah 
of  1215  is  not  conclusive  evidence  that  the  rate  was  then 

changed  or  was  then  first  fixed. 

• 

This  is  a  suit  for  enhancement.  The 
ryot  pleads  that  he  held  at  a  rate  which 
had  not  been  changed  from  the  time  of  the 
Permanent  Settlement,  and,  in  support  of  that 
allegation,  he  produced  dakhilahs  for  the 
last  20  or  25  years,  and  an  old  pottah  dated 
1173.  The  Judge  finds  that  the  defendant 
had  held  at  fixed  rates  from  the  time  of  the 
Permanent  Settlement,  and  dismissed  the  suit. 
On  appeal,  it  is  urged  before  us  that,  in  cer- 
tain proceedings  in  the  year  1856.  one  of 
the  defendants,  Goura  Chand,  admitted  that 
be  held  24  beegahs  and  9  cottahs  in 
Nabasha  under  a  pottah  dated  12 15.  The 
defendants  also  appear  to  have  admitted 
that  tbey  had  an  amulnamah  also  dated  in 
1215,  but  did  not  produce  it.  They  gave 
evidence  before  the  Judge,  in  explanation  of 
the  amulAamah,  that  the  jote  was  not 
created  in  1215,  but  that  the  land  was  then 
measured. 

* 

We  think  that  it  may  have  been  open  to 
the  Judge  upon  the  evidence  in  the  case, 
looking  at  the  admission  by  the  ryot  of  the 
poitah  of  1 21 5  and  of  the  amulnamah  of 
12x5.  to  find  that  the  jote  was  then  first 
created,  but  that  he  was  not  bound  to  do  so 
as  a  matter  of  law.  If  the  circumstances 
(as  they  appeared  to  him)  led  to  the  infer- 
ence that  the  ryot  had  previously  held  at 
the  same  rate  of  rent,  the  mere  fact  of  the 
existence  of  a  pottah  of  1 2 1 5  and  of  the 
amulnamah  of  the  same  date,  is  not  conclu- 
sive evidence  that  the  rate  was  then  changed 
or  was  then  first  fixed. 

We  accordingly  dismiss  the  appeal  with 
costs. 


The  1 6th  August  1866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  G.  Campbell, 

Judges, 

JoriadJctioa—Decree  for  rent— Execution  of— by 
endorsement  on  bond. 

Case  No.  1435  of  1866  under  Act  X.  of  1859. 

Sptcial  Appeal  from  a  dectswn  passed  by 
the  Addtiional  Judge  of  Mymensingh^ 
dated  the  2gtk  march  1866^  reversing  a 
decision  passed  by  the  Deputy  Collector 
0/  that  District^  dated  the  31st  October 

•   1865. 


Goliicknaih  Roy  (Plaint iiT},  Appellant, 

versus 

Mr.  K.  Broody  (Defendant),  Respondent, 

Mr.  R.  T,  Allan  and   Baboo  Nil  Madhub 
Sein  for  Appellant. 

Boboos  Romesh  Chunder  Mitter^  Sreenath 
Doss,  and  Shushee  Bhooshun  Sein  for 
Respondent. 

A  decree  for  rent  may  be  passed  under  Act  X.  of  1859 
with  a  proviso  that  it  should  be  executed  by  endorsing 
the  amount  on  a  bond. 

Plaintiff  let  an  estate  in  farm  to  defend- 
ant, and  there  was  a  condition  that  the  rent 
should  go  in  satisfaction  of  a  bond  executed 
by  plaintiff  in  favor  of  defendant.  Plaintiff 
sued  for  the  rent.  Defendant  claimed  a  de- 
duction on  account  of  diluvion,  and  the 
Deputy  Collector  trying  the  case  on  that 
issue  passed  a  decree  with  a  proviso  that 
it  should  be  executed  by  endorsing  the 
amount  on  the  bond — a  course  to  which 
neither  party  objects.  But  the  Judge  has 
thrown  out  the  case  for  want  of  jurisdiction. 
We  think  that  he  is  wrong.  There  is  no 
question  in  issue  regarding  the  bond.  The 
only  question  is  the  purely  revenue  one  re- 
garding the  amount  of  rent  which  depends 
on  the  claim  for  diluvion.  We  remand  the 
case  to  the  Judge  for  trial  of  that  point. 
Any  rent  found  due  will  be  paid  by  endorse- 
ment on  the  bond  as  directed  by  the  Deputy 
Collector. 


The  1 8th  August  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Cancelment  o!  leaseKfor  non-pavment  of  rent)— 
Section  22  of  Act  X.  of  1859. 

Case  No.  1405  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Jessore,  dated 
the  2jth  February  1866^  affirming  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  31st  August 
r86s. 
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Kadir  Qazee  (Defendant),  Appellant, 

versus 

Mohadebee  Dossia  (Plaintiff),  Respondent, 

Mr.  J.  Cochrane  and  Baboo  Bungsheedhur 
Sein  for  Appellant. 

Mr.  y.  S,  Rochfori  for  Respondent. 

The  right  to  cancel  a  lease  for  non-payment  of  rent 
by  a  lease-holder  not  having  a  permanent  or  transfer- 
able interest  in  the  land,  being  given  by  Section  22,  Act 
X.  of  iif59,  need  not  be  provided  for  in  the  lease. 

The  plaintiff  sues,  under 'Section  v8,  Act 
X.  of  1859,  for  the  non-payment  of  arrears 
of  rent,  and  for  thecancelment  of  defend- 
ant's leas?.  S^ie  sued  for  the  arrears  of 
^271,  and  also  adduced  in  evidence  two 
unexecuted  decrees  for  rents  due  from  the 
defendant  for  the  years  1269  and  1270. 
She  obtained  a  decree  in  the  Lower  Appel- 
late Court,  with  an  order  that,  should  the 
defendant  not  pay  the  rent  due  from  him 
within  15  days,  the  plaintiff  should  obtain 
khas  or  actual  possession  of  the  disputed 
land.  From  this  decision  there  was  an 
appeal  to  the  Judge,  who  confirmed  the 
decision  of  the  first  Court,  finding  expressly 
that  the  appellant  had  given  no  proof  what- 
ever that  he  had  a  permanent  or  transferable 
interest  in  the  land ;  on  the  contrary,  that 
the  kubooleut  expressed  that  the  title  was 
not  a  transferable  one.  The  defendant  conies 
in  special  appeal  before  us,  and  urges  that 
the  plaintiff  is  not  entitled  to  recover,  be- 
cause bis  lease  contains  no  clause  providing 
for  a  re-entry  by  the  plaintiff  or  a  forfeiture, 
of  the  lease  on  breach  of  any  of  the  condi- 
tions of  it.  But  the  right  to  cancel  a  lease 
up)on  the  non-payment  of  rent  by  the  lease- 
holder not  having  a  permanent  or  transfer^ 
able  interest  in  the  land  is  given  by  Section 
22  of  the  Act.  It  is  perfectly  clear  that 
the  plaintiff  is  entitled  to  the  remedy  which 
the  Lower  Court  has  given  him  under  Sec- 
tions 22  and  78.  We  therefore  dismiss  the 
appeal  with  costs. 

•  A  case  was  cited  from  Marshall's  Reports, 
page  366,  but  it  does  not  in  any  way  touch 
the  question  now  before*  us.  That  was  a 
case  in  which  the  owner  of  the  land  sought 
to  cancel  the  lease  for  the  breach  of  an 
agreement  not  to  under-let,  there  being  no 
condition  in  the  lease  providing  for  a  re- 
entry on  breach  of  such  condition.  The 
Court  did  not  decide  that  the  plaintiff  in 
that  suit  would  not  have  had  a  remedy,  had 
he  been  suing  for  re-entry  and  cancelment  of 
the  lease  for  non-payment  of  rent. 


The  20th  August  1866. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  G.  Campbril/ 

Judges, 

Enhancement—AUuTial  Lands. 

Cases  Nos.  283,  284,  and  285  of  1866  under 

ActX.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Hackergungey  4^ted  the  iph 
November  iS6j,  affirming  a  decision  passed 
bj;  the  Deputy  Collector  of  that  District, 
dated  the  21st  June  1864. 

Juggut  Chunder  Dutt  and  others 
(Defendants),  Apptllcmts, 

versus 

Mr.  Panioty  and  others  (Plaintiffsj, 
Respondents, 

Mr,  R,  V,  Doyne  and  Baboo  Chunder 
Madhuh  Ghose  for  Appellaiits. 

Mr.  G,  C,  Paul  for  Respondents. 

Clause  I,  Section  4,  Regulation  XI.,  1825,  preserves 
thai  the  right  to  the  occupancy  of  accreted  land  i$wttli 
the  owner  of  the  parent  mehal  or  subordinate  tenure 
as  the  case  may  be.  But,  so  far  from  saying  that  it  is 
revenue'or  rent-free,  or  that  the  original  revenue  or  wat- 
assessment  covers  the  demand  both  for  theorisiaal 
estate  or  original  subordinate  tenure  and  for  the  accreted 
land,  the  very  reverse  is  contemplated  by  the  Sectiot 
which  provides  for  payment  of  revenue  or  rent  if  pay- 
able under  law  or  usage. 

Accreted  lands,  when  liable  to  enhancement  tf  tte 
ordinary'  neighbouring  rates,  are  entitled  toadeductioa 
of  10  per  cent,  for  collection  charges  and  10  percent, 
fur  talookdary  profits. 

These  three  cases  will,  if  is  admitted  by 
the  vakeels  of  both  parties  before  us,  be 
governed  by  one  and  the  same  decision  in 
special  appeal. 

Plaintiff  alleged  that  defendants  held  a 
temporary  {Gair-bundobustee)  "zima  t»- 
look"  named  *'  Shib  Chunder  and  Shumbboo 
Chunder  Dutt,"  included  in  Kismut  Racporc, 
at  a  jumma  of  Rupees  8 1 8- 10-8  ;  that>  bj 
the  action  of  the  river,  a  new  chur  called 
*'  Raepore"  was  formed,  and  that  defendant 
held. this  chur,  and  thereby  some  40  dwons 
of  land  in  excess  of  the  zima :  that  plaintiff 
served  notice  of  enhancement  under  section 

13,  Act  X.  of  1859;  ^^^  ^^^  ^"^  ^'^^  ^ 
missed  by  the  Deputy  Collector  who  stated 
that  it  could  not  be  entertained  till  a  kuboo- 
leut should  have  been  asked  for  and  a  pot- 
tah  tendered;  that  then  a  kubooleut  V|S 
asked  for  and  a  pottah  tendered,  but  ibat 
defendant  refused  to  give  a  kubooleol,  and 
that  hence  plaintiff  brought  this  suit  Sqi'^ 

JDefendani's  case  was  that  the  land  soi^w 
to  be  assessed  was  land  of  his  zinuk  tite* 
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which  had  diluviated  and  re-formed  in  the 
original  site  of  such  diluviated  land,  and  that 
•  bis  zima  tenure  was  protected  by  a  dowl  or 
settlement  of  1198  B.  S. 

The  first  Court  gave  plaintiff  a  decree  at 
rates  according  to  the  kubooleut  and  jum- 
mabundee  papers,  "inasmuch  as  defendant 
raises  no  question  as  to  that  point." 

The  Lower  Appellate  Court  held  that  the 
suit  could  not  lie  as  brought  under  Act  X. 
of  1859.  But,  on  special  appeal  here,  the 
order  was  set  aside,  and  it  was  ruled  by 
Messrs.  Justices  Morgan  and  Shumbhoonath 
?undit,  on  the  nth  August  1865,  that  this 
suit  would  lie  under  Act  X.  of  1859.  The 
remand  order  decided  nothing  els^,  btit  re- 
manded the  case  for  re-trial  on  the  merits. 

Upon  this,  the  Lower  Appellate  Court  has 
now  decided  for  the  plaintiff,  holding  that 
plaintiff's  gomastah  did  tender  a  pottah, 
and  that  it  was  customary  for  gomastahs  to 
give  pottahs;  that  there  was  no  diluvion  or 
re-formation ;  that  it  was  accretion ;  that  the 
settlement  of  11 98  was  not  a  genuine  docu- 
ment; and  thai  defendant  "must  pay  the 
same  rate  as  other  cultivators  pay  in  the 
neighbourhood  for  lands  of  a  like  descrip- 
tion." 

Against  this  decision  defendant  appeals, 
and  the  learned  Counsel  Mr.  Doyne  contends 
in  his  behalf — 

L — That  the  Judge  has  not  found  on  any 
legal  evidence  that  the  plaintiff's  gomastah 
bad  authority  to  tender  a  pottah. 

II. — That  the  Lower  Appellate  Court  erred 
in  trying  the  genuineness  of  the  settlement 
of  1198  without  giving  defendant  oppor- 
tunity to  prove  it. 

111. — That,  even  if  defendant  had  failed 
to  prove  it,  he  was  entitled  to  the  benefit 
of  the  presumption  under  Section  4,  Act 
X.  of  1859. 

IV. — That,  by  established  usage,  this  ac- 
cretion, as  an  increment  of  the  original  ten- 
ure, is  protected. 

V. — ^l*hat  the  plaintiff  himself  admits  the 
taiook  to  be  a  zima  talook,  and,  therefore, 
the  accretion  on  it  becomes  an  integral  part  of 
it  under  Clause  i.  Section  4,  Regulation  XL 
of  1815 ;  and  that  thus  the  rent  now  and  all 
along  paid  of  Rupees  818-10-8  covers  the 
entire  area  (original  and  accreted)  as  the 
ttnt  of  the  one  zima  mehal  named  Shumbhoo 
Chunder  Dutt. 

VI. — That,  even  if  this  be  not  so,  the 
jumma  to  be  assessed  on  the  accreted  area 
should  be  in  proportion  ta  that  represented 
by  Rupees  818  on  the  original  area. 

VoL  VI. 


VII. — That  under  no  circumstances  could 
the  rents  have  been  awarded  to  be  paid  by 
defendant  at  ryotty  rates,  hut  at  talookdary 
rates,  /.  ^.,  less  ten  per  cent,  collection  charges 
and  ten  per  cent,  talookdary  profits. 

On  the  first  point,  we  observe  that  the 
Lower  Appellate  Court  has  sufficiently  found 
as  a  fact  that  the  authority  to  tender  a 
pottah  lies  in  a  gomastah  by  the  custom 
of  this  part  of  the  country.  By  such  a 
finding  of  fact,  then,  a  tender  of  a  pottah 
would  lie  Within  the  ordinary  scope  of  a 
gomastah's  duties  in  this  case.- 

On.  the  second  .point,  we  are  of  opinioii 
that  the  defendant  had  not  due  opportunity 
of  proving  his  settlement.  The  Lower  Ap- 
pellate Court,  on  a  view  of  the  expression  of 
the  document,  has  held  it  to  be  spurious. 
It  might  have  been  shown,  if  opportunity 
had  been  given  to  defendant,  that  other  settle- 
ments of  the  same  appearance  had  really  beeil 
held  to  be  quite  genuine,  and  the  Lower 
Appellate  Court  might,  by  independent  evi- 
dence, have  been  itself  satisfied  eventually  of 
that  fact.  We  think  thus,  on  the  second  point, 
that  defendant  should  have  his  opportunity 
of  proving  his  dowl  of  1198. 

As  to  the  third  plea,  we  think  there 
should  be  some  finding  by  the  Lower  Appel- 
late Court,  and  there  is  at  present  none. 

On  \\iQ  fourth  zn^  fifth  points,  reliance  is 
placed  on  the  terms  of  Section  4,  Regulatiori 
XL  of  1825,  as  shewing  the  accretions  to 
be  an  integral  part  of  the  zima^  and  that 
thus  the  total  rent-demands  as  for  the  OHe 
mehal  (consisting  of  original  and  accreted 
land)  are  represented  by  the  jumma  of 
Rupees  8i8-io-8;.and  so  no  further  jumm A 
can  be  passed. 

Now,  Clause  i,  Secdon  4,  is  in  these 
terms : — 

"  When  land  may  be  gained  by  gradual 
"accession,  whether  from  the  recess  of  a 
"  river  or  of  the  sea,  it  shall  be  considered 
*•  an  increment  to  the  tenure  of  the  person 
*'  to  whose  land  or  estate  it  is  thus  annexed, 
''  whether  such  land  or  estate  be  held  imme- 
"  d lately  from  Government  by  a  zemindar  or 
"  othei  superior  landholder,  or  as  a  subordi- 
**  nate  tenure  by  any  description  of  under-ten- 
"  ant  whatever ;  provided  that  the  increment 
"of  land  thus  obtained  shall  not  entitle  the 
"  person  in  possession  of  the  estate  or  tenure 
"  to  which  the  land  may  be  annexed,  to  a 
"right  of  property   or  permanent    interest 
therein  beyond  that  possessed  by  him  in  the 
"  estate  or  tenure  4o  which  the  land  may  be 
**  annexed,  and  shall  not  in  any  case  be  un- 
"  derstood  to  exempt  the  holder  of  It  from 
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''  the  payment  to  Government  of  any  assess- 
"ment  for  the  public 'revenue  to  which  it 
''  may  be  liable  under  the  provisions  of  Re- 
"gulation  II.,  1819,  or  of  any  other  Re- 
"gulation  in  force.  Nor,  if  annexed  h  a 
**  subordinate  tenure  held  under  a  superior 
''landholder,  shall  the  under-tenant,  whe- 
''ther  a  khodkast  ryot  holding  a  mourosee 
"  istemraree  tenure  at  a  fixed  rate  of  rent  per 
"  beegah,  or  any  other  description  of  under- 
"  tenant  liable  by  his  engagements,  or  by 
"established  usage,  to  an  increase  of  rent 
^^for  the  land  annexed  to  his  tenure  by 
**  alluvion,  be  considered  exempt  from  the 
''payment  of  any  increase  of  rent  to  which 
"  he  may  be  justly  liable." 

Now,  this  law  prescribes  that  the  right  to 
the  occupancy  of  the  accreted  land  shall  be 
with  the  owner  of  the  parent  mehal  or 
subordinate  tenure,  as  the  case  may  be; 
but,  so  far  from  saying  that  it  shall  be 
revenue  or  rent-free,  or  that  the  one  origi- 
nal revenue  or  rent-assessment  shall  cover 
the  demand  both  for  the  original  estate  or 
original  subordinate  tenure  as  for  the 
accreted  portions,  the  words  of  the  Section 
show  that  the  very  reverse  was  in  the  con- 
templation of  the  Legislature  which  provides 
that  the  one  shall  pay  revenue  for  the  excess, 
the  other  rent,  if  payable  under  law 
or  usage.  We  do  not,  therefore,  consider 
this  per  se  plea  tenable.  On  these  fourth 
and  fifth  pleas  also,  we  think  that  the  plaint- 
iff does  not  admit  the  zima  to  be  protected. 
The  plaint  to  which  we  have  referred  in 
original  distinctly  calls  the  zima  Gair-bun- 
dobustee.  There  is,  then,  no  admission  of 
the  zima  being  of  a  permanent  and  fixed  cha- 
racter, but  the  reverse. 

Under  these  circumstances,  all  that  can 
be  said  on  the  sixth  and  seventh  pleas  is 
that  the  Lower  Appellate  Court  will  have 
to  decide  them,  with  reference  to  the  result 
of  its  finding  on  the  ist,  2nd,  3rd,  and  4th 
pleas;  but  we  observe  that  the  plaint  calls 
the  talook  a  zima  talook.  We  think,  then, 
that,  even  if  the  accretions  be  found  liable 
to  enhancement  at  the  ordinary  neighbour- 
ing rates  for  similar  lands,  these  should  be 
fixed  less  ten  per  cent,  for  collection  charges 
and  ten  per  cent,  for  talookdaree  profits — 
twenty  per  cent,  in  all. 

We  remand  the  case  to  be  re-tried  with 
reference  to  the  above  remarks. 

The  issue  will  be — 

I. — Is  the  settlement  of  1 198  proved }   ^ 

II. — Has  defendant  proved  his  right  lo 
hold  the  parent  tenure  at  a  fixed  rent  under 
Sections  15  and  16,  Act  X.  of  1859? 


III. — If  the  parent  tenure  is  held  at  a 
fixed  rent,  is  it,  according  to  the  castom 
of  the  country,  liable  to  any,  and  what,  in- 
crease on  account  of  alluvion  ? 

IV. — If  the  parent  tenure  is  held  at  a 
variable  rent,  what  is  the  rate  at  which 
lands  in  excess  of  the  original  quantity  are 
assessable  ? 


The  2 1  St  August  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Enhancement — Presnmptiott   of   holding^  firon 
Permaaent  Settlement — Pottahs. 

Case  No.  1469  of  1866  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hf 
the  Judge  of  the  Twenty-four  Pergun- 
nahs,  dated  the  jth  March  1S66,  reversing 
a  decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  22nd  September 
i86s. 

Koroona  Moyee  Dossee  (one  of  the 
Defendants),  Appellant, 

versus 

Shib  Chunder  Dey,  Gomastah  on  the  pait 
of  Radha  Madhub  Bose  (Plaintiff)i  R^ 
spondent, 

Baboos  Anund  Chunder  Ghosal  ind 
Sham  Lai  Mitter  for  Appellant. 

Baboos  Romanath  Bose  and  Kishen  Suecs 
Mootterjee  for  Respondent. 

In  a  suit  for  enhancement,  if  the  defendant  pleads  (Wt- 
tahs  which  are  not  inconsistent  with  the  presafflpt><M| 
under  5)ection  4,  A61  X.  of  1859,  s-i^d  proves  20  jfxn 
uniform  payment  of  rent,  the  presumption  willanseun* 
less  the  opposite  party  prove  a  variance  in  the  potial»s< 

The  grounds  of  special  appeal  put  before 
us  are — 

I. — ^That  the  Judge  was  wrong  in  not 
adjudicating  the  right  of  special  appellaotto 
the  presumption  contemplated  by  Section 
4,  Aft  X.  of  1859,  even  if  he  considered 
the  pottahs  not  to  be  sufficient  of  them- 
selves to  establish  the  existence  of  the 
tenure  from  the  Permanent  Seulemeni. 

II. — ^That  the  special  appellant  had 
pleaded  that  the  productive  powers  of  the 
land  had  increased  by  his  own  agency,  md 
that,  consequently,  he  was  legally  exempt 
from  enhancement. 

On  a  reference  to  the  judgment  of  the 
Lower  Appellate  Court,  we  think  the  objec- 
tk>n  on  the  first  plea  is  valid.  If  a  partj 
pleads  a  pottah  which  is,  on  the  face  of  itt 
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inconsistent  with,  and  in  rebutter  of,  the  pre- 
sumption referred  to  in  Section  4,  there  the 
presnmption  would  not  exist.  But  where, 
as  here,  the  terms  of  the  pottahs  do  not  show 
any  such  inconsistency,  nor  does  the  Judge 
find  they  do,  it  is  still  a  right  open  to  special 
appellant  to  have  an  adjudication  of  how  far 
the  presumption  under  Section  4  may  support 
his  case  irrespective  of  the  pottahs.  Then 
he  (the  special  appellant)  would  have  to 
prove  20  years'  payments  of  rents  at  uniform 
rates,  and  the  presumption  would  arise, 
unless  the  opposite  party  (who  would  have 
iAa/  burden  of  proof)  prove  that  there  was 
a  variance  in  the  pottahs. 

The  Judge  must  re-try  the  case  with  re- 
ference to  this  remark,  and  also  as  to  the 
plea  oi  the  productiveness  of  the  soil  having 
increased  by  the  agency  and  exertions  of 
special  appellant  himself. 

Remand  accordingly. 

The  2 1  St.  August  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 

Presumption  of  holding  from  Permanent  Settle- 
ment— Variation  in  dakhilas. 

Case  No.  1457  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E,  W,  Molony,  Judge  of  Moorsheda- 
bcul,  dated  the  2jrd  February  1866,  affirm^ 
ing  a  decision  passed  by  Baboo  Gobind 
Kant  Bidyabhooshun,  Deputy  Collector 
of  that  District,  dated  the  28th  November 
i86s^ 

Tara  Soonduree  Burmonya  (Plaintiff), 

Appellant, 

versus 

Shibeshur  Chatterjee  (Defendant), 
Respondent, 

Bahoo  Doorga  Doss  Dutt  for 
Appellant. 

Baboos  Kishen  Succa  Mootierjee  and  Greesh 
Chunder  Ghose  for  Respondent. 

In  order  to  obtain  the  benefit  of  the  presumption 
under  Section  4,  Act  X.  of  1859,  it  is  not  necessary  for 
the  ryot  to  show  how  he  obtained  possession  of  the 
tenure.  A  plea  of  20  years'  uniform  payment  is  suffi- 
cient. 

Tbe  variation  of  a  few  annas  in  the  dakhilas,  when 
not  proved  to  be  a  variation  in  the  annual  rents,  is  not 
SttflScieat  to  deprive  the  ryot  of  the  benefit  of  the 
preanmption. 

In  this  case,  the  special  appellant  u^es 
that  the  defendant  did  not  plead  that  the 


tenure  was  one  existing  at  the  time  of  the 
Decennial  Settlement,  but  admits  that  it 
came  into  his  possession  only  29  years  ago; 
and,  as  the  defendant  does  not  show  that  he 
had  purchased  it  from  a  tenant  who  held  at 
the  same  rate  before,  it  must  be  inferred  that 
it  was  created  when  it  came  into  the  posses- 
sion of  the  defendant. 

The  answer,  we  find,  distinctly  states  that 
this  tenure  had  been  held  by  the  heirs  of 
Roopanund  Malakar  from  a  time  anterior  to 
the  Decennial  Settlement ;  and,  if  the  defend- 
ant has  not  shewn  how  he  obtained  possession 
of  the  tenure,  it  does  not  materially  affect  his 
case  by  defect  of  pleading.  It  was  quite 
sufficient  for  him  to  plead  20  years'  uniform 
payment,  and  he  stated  and  shewed  this  for 
nearly  30  years. 

As  to  the  variation  to  be  found  in  da- 
khilas for  3  years  of  about  2  annas,  and  that 
of  2  annas  additional  being  charged  afterwards, 
it  appears  that  the  last  addition  was  for  the 
batta  of  the  2  rupees  Sicca  converted  into 
Company's  rupee,  and  the  fact  of  some  of 
the  dakhilas  for  the  half-share  of  the  defend- 
ant for  a  period  of  3  years  preceding  20 
years  from  the  date  of  this  suit  shewing 
only  a  payment  of  15  annas  when  it  should 
have  been  of  one  rupee,  we  hold  that  it  does 
not  affect  tbe  plea  of  the  defendant.  It  i8» 
after  all,  a  variation  insufficient  to  deprive 
the  defendant  of  the  plea  and  effect  of  the 
presumption  Section;  and  the  plaintiff  has 
not  proved  that  it  was  any  variation  of  the 
annual  rents. 

We  reject  the  special  appeal  with  costs. 


The  24th  August  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Ejectment  (under  Section  78,  Act  X.  of  1859)— 
Rights  of  persons  claiming;  under  defaulter. 

Cases  Nos.  943  to  950  and  Nos.  952  to  959 
of  1866  under  Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  ofNuddea,  dated  the  i^ih  December 
186 s,  reversing  a  decision  passed  by  the  De^ 
puty  Collector  of  that  District^  dated  the 
28th  July  i86s. 

Aghore  Chunder  Mookerjee  (Plaintiff), 

Appellant, 

m  versus 

Nund  Mooched  and  others  (Defendants), 

Respondents. 
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Ba6&o  Bhugohutty  Churn  Ghose  for 

Appellant. 

Baboos    Tarucknath   Sein    and    Kedarnath 
Chatterjee  for  Respondents. 

Where  a  se>putneedar,  under  Section  ^^t  Act  X.  of 
'859,  dispossessed  his  ijaradar  under  a  decree  for  arrears 
of  rent,  previous  possession  by  a  dur«ijaradar  claiming 
under  theSdefauItins^  ijaradar  was  hel4  to  be  no  bar  to  the 
claim  of  the  se-putneedar  to  obtain  rents  or  kubooleuts 
direct  from  the  cultivators  of  the  lands  of  his  se-putnee. 

The  special  appellant,  a  ''se-putneedar" 
having  obtained  an  order  under- Section  78, 
Act  X.  of  1859,  to  dispossess  his  ijaradar 
tinder  a  decree  for  arrears  of  rent,  was 
opposed  by  a  party  who  called  himself  a 
^' dur-ijaradar  *'  under  the  defauhing  ijara- 
dar. The  Revenue  Court  executing  the  de- 
cree for  ouster  overruled  the  claim  of  this 
alleged  dur-ijaradar,  and  directed  him  to 
sue  in  the  Civil  Court. 

The  special  appellant  then  sued  (in  these 
cases)  for  kubooleuts  against  certain  ryots 
who  were  said  by  him  to  be  in  possession  of 
the  lands  for  which  he  had  obtained  the 
decree.  The  alleged  *'  dur- ijaradar:'  in- 
tervened; and  his  claim  was  again  over- 
ruled, and  he  was  again  referred  to  the 
Civil  Court,  and  a  decree  was  given  to  the 
special  appellant,  by  the*Court  of  first  in- 
stance. 

The  ryots  did  not  appeal. 

The  said  intervenor,  however,  appealed. 

The  Lower  Appellate  Court  holds  that 
the  dur-ijara"  lease  of  the  intervenor  being 
held  good  in  a  certain  execution-case  (before 
the  decree  was  obtained  by  the  special  ap- 
^j^llant  ousting  the  ijaradar),  the  special  ap- 
pellant is  not  entitled  to  dispossess  the  dur- 
ijaradar  by  taking  kubooleuts  from  the 
ryots  to|!the  prejudice  of  the  said  dur-iiara- 
dar. 

This  decision  of  the  Lower  Appellate 
Court  is,  in  our  view,  wrong.  That  Court 
had  to  see  only  whether  the  special  appel- 
.  lant  bad  a  right  to  obtain  a  decree  for  kuboo- 
leut,  just  as  if  he  had  sued  for  rents;  and 
when  any  intervenor  comes  in,  in  an  ordi- 
nary ca^e,  the  mere  fact  of  possession  of 
the  Intervenor  is  to  be  enquired  into.  In 
this  case,  however,  the  ijaradar  being 
ordered  to  be  dispossessed  as  a  defaulter, 
and  the  special  appellant,  having  been  put 
in   possession    in    execution    of   a    decree 


against  the  ijaradar,  the  dur-ijaradar,  deriv- 
ing from  the  defaulting  and  legally  dispos- 
sessed ijaradar,  cannot  be  allowed  to  show  his 
previous  possession,  or  rely  upon  the  admit- 
ted fact  that  previously  the  special  appellant 
did  not  realize  rents  from  the  ryots. 

In  such  a  case,  where  the  decree  termi- 
nates the  rights  of  persons  like  this  ijaradar 
and  dur-ijaradar  intervening  between  the 
special  appellant  and  the  cultivating  ryots, 
previous  possession  by  any  intermediate  inter- 
venor is  not  a  bar  to  the  claim  of  the  party 
who  has  obtained  a  decree  for  possession.  The 
possession  against  the  decree  of  a  competent 
Revenue  Court  is  no  legal  possession  at  all. 

The  intervenor  was  present  in  the  execu- 
tion-case, and  the  order  to  dispossess  him 
was  passed  in  his  presence.  So,  on  that 
point,  the  binding  character  of  the  decree 
cannot  be  questioned. 

Now,  as  to  the  rights  of  the  dur-ijaradar. 
We  do  not  at  present  understand  how  those 
of  a  dur-ijaradar  can  survive  the  ijaradar's, 
from  whom  alone  he  derives.  However,  if 
the  dur-ijaradar  has  any  rights,  and  be  so 
advised,  he  may  go  for  them  to  the  Civil 
Courts.  He  cannot  set  at  arm's  length  the 
decree  of  a  competent  Revenue  Court  on 
the  bare  fact  that  before  that  decree  he  col- 
lected the  rents. 

The  Lower  Appellate  Court,  moreover, 
has  not  found  in  clear  terms  that  it  consi- 
dered the  dur-ijaradar  to  be  in  ^ctual  pos- 
session, which  possession,  however,  as  no- 
ticed above,  would  not  have  been  the  rightful 
possession  mentioned  in  Section  77  of  Act  X. 
of  1859. 

As  to  the  order  of  the  Civil  Court  releasing 
the  property  to  the  dur-ijaradar,  and  not 
ordering  it  to  be  sold  for  the  debts  of  the 
ijaradar,  it  is  clear  that  no  such  order  is 
binding  upon  any  one  of  the  parties  to  the 
present  suit ;  that  the  Civil  Court  could  have 
ordered  the  sale  of  the  rights  and  interests 
of  the  ijaradar  in  the  lands  though  there  may 
have  been  a  dur-ijaradar.  If,  however,  the 
Civil  Court  thought  proper  to  refuse  to  sell 
any  rights  of  the  ijaradar  in  the  property  on 
the  ground  of  the  dur-ijara  given  by  him,  the 
effecis  of  that  order  passed  before  the  decree 
was  obtained  by  the  special  appellant  against 
the  ijaradar,  ceased  entirely  with  the  decree 
by  which  fail  all  the  rights  of  the  ijaradar 
and  of  those  deriving  from  him. 

On  these  grounds,  we  do  hold  that  the 
intervenor  had  not  any  grounds  to  intervene, 
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mnch  less  to  appeal  to  the  Lower  Appellate 
Court. 

•  We  accordingly  reverse,  with  costs,  the 
deoisions  of  the  Lower  Appellate  Court  in 
all  these  sixteen  cases,  and,  decreeing  the 
appeals  in  all  of  them  wiih  costs,  uphold 
the  decisions  of  the  Court  of  first  instance 
in  all  sixteen  cases. 


The  24th  August  1866. 

Present : 

The  Hqn'ble  H.  V.  Bayley  and  Shurobhoo- 
nath  Pundit,  Judges. 

Kubooleut — Purchaser  of  share. 

Case  No.  965  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerhhoom,  dated  the  roth 
January  1866,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District^ 
dated  the  31st  August  iS6$, 

Nidhy  Ram  Sircar  (Plaintiff)  Appellant, 

versus 

Dhun  Rishen  Bhuttacharjee  and  ^thers 
(Defendants),  Respondents. 

Baboo  Goopeenath  Mookerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Re- 
spondents. 

The  purchaser  of  an  undisputed  share  c)f  an  estate 
may  obtain  from  the  Revenue  Courts  a  decree  for  a 
kubooleut  in  respect  of  his  share. 

The  Lower  Appellate  Court  has  dis- 
missed the  case  of  the  special  appellant,  be- 
cause it  thinks  that  the  special  appellant, 
having  purchased  from  three  out  of  several 
joint  shareholders,  has  no  right  to  ask  for  a 
kubooleut  separately  regarding  the  alleged 
specific  quantity  purchased  by  him. 

We   disagree   with   the   Lower   Appellate 
Court.    If  the  special  appellant  had  at  once' 
guod  for  his  share  of  rents,  the  arguments  of 
the  Lower  Appellate  Court  might  have  been 
of  some  force. 

If  the  plaintiff,  special  appellant,  can  show 
that,  as  regards  the  shares  purchased  by  him, 
or  for  a  portion  of  them,  there  is  no  dispute, 
he  will  be  entitled  to  obtain  a  decree  for  the 
kubooleut.  to  the  extent  of  the  shares  un- 
disputed. If  there  be  any  dispute  regarding 
the  extent  of  any  share  requiring  decision 
by  a  Civil  Court,  the  question  regarding  it 
most  be  settled  in  a  Civil  Court. 

The  case  is  accordingly  remanded  to  the 
Lower  Appellate  Court  to  re-try  it  with  rj- 
(ei^noe  to  the  above  remarks. 


The  27th  August  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  G.  Campbell,  and  A.  G.  Macpher- 
.  son,  Judges. 

Jurisdiction— Section  35,  Act  XXIII.  of  i86z— 
Order  ot  Deputy  Collector  for  sale  in  execu- 
tion of  Decree  for  rent. 

Cases  Nos.  129  and  130  of  1866. 

Miscellaneous  Petitions  under  Section  jj*,  Act 
XXI IL  of  186 r,  from  orders  passed  by  Mr. 
E.  E.  Lowis,  Officiating  Collector  of 
Furreedpore,  dated  the  21st  July  j86^, 
affirming  orders  passed  by  the  Deputy  Col- 
lector of  the  same  Zillah  on  the  41  h  July 
i86s,  and  reversing  orders  passed  by  him- 
self in  appeal  on  the  jth  July  186$, 

^  Docowree  Cazee,  Appellant, 

versus 

Hurrosoonderee  Debea  and  another, 
Respondents. 

Baboo  Khettur  Mohun  Mookerjee  for 

Appellant. 

Baboo  Romesh  Chunder  Miller  for 
Respondents. 

Where  a  Collector  on  appeal  aflfirmed  an  order  of  a  De- 
puty Collector  for  the  sale  of  an  undcr-tenure  in  execution 
ot  a  decree  for  rent,  but  afterwards,  upon  review  of 
juds^ment,  set  aside  his  former  order  as  made  without 
jurisdiction— Held  that  the  High  Court  had  no  power 
under  Section  35,  Act  XXIII.  of  i«6r,  to  interfere  with 
the  order  of  the  I3eputy  Collector  which  was  Bnal :  and 
that,  even  if  the  Collector  had  nqt  set  aside  his  former 
order,  the  mere  circumstance  of  his  having  by  mistake 
assumed  jurisdiction  on  appeal  would  not  make  it  riirht 
for  the  Hiph  Court,  m  setting  aside  the  Collector's  order 
for  want  of  jurisdiction,  to  interfere  with  the  order  of 
the  Deputy  Collector  which  the  law  intended  to  be  final, 
and  with  which  the  High  Court,  but  for  the  mistake  of 
the  Collector,  could  not  have  interfered. 

Qi*«re.^yNYi^\heT  the  Collector  is  a  Court  subordinate 

*i?  ^.f,,?.*?"  ^°"^^  yi\ih\Ti  the  meaning  of  Section  ^tf. 
ActXXIir.  of  1861.  """ii. 

The  judgment  of  the  Court  was  deli- 
vered by — 

Peacock,  C.J. — In  this  case,-  a  Deputy 
Collector  sold  an  under-tenure  in  execution 
of  a  decree  given  in  favor  of  a  sharer  of  a 
tenure  on  account  of  his  share  of  the 
rent  of  the  under-tenure.  The  case 
was  appealed  to  the  Collector  upon  the 
ground  that  the  Deputy  Collector  ought 
not  to  have  sold  the  under-tenure  until 
execution  had  bdfen  taken  out  against  the 
moveable  property  of  the  judgiaent-debtor 
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Baboo  Bhugohutty  Churn  Ghose  for 

Appellant. 

Bahoos    Tarucknath   Sein    and    Kedarnath 
Ckaiierjee  for  Respondents. 

Where  a  se-putneedar,  under  Section  jS,  Act  X.  of 
'859,  dispossessed  his  ijaradar  under  a  decree  for  arrears 
of  rent,  previous  possession  by  a  dur-ijaradar  claiming 
under  thegdefaultins^  ijaradar  was  hel4  to  be  no  bar  to  the 
claim  of  the  se-putneedar  to  obtain  rents  or  kubooleuts 
direct  from  the  cultivators  of  the  lands  of  his  se-putnee. 

The  special  appellant,  a  *'  se-putneedar," 
having  obtained  an  order  under  Section  78, 
Act  X.  of  1859,  to  dispossess  his  ijaradar 
under  a  decree  for  arrears  of  rent,  was 
opposed  by  a  party  who  called  himself  a 
^*  dur-tjaradar "  under  the  defaulting  ijara- 
dar. The  Revenue  Court  executing  the  de- 
cree for  ouster  overruled  the  claim  of  this 
alleged  dur-ijaradar,  and  directed  him  to 
sue  in  the  Civil  Court. 

The  special  appellant  then  sued  (in  these 
cases)  for  kubooleuts  against  certain  ryots 
who  were  said  by  him  to  be  in  possession  of 
the  lands  for  which  he  had  obtained  the 
decree.  The  alleged  '' dur  ijaradar y  in- 
tervened ;  and  his  claim  was  again  over- 
ruled, and  he  was  again  referred  to  the 
Civil  Court,  and  a  decree  was  given  to  the 
special  appellant,  by  the*Court  of  first  in- 
stance. 

The  ryots  did  not  appeal. 

The  said  intervenor,  however,  appealed. 

The  Lower  Appellate  Court  holds  that 
the  dur-ijara~  lease  of  the  intervenor  being 
held  good  in  a  certain  execution-case  (before 
the  decree  was  obtained  by  the  special  ap- 
^»lkint  ousting  the  ijaradar),  the  special  ap- 
pellant is  not  entitled  to  dispossess  the  dur- 
ijaradar  by  taking  kubooleuts  from  the 
ryots  4o;?the  prejudice  of  the  said  dur-ijara- 
dar. 

This  decision  of  the  Lower  Appellate 
Court  is,  in  our  view,  wrong.  That  Court 
had  to  see  only  whether  the  special  appel- 
lant  had  a  right  to  obtain  a  decree  for  kuboo- 
teut,  just  as  if  he  had  sued  for  rents;  and 
when  any  intervenor  comes  in,  in  an  ordi- 
nary case,  the  mere  fact  of  possession  of 
the  Intervenor  is  to  be  enquired  into.  In 
this  case,  however,  the  ijaradar  being 
ordered  to  be  dispossessed  as  a  defaulter, 
and  the  special  appellant,  having  been  put 
in   possession    in    execution    of   a    decree 


against  the  ijaradar,  the  dur-ijaradar,  deriv- 
ing from  the  defaulting  and  legally  dispos- 
sessed ijaradar.  cannot  be  allowed  to  show  his  * 
previous  possession,  or  rely  upon  the  admit- 
ted fact  that  previously  the  special  appellant 
did  not  realize  rents  from  the  r}'0ts. 

In  such  a  case,  where  the  decree  tenni- 
nates  the  rights  of  persons  like  this  ijaradar 
and  dur-ijaradar  intervening  between  the 
special  appellant  and  the  cultivating  ryots, 
previous  possession  by  any  intermediate  inter- 
venor is  not  a  bar  to  the  claim  of  the  paity 
who  has  obtained  a  decree  /or  possession.  The 
possession  against  the  decree  of  a  competent 
Revenue  Court  is  no  legal  possession  at  all. 

The  intervenor  was  present  in  the  execu- 
tion-case, and  the  order  to  dispossess  him 
was  passed  in  his  presence.  So,  on  that 
point,  the  binding  character  of  the  decree 
cannot  be  questioned. 

Now,  as  to  the  rights  of  the  dur-ijaradar. 
We  do  not  at  present  understand  how  those 
of  a  dur-ijaradar  can  survive  the  ijaradar's, 
from  whom  alone  he  derives.  However,  if 
the  dur-ijaradar  has  any  rights,  and  be  so 
advised,  he  may  go  for  them  to  the  Civil 
Courts.  He  cannot  set  at  arm's  length  the 
decree  of  a  competent  Revenue  Court  on 
the  bare  fact  that  before  that  decree  he  col- 
lected the  rents. 

The  Lower  Appellate  Court,  moreow, 
has  not  found  in  clear  terms  that  it  consi- 
dered the  dur-ijaradar  to  be  in  ^ctual  pos- 
session, which  possession,  however,  as  no- 
ticed above,  would  not  have  been  the  rigbtfnl 
possession  mentioned  in  Section  jj  of  Act  X. 
of  1859. 

As  to  the  order  of  the  Civil  Court  releasing 
the  property  to  the  dur-ijaradar,  and  not 
ordering  it  to  be  sold  for  the  debts  of  the 
ijaradar,  it  is  clear  that  no  such  order  is 
binding  upon  any  one  of  the  parties  to  the 
present  suit;  that  the  Civil  Court  could  have 
ordered  the  sale  of  the  rights  and  interests 
of  the  ijaradar  in  the  lands  though  there  mtf 
have  been  a  dur-ijaradar.  If,  however,  the 
Civil  Court  thought  proper  to  refuse  to  sell 
any  rights  of  the  ijaradar  in  the  property  on 
the  grourid  of  the  dur-ijara  given  by  him,  the 
effecis  of  that  order  passed  before  the  decree 
was  obtained  by  the  special  appellant  against 
the  ijaradar,  ceased  entirely  with  the  decree 
by  which  fall  all  the  rights  of  the  ijaradar 
and  of  those  deriving  from  him. 

On  these  grounds,  we  do  hold  that  the 
intervener  had  not  any  grounds  to  intervene, 
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much  less  to  appeal  to  the  Lower  Appellate 

CoiHt. 

•  We  accordingly  reverse,  with  costs,  the 
iiecisions  of  the  Lower  Appellate  Court  in 
all  these  sixteen  cases,  and,  decreeing  the 
appeals  in  all  of  them  with  costs,  uphold 
the  decisions  of  the  Court  of  first  instance 
in  all  sixteen  cases. 


The  24th  August  i866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shurobhoo- 
nath  Pundit,  Judges. 

Kuboolent— Purchaser  of  share. 

Case  No.  965  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Ike  Judge  of  Beerhhoom,  dated  the  loth 
January  1S66,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  thai  District, 
dated  the  31st  August  186^, 

Nidhy  Ram  Sircar  (Plaintiff)  Appellant, 

versus 

Dhun  Kishen  Bhnttacharjee  and  ^thers 
(Defendants),  Respondents. 

Baboo  Goopeenath  Mookerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Re- 
spondents. 

The  purchaser  of  an  undisputed  share  of  an  estate 
may  obtain  from  the  Revenue  Courts  a  decree  for  a 
kubooleut  in  respect  of  his  share. 

The  Lower  Appellate  Court  has  dis- 
missed the  case  of  the  special  appellant,  be- 
cause it  thinks  that  the  special  appellant, 
having  purchased  from  three  out  of  several 
joint  shareholders,  has  no  right  to  ask  for  a 
kubooleut  separately  regarding  the  alleged 
specific  quantity  purchased  by  him. 

We  disagree  with  the  Lower  Appellate 
Court.  If  the  special  appellant  had  at  once 
suad  for  his  share  of  rents,  the  arguments  of 
the  Lower  Appellate  Court  might  have  been 
of  some  force. 

If  the  plaintiff,  special  appellant,  can  show 
that,  as  regards  the  shares  purchased  by  him, 
or  for  a  portion  of  them,  there  is  no  dispute, 
he  will  be  entitled  to  obtain  a  decree  for  the 
kubooleut.  to  the  extent  of  the  shares  un- 
disputed. If  there  be  any  dispute  regarding 
the  extent  of  any  share  requiring  decision 
by  a  Civil  Court,  the  question  regarding  it 
most  be  settled  in  a  Civil  Court. 

The  case  is  accordingly  remanded  to  the 
Lower  Appellate  Court  to  re-try  it  with  re- 
ference to  the  above  remarks. . 


The  27th  August  1866. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  G.  Campbell,  and  A.  G.  Macpher- 
.  son,  Judges, 

Jurisdiction— Section  35,  Act  XXI I L  of  i86x— 
Order  ot  Deputy  Collector  for  sale  in  execu- 
tion of  Decree  for  rent. 

Cases  Nos.  129  and  130  of  1866. 

Miscellaneous  Petitions  under  Section  jj,  Act 
XXIII.  of  186 r,  from  orders  passed  by  Mr. 
E.  K.  Lowis,  Officiating  Collector  of 
Fur  reed  pore,  dated  the  21st  July  186^, 
affirming  orders  passed  by  the  Deputy  Col- 
lector of  the  same  Zillah  on  the  ^th  July 
i86s,  and  reversing  orders  passed  by  him- 
self in  appeal  on  the  7th  July  186^, 

Docowree  Cazee,  Appellant, 

versus 

Hurrosoonderee  Debea  and  another, 
Respondents, 

Baboo  Khettur  Mohun  Mookerjee  for 

Appellant. 

Baboo  Romesh  Chunder  Milter  for 
Respondents. 

Where  a  Collector  on  appeal  aflfirmed  an  order  of  a  De- 
puty  Collector  for  the  sale  of  an  under-lenure  in  execution 
ot  a  decree  for  rent,  but  afterwards,  upon  review  of 
judsrment,  set  aside  his  former  order  as  made  without 
jurisdiction-HELD  that  the  High  Court  had  no  power, 
under  Section  35,  Act  XXIII.  of  is6i,  to  interfere  with 
the  order  of  the  Deputy  Collector  which  was  final  |  and 
that,  even  if  the  Collector  Itod  nqt  set  aside  his  former 
order,  the  mere  circumstance  of  his  having  by  mistake 
assumed!  urisdiction  on  appeal  would  not  make  it  riirht 
for  the  High  Court,  in  setting  aside  the  Collector's  order 
for  want  of  jurisdiction,  to  mterfere  with  the  order  of 
the  Deputy  Collector  which  the  law  intended  to  be  final, 
and  wi  h  which  the  High  Court,  but  for  the  mistake  oC 
the  Collector,  could  not  have  interfered, 
f.  ^Jff  H-^K^r  ^'\"  the  Collector  is  a  Court  subordinate 

The  judgment  of  the  Court  was  deli- 
vered by — 

Peacock,  C.J.—ls  this  case,,  a  Deputy 
Collector  sold  an  under-tenure  in  execution 
of  a  decree  given  in  favor  of  a  sharer  of  a 
tenure  on  account  of  his  share  of  the 
rent  of  the  under-tenure.  The  case 
was  appealed  to  the  Collector  upon  the 
ground  that  the  Deputy  Collector  ought 
not  to  have  sold  the  under-tenure  until 
execution  had  bdfen  taken  out  against  the 
moveable  property  of  .the  judgmem-debtor 
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according  to  the  directions  of  Section  io8, 
Act  X,  of  1859.  The  Collector  affirmed  the 
decision  of  the  Deputy  Collector.  Upon  re- 
view of  judgment,  the  Collector  set  aside  his 
former  order  upon  the  ground  that  he  had 
no  jurisdiction,  for,  although  the  sale  took 
place  after  Act  VIII.  of  1865  of  the  Bengal 
Council,  it  was  made  under  the  provisions  of 
Act  X.  of  1859,  ^"^  ^^^  under  the  provisions 
or  according  to  the  procedure  laid  down  in 
Act  VIII.  of  1865,  Bengal  Council. 

An  application  was  made  to  this  Court 
to  set  aside  the  order  of  the  Collector  under 
Section  35,  Act  XXIII.  of  1861.  It  was 
contended  that  the  Collector  had  no  power 
to  review  his  own  judgment,  and  that 
consequently  his  first  order  stood,  that  it 
ought  to  be  set  aside  by  this  Court  under 
Section  35,  Act  XXIII,  of  1861,  and  that 
this  Court  ought  then  to  pass  such  order 
as  it  might  think  right,  and  to  reverse  the 
order  of  the  Deputy  Collector. 

The  case  was  referred  to  a  Full  Bench  to 
determine  whether  Section  35  applies  to  the 
order  of  the  Collector  in  this  case. 

It  appears  to  me  that  the  Collector  had 
just  as  much  jurisdiction  to'  reverse  his  own 
order  upon  review  as  he  had  to  make  it, 
and  that  the  case  is  now  the  same  as  if  the 
order  of  the  Collector  had  never"  been  made. 
It  is,  therefore,  unnecessary  for  the  purposes 
of  this  case  to  decide  whether  the  Collector 
was  a  Court  subordinate  to  this  Court 
within  the  meaning  of  Section  35,  Act 
XXIII.  of  1861,  or  not;  nor  is  it  necessary 
to  determine  the  last  point  submitted  to  us 
in  argument,  namely,  what  order  this  Court 
would  think  it  right  to  make  in  the  case.  If 
the  Collector  had  not  set  aside  his  order, 
and  this  Court  had  set  it  aside. 

The  Collector  upon  review  slated  that  the 
appeal  from  the  order  of  the  Deputy  Col- 
lector lay  to  the  Judge,  and  not  to  the  Col- 
lector. But  it  was  admitted  in  argument, 
and  it  is  clear,  that  an  appeal  did  not  lie  to 
the  Judge. 

If  an  appeal  lay  to  the  Judge,  and  not 
to  the  Collector,  this  Court,  upon  setting 
aside  the  order  of  the  Collector  made  on 
appeal  without  jurisdiction,  might  have 
thought  it  right  to  refer  the  appeal  to  the 
Judge.  But  the  sale  by  the  Deputy  Col- 
lector was  intended  by  Act  X.  of  1859  to  be 
final.  That  Act  did  not  give  an  appeal  to 
any  Court,  and,  therefore,  even  if  the  Col- 
lector acting  as  a  Coui\  of  Appeal  was  a 
.Subordinate  Court,  within  the  meaning  of 


Section  35,  Act  XXIII.  of  1861.  and  if  be 
had  not  set  aside  his  order  on  review,  I  should 
not  have  thought  it  right  for  this  Conrt, 
upon  setting  aside  that  order,  to  enter  into 
the  question  of  the  merits  for  the  purpose  o( 
determining  whether  the  order  of  the  Deputy 
Collector  was  correct  or  not. 

The  mere  circumstance  of  the  Collector's 
having  by  mistake  assumed  jurisdiction  oa 
appeal  did  not  make  it  right  for  this  Court, 
in  setting  aside  the  order  of  the  Collector 
for  want  of  jurisdiction,  to  interfere  with 
the  order  of  the  Deputy  Collector  which  the 
law  intended  to  be  final,  and  with  which  this 
Court,  but  for  the  mistake  of  the  Collector, 
could  not  have  interfered. 


The  28th  August  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  B.  Kemp, 

Judges. 

Section  58,  Act  X.  of  z859~ReTivaI  of  ex  pute 

decree — ^AppeaL 

* 

Case  No.  927  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  ^0/  Rungpore,  dated  the  tglh 
January  1866,  affirming  a  decision  fiasud 
by  the  Deputy  Collector  of  that  Dislrid, 
dated  the  26th  October  iSSj. 

Kanhye  Doss  (Plaintiff),  Appellant, 

versus 

Nobin  Chunder  Chowdhry  and  others  (De- 
fendants), Respondents, 

Baboo  Boykuntonath  Paul  and  Moulvie  Sfni 
Murhumut  Hossein  for  Appellant 

Baboo  Issur  Chunder  ChucJurbutty  for  R^ 

spondents. 

The  order  of  a  Collector,  complying*  with  an  appGca* 
tion  made  more  than  15  days  after  any  prooeai  to 
enforcing^  the  judgment  has  been  executed,  farthest* 
vival  of  an  ex  parte  decree,  is  not  Hnal  under  Sectioa 
58,  Act  X.  of  1859,  because  it  is  null  and  void  for  «ot 
of  jurisdiction. 

This  was  a  suit  under  Clause  6,  Secaon 
23,  Act  X.  of  1^59.  The  zemindar  and  the 
ryot  to  whom  he  had  leased  the  lands  in 
dispute  were  made  defendants. 

The  suit  was  decreed  in  favor  of  tbe 
plaintiff  ex  parte.  The  ryot- defendant  then 
applied  for  a  revival  of  the  suit  under  tbe 
provisions  of  Section  58  of  the  said  Act 
His  application  was  complied  with,  and  tbe 
^it  was  again  decreed.  The  plaintiff  tben 
sued  in  the  Civil  Court  for  the  recoveiy  of 
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wasilat,  making  the  zemindar  and  his  lessee 
parties,  and  obtained  a  decree  in  their  pre- 
sence. 

In  the  meantime,  the  zemindar  defendant 
applied,  under  the  provisions  of  Section  58 
of  Act  X.  of  1859,  for  a  revival  of  the  ori- 
ginal ejectment-suit ;  and  hi«  application  was 
complied  with.  The  suit  was  re-tried,  and 
it  has  been  found  by  both  Courts  below  that 
the  lands,  the  subject  of  the  suit,  were  not 
included  in  the  plaintiff's  tenure.  The 
Lower  Courts  appear  to  have  arrived  at  this 
conclusion  by  comparison  of  the  measure- 
ment chittahs  of  the  plaintiff's  jote  on  the 
spot. 

It  is  now  contended  in  special  appeal  that 
the  order  of  the  Collector  under  Section  58 
of  Act  X.  of  1859  was  illegal,  and  that  the 
decision  passed  is  without  jurisdiction. 

The  pleader  for  the  special  respondent 
urges  that,  under  Section  13,  Act  VI.  of  1862 
(Bengal  Council),  no  appeal  lies  from  an  order 
passed  by  the  Collector  reviving  a  suit  under 
the   provisions  of  Section  58,   Act    X.    of 

1859. 
The  application  under  Section  58,  Act  X. 

of  1859,  by  a  defendant  against  whom  a 
judgment  has  been  passed  ex  parity  must  be 
made  within  15  days  after  any  process  for 
enforcing  the  judgment  has  been  executed. 
The  lyot-plaintiff  got  possession  under  the 
decree  passed  in  the  presence  of  the  ryot- 
defendant  in  Agraun  1 271  B.  S.,  as  shewn 
In  the  suit  for  mesne-profits  to  which  the 
zemindar-defendant  was  a  party.  The 
zemindar's  application  under  Section  58  was 
not  made  until  a  very  long  period  after  the 
fifteen  days  prescribed  by  the  law  had  ex- 
pired, and  was  therefore  wholly  inadmissible. 
Sec^n  13,  Act  VI.  of  1862  (Bengal  Council), 
which  enacts  that  an  order  passed  by  a  Col- 
lector under  Section  58  of  Act  X.  of  1859 
to  set  aside  a  judgment  shall  be  final,  con- 
templates an  order  which  may  be  passed  by 
a  Collector  legally  and  with  jurisdiction, 
and  not  an  order  which  is  null  and  void  for 
want  of  jurisdiction.  Moreover,  it  is  impos- 
sible that  the  zemindar-defendant  can  plead 
want  of  cognizance  of  the  ejectment-suit, 
and  of  the  fact  that  the  plaintiff,  who  is  his 
subordinate  ryot,  obtained  possession  in 
execution  of  the  decree  obtained  by  him  in 
that  suit. 

Being,  therefore,  of  opinion  that  the  .order 
of  the  Collector  reviving  the  suit  on  the  ap- 
plication of  the  zemindar  was  illegal,  we  re- 
verse the  decrees  of  both  the  Lower  Courts, 
and  decree  this  appeal  with  costs  and  intor- 
est  pajrable  by  the  zemindar. 


The  25th  August  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Jurisdiction  (of  Civil  Court)— Declaratory  suit— 
Sale  in  execution  of  decree  for  rent  —  Sec 
tion  Z08,  Act  X.  of  1859. 

Case  No.  3172  of  1865. 

Special  Appeal  from  a  decision  parsed  hy 
the  Principal  Sudder  Ameen  0/ Jessore, 
dated  the  jist  August  186 s,  affirming  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  8th  July  1864, 

Shuroop  Chunder  Bhuttacharjee  (Plaintiff), 

Appellant, 

versus 

Kasheeshuree  Dossia  and  others  (Defend- 
ants), Respondents, 

Mr,  J,  S.  Rochfort  and  Bahoo  Chunder 
Madhuh  Ghose  for  Appellant. 

No  one  for  Respondents. 

The  owner  of  an  under-tenure  may  sue  in  the  Civil 
Court  for  a  declaration  that  the  sale  of  his  under-tenure 
under  Act  X.  of  1859  was  illejg^al  and  void  under  Section 
loS  of  that  Act,  and  that  he  is  entitled  to  possession  of 
the  land  in  suit  notwithstanding  such  illegal  sale. 

Normany  J, — This  is  a  suit  by  the  plaintiff 
who  is  the  owner  of  a  neem-howalah,  and 
not  of  a  two-annas  share  of  a  neem-howalah 
as  supposed  by  the  Lower  Appellate  Court, 
to  obtain  a  declaration  that  the  sale  of  the 
neem-howalah  in  execution  of  a  decree  for 
rent  obtained  by  the  defendant  Kasheeshuree 
Dossee  under  Act  X.  of  1859  is  illegal  and 
void,  and  that  he  is  entitled  to  possession  of 
the  land  in  suit  notwithstanding  such  illegal 
sale. 

Kasheeshuree  was  the  owner  of  a  two- 
annas  share  in  the  howalah  of  which  the 
neem-howalah  was  a  subordinate  tenure. 
The  plaintiff  alleges  that  execution  was  not 
first  taken  out  against  his  moveable  property 
within  the  district  in  which  the  suit  was 
instituted. 

If  this  allegation  be  true,  the  io8th  Sec- 
tion of  Act  X.  of  1859  makes  the  sale  wholly 
illegal,  and  we  think  that  the  plaintiff  has  a 
right  to  ask  for  a  declaration  to  that  effect 
in  a  Civil  Court  notwithstanding  the  deci- 
sion reported  in  the  Special  Number  of  the 
Weekly  Reporter,  page  147.  The  doctrine 
laid  down  in  that  case  may  well  apply  when 
the  party  comes  to  the  Civil  Court  to  set 
aside  a  proceeding  in  the  Revenue  Court  on 
the  ground  of  irregularity.  Here,  even  if 
the  sale  be  not  set  aside,  the  contention  U 
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that  it  is  wholly  illegal,  and  has  no  operation 
to  transfer  the  property.  The  case  must  be 
remanded  to  the  first  Court  for  trial  on  the 
tnerits. 

Campbell,  J^ — I  would  only  guard  myself 
against  being  supposed  to  concur  in  the  de- 
cision of  the  Weekly  Reporter,  page  147, 
from  which  I  have  already  differed,  and 
which  has  been,  1  think,  hit  hard  by  a  recent 
decision  of  a  Full  Bench.  I  concur  in  re- 
manding this  case  for  trial  on  the  merits. 

The  28th  August  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bayley, 

Judges, 

Clause  x»  Section  23,  Act  X.  of  1859— Suit  for 

delivery  of  pottah. 

Case  No.  962  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backer  gunge  ^  dated  the  8  th  March 
1866,  reversing  a  decision  passed  by  the  Sud- 
der  Ameen  0/  that  District,  dated  the  nth 
July  1865. 

Bharut  Chunder  Sein  (Defendant), 
Appellant^ 

versus 

Oseemooddeen  (Plaintiff),  Respondent, 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Baboo  KaUe  Mohun  Dass  for  Respondent. 

Clause  i,Section  23,  Act  X.  of  1859,  contemplates  suits 
lot  delivery  of  pottahs  Ay  ryots  in  possession  only. 

In  this  case,  the  point  to  be  decided  by  us  in 
special  appeal  is  whether  the  Lower  Appellate 
Court  is  correct  in  holding  that  the  Civil 
Courts  had  jurisdiction  in  the  case,  and  not 
the  Revenue  Courts  under  Clause  i.  Section 
23,  Act  X.  of  1859. 

The  plaintiff  sued  that  a -certain  putnee 
pottah,  which  has,  in  pursuance  of  a  contract 
that  it  should  be  given  to  him  by  defendant, 
been  prepared,  but  not  signed,  might  be  duly 
signed  and  delivered  under  a  decree  for 
sp^ific  performance. 

It  is  contended  in  special  appeal  that,  as 
Clause  I,  Section  23,  Act  X.  of  1859,  speaks 
of  all  suits  for  delivery  of  pottahs,  and 
plaintiff  asks  for  the  delivery  of  a  pottah, 
the  jurisdiction  would  be  with  the  Revenue 
Courts. 

But  this  plea  is  altogether  untenable. 
Clause  I,  Section  23,  Act  X.  of  1859,  contem- 
plates suits  by  ryots  in  possession.  Now, 
it  is  admitted  here  that  plaintiff  was  not  in 
|)osses^ion.    Further,  it  is  ckar  that  plaint- 


iff asked  for  specific  performaacc  of  an  tgree 
raent  to  give  a  lease,  with  a  view  to  get 
possession.  And  thus,  in  this  case,  tiB 
the  plaintiff  has  obtained  possession,  be  could 
not  be  in  the  relation  of  a  tenant. 

In  this  view,  we  see  no  ground  to  inter- 
fere with  the  decision  of  the  Lower  Appellate 
Court,  and  wc,  accordingly,  reject  this  spe- 
cial appeal  with  costs. 


The  29th  August  1 866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chiif 
Justice,  and  the  Hon'ble  Shumbhoottiih 
Pundit,  Judge, 

Jurisdiction— Suit  for  rent  below  xoo  Rs.— Ap- 
peal—Section  35,  Act  XXIIL  of  iWi. 

Case  N^.  748  of  1866  under  Ac\  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  F.  C,  Fowie,  Judge  0/  Rungpoor, 
dated  the  i^th  December  i86^,  reversinft 
a  decision  passed  by  Mr,  W.  WavtlL 
Deputy  Collector  of  that  District,  dald 
the  23rd  September  186^. 

Kristo  Inder  Roy  Chowdry  (Plalfltlff), 

Appellant, 

versus 

Roopinee  Bebee  and  others  (Defendants), 

Respondents, 

Baboos  Issur  Chunder  Chuckerbutiy  and 
Greeja  Sunkur  Mojoomdar  for  Appellant. 

Moulvie  Murhumut  Hossein  for  Respondent 

Where  a  Judge  without  jurisdiction  heard  an  appeal 
from  the  order  of  a  Deputy  Collector  in  a  suit  for  rc>t 
below  100  rupees,  the  High  Court  in  special  appeal  ^ 
aside  the  order  of  the  Judge  and,  under  Section  35>A^ 
XXII I.  of  Jfe6i,  transferred  the  ca§e  to  the  Collector fw 
the  purpose  of  hearing  the  appeal. 

The  suit  is  for  arrears  of  rent  not  exceed- 
ing Rs.  100,  and  was  tried  by  a  Depiiiy 
Collector.  We  think  that  it  is  a  case  in 
which,  if  tried  by  the  Collector,  his  decision 
would  have  been  final  under  Section  153* 
Act  X.  of  1859,  and  consequentiy  that  the 
Judge  had  no  jurisdiction  to  hear  the  appe^f 
but  that  an  appeal  lay  to  the  Collector  nnder 
Section  155.  We  think,  therefore,  thattte 
decision  of  the  Judge  must  be  set  aside. 

But  then  under  Section  35,  Act  XXIH. 
ok  1 861,  this  Court  may  pass  such  oditf 
order  as  it  may  think  right     The  oriler  ikit 
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we  think  right  to  pass  (the  appeal  not  lying 
to  the  Judge)  is  that  the  decision  of  the 
'Judge  be  set  aside,  and  the  case  be  transferred 
to  the  Collector  for  the  purpose  of  its  being 
heard  by  him. 

There  is  nothing  to  satisfy  us  that  this 
appeal  was  preferred  to  the  Judge  when 
the  appellant  knew  that  he  ought  to  have 
preferred  it  to  the  Collector,  or  that  he  ap- 
pealed to  the  Judge  because  the  time  for 
appeal  to  the  CoUector  had  expired.  We 
think  that  this  was  a  hond-fide  appeal 
preferred  by  mistake  to  a  Court  which  had 
no  jurisdiction,  and  that  it  ought  to  go  to  the 
Collector  who  had  power  to  hear  it. 

Our  order,  therefore,  is  that  the  decision 
of  the  Judge  be  set  aside  as  made  without 
jurisdiction,  and  that  the  case  be  transferred 
to  the  CoUector  for  the  purpose  of  his  hear- 
ing the  appeal. 


The  29th  August  1866. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Judge, 

Rent— Ezcess  Uuids. 

Case  No.  395  of  1866  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F,  C,  Fowle,  Judge  of  Rungpore, 
dated  the  22nd  November  186$,  affirming 
a  decision  passed  by  Baboo  Umbica  Churn 
Jioy  Chowdry,  Deputy  Collector  of  Bogra, 
dated  the  jrst  July  1865* 

Rashum  Beebee  (Defendant),  Appellant, 

versus 

Bfisonauth  Sircar  and  others  (Plaintiffs), 

Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Bahoos  Bhuggobutty  Churn  Ghose  and  Kishen 
Dyal  Roy  for  Respondents. 

A  ryot  wlio  holds  land  in  excess  of  the  quantity 
iadiidMl  in  bis  raoinrniree  pottah  is  a  trespasser  and 
•oft  a  tenant  as  to  such  laoa,  and  cannot  be  sued  for 
assessment  of  rent  in  respect  of  it. 

It  appears  to-  us  that  the  plaintiff  is  apt 
entitlea  to  enhance  the  rent.    The  suit  was 

Vol.  VI. 


for  a  kubooleut  at  an  enhanced  rent,  and  the 
defendant  set  up  that  he  had  held  the  land 
at  5  rupees  rent  under  a  mokurruree  pottah. 
The  plaintiff  says  that  the  mokurruree  pot- 
tah included  *$  khadahs  odd,  whereas  the 
land  upon  measurement  was  found  to  be  8 
khadahs  odd.  But  the  defendant  had  been 
paying  5  rupees  rent  for  what  he  held,  and 
he  held  the  8  khadahs  as  having  been  in- 
cluded in  the  mokurruree  pottah.  If  the 
lands  in  excess  of  the  5  khadahs  were  not 
included  under  the  mokurruree  pottah,  and 
the  defendants  encroached  upon  them,  he 
was  a  trespasser,  and  not  a  tenant  as  to  that 
part  of  the  land,  and  the  land-owner  could 
not  enhance  the  rent  of  that  portion  of  the 
land  which  the  defendant  did  not  hold  as  a 
tenant. 

There  is  no  doubt  that  the  tenant  in  this 
case  had  been  paying  5  rupees  a  year  for  the 
land  held  by  him  under  the  mokurruree 
pottah,  and  he  contended  that  the  whole  8 
khadahs  were  included  in  the  mokurruree 
pottah  at  5  rupees. 

If  the  defendant  has  been  paying  5  rupees 
rent  for  the  8  khadahs,  the  case  does  not  fall 
within  the  3rd  Clause  of  Section  17,  Act  X. 
of  1859,  for  the  quantity  of  land  held  by 
him  has  not  been  proved  by  measurement  to 
be  greater  than  the  quantity  for  which  reiit 
has  been  previously  paid.  If  he  has  been 
paying  the  5  rupees  for  the  5  khadahs  and 
nothing  for  the  excess,  he  may  be  a  tres- 
passer as  to  the  excess,  but  he  is  not  a 
tenant  liable  to  assessment. 

Under  these  circumstances,  it  appears  to 
us  that  the  plaintiff  has  no  right  to  enhance 
the  rent,  and  that  the  decision  of  the  Lower 
Courts  must  be  reversed  with  costs. 


The  31st  August  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  G.  Campbell,  and  A.  G.  Mac- 
pherson,  Judges. 

Enhancement — Uniform  payment  from  Perma* 
nent  Settlement— Failure  to  prove  pottah. 

Case  No.  1005  of  1865  under  Aft  X.  of  1859. 

Special  Appeal  ffom   a  ^decision  passed  by 
Mr.  G.  Bright,  Officiating  Judge  of  the 
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24'PergunnahSy  4ated  the  i6th  January 
i866y  reversing  a  decision  passed  by  Mr, 
R.  T,  Sevesire,  Deputy  Collector  0/  that 
District,  dated  the  31st  August  186^. 

Greesh  Chunder  Bose  (Defendant), 
Appellant^ 

versus 

Kally  Kristo  Holdar  and  others  (Plaintiffs), 

Respondents, 

Baboo  Chunder  Madhub  Ghose  for  Appel- 
lant. 

Bahoo  Anund  Chunder   Ghosal  for  Re- 
spondents. 

A  ryot  is  not  precluded  from  the  benefit  of  having 
held  at  a  untform  rent  from  the  Permanent  Settlement, 
or  of  any  presumptive  evidence  to  that  effect,  merely 
by  reason  of  his  stating  that  he  holds  under  a  pottah 
not  inconsistent  with  that  presumption,  though  he  may 
fail  to  prove  the  pottah. 

This  case  was  re/erred  to  a  Full  Bench 
by  Seton-Karr  and  Shumbhoonath  Pundit, 
yj^,  under  the  following  order : —  . 

Referring  order, — The  point  urged  in 
special  appeal  is  that  the  Judge  is  wrong  in 
not  allowing  the  defendant  the  benefit  .of  the 
presumption  of  payment  at  one  rate  for  20 
years,  the  Judge  finding  that  a  pottah 
pleaded  by  him  has  not  been  proved. 

In  support  of  the  Judge's  ruling,  two 
decisions  are  quoted  (Weekly  Reporter, 
Ad  X.  Rulings,  page  6,  Vol.  II.,  and  Vol.  I., 
page  106,  Civil  Rulings).  On  the  other 
hand,  the  special  appellant  quotes  the  case 
of  Ranee  Surnomoyee,  P.  C,  printed  at  Vol. 
II,,  Weeicly  Reporter,  page  13,  as  showing 
that  a  forged  document  would  not  prevent 
a  party  to  a  suit  from  claiming  an  adjudi- 
cation on  other  evidence  of  such  portion  of 
his  claim  as  was  true. 

We  observe  that,  in  these  cases  decided  by 
other  Benches,  the  pottahs  were  found  to  be 
fictitious  or  forgeries.  In  the  present  case, 
the  Judge's  decision  doe^  not  appear  to  us 
to  go  beyond  sayfng  that  the  pottah  is  not 
proved,  or  is  not  above  suspicion.    In  those 


cases,  too,  the  dates  of  the  pottahs  are  not 
given.  In  the  present  case,  the  pottah  declared 
to  be  not  proved  was  one  of  1192,  or  of  a* 
time  anterior  to  the  Perpetual  Settlement 
It  could  not,  therefore,  be  a  document  setting 
up  a  rate  of  rent  fixed  after  that  Settlement; 
and  it  is  thus  argued  that,  in  the  present 
case,  the  defendant  ought  not  to  be  precluded 
from  showing,  by  other  evidence,  that  he 
has  paid  at  one  rate  ever  since  the  Peipetnal 
Settlement,  although  he  has  failed  to  prove 
that  his  rent  was  fixed  permanently  before 
that  same  Perpettial  Settlement. 

We  are  informed  that  a  case  (No.  2461  of 
1865)  somewhat  bearing  on  this  point  has 
been  referred  to  a  Full  Bench,  and  we  thnk 
this  case  ought  to  be  referred  to  the  Foil 
Bench  for  its  consideration  at  the  same 
time. 

The  points  on  which  we  would  ask  the 
opinion  of  the  Full  Bench  are  these — 

First. — ^Are  those  two  decisions  sound  in 
law? 

Second, — Supposing  the  two  decisions  of 
other  Benches,  above  quoted,  to  be  sound  in 
law  as  regards  the  inability  of  a  defendant, 
whose  pottah  has  been  found  fictitious  or 
fraudulent,  to  fall  back  on  the  presumption 
of  20  years'  payment  at  the  same  rate, 
would  those  rulings  apply  to  a  case  in 
which  a  pottah  alleged  to  have  been  %is€^ 
before  the  Permanent  Settlement  has  been 
merely  found  unproved,  or  would  the  de- 
fendant still  have  the  right  to  claim  an 
adjudication  of  any  other  proofs  which  he 
might  have  adduced  in  order  to  show  thai 
his  rent  has  been  unchanged  from  the  ti*i 
of  the  Permanent  Settlement,  znd  independ- 
ently of  any  such  pottah  ? 

The  judgment  of  the  Full  Bench  was 
delivered  by — 

Peacock,  C,J, — In  this  case,  which 
was  a  suit  for  enhancement  of  rent,  it 
appears  from  the  decision  of  the  Zillah 
Judge  that  the  defendant  pleaded  that  the 
tenure  existed  previously  to  the  Decen- 
nial Settlement,  and  that  the  rate  of  rent 
had  been  uniform.  The  Lower  Court 
found  that  the  receipts  proved  that  the 
rent  at  which  the  'land  is  held  by  the 
ryot  had  not  been  changed  for  a  period  of 
ao  years  before  the  commencement  of  the 
suit.  If  this  is  so,  it  is  to  be  "  presumed 
'*  that  the  land  has  been  held  at  that  rent 
"from  the  time  of  the  Permanent  SettJe- 
**ment,  unless  the  contrary  be  shown,  or 
"  unless   it  be  proved   that  such  retit  vaa 
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''fixed  at  some  later  period."  If  that  pre- 
tomption  be  made,  the  rjot  is  entitled 
*to  the  benefit  of  the  provision  of  Section 
3,  Act  X.  of  1859,  which  enacts  that 
^'lyots  who  hold  lands  at  fixed  rates 
"of  rent  which  have  not  been  changed 
''from  the  time  of  the  Permanent  Set- 
"tlement  are  entitled  to  receive  pottahs 
''at  those  rates." 

Then  comes  the  question,  what  would 
comply  with  those  words  "unless  the  con- 
"traiy  be  shown,  or  unless  it  be  proved  that 
"such  rent  was  fixed  at  some  later  period  ? " 
If  a  defendant  sets  up  that  he  came  in  under 
a  pottah  subsequent  in  date  to  the  time  of 
the  Permanent  Settlement,  it  appears  by  his 
own  showing  that  he  has  not  held  from  the 
date  of  the  Permanent  Settlement.  But  if 
he  should  say,  "  I  hold  under  a  pottah  prior 
"to  the  time  of  the  Permanent  Settlement, 
"and  1  have  been  paying  rent  for  the  last 
"  20  years  at  an  uniform  rate, "  and  should 
prove  that  he  had  held  at  the  same  rate  of 
rent  for  a  period  of  20  years  next  before  the 
commencement  of  the  suit,  the  fact  of  his 
having  stated  that  he  held  under  a  pottah 
would  not  deprive  him  of  the  benefit  of  the 
presumption  arising  from  the  uniform  pay- 
ment of  rent,  even  if  he  should  fail  to  prove 
that  his  pottah  was  genuine.  So,  if  he  were 
to  say,  "I  have  held  for  a  period  of  20 
"years  at  the  same  rent ;  I  hold  a  pottah 
"of  a  date  subsequent  to  the  Permanent 
^'Settlement,  but  that  pottah  was  granted  to 
"  me  in  confirmation  of  a  prior  holding ; " 
that  would  not  rebut  the  presumption 
arising  from  the  proof  of  his  having  held  at 
a  rent  which  has  not  been  changed  for  a 
period  of  20  years  next  before  the  com- 
mencement of  the  suit.  It  is  only  when,  by 
evidence  or  by  his  own  showing,  it  appears 
that  his  holding  commenced,  or  that  his 
rent  was  fixed,  at  a  period  subsequent  to 
the  date  of  the  Permanent  Settlement,  that 
the  presumption  created  in  his  favor  by 
Section  4,  Act  X.  of  1859,  is  rebutted.  A 
ryot  is  not  precluded  from  the  benefit  of  his 
having  held  at  a  fixed  rate  of  rent  which 
has  not  been  changed  from  the  date  of  the 
Permanent  Settlement,  or  of  any  presump- 
tive evidence  to  that  effect,  merely  from  the 
fact  of  his  stating  that  he  holds  under  a 
pouah  not  inconsistent  with  that  presump- 
tion, though  he  may  fail  to  prove  the 
pottah. 

The  case  must  go  back  to  the  Division 
Bench  which  referred  it,  with  this  expres- 
sion of  our  opinion,  in  order  that  they  may 
finally  determine  it. 


The  31st  August  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  G.  Campbell,  and  A.  G.  Mac- 
pherson,  Judges, 

Jurisdiction  (of  Civil  Court)— Suit  to  set  aside 
sale  in  execution  of  decree  under  Act  X.  of 
x859_(afker  deposit  of  rent). 

Case  No.  921  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  R.  Muspratt,  Judge  of  Purneah, 
dated  the  2*jth  February  1866,  reversing  a 
decision  passed  by  M outvie  Abdool  Rub, 
Moonsiff  of  that  District,  dated  the  Jth 
September  iS6^, 

Sheik  Afzul  Ali  (Plaintiff),  Appellant, 

versus 

Lalla  Gurnarain  and  others  (Defendants), 

Respondents, 

Mr,  R.  E,  Twidale  for  A.ppellant. 

Baboo  Kalee  Kishen  Sein  for  RespondenU. 

A  suit  by  an  unregistered  holder  will  lie  in  a  Civil 
Court  to  set  aside  the  sale  of  a  tenure  sold  in  execution 
of  a  decree  for  rent  under  Act  X.  of  1859,  after  the 
money  due  upon  the  decree  was  deposited.  Section  151 
of  that  Act  notwithstanding. 

Ihis  case  was  referred  to  a  Full  Bench   by 
Campbell  and  E.  Jackson,  J  J,,  with  the 
follotving  order : — 

Referring  order,—-THis  is  a  civil  suit  to 
set  aside  a  sale  of  an  under-tenure  by  a 
Collector  and  recover  the  property  from  the 
purchaser  on  the  ground  that  the  sale  was 
improperly  made,  the  rent  decreed  having 
been  paid  into  Court. 

The  Court  first  decreed  the  claim,  but  the 
Judge  set  aside  the  decision  on  the  ground 
that  the  person  who  paid  the  money  was  not 
the  registered  holder  of  the  tenure.  It 
appears  that  the  plaintiff,  a  recent  purcha^jer, 
paid  the  money  in  the  name  of  the  original 
holder  and  at  his  own  risk;  therefore  the 
Judge  is,  we  think,  wrong.  But  respond- 
ent objects  that  no  such  suit  can  lie  in  the 
Civil  Court.  Fraud  on  the  part  of  the 
purchaser  is  not  shewn,  and,  therefore,  the 
case  as  against  "him  is  not  governed  by  the 
Full  Bench  Decision,  dated  5th  February 
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1866,  Neelinoney  Bonigk  versus  Puddo- 
lochun  (5  Weekly  Reporter,  Act  X.  Rulings, 
p.  20). 

On  the  other  hand,  the  decision  of  i6th 
March  1864  would  support  the  respondent's 
contention.  The  result  would  seem  to  be 
that,  however  irregularly  and  improperly  a 
man's  tenure  may  be  sold — however,  as  in 
the  present  case,  no  balance  may  be  due  to 
justify  a  sale — however  all  the  prescribed 
notices  and  rules  may  be  omitted — ^and  how- 
ever irregularly  a  tenure  may  be  sold  with- 
out a  man's  knowledge,  for  an  utterly  in- 
adequate consideration,  he  has  no  remedy 
of  any  kind  in  the  case  in  which  fraud 
cannot  be  proved  against  the  purchaser. 
We  doubt  this  construction  of  Section  151, 
Act  X  of  1859,  and,  seeing  the  great  import- 
ance of  the  matter,  we  think  that  the 
question  should  be  authoritatively  setttled 
by  a  Full  Bench,  to  which  accordingly  we 
refer  it. 

The  judgment  of  the  Full  Bench  was 
delivered  by — 

Peacock,  C,y, — In  this  case  the  plaintiff 
was  not  a  person  liable  tinder  the  decree, 
but  he  was  the  holder  of  the  tenure  sold 
under  it.  The  Judge  finds  that  the  trans- 
fer of  the  tenure  to  him  had  not  been  regis* 
tered.  Then  comes  the  question,  whether 
he,  not  being  the  registered  owner  of 
the  tenure  which  was  sold  under  the 
execution,  can  sue  in  the  Civil  Court  to 
have  it  determined  whether,  under  the  cir- 
cumstances, that  tenure  could  be  sold  under 
the  execution  after  the  amount  due  under  the 
decree  had  been  deposited.  It  is  clear,  we 
think,  that  the  plaintiff  must  have  some  means 
of  having  the  question  determined.  If  he  was 
bound  to  come  in  as  an  intervenor  under  Sec- 
tion 106,  Act  X.  of  1859,  then  it  would  have 
been  tried  by  the  Revenue  Court ;  if  he  was 
not  bound  to  come  in  under  Section  106,  he 
had  a  right  to  say  that,  "under  a  decree  against 
"  another  person,  you  have  sold  my  tenure, 
"  and  I  will  have  an  action  in  the  Civil  Court 
''to  decide  whether  you  had  the  right  to 
''  sell  it  or  not."  The  defendant  had  a  right 
to  plead  in  the  Civil  Court,  or  in  any  other 
Court  which  had  jurisdiction  to  try  the 
question,  that ''  this  tenure,  whether  it  was 
''  assigned  to  the  plaintiff  or  not,  was  saleable, 
"  the  transfer  not  having  been  registered  in 
"the  Sheristah."  On  the  other  hand,  the 
plaintiff  had  a  right  to  contend  that,  the 
tenure  having  been  assigned  to  him,  although 
9G^leable  in  his  hands,  if  thl^  money  had  not 
b^n  d^pgaited,  the  transfer  not  having  been 


registered,  was  not  saleable  after  the  money 
due  under  the  decree  had  been  deported  in 
the  name  of  the  debtor.  It  appears  to  lu. 
that,  even  if  he  had  a  remedy  under  Section 
106,  he  still  had  a  right,  if  he  pleased,  to 
bring  his  action  in  the  Civil  Court  to  try 
that  question.  If  he  had  come  in  under 
Section  106  as  an  intervenor  in  the  Reveone 
Court,  and  the  Revenue  Court  had  deaeed 
against  him,  he  might,  under  Section  107, 
have  brought  a  suit  in  the  Civil  CoQit 
within  one  year  to  contest  that  decision. 
It  is  clear  that  he  would  have  had  a  right 
to  have  the  decision  of  the  Civil  Court,  if 
he  had  intervened,  and  the  case  had  beea 
determined  against  him  ;  but  we  think  thu 
he  was  not  bound  to  intervene,  and  that  he 
had  a  right  to  sue  in  the  Civil  Court  to  try 
whether  the  tenure  could  be  sold  after  the 
money  due  upon  the  decree  was  depo^tedj 
notwithstanding  Section  151. 

The  Division  Bench  has  already  decked 
that  the  Judge's  decision  is  wrong.  It  is 
therefore  reversed  with  costs,  and  the  deci- 
sion of  the  first  Court  is  affirmed. 

This  decree  is  to  be  registered. 


The  31st  August  1866. 

Present : 

The  Hon'ble  H.  V,  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

JarMictlon  (of  CiTil  Court)— Fr&udolttit  sale  ii 
eicecotion  of  decree  under  Act  X.  of  i8S^ 

Case  No.  939  of  1866. 

Special  Appeal  from  a  decision  passed  ^ 
the  Principal  Sudder  Ameem  of  Cldhar 
gong,  dated  the  26th  August  i^6s» 
affirming  a  decision  passed  by  the  Sad- 
der Moonsiff  of  that  District^  dated  ikt 
28th  November  186^, 

Noor  Buksh  (one  of  the  Defendants), 
Appellant, 

versus 

Mean  Tan  (Plaintiff)  and  others 
(Defendants),  Respondents, 

^aboo  Nil  Madhub  Rose  for  Appellant 
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I     Mr.  R.  E.  Twidale  and  Baboo  Gopal  Lai 
Mitttr  for  Respondents. 

A  suit  will  lie  in  the  Civil  Court  for  the  recovery  of 
land  fnudulently  sold  in  execution  of  a  decree,  su^ainst 
a  party  not  in  possession,  for  rent  under  Act  X.  ot  1^59, 
without  suing  specifically  to  set  aside  the  sale,  which 
could  not  pass  away  the  interests  of  the  real  owners  of 
the  laads  kaoed  to  bim. 

Ths  special  appellant  objects    that    the 
plaintiff  in  this  case  was  not  authorized  to 
sue  in  the  Civil  Courts,  because  the  special 
appellant  held  under  a  purchaser  who  had 
bought  a  jote  of  a  ryot  in  execution  of  a 
decree  for  arrears  of  rent  under  Act  X.  of 
1859  ^'^  favor  of  an  ijaradar  under  Govern- 
ment;   that    the    plaintiff    could    not    also 
recover,  because  he  had  not  sued  to  set  aside 
this  sale;   and    that   the   Lower  Appellate 
Court,  while  it  had  given  some  grounds  for 
decreeing  the  case  of  the  plaintiff  for  the 
tank^  had  not  given  grounds  for  decreeing 
the  other  lands  besides  the  tank  claimed  by 
the  plaintiff. 

The  Lower  Appellate  Court  has  found  as 
a  fact  on  evidence  that  the  tank  and  the 
lands  in  dispute  were  held  by  the  plaintiff 
and  his  ancestors  for  several  years ;  that  the 
ijaradar  had  no  right  to  make  any  settle- 
ment of  the  proprietary  rights  in  the  tank 
with  anybody;  that  he,  in  collusion  with 
others,  pretended  to  have  settled  with  one 
Mogal  Jan  the  lands  claimed  by  the  plaint- 
iff and  held  by  him  and  his  ancestors;  that 
a  case  for  arrears  was  brought  against  this 
Mogul  Jan;  and  that,  in  execution  of  this 
decree,  purchase  was  made  by  a  different 
party  who  is  alleged  to  have  given  a  lease 
to  the  special  appellant  of  the  lands  in  dis- 
pute. 

In  a  case  like  this,  as  has  already  been 
ruled  by  the  Full  Bench  {pide  pages  20  and 
22,  Vohime  V.,  Act  X.   Rulings,   Weekly 
Reporter),  the  plaintiff  was  entitled  to  sue 
and  to  prove  that,  by  the  sale  in  question, 
plaintifTs    rights    and    interests    could    not 
pass    to  the  purchaser  in  execution   of    a 
decree  given  against  a  person  who  had  no 
right  to  hold  the  lands,  and  did  not  hold 
them   bond  fide.      The  plaintiff  also  is  not 
required  to  sue  specifically  to  set  aside  such 
a   sale ;   and  the   judgment   of  the  Lower 
Appellate  Court  covers  the  entire  lands  in 
dispute,  and  not  simply  the  tank.     There- 
fore, seeing  no  reason  to  interfere,  we  re^- 
ject  tbe  special  appeal  with  costs. 


The  !  st  September  1 866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  G.  Campbell,  and  A.  G.  Mac- 
person,  Judges, 

Breach  of  contract — Limitation — Damages. 

Cases  Nos.  970  and  994  to  1002  of  1866  under 

Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
Mr.  J.  R,  Muspratty  Judge  of  Purneah, 
dated  the  2jth  November  iS6^,  modifying  a 
decision  passed  by  Mr,  W.  DaCosta^  Offi- 
dating  Principal  Sudder  A  meen  of  thai 
District,  dated  the  jist  March  i86£, 

Mohee  Sahoo  and  others  (Defendants), 

Appellants, 

versus 

Mr.  A.  J.  Forbes  (Plaintiff),  Respondent, 

Messrs.   C,    Gregory   and  J.   S.  Rochf^rt 

for  Appellants. 

Mr.  G.  C,  Paul  and  Baboo  Juggodanund 
Mookerjee  for  Respondent. 

In  a  suit  for  breach  of  a  co.itract  to  be  performed  at 
different  timesj  limitation  will  count  from  each  breach 
of  contract  as  it  arises,  and  separate  damages  may  be 
recovered  for  each  breach. 

These  cases  were  referred  to  a  Full  Bench 
by  Bayley  and  E,  Jackson,  JJ'>  tinder  the 
following  order : — 

Referring  order, — ^Therb  appear  to  have 
been  conflicting  decisions  on  the  two  points 
on  which  these  appeals  are  urged  before  us, 
and  we  therefore  refer  them  to  a  Full  Bench. 

The  points  are :  first,  whether,  in  a  suit  for 
breach  of  a  contract,  which  in  fact  includes 
a  series  of  contracts,  limitation  must  be  cal- 
culated from  the  first  breach  of  the  contract, 
or  may  be  calculated  from  any  breach  of  it? 
On  this  question,  the  judgment  reported  at 
page  277,  Weekly  Reporter,  Volume  V.,  and 
those  reported  at  pages  45  and  148,  Suther- 
land's Small  Cause  Court  Rulings,  are  at 
variance. 

The  second  point  is  whether  damages  can 
be  awarded  for  each  year  where  the  contract 
extends  over  several  years,  or  must  be  con- 
fined to  the  first  year.  On  this  point,  the 
judgment  reported  at  page  277,  Volume  V., 
Weekly  Reporter,  is  at  variance  with  the 
decision  passed  af  page  386  of  Marshall's 
Reports. 
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Full  Bench  yudgtnenls. 

Peacock,  C,J.  (Loch,  Jackson,  and  Mac- 
pherson,  J  J*,  concurring), — In  this  case,  two 
points  are  referred  for  the  opinion  of  the 
Full  Bench— 

is/. — Whether,  in  a  suit  for  breach  of  a 
contract,  which  in  fact  includes  a  series  of 
contracts,  limitation  must  be  calculated  from 
the  first  breach  of  the  contract,  or  may  be 
calculated  from  any  breach  of  it. 

2nd. — Whether  damages  can  be  awarded 
for  each  year  when  the  contract  extends 
over  several  years,  or  must  be  confined  to 
the  first  year. 

When  this  case  was  called  on,  there  was 
no  Counsel  appearing  for  either  side,  and  the 
Judges  were  obliged  to  argue  the  case 
amongst  themselves. 

With  regard  to  the  first  question,  it  ap- 
pears to  me  that,  in  a  suit  for  breach  of  a 
contract  to  be  performed  at  different  times, 
limitation  must  be  calculated  from  each 
breach  of  contract  as  it  arises.  Thus,  in  a 
suit  upon  a  contract  to  pay  by  instalments, 
or  to  perform  certain  acts  at  different  periods, 
each  breach  would  be  separate,  and  limita- 
tion as  to  such  breach  would  run  from  the 
date  at  which  the  money  was  to  be  paid,  or 
the  duty  to  be  performed.  This  ruling 
would  not  apply  to  any  contract  which  ex- 
pressly provides  that,  in  the  event  of  any 
breach,  the  whole  debt  shall  become  due,  or 
the  whole  damages  shall  be  recoverable,  or  a 
sum  certain  shall  be  paid  as  compensation 
in  respect  of  the  whole  contract,  as  in  the 
case  cited  from  5  Weekly  Reporter,  page  277. 

The  answer  to  the  first  question  is  sub- 
stantially an  answer  to  the  second  question, 
namely,  whether  damages  can  be  awarded 
for  each  year  when  the  contract  extends 
over  several  years,  or  must  be  confined  to 
the  first  year.  Where  there  is  a  contract 
for  performing  certain  duties  in  each  of 
several  years,  each  breach  of  the  contract 
would  be  a  complete  cause  of  action,  and 
separate  damages  would  be  recoverable  for 
each  breach. 

The  case  will  be  sent  back  to  the  Court 
which  referred  the  points  to  us,  in  order 
that  it  may  deal  with  it. 

There  are  several  analogous  cases  which 
will  be  governed  by  this  case.  It  will  be 
for  the  Court  which  referred  the  questions 
to  determine  upon  each  particular  contract 
with  reference  to  the  oj^nion  we  have  now 
given,  and  to  apply  the  law  accordingly  in 
each  particular  case. 


Campbell,  J. — I  have  considerable  mis* 
givings  about  answering  these  questknis  ifl 
this  very  abstract  form.  It  seems  to  me  that 
the  form  in.  which  they  have  been  sent  op 
is  inconvenient.  The  practice  has  been  that 
either  the  whole  case  is  referred  to  a  Fall 
Bench,  or  particular  points  in  a  particular 
case  are  referred  for  the  opinion  of  a  Foil 
Bench. 

I  very  much  wish  that  the  case  had  beea 
argued  before  us,  and  that  we  had  knowB 
exactly  how  the  questions  arose  in  the  case 
before  us — the  more  so  because  there  has, 
I  think,  been  some  error  in  the  reference  hi 
regard  to  the  variance  supposed  to  have 
existed  between  the  decisions  quoted. 

On  looking  at  these  cases,  I  do  not  see 
that  either  of  those  points  arises  in  any  ol 
them.  With  regard  to  limitation,  it  seems  to 
me  that  the  only  question  which  arose  «'as 
the  application  of  Clauses  2,  9,  and  10,  Sec- 
tion I,  Act  XIV.  of  1859 ;  and  the  qaesiion 
whether  the  cause  of  action  arose  from  the 
first  breach  of  contract,  or  whether  every  sub- 
sequent breach  of  contract  was  a  new  ground 
of  action,  was  not  raised  or  discussed  in  those 
cases. 

As  respects  the  second  question,  it  seems 
to  me  that  the  point  which  arose  in  the  case 
previously  decided  was  on  the  construction 
of  a  particular  contract,  1.  e,^  whether  the 
liquidated  damages  there  specified  vere 
liquidated  damages  for  the  whole  contract,  or 
damages  for  each  year  during  which  the 
contract  lasted.  That  question  was  decided 
on  the  construction  of  the  particular  contract 
That  being  so,  and  the  question  not  having 
been  argued,  we  have  only  to  answer  these 
abstract  questions  without  reference  to  any 
particular  case,  either  to  the  present  case,  or 
to  those  quoted  in  the  order  of  reference. 

I  have  no  doubt  that  the  answer  in  refer- 
ence to  the  abstract  question  on  the  first 
point  must  be  that,  where  the  contract  does 
in  fact  contain  a  series  of  contracts,  each  of 
that  series  of  contracts  may  constitute  the 
subject  of  a  fresh  breach.  I  would  only 
like  to  qualify  that  general  answer,  so  Jtf 
as  I  am  concerned,  by  this  one  observation, 
that  it  seems  to  me  that,  if  the  parties 
have  treated  the  contract  as  de  facto  wholly 
broken  and  at  an  end  from  the  time  of 
the  first  rupture — if  they  have,  as  between 
themselves,  wholy  renounced  the  contract, 
reserving  only  the  claim  for  damages,  and 
not  seeking  to  obtain  specific  performance- 
then  I  have  very  great  doubt  whether  a  pwfT 
claiming  under  that  contract  can,  at  the  end 
of  many  y&ars,  bring  up  a  stale  claim  for 
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damages,  on  the  ground  that  the  contract 
made  so  many  years  ago  was  originally  to  be 
m  part  performed  at  a  later  date.  But  on 
the  supposition  that  either  of  the  parties  has 
treated  the  contract  as  a  subsisting  contract, 
then  in  each  of  the  series  of  contracts  (sup- 
posing there  is  such  a  series)  a  new  cause  of 
action  arises. 

As  to  the  second  question,  there  can  be  no 
doubt,  I  should  think,  supposing  that  there 
is  no  provision  for  liquidated  damages,  that 
the  damages  to  be  awarded  in  regard  to  any 
contract  are  for  the  whole  contract,  and  not 
for  a  single  year.  If  the  contract  is  for 
several  years,  the  damages  cannot  be  limited 
to  one  year,  but  must  cover  the  whole  injury 
sustained  ;  such  damage  being  reasonably  as- 
sessed as  a  Jury  would  assess  it. 


The  3rd  September  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kl ,  Chief 
yustice,  md  the  Hon'ble  L.  S.  Jackson, 

Judge, 

Rent— Limitation. 

Case  No.  771  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  W.  Tucker,  Judge  of  West  Burdwan, 
affirming  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  20th 
July  f86s. 

Doorga  Doss  Chatterjee  (Plaintiif;, 
Appellant, 

versus 

Nobin  Mohun  Ghossal  (Defendant),  He- 

spondent. 

Baboos  Nobo  Kissen  Mookerjee  and    Tara 
Prosunno  Mookerjee  for  Appellant. 

BetboB  Nil  Madhub  Sein  for  Respondent. 

Act  X.  of  1830  does  not  authorize  the  recovery  of  only 
^  years*  rent.  Thus,  where  a  suit  was  commenced  with- 
in 5  years  from  the  end  of  the  Bengal  year  i26<«,  the 
pUinti£F  was  held  entitled  to  recover  the  whole  of  that 
yearns  rent. 

Section  3a,  Act  X.  of  1859,  enacts  that 
•*  suits  for  the  recovery  of  arrears  of  rent 
^*  shall  be  instituted  within  three  years  from  the 
**  last  day  of  the  Bengal  year  in  which  the 
**  arrear  claimed  shall  have  become  due." 

It  is  a  mistake  to  suppose  that  this  Act 

only  authorizes  3  years'  rent  to  be  recovered. 

The  question  is  with  regard  to  the  rent  t)f 

1 268  whether  the  suit  was  commenced  within 


3  years  from  the  last  day  of  the  Bengal 
year  1268.  If  it  was,  then  the  plaintiff  was 
entitled  to  recover  the  whole  of  that  year's 
rent. 

Now,  it  appears  that  the  suit  was  brought 
on  the  32nd  February  1865,  corresponding 
with  Falgoon  1271.  Consequently,  it  was 
brought  within  3  years'  from  the  end  of  the 
Bengal  year  1 268,  and  no  part  of  the  rent 
of  1268  was  barred  by  limitation. 

The  decree  of  the  Lower  Appellate  Court 
must  be  amended  by  decreeing  to  the 
plaintiff  the  whole  of  the  rent  of  1268 
instead  of  that  portion  of  it  which  the  De- 
puty Collector  has  allowed.  The  sum  to  be 
added  to  the  amount  decreed  by  the  Lower 
Courts  is  Rs.  26-13-14  for  rent  and 
Rs.  14-6-6  for  interest  thereon  at  12  per 
cent,  from  1269  to  i8th  Bhadur  1273,  viz.,  4 
years,  4  months,  18  days,  aggregating 
Rs.  41-3-20.  That  sum  will  carry  interest  at 
12  per  cent,  from  this  date  to  the  date  of 
realization. 

The  costs  of  this  appeal  will  be  awarded 
in  proportion  to  the  amounts  decreed  and 
disallowed. 


The  4  th  September  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumboo- 
naih  Pundit,  Judges, 

Jurisdiction  (of  Ciyil  Court)— Refusal  of  Col- 
lector to  sell  a  tenure  for  rent 

Case  No.  974  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Pat  nay  dated  the  i6th  January 
1S66,  reversing  a  decision  passed  by  the 
Hudder  Ameen  of  that  District,  dated  the 
12th  September  186$, 

Roy  Huree  Kishen  and  others  (Plaintiffs), 

Appellants, 

versus 

Nursingh  Narain  and  others  (Defendants), 

Respondents, 

Mr,  R,  E.  Twidale  and  Moonshee  Ameer  AH 
Khan  Bahadoor  for  Appellants. 

Baboo  Nil  Monee  Sein  for  Respondents.     • 

A  suit  will  not  lie  in  the  Civil  Court  against  an  order 
of  a  Collector  refusing  to  hold  a  sale  of  a  tea  are  for 
arrears  of  rent. 

We  are  of  opinion  that  the  plea  taken  by 
special  respondent  preliminarily  here,  that 
under  Section  15I4  Act  X.  of  1859,  an  action 
will  not  lie  in  the  Civil  Courts  against  an 
order  of  a  Collector  refusing  to  hold  a  sale  of 
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a  tenure  for  arrears  of  rent,  is  a  valid  one. 
The  law,  as  far  as  we  can  see,  does  not  pro- 
vide for  such  an  appeal. 

We  accordingly  dismiss  the  special  appeal 
with  costs. 


The  4th  September  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Re-entry  (Decree  for)— against  fanner. 

Case  No.  1506  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tipper  ah  ^  dated  the  4th  April 
i866y  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
18th  January  1S66, 

Buksh  All  (Defendant),  Appellant, 

versus 

Ramtunoo  Gun,  Agent  on  the  part  of  Roop 
Monjoory  Koery  (Plaintiff),  Respondent. 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Chunder  Madhub  Ghose 
for  Respondent. 

With  reference  to  Sections  22  and  78  of  Act  X.  of 
1859,  a  decree  for  an  unconditional  re-entry  cannot  be 
given  against  a  farmer. 

The  special  appellant  contends  that  the 
Lower  Appellate  Court  should  not  have  given 
an  unconditional  decree  for  re-entry  to  the 
plaintiff,  respondent,  on  proof  of  the  special 
appellant  being  in  arrears ;  that,  though  the 
plaintiff  may  have  a  right  under  the  law  or 
under  contract  to  sue  for  re-entry,  he  can- 
not recover  a  decree  opposed  to  Section  78 
of  Act  X.  of  1859  ;  that  the  special  appel- 
lant had,  immediately  after  suit,  deposited 
the  arrears  asked  by  the  plaintiff ;  and,  if 
necessary,  he,  the  special  appellant,  can 
deposit  under  Section  78,  within  15  days  of 
the  decree,  more,  if  the  sum  deposited  by  him 
is  found  to  be  short  of  what  he  may  have 
occasion  to  deposit  under  that  Section. 

We  agree  with  the  special  appellant  that 
Sections  78  and  22  of  Act  X.  of  1859  must 
be  read  together,  and  no  decree  for  an  un- 
conditional re-entry  can  be  under  the  latter 
Section  given  against  a  farmer  in  opposition 
to  the  former  Section  of  the  aforesaid  Law. 

The  order  of  the  Lower  Appellate  Court  is, 
accordingly,  reversed,  and  the  case  remand- 
ed to  the  Lower  Appellat^e  Court  to  pass  a 
decree  in  this  case  consistent  with  Section 
78  of  Act  X.  of  1859. 


The  6th  September  1866. 

Present :  • 

The  Hon'ble  F.  B.  Kemp  and  W.  Markbr, 

Judges, 

Ejectment— Cancelment  of  Lease^Sectioa  ^ 

Act  X,  of  Z859. 

Case  No.  200  of  1866  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  pasted  fy 
Moulvie  Syud  Ameer  Hossein,  Deputy 
Collector  of  Monghyr,  dated  the  nth  Uey 
1866, 

Mr.  W.  Fiizpatrick  (Plainti£E),  Appellant, 

versus 

Mr.  J.  Gowan  (Defendant),  Respondent, 

Mr,  G,  C.  Paul  and  Baboo  Umurnath  Bm 

for  Appellant. 

Messrs,  R,  V,  Doyne  and  Goodall  for 
Respondent. 

Suit  laid  at  Rs.  6,000. 

^  Section  j8,  Act  X.  of  1850*  is  not  oonfiDed  to  suiiiior 
ejectment  or  cancelment  of  lease  on  account  of  the  aoo- 
payment  of  rent  only,  but  alw  applies  to  suits  f^ 
ejectment  and  cancelment  of  lease  on  account  of  a 
breach  by  the  ryot  of  the  conditions  of  his  contract 

This  is  an  appeal  from  the  decision  of  the 
Deputy  Collector  of  Monghyr.  The  amouat 
or  value  in  dispute  in  the  suit  exceeding 
5,000  rupees,  the  appeal  lies  direct  to  this 
Court  under  the  provisions  of  Section  160, 
Act  X.  of  1859. 

The  suit  was  for  the  cancelment  of  tbe 
lease  and  the  ejectment  of  the  defendant  00 
the  allegation  that  he  had  committed  ft 
breach  of  the  conditions  of  his  lease  it  not 
paying  the  rent  punctually,  and  allowing  it 
to  fall  into  arrears  for  four  monthly  kis^ 
or  instalments.  The  lease,  which  is  dated 
the  25th  April  1865,  for  a  term  of  yeais»  i* 
not  disputed. 

Two  suits,  and  not  one  (according  to  Sec- 
tion 78,  Act  X.),  were  instituted  by  the  plaint- 
iff— the  one  to  recover  the  rent  in  arrear; 
the  other,  the  suit  before  us,  nnder  the 
provisions  of  Clause  5,  Section  35,  Act  A. 
of  1859. 

The  wTitten  statement  of  the  defendant 
Mr.  James  Gowan,  was  briefly  to  this  effect: 
that  be  had  paid  up  the  rent  In  full  op  ^ 
Assar  1273  ^«  S.,  either  by  cash  payniBU 
to  the  plaintiff  or  by  deposit  in  Cooit 
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The  Deputy  Colleftor,  Moulvie  Syud 
Ameer  Hossein,  on  the  uth  May  i866| 
dismissed  the  plaintiff's  suit  with  costs. 

The  appeal  has  been  argued  before  us  by 
Mr.  Paul  for  the  appellant,  and  Mr.  Doyne 
for  the  respondent. 

It  is  admitted  bv  the  learned  Counsel  on 
both  sides  that,  if  this  case  comes  within  the 
purview  of  Seftion  78  of  Act  X.  of  1859, 
the  defendant  must  succeed,  inasmuch  as  the 
defendant  did  pay  into  the  Court  the  amount 
of  the  arrear  wiihin  less  than  15  days 
from  the  date  of  the  decree. 

Air.  Paul  contends  that  the  latter  portion 
of  the  above  Section  applies  only  to  suits 
for  the  ejectment  of  a  ryot  or  the  cancel- 
ment  of  a  lease  on  account  of  the  non-pay- 
ment of  arrears  of  rent  under  Section  22  of 
Act  X.,  and  not  to  a  suit  such  as  the  present 
^pie^  which  is  for  the  ejectment  of  a  lessee 
and  the  cancelment  of  his  lease  on  account 
of  a  breach  of  the  conditions  of  his  contract, 
by  which  the  lessee  is  liable  to  ejectment, 
and  his  lease  to  be  cancelled ;  and,  further, 
that  Act  X.  in  no  way  contracts  the  power 
of  the  zemindar  to  eject  any  lessee  who 
holds  under  a  contract  the  specific  terms  of 
vhich  he  had  broken,  nor  can  the  defendant 
invoke  the  Court  as  a  Court  of  equity,  but 
he  must  stand  or  fall  by  the  strict  letter  of 
his  lease. 

It  af>pears  to  us  to  be  very  clear  th'at  a 
pcuty  who  seeks  to  get  rid  of  a  lessee  on  the 
pkft  that  the  lease  is  forfeited  must  sue  under 
Act  X.  of  1B59.  Such  a  suit  is  not  cogniza- 
ble by  any  other  Court,  but  by  the  Collectors 
of  Laind  Revenue,  and  it  must  be  tried  under 
the  piovistoiis  of  the  aforesaid  Act. 

The  present  suit  has  for  its  object  the  can- 
cetment  of  the  lease  of  the  defendant,  and 
hlB  ejectment  on  account  of  a  breach  of  the 
condttkms  of  his  lease,  1.  e.,  the  non-payment 
of  the  rent  according  to  the  fixed  periods 
in  the  fcistbiin(^,  or  instalment-account  ap- 
pended to  the  lease. 

The  words  of  the  latter  portion  of  Section 
78  of  hex  X.  of  1859  run  thus:  "  In  all 
*'  cases  of  suits  for  the  ejectment  of  a  ryot  or 
"  cancelment  of  a  lease,  the  decree  shall 
''  specify  the  amount  of  the  arrears;  and,  if 
''  such  amount,  together  with  interest  and 
•'  costs  of  suit,  be  paid  into  Court  within  1 5 

days  from  the  date  of  the  decree,  execution 

shall  be  stayed." 

It  is  admitted  that,  as  the  defendant  has 
oomplied  with  ihe  provisions  of  the  Section,*] 
cxecotion  of  the  deciqe  for  the  anaeais  is 
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necessarily  stayed  by  statutory  provisions, 
and  not  by  any  act  of  the  Court,  and  the 
defendant  cannot  be  ejected.  The  w[ords  of 
the  Section  are  very  comprehensive  in  their 
scope.  All  sutis  for  ejectment  and  cancel- 
ment of  a  lease  fall  within  the  Section ;  ai;i4» 
were  we  to  rule  otherwise,  the  n^erci^ul 
proviso  contained  in  the  latter  pprtion 
of  the  Section  would  be  a  nullity.  With 
reference  to  the  above  remarks,  it  is 
perhaps  unnecessary  to  enter  into  aay 
question  pf  /equity,  but  we  must  observie 
that  the  defendant  was  always  willing 
and  ready  to  pay  ihe  rent.  The  plaintiff 
demanded  a  large  sum  on  account  of 
certain  village  and  other  expenses.  The 
defendant  objeded  to  the  payment  of  this 
sum  whi|C^  led  to  the' suit  for  arrears  of  rent 
in  which  these  extra  items  were  disallowed. 
There  was  no  recusancy  on  the  pari  of  the 
defendant,  and  be  is  equitably  enlklod  to  the 
protedion  which  Sectipi^  78  gives  to  a  goe4 
tenant. 

The  appeal  is  dismissed,  and  the  decision 
of  the  Lower  Court  affirmed  wiih  costs  and 
interest  for  which  the  appellant  is  liable. 


u 
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The  7th  September  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kl„  C\itf 
Justice,  and  the  tton'ble  C.  B.  Trevor, 
G.  Loch,  L.  S.  Jackson,  and  Shumbhoonatn 
Pundit,  Judges, 

Appeals— Jurisdiction  <of  Pepnly 
Collectors). 

Case  No.  831  of  1865. 

Miscelianiaus  Appeal  from  a  decuion  passed 
by  Baboo  Ramcoomar  Base,  Depufy  C<d^ 
lector  of  Dacca,  dated  the  29nd  ikpt^mi^ 

Kally  Narain  Roy  Cbowdry,  Petitionn, 

versus 

Sadurunissa  Bebee,  Opposite  Party, 

Baboos  Onookool  •  Chunder  Mookerysg^ 
Peary  Latll  Roy,  and  Srunath  Banner ju 
for  fetiuOMr. 
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Mr,  C,  Gregory  and  Baboo  Unnodapersad 
Bannerjee  for  Opposite  Party. 

A  Deputy  Collector  cannot,  under  Section  19,  k€\.  VI. 
of  1863  B.  C,  bear  appeals  upon  reference  by  a  Col- 
lector. 

This  case  was  referred  to  a  Full  Bench  by 
Loch  and  Z.  6\  Jackson,  JJ^^  under  the 
following  orders  : — 

Jackson,  J, — Before  proceeding  to  hear 
this  appeal  upon  its  merits,  I  wish  to  state 
that  the  order  of  a  Deputy  Collector  passed 
upon  an  appeal  in  a  case  under  A6t  X.  of 
1859  appears  to  me  to  be  an  order  made 
without    jurisdiction.     But,    as    there    is    a 

*  Josim  Kaezeeir^r««Koy-      ^^.^cision*  of  a  Di 
lash  Nath  Holdar  (2  Weeidw^   Visional  Court,    tO 

Reporter,  Aa  X.  Rulin^^the  effect  that  a 
^«^^*°^-  ..Deputy  Collector, 

by  virtue  of  Section  19  of  the  Bengal  Ad  VI. 
of  1862,  may  hear  appeals  upon  reference 
by  a  Collector,  I  think  it  would  be  advisable, 
in  order  to  set  this  point  at  rest,  to  refer  the 
question  for  the  decision  of  a  Full  Bench. 

Lochf  J,—  I  was  one  of  the  Judires  who 
passed  the  decision  in  January  1865,  and 
I  am  perfectly  willing  that  the  question 
should  be  referred  for  the  further  considera- 
tion of  a  Full  Bench,  in  order  that  the 
point  may  be  settled,  so  that,  if  there  has 
been  any  incorrect  ruling,  it  may  be  cor- 
rected as  soon  as  possible. 

Judgment  of  Full  Bench, — The  question 
is  whether,  under  Section  1 9  of  the  Bengal 
Aft  Vl.  of  1862,  a  Deputy  Collector  can 
liear  appeals  upon  reference  by  a  Collector. 
It  is  contended  that  the  words  *'  all  the 
powers  vested  in  the  Collector  by  any  of 
the  Sections  of  this  Aft  or  of  Aft  X.  of 
1859  **  include  the  powers  of  hearing  ap- 
peals. But  it  is  clear  what  the  object  of  ihe 
Section  was,  and  that  it  was  never  intended 
to  authorize  a  Deputy  Collector  to  hear 
appeals. 

Section  i.  Aft  VI.  of  1862,  repealed  Section 
150,  Aft  X,   of   1859,   except  as  to  cases 
wbich  had  been  instituted  before  the  passing 
of  that  Act.     By   Section    150,  Act  X.  of 
1859,  it  was  enacted  thai  '•  all  the  powers 
vested   in   the   Collector    by    Ihe  preceding 
Sections  of  this  Aifl  may  be  exercised  by 
any  Deputy  Collector,  in  cases  referrtd  to 
him  by  a  Collector,  and  in  all  cases  without 
such   reference,    by  any  Deputy   Collector 
placed  in  charge  of  any   Sub-division  of  a 
District."     The  Section  was  re-enacted  by 
Section  19^  Aft  VI.  of  US62,  with  the  addi- 
tion of  the  following  words :  *'  or  who  is 
specially  authorized  by  Government  4o  re- 1 


ceive  such  cases."  It  was,  therefore,  intend- 
ed to  give  to  Deputy  Collectors,  who  were 
specially  authorized  by  Government  to  rtf> 
ceive  such  cases,  all  the  powers  which  migit 
be  exercised  by  a  Deputy  Collector  placed 
in  charge  of  a  Sub-division,  or  by  vuf 
Deputy  Collector  in  cases  referred  to  him 
by  a  Collector. 

Section  19,  Aft  VI.  of  1862,  is  not  vny 
accurately  worded.  It  uses  the  words  "  afl 
the  powers  vested  in  the  Collector  by  anj 
of  the  Sections  of  Act  X.  of  1B59/'  and 
not ''  all  the  powers  vested  in  the  Collector 
by  any  of  the  Sections  of  Act  X.  preceding 
Section  150.*'  It  was  not  the  intention  of 
the  Legislature  to  give -to  a  Collector  the 
]  power  of  authorizing  a  Deputy  Collector 
to  hear  an  appeal  irom  the  judgment  of 
another  Deputy  Collector. 

Section  154  of  Act  X.  enacts  that,  "io 
''  suits  in  which  the  judgment  of  the  Col* 
*'  lector  is  final  as  provided  in  the  last  pl^ 
"  ceding  Section,  the  Collector  may,  upon 
**  the  application  of  either  party,  if  preferred 
''  within  30  days  from  the  date  of  the  ded- 
**  sion,  order  the  re-hearing  of  a  suit  opoB 
"  the  ground  of  the  discovery  of  new  e^i- 
"  dence,"  &c. 

By  Section  20,  Act  VI.  of  the  Bengal 
Council,  the  Collector  may  withdraw  a  salt 
from  any  Deputy  Collector  and  ti}-  it  him- 
self. If  a  Collector  should  withdraw  a  sait 
from  a  Deputy  Collector  in  charge  of  a 
Sub-division,  and  hear  it  himself,  he  would 
have  power  to-order  a  re-hearing  of  it  ooder 
Section  154  of  Act  X. ;  but  it  cannot  be  con- 
tended that  the  Deputy  Collector  in  oblige 
of  a  Sub-division  could  order  a  re-hetringi* 
such  a  case  after  it  had  been  heard  hjf  the 
Collector. 

It  must  be  borne  in  mind  that  whatever 
power  is  vested  by  the  Section  in  question 
in  a  Deputy  Collector  in  cases  referred  10 
him  by  a  Collector  is  also  vested  witfcotf 
such  reference  in  a  Deputy  Collector  ia 
charge  of  a  Sub-division. 

Section  155,  Act  X.  of  1859,  gives  aa 
appeal  to  the  Collector  from  the  judgment 
of  a  Deputy  Collector  in  certain  cases,  and 
it,  therefore,  impliedly  gives  the  Collccttf 
power  to  hear  the  appeal ;  but  this  implied 
power  was  not  one  of  the  powers  id  tended 
to  be  given  to  a  Deputy  Collector  in  charge 
of  a  Sub-division. 

It  is  clear  that  the  right  of  appeal  given 
by   Section    155   of  Act  X.  to  a  Collector ^ 
from  the  deci>ion  of  a  Deputy  Collector  in 
tharge  of  a  Sub  division  has  not  been  taken 
away,  and  diat  the  power  of  hoaring  f^ 
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appeal  is  still  vested  in  the  Collector.  It 
cannot  be  supoosed  that  the  Legislature  in- 
ttoded  that  a  Deputy  Collector  in  charge  of 
a  Snb-division  could  exercise  the  powers  of 
the  Collector  and  hear  the  appeal  from  his 
own  decision,  or  that  the  Collector  should 
have  power  to  refer  it  to  another  Deputy 
Collector  in  the  same  Sub-division  or  in  any 
other  part  of  bis  District. 

It  appears  to  us  that  the  case  is  too  clear 
for  argument,  and  that  the  object  of  Section 
i.y  of  the  Bengal  Act  VI.  of  1802  was  to 
give  to  Deputy  Collectors,  specially  entrust- 
ed with  those  particular  powers,  all  the 
powers  which  were  conferred  on  Deputy 
Collectors  upon  reference  by  the  Collector, 
or  Deputy  Collectors  placed  in  charge  of 
Sub-divisions  without  such  reference. 

We,  therefore,  think  that  a  Deputy  Col- 
lector cannot  hear  an  appeal  from  another 
Deputy  Collector,  even  if  the  case  is  refer- 
red  to  him  by  the  Collector. 

This  case  will  go  back  to  the  Division 
Bench  to  be  finally  determined. 


The  7th  September  1866. 

Pnstnt: 

The  Hoh'ble  G.  Loch  and  J.  P.  Norman, 

Judges. 


judicata— Jnrudiction—Reg^istry  of  transfer 
of  taleokt— Section  27,  Act  X.  of  x85> 

Case  No.  1429  of  1866. 


Special  Appeal  from  a  decision  passed  by  the 

Principal  i^udder  Ameen  of  Dacca,  dated 

ihe  26th  February  1866,  affirming  a  decision 

passed  by  the  Sudder  A  meen  of  that  District , 

daitd  the  isth  September  186 $> 

Moonsbee  Mahomed  Noor  Buksh  (Plaintiff), 

Appellant, 

venus 

Mohun  Chunder  Poddar  and  others 
(Defendants),  Respondents. 

Mr.  G.  C.  Paul  and  Baboo  Woomesh 
Chunder  Banerjee  for  Appe  llant. 


Baboos  Dwarkanath  Mitier,  Unookool  Chun- 
der Mookerjee,  and  Romesh  Chunder  Mit- 
ter  for  Respondents. 

A  suit  will  not  lie  in  the  Civil  Court  to  set  aside  an 
order  by  a  Collector  made  under  Section  27,  Act  X.  of 
1S59,  for  the  registration  of  the  names  of  the  defendants 
as  shikmee  talookdars  in  the  plaintiff's  sheristah. 

We  think  it  quite  plain  that  this  suit 
will  not  lie.  The  plaintiff  sues  to  set  aside 
an  order  for  registration  of  the  names  of 
the  defendants  as  shikmee  talookdars  in 
his  sheristah.  It  appears  that  the  now 
defendants,  having  obtained  a  decree  of  a 
Civil  Court,  and  established  their  right 
against  the  other  shikmee  talookdars  to 
hold  as  co-sharers  with  them,  applied  to  the 
Collector,  under  Sfigyon  27  of  Act  X.  of 
1859.  who  procefl|^||^  to  enquire  into  the 
case,  and  made  ai^'order  enjoining  the  now 
plaintiffs  to  admit  them  to  registry,  and 
give  effect  to  the  transfer  which  had  taken 
place  to  them. 

It  is  quite  clear  that  the  determination 
of  the  Collector  was  a  decision  by  a  Court 
of  competent  jurisdiction,  and,  therefore,  the 
Court  is  precluded  from  taking  cognizance  of 
the  present  suit,  which  is  a  suit  between 
the  same  parties,  by  Secdon  2  of  Act  VIII. 
of  1859. 

The  appeal  is  dismissed  with  costs  in  all 
Courts  and  interest. 


The  7th  September  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Ezecntioii  of  money-decree  (against  tsnmoveable 
proper^)— Section  109^  Act  X.  of  1859. 

Case  No.  1380  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  West  Burdwan,  dated  the  27th 
February  t866,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District y  dated 
the  lOth  May  186$- 

Jadub  Paul  Potedar  (Plaintiff),  Appellant, 

versus 

Radha  Lai  Chatterjee  and  another 
(Defendants),  Respondents, 

Baboos  Bungsheedhur  Sein  and  Chunder  . 
Kall^  Ghose  for  Appellant, 

P 
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Rqhoos  Chunder  Mc^dhub  Ghost  and  Mohesh 
Chunder  Chowdry  for  Respondents. 

A  decree-holder  took  out*  a^inst  the  moveable  pro- 
perty of  his  judgment-debtorSf  execution  of  a  decree 
passed  in  December  1859  in  a  suit  for  damaees  on 
account  of  iltegfal  distraint  and  sale  instituted  before 
Act  X.  of  1859  came  into  operation.  I  lis  decree  re- 
roaininfir  still  unsatisfied,  he  sued  in  the  Civil  Court 
for  a  oeclaratory  decree  against  the  immoveable  pro- 
perty of  his  judements-debtors.  Held  that  the  plaint- 
iff's remcdyi  if  his  claim  was  not  barred  by  limitation, 
wad,  under  section  109,  Act  X.  of  185^,  to  apply  to  the 
Collector  foir  execution  ag'ainst  the  immoveable  pro- 
perty of  his  judgment-debtors. 

The  question  before  us  is  this :  The  spe- 
cial appellant  instituted  a  suit  under  the 
provisions  of  Regulation  V.  of  181 2,  Section 
17,  for  the  recovery  of  damages  on  account 
of  injury  sustained  by  h\m  by  the  illegal  sale 
of  his  property  under  the  Distraint  Law  in 
the  Deputy  Collector's  Court. 

Before  the  decision  was  arrived  at,  Act  X. 
of  1859  came  into  operation.  The  suit  was 
finally  decided  by  the  Collector  in  appeal  in 
December  1859.  The  decree  ot  the  Deputy 
Collector  being  amended,  and  one  of  the  de- 
fendants entirely  absolved,  the  other  defend- 
ants were  held  to  be  liable. 

The  decree-holder  in  that  suit  sued  out 
execution  against  the  moveable  property  of 
his  judgment-debtors,  and  has  exhausted  it. 
His  decree  is,  however,  still  unsatisfied.  He 
now  sues  in  the  Civil  Court  to  obtain  a  de- 
claratory decree  that  the  immoveable  pro- 
perty of  his  judgment-debtors  is  liable  for  the 
satisfaction  of  his  decree,. 

The  Judge  refuses  to  entertain  the  suit. 

We  think  that  the  special  appellant  has 
^  r^of^y,  provided  he  13  not  barred  under 
the  Statute  of  Limitations,  under  Section  1 09 
of  Act  X.  of  1859,  ^^^  c^n  apply  to  the 
Collector  for  execution  of  his  decree  of  De- 
cember 1859,  which  was  passed  after  Act  X. 
came  into  operation,  against  the  immoveable 
property  belonging  to  his  judgment-debtors. 

Act  X.  does  not  enact  that  its  provisions 
are  not  applicable  to  suits  instituted  before, 
but  decided  after,  it  came  into  operation, 
and  the  Section  quoted  by  us  does  not,  by  its 
application  to  the  preeent  case,  deprive  the 
special  appellant  of  any  right  which,  but  for 
the  passing  of  Act  ^.,  would  have  belonged 
to  him ;  09.  t^ie  cojjtjrary,  ijt  eixl vg[es  his  right. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  8th  September  i866.* 

Present :  • 

The  Hon'ble  J.  P.  Norman  and  L.  S,  Jackson, 

yudges. 

Jurisdiction — Power  of  High  Court  (to  saperia* 
tend  Collector's  CourtHSectioa  15  of  Higli 
Courtis  Act 

Bhyrub  Chunder  Chunder  and  others,  Pt- 

titioners^ 

versus 

Shama  Soonderee  Debea  and  another,  Opp^- 

site  Party. 

Bahoos  Kali  Mohun  Doss  and  Otool  Cha- 
der  Mookerjee  for  Petitioners. 

Bahoos  Dwarkanath  MUter  and  Romisk 
Chunder  Miiier  for  Opposite  Party. 

Under  Section  15  of  the  High  Court's  Act,  the  HijEb 
Court  has  a  power  of  sufierintendence  over  Coltecfcort 
Courts,  and  can  interfere  to  restrain  a  Collector  fnpii 
exercising:  a  jurisdiction  which  properly  belongs  to  1 
Zillah  Judge. 

Norman,  J, — This  was  a  rule  calling  on 
the  opposite  party  to  show  cause  why  the 
order  of  the  Collector  should  not  be  set  aside 
for  the  want  of  jurisdiction.  The  facts  of 
the  case  are,  that  the  plaintiff,  an  ijaradar 
under  a  Hindoo  lady,  brought  a  suit  against 
a  ryot  for  arrears  of  rent.  The  daughter-in- 
law  of  this  Hindoo  ladv,  the  lessor,  inter- 
vened,  alleging  that  she  had  been  in  the  Imi 
fide  receipt  of  the  rents,  and  that  the  origi- 
nal purchase  was  made  by  her  husband  is 
the  name  of  his  mother,  and  that  she,  as  kis 
widow,  was  entitled  to  the  rents.  TheD^ 
puiy  Collector  found  that  the  ijara  lease  bad 
been  executed  by  the  mother  and  attested  br 
the  daughier-in-law ;  that  the  daughier-in- 
law,  the  intervenor,  could  not  object  to  a 
document  of  which  she  herself  had  apprcfvcd; 
that,  under  these  circumstances,  it  was  not 
necessary  to  enquire  specially  as  to  the  pre- 
vious receipt  and  enjoyment  of  the  rents  in 
order  to  determine  in  favor  of  the  plaintiff. 

From  this  decision  the  intervener  ap- 
pealed to  the  Collector,  who  reversed  the 
order  of  the  Deputy  Collector.  The  pW* 
iff,    dissatisfied    with    that    order,   has  now 

applied  to  this  Court. 

We  think  it  plain,  under  Section  153,  Act 
X.  of  1859,  that,  where  a  question  relating 
10  title  to  land,  or  some  interest  in  land,  as 
between    parties    having  conflicting  claims 

•  Note. — This  decision  does  not  conflict  w»t*»j!*' 
Full  Bench  decision  printed  at  page  a5,VoJ.  5»W.  ^'*f^ 
(^llaneous  Appeals,  becaust*  the  latter  decision  had  8« 
before  it  Section  15  of  the  High  Couft's  Act.  up**"  «•»•* 
the  present  decision  is  baseo. 
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thereto,  has  been  in  point  0/  /act  actually 
deUrmimd  by  the  Deputy  Collector,  the 
kppeal  lies  to  the  Zillah  Judge  under  Sections 
160  and  161.  The  appeal  in  the  present 
case  having  been  presented  to  the  Collector, 
instead  of  to  the  Judge,  under  those  Sections, 
the  question  which  has  been  argued  before 
us  is  whether  we  can  interfere  to  restrain 
the  Collector  from  exercising  a  jurisdiction 
which  is  not  given  to  him  by  Act  X. 

By  Section  15  of  the  Charter  Act  each  of 
the  High  Courts  established  under  that  Aft 
is  to  **  have  superintendence  over  all  Courts 
which  may  be  subject  to  its  appellate  juris- 
diction/' 

Now,  as  I  understand  those  words,  they 
give  to  this  Court  large  powers  over  the  in- 
ferior Courts  to  compel  them  to  do  any  act 
which  by  law  they  should  do,  to  command 
them  to  execute  all  powers  with  which  they 
are  vested,  and  to  restrain  them  from  med- 
dling when  they  have  no  jurisdiction.  It  is 
clear  that  the  Collector's  Court  is  a  Court 
over  which,  at  the  time  of  the  passing  of  the 
Charter  Aft,  the  Sudder  Court  passessed 
appellate  jurisdiction ;  and,  therefore,  it  is 
clear  that  the  15th  Section  of  the  Charter 
A3:  gives  us  a  superintendence  over  such 
Courts  for  the  purpose  to  which  I  have 
already  alluced. 

Under  the  large  and  general  powers  of 
the  1 5tb  Section  of  the  Charter  Aft,  I  think 
we  have  power  to  prevent  the  Collector 
exercising  a  jurisdiction  which  properly  be- 
longs lo  the  Court  of  the  Zillah  Judge. 

We  need  not  discuss  the  question  as  to 
whether  there  is  not  also  power  under  the 
35th  SecUon  of  Aft  XXIII.  of  1861.  The 
matter  has  been  already  discussed  by  a  Full 
Bench  of  this  Court  which  has  expressed  no 
positive  opinion  on  the  subject,  and  we  need 
not  express  any  opinion  upon  it  until  it  is 
necessary  to  do  so. 

It  is  clear  that  we  have  power  under  Sec- 
tion 1 5  of  the  Charter  Aft ;  and,  in  exercising 
the  power  given  to  us  by  that  Section,  we 
set  aside  the  order  of  the  Collector,  giving 
the  other  side  liberty  to  appeal  to  the  Judge 
wUhin  one  month. 

yacksoMy  J. — 1  agree  in  the  view  taken 
by  my  brother  Norman  as  to  the  authority 
of  the  Court  under  the  15th  Section  of  the 
A^  of  Parliament. 

As  to  the  operation  of  Section  35,  Aft 
XXIII.  of  i86f,  1  still  retain  the  lioubi 
which  I  expressed  on  another  occasion,  both 
as  to  the  power  of  this  Court  to  deal  w^h 
cases  where  the  jurisdiction  to  entertain  the 
appeal  is  altogether  waiting,  and  ala9  as  to 


the  applicability  of  that  Section  to  the  Courts 
of  Collectors.  But,  as  it  appears  that  the 
Court  has  jurisdiction  under  the  15th  Sec* 
tion  of  the  High  Court's  Aft,  it  is  needless  to 
express  any  opinion  on  the  other  matter. 


The  8ih  September  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  L.  S.  Jack- 
son, Judges, 

Uniform  payment  of  rent  for  ao  years — Section  4. 

Act  X,  of  1859. 

Case  No.  1 507  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
y.  E,  S.  Lillify  Judge  of  East  Burdwan^ 
dated  the  22nd  February  1866,  affirming  a 
decision  passed  by  Baboo  Nitto  Lai  Dey^ 
Deputy  Collector  of  that  District,  dated 
the  2yth  October  1865, 

Kootubo^ddeen  Mundul  and  others 
( Defendants),  AppellaniSy 

versus      , 

Kisto  Soondery  Debea  (Plaintiff), 
Respondent. 

Moulvie  Murhumut  Hossein  and  Baboo  By- 
kant  Nath  Paul  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdry  for 
Respondent. 

Section  4,  A<51  X.  of  1S59,  has  no  application  in  a  case  in 
which  the  defendant  pleads  payment  of  a  uniform  rent 
of  6;  Rs.  for  20  years,  when  it  appears  that  the  plaint- 
iff obtained  a  decree  for  rent  at  79  Rs.  in  April  186 1, 
since  which  time  until  the  present  suit  was  brought  in 
July  1S65  no  appeal  was  preferred  from  that  decision  and 
no  suit  brought  to  contest  its  correctness,  and  where  it 
appears  that  rent  at  79  Rs.  was  in  fact  paid  under  that 
decree. 

This  is  a  suit  for  rent  at  an  enhanced 
rate.  The  ryot  defendant  pleads  that  he 
held  for  20  years  at  the  rent  of  67  rupees,  and 
that  the  rent  has  not  been  changed  from  the 
lime  of  the  Perpetual  Settlement,  in  order  to 
bring  his  case  within  Section  4,  Act  X.  of 
1859.  It  appears,  however,  that  in  a  sum- 
mary suit  the  plaintiff  obtained  a  decree  be- 
fore the  Principal  Sudder  Ameen  on  the  a  3rd 
April  1 86 1  for  rent  at  79  rupees.  The 
dakhilas  were  produced,  and  apparently  some 
contest  was  raised  by  the  noM'  defendant  that 
the  plaintiff,  after  taking  rent  at  the  larger 
sum,  had  returned  a  portion  of  it,  which  the 
Principal  Sudder  j\meen  did  not  believe,  but 
he  said  that  his  decree  was  without  prejudice 
to  any  suit  which  the  defendant  might  bring 
^  show  that  b^  bad  a  4g^^  to  bold  at  tb^ 
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lower  rent.  From  that  time  until  July  1865, 
when  the  present  suit  was  brought,  there 
was  no  appeal  from  the  decision  of  the  Prin- 
cipal Sudder  Ameen,  and  no  suit  brought  to 
contest  the  correctness  of  his  finding.  It 
appears,  too,  that  rent  at  79  rupees  was  in 
fact  paid  under  that  decree. 

Under  these  circumstances,  it  is  perfectly 
clear  that  it  cannot  be  said  that  the  rent  had 
not  been  changed  for  a  period  of  20  years 
before  the  commencement  of  the  suit;  and 
therefore  Section  4  has  no  application. 

The  appeal  must  be  dismissed  with  costs 
and  interest. 


The  10th  September  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jtisiicey  and  the  Hon'ble  G.  Loch,  L.  S. 

iackson,  Shumbhoonath  Pundit,  and  A.  G. 
lacpherson.  Judges, 

Enhancement— Forgfed  PotUh. 

Case  No.  2461  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
Mr.  H.  Richardson,  Officiating  Addi- 
tional Judge  of  JessorCy  dated  the  6th 
June  186^,  affirming  a  decision  passed  by 
Baboo  Anund  Mohun  Mozoomdar,  Deputy 
Collector  of  that  District,  dated  the  4th 
August  1864, 

Issur  Chander  Doss  (Defendant),  Appellant 

versus 

Nittyanund  Doss  (Plaintiff),  Respondent, 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

If  a  ryot  sets  up  a  mokurruree  pottah  as  an  answer 
to  a  landlord*s  claim  to  enhance  his  rent,  and  fails  to 
prove  the  pottah,  or  the  pottah  produced  by  him  is  held 
to  be  forged,  the  landlord  is  not  necessarily  entitled  to 
enhance  the  rent  to  the  full  amount  claimed,  but  only 
to  a  fair  and  equitable  rate  having  regard  to  the  grounds 
of  enhancement. 

This  case  was  referred  to  a  Full  Bench  by 
Bay  ley  and  Shumbhoonath  Pundit,  JJ.y 
under  the  following  order : — 

Referring  order, — In  this  case  the  special 
appellant,  having  pleaded  a  pottah  which  was 
found  to  be  false,  was  not  allowed  by  Trevor 
and  Campbell, ^y^.,  to  fall  back  upon  the  plea 
that  he  had  been  paying  uniformly  for  more 
than  20  yearSt  and  on  this  ground  was  entitled 
to  the  presumption  allowedcby  Act  X.  of  1859. 

The  case  was  remanded  to  try  the  question 
of  rates.  The  Courts  below  decreed  the 
claim  of  enhancement  as  brouj;hc  by  the 


plaintiffs,  without  trying  whether  these  rates 
demanded  and  decreed  are  fair  and  eqiiit- 
able.  The  ground  upon  which  the  Lower' 
Courts  proceeded  this  way  is  simply  titat 
the  special  appellant  had  pleaded  a  pottah 
which  was  afterwards  found  to  be  forged,  and, 
therefore,  was  not  entitled  to  an  enquiry  ts 
to  the  proper  rates. 

This  order  is  in  accordance  with  the 
decision  passed  by  Steer  and  Kemp,  JJ.^ 
on  the  3 1  St  of  March  1 864,  in  the  case  of 
Gooroodoss,  Appellant,  versus  Sristee  Dhnr, 
Respondent  {see  page  58  of  Volume  II.  of 
the  Selections  of  Cases  under  Act  X.  pub- 
lished by  the  Revenue  Board),  which  the 
Lower  Courts  have  adopted  in  this  case. 

The  special  appellant  appeals  and  objects, 
firsts  to  the  ruling  of  Trevor  and  Campbell, 
yy»;  secondly,  pleads  that  the  precedeat 
relied  upon  by  the  Lower  Courts  has  been 
since  overruled  by  the  High  Court,  and 
quotes,  in  support  of  his  allegation,  the 
case  of  Nobin  Chunder  Sircar  and  others, 
No.  480  of  1864,  1 2th  September  1864, 
printed  in  page  106  of  Volume  L  of  Suther- 
land's Weekly  Reporter.  We  did  not  allow 
the  special  appellant  to  proceed  further  with 
his  first  plea,  as  any  objection  to  the  order 
of  another  Division  Bench  could  be  taken 
only  by  way  of  an  application  for  review 
before  Trevor  and  Campbell,  yj. 

As  to  the  second  plea,  we  agree  witb  the 
special  appellant  that  there  is  no  reason  and 
justice  in  refusing  to  try  whether  the  renti 
claimed  against  the  special  appellant  by  the 
planiiif  are  fair  and  equitable,  because  tiie 
pottah  the  special  appellatit  pleaded  had  been 
found  to  be  forged.  The  forgery  of  the  deed 
does  not  deprive  the  special  appellant  of  the 
right  awarded  to  him  by  law  to  see  that  the 
enhanced  rates  demanded  from  him  are  fair 
and  equitable. 

No  law  empowers  a  Court  of  Justice  to 
punish  the  special  appellant  for  the  crime  of 
forgery  by  refusing  him  the  right  which  the 


'^ 


la%  has  given  him  as  a  tenant. 

We  are  inclined  to  adopt  the  ruling  of 
September  :  864  cited  above. 

As,  however,  the  precedent  quoted  by  the 
Lower  Courts  is  opposed  to  the  aforesaid 
ruling,  we  think  it  best  to  refer  this  case  to 
the  Full  Bench. 

yudgment  of  the  Full  Bench,— T:\i\%  appeal 
must  be  decreed,  and  the  case  remanded  to 
the  Deputy  Collector  to  try  what  are  fair 
and  equitable  rates  with  reference  to  the 
grounds  of  enhancement. 

*It  is  quite  clear  that,  if  a  ryot  sets  np  a 
mokurruree  pottah  as  an  answer  to  the 
landk>rd's  claim  to  enhance  his  rent,  and  iho 
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ryot  fails  to  prove  the  pottah,  or  the  pott  ah 
produced  by  him  is  held  to  be  forged,  the 
landlord  is  noi  necessarily  entitled  to  enhance 
the  rent  to  the  full  amount  claimed;  he  is 
entitled  only  to  a  fair  and  equitable  rate, 
having  regsurd  to  the  grounds  of  enhance- 
ment 

If  it  were  otherwise,  a*  landlord  might 
claim  to  enhance  his  rent  to  a.  crore  of  rupees 
for  a  beegah  of  land,  and,  if  the  tenant  should 
set  up  a  pottah  which  should  be  held  to  be  a 
forger}',  the  landlord  would  be  en  tilled  to 
enhance  to  the  amount  claimed.  A  ryot 
might  purchase  a  holding  or  come  to  it  by 
descent,  and  might  receive  with  the  land  a 
mokurruree  pottah,  and,  believing  it  to  be 
genuine,  might  set  ii  up  as  an  answer  to  a 
claim  to  enhance  his  rem.  It  would  be 
▼ery  unjust,  under  such  circumstances,  to 
hold  thai  his  rent  might  be  enhanced  to  the 
amount  claimed  by  tne  landowner,  however 
exorbitant  it  might  be. 

But,  even  if  a  ryot  sets  up  a  mokurruree 
potiah  which  he  knows  to  be  forged,  he  is 
liable  to  be  punished  criminally  for  using  as 
genuine  a  document  which  he  knows  to  be 
false.  But  it  does  not  entitle  the  landowner 
to  enhance  the  rent  beyond  a  rate  which  is 
fair  and  equitable.  Ihe  crime  of  the  ryot 
cannot  entitle  the  landowner  to  more  than 
his  just  rights. 

We  concur  with  the  Judges  who  referred 
Ihe  case,  and  are  of  opinion  that  the  judg- 
aaent  of  the  31st  Maich  1664  cannot  be 
upheld. 


The  nth  September  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  L.  S.  Jackson,  and  Shumbhoo- 
nath  Pundit,  Judges. 

Estoppel — Pajment  of  rent  to  alleged  representa- 
tive^ Joint  Hindoo  Family— Suit  for  deceased 
member's  share  of  rent— Will— Certificate. 

Case  No.  3109  of  1865  under  A£t  X.  of  1859. 

Sp€€iml  Appeal  from  a  decision  passed  by 
'  Mr,  jfc.  C*.  Lr aster y  Officiating  Judge  of 
Beirbhoom^  dated  the  26th  July  186^^ 
affirming  a  decision  passed  by  Baboo 
J^rosunno  Coomar  Uhose^  Deputy  Col- 
l€ttor  of  that  District^  dated  the  26th  JiUy 
i8€^ 


Baney  Madhub  Ghose  (Plaintiff),  Appellant, 

versus 
Thakoor  Doss  Mundul  (Defendant), 

Respondent, 

Baboo  Chunder  Madhub  Ghose  for 

Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondent. 

The  admission  of  a  man's  representative  character  by 
payment  of  rrnt  to  him  is  not  conclusive,  but  pHmd 
facie  evidence  which  the  tenant  is  not  estopped  from 
rebutHngf  if  he  can.  Thus,  if  a  widow,  after  her  hus- 
band's death,  has  once  or  ofte  er  received  her  husband's 
proportion  of  the  rents,  the  tenant  is  not  estopped  from 
afterwards  proving  that  the  husband  had  left  a  will  by 
which  he  had  devised  his  share  of  the  estate  to  other 
persons  in  trust  to  apply  a  portion  of  the  rents  in  a 
particular  manner,  and  to  pay  over  the  residue  to  his 
widow. 

Vy  here,  upon  the  death  of  a  member  of  a  joint  Hindoo 
family,  his  interest  in  the  joint  estate  passes  to  another 
as  his  representative — e.  g.,  where  there  is  a  joint 
family  consisting^  of  four  brothers,  one  of  whom  dies 
leaving  a  son,  or  without  issue  leaving  a  widow — the 
son  or  the  widow,  as  the  case  may  be,  is  not  entitled  to 
sue  separately  for  the  deceased  member's  share  of  rent 
received  jointly. 

In  a  suit  for  rent  by  a  devisee  under  a  will,  it  is  not 
necessary  for  him  to  obtain  a  certificate  of  will. 

This  ccLse  was  referred  to  a  Full  Bench  by 

Bayley  and  Shumbhoonath   Pundit^  JJ>^ 

under  the  following  order  : — 

Referring  order, — In  this  case  the  plaint- 
iff (special  appellant)  sued  a  ryot  for  rents, 
averring  himself  the  putneedar  of  the  one- 
fourth  share  of  Gobind  monee,  the  widow  of 
one  of  the  joint  proprietors. 

The  de'fendant  pleaded  that  he  had  neither 
paid  rents  to  plaintiff,  special  appellant,  nor 
to  his  lessor  Gobind  Monee,  but  to  the  inter^ 
venorsy  who,  having  appeared  under  Section 
7'j  of  Act  X.  of  1859,  were  made  defendants. 

These  intervenors  plead  ihat,  by  the  will 
of  their  predecessors,  the  management  of  the 
property  to  a  one-fourth  of  which  this  putnee 
extends,  as  well  as  all  family-property,  has 
always  been  in  the  hands  of  the  head  mem- 
ber of  the  family;  that  the  husband  of 
Gobind  Monee  herself  had  no  separate  posses- 
sion; that  the  husband  was  one  of  five 
brothers,  and  so  was  entitled  to  only  a  one- 
fifth,  viz.y  annas  3-4  share;  that  the  share 
of  the  fifth  brother  had  been  inherited  by  the 
three  01  her  brothers  to  the  exclusion  of  the 
husband  ot  Gobind  Monee,  as  he  had  prede- 
ceased ;  that  before  his  death  he  had,  by  a 
will,  devised  16  gundahs  of  his  share  to  one 
of  the  intervenorsy  thus  leaving  as  his  estate 
only  annas  2-8 ;  that  of  this  share  of  annas 
2-8  Gobind  Monee  had  no  separate  possession, 
and  thai,  as  representing  this  share,  she  had 
all  along  received  maintenance.  It  was 
further  pleaded  that  the  husband  of  Gobip4 
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Monee,  in  respect  of  this  share  of  annas  2-8 
so  left  to  her,  had  appointed  one  of  the 
interveners  as  executor ;  that  the  executor, 
however,  failed  to  furnish  the  security  re- 
quired from  him,  and  so  did  not  take  out 
any  certificate  to  act  as  executor;  and  that 
the  widow  thus  obtained  a  certificate  to 
represent  her  husband's  estate.  Moreover, 
it  is  stated  by  the  tntervenors  that,  under 
the  will  of  the  common  ancestor,  no  share- 
holder could  make  any  putnce  settlement 
of  his  share;  lastly,  that  Gobind  Monee, 
being  a  childless  widow,  could  not  create 
a  putnee  to  the  prejudice  of  the  reversioners. 

It  is  now  found  as  a  fact  on  evidence  that 
the  iwtervenors  never  collected  rents  from 
the  ryot  now  sued.  Plaintiff,  however, 
never  alleged  that  he  had  collected  any  rents 
since  he  obtained  the  putnee.  Until  it  be 
shown  that  his  lessor  did  not  collect  rents 
from  before  the  creation  of  the  putnee,  the 
itiiervenors,  who  have  failed  to  establish 
their  assertion  of  having  made  those  collec- 
tions, have  no  right  to  object  to  the  claim  of 
the  special  appellant. 

Now,  this  will  of  Gobind  Monee's  husband 
was  produced  by  the  intervenors,  who,  it  is 
apparent,  are  found  to  have  failed  in  that 
part  of  the  case  which  alone  they  could  set 
up,  wz.,  under  Section  jj  of  Act  X.  of  1859, 
i,  e.y  as  to  the  receipt  and  enjoyment  of  rent 
by  tfoem  previous  to  the  suit.  Even  if  the 
benefit  of  this  will  were  extended  to  the 
lyot  defendant,  it  is  clear  that  it  v^ould  not 
be  correct  or  proper  for  a  Revenue  Court  in  a 
suit  for  arreare  of  rents  to  decide  whether 
the  lessor  of  the  plaintiff  had  a  legal  right 
to  create  a  putnee,  and  so  to  dismiss  the  case 
of  the  special. appellant,  because  on  a  ques- 
tion of  legal  title  she  had  not  shown  such 
tide.  Now,  as  to  the  facts  connected  with 
liie  previous  wills  of  the  predecessors  of  the 
intervenors,  we  find  that  these  wills  are 
neither  established  nor  even  filed ;  and,  if  it 
was  proved  that  these  deeds  contained  the 
directions  pleaded  by  the  intervenors,  these 
wills  could  not  set  a^de  the  fact  that,  not- 
withstanding such  directions,  the  head  mem- 
ber of  the  family  in  the  present  instance  did 
not  hold  possession  before  the  suit,  with  re- 
gard at  least  to  the  property  within  which 
Sie  ryot  defendant  was  holding  his  jote. 

These  previous  wills  may  have  created 
rights,  and  yet  at  the  present  time  these 
rights  may  not  be  capable  of  being  enforced. 
Not  having  been  enforced  for  a  long  period, 
they  may  have  become  barred  by  lapse  of 
time,  or  the  parties  may  have  acted  against 
the  directions  so  as  not  to  be  now  entitled  to 


obtain  any  benefit  under  thess  wills.  There 
can,  however,  be  no  doubt  that,  in  regard 
to  the  property  in  dispute,  po  person  whoiar 
not  proved  to  be  in  possession  of  these  tigbts 
can  plead  them  against  the  special  appellaot, 
who  in  this  case  is  legally  suing  for  rents 
under  Act  X.  of  1859.  Further,  if  the  portf 
who  may  have  obtained  the  right  to  collect 
the  rents  of  the  share  of  the  husband  of 
Gobind  Monee'  under  her  husband's  will  is 
not  in  possession,  it  would  not  be  legal  or 
proper  to  refuse  rents  to  the  widow  when 
she  has  been  allowed  to  remain  in  possession 
against  the  conditions  of  the  will.  If  she 
has  a  right  to  collect  until  a  decree  is  ob- 
tained against  her  by  one  authorized  to  take 
possession  under  the  will,  he  who  holds 
under  her  has  also  a  general  right  to  ask  for 
rents  as  her  subordinate  and  lessee.  The 
certificate  obtained  by  her  with  regard  10 
the  estate  of  her  husband  may  not,  as  it  is 
said  by  the  Lower  Appellate  Court,  be  an 
absolute  authority  for  her  to  collect  the  rents 
of  her  husband's  share,  but  it  is  to  be  bonie 
in  mind  that  it  is  admitted  that  the  alleged 
executor  has  not  taken  out  certificate  of  ad» 
ministration  so  as  to  show  an  opposite  title 
in  force,  and  that  Gobind  Monee  was  in  pos- 
session as  one  of  the  joint  proprietors.  !■ 
such  a  case  we  would  hold  that,  as  a  joint 
proprietor,  she  can  claim  separate  collecfioii 
of  the  rents  due  to  her  share,  and  diofle  vho 
think  they  have  a  right  to  oppose  her  is  this 
on  tlae  grounds  of  a  special  title  cannot  ob- 
ject to  her  rights  in  this  suit  without  obtain* 
ing  a  decree  (in  support  of  such  title)  advierse 
to  the  proprietary  rights  of  Gobind  Monee.  It 
may,  however,  be  doubtful  whether  Gobind 
Monee  could  be  allowed  to  claim  these  rents 
in  such  a  case  before  a  Revenue  Court 
without  first  obtaining  a  decree  in  support 
of  this  title  from  a  Civil  Court,  and  accord- 
ingly it  may  also  be  held  that  it  is  premier 
that  she  qr  those  holding  throi\gh  her  sboold 
be  directed  to  sue  in  the  Civil  Court  to  prore 
their  title  to  realize  the  rents  separately. 

And  again,  referring  to  the  findings  of  fact 
by  the  Lower  Appellate  Court,  we  may  in 
special  appeal  be  obliged  to  bold  that 
Gobind  Monee  is  proved  to  have  collected 
the  rents  in  dispute,  and  is  therefore,  under 
Section  77,  entitled  to  a  decree. 

The  r)'0t  pleaded  payment  of  bis  rents  to 
the  intervenors,  who  failed  to  pro\'e  ih*^ 
they  had  ever  collected  any  rents,  and  so, 
if  there  is  any  period  since  the  ^^^ 
of  the  husband  of  Gobind  Monee  lor  which 
re»t8  have  been  paid  by  the  ryot  (bcyonu 
the  period  for  which  the  special  ajyttUiBt 
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claims  arrears  by  this  suit),  it  is  evident  such 
rents  must  be  supposed  to  have  been  paid  to 
'  the  account  of  the  share  of  the  deceased 
husband  of  Gobind  Monee,  and  so  to  her  as 
his  widow. 

If  the  fact  of  the  collection  by  Gobind 
Monee  is  not  to  be  considered  as  proved,  it 
may  be  necessary  to  direct  the  Lx)wer  Appel- 
late Court  to  come  to  a  clear  finding  as  to 
that  point. 

Now,  as  to  the  extent  of  the  share  of  Gobind 
Mooee's  husband,  it  also  appears  necessary 
to  decide  whether  the  husband  was  entitled 
toone^fifth  or  one-fourth,  and  whether  he  had 
conveyed  away  any  portion  out  of  this  to  one 
of  the  intervenors,  and  what  fraction. 

On  this  point  we  hold  that,  if  receipt  of 
rent  by  Gobind  Monee  of  the  entire  share  of 
her  husband,  be  it  one-fourth  or  one-fifih, 
be  proved,  the  fact  of  the  husband  having 
conveyed  any  portion  of  his  share  to  another 
would  not  be  a  bar  to  a  decree  of  the  rents 
to  the  plaintiff,  to  the  extent  that  the  share 
of  Gobind  Monee's  husband  may  be  establish- 
ed. He,  plaintiff,  comes  in  through  Gobind 
Monee;  and  the  devisee,  who  may  have 
acquired  a  right  by  separate  deed  to  a  por- 
tion of  her  husband's  estate,  must  be  either 
previously  in  legal  possession,  or  obtain  it 
through  a  Court  of  Justice,  before  he  can  in 
a. rent-suit  object  to  the  right  of  the  widow  to 
collect  the  rents  of  Ma/  portion  of  the  share 
of  her  husband  which  he  claims  is  made  over 
to  him. 

We  hold  that  the  mere  fact  of  the  proof  of 
the  existence  of  the  will  cannot,  in  a  case  for 
rent,  be  sufficient  .ground  for  dismissing  this 
claim  of  the  plaintiff.  To  do  so  would  be 
to  dispossess  a  party  in  possession  without 
requiring  the  party  entitled  to  hold  posses- 
sion to  bring  an  action. 

As  to  the  objection  of  the  intervenors,  viz.y 
whether  Gobind  Monee,  as  a  childless  widow, 
has  a  right  to  create  a  putnee  to  the  preju- 
dice of  their  rights  when  they  may  become 
entitled  to  inherit  after  her  death,  it  is 
clearly  a  question  which  is  not  to  be  settled 
in  this  rent-case. 

As  in  similar  cases,  two  Division  Benches 
•  Nos,  2007  to  2010  of     oi  this  Court  appear 

'%'.  *  .     .         ^  »*       to  have  passed  con- 
Chief  justice  and  Mr.      _.    .         '^  ,     .  .         „ 

Justice  Steer.  flicting      decisions,* 

of  April'fsl  *"'   '^^'  ^'""^     ^®  ^^*"^  *^  P*"^P^^  ^^ 
Mr.  Justice  Nonnan  and     refer    the    case    to    a 

JI:i^"^hU  •S^'."' 'tl    F^ll  Bench  to  decide 
1863,  ditto  ditto.  21st  of    which  ruling  is  to  t>e 

Dwemlier  1863.  followed. 


It  is  true  that,  in  the  cases  decided  by 
our  learned  Chief  Justice  and  Mr.  Justice 
Steer,  the  appeals  were  by  the  ryot-defend- 
ants; and  in  the  appeal  heard  by  the  other 
two  Judges,  the  intervenors  were  the  appel- 
lants to  this  Court. 

It  is  also  true  that,  in  the  cases  decided  by 
Mr.  Justice  Norman  and  Mr.  Justice  Kemp, 
and  those  decided  by  the  other  Divisional 
Benches,  the  Lower  Appellate  Court  had 
decreed  the  claim  of  the  plaintiff,  and  in  this 
case  the  said  Court  has  dismissed  the  plaint- 
iff's claim. 

It.is  also  true  that,  after  remand  by  the 
Chief  Justice  and  Mr.  Justice  Steer,  the 
decision  below  was  against  the  plaintiff,  and 
the  special  appeal  preferred  against  that  de- 
cision by  him.  The  appeal  was  disallowed  by 
another  Divisional  Bench  composed  of  Mr. 
J  usti  ce  Morgan  andMr.JusticeSh  umbhoonath 
Pundit.  It  appears  that  the  latter  Bench 
did  not  think  it  proper  to  decide,  on  the  sub- 
sequent appeal  of  the  plaintiff,  against  the 
principle  laid  down  by  the  Chief  Justice 
and  Mr.  Justice  Steer  when  they  remanded 
the  case,  and  the  fact  of  the  Lower  Appel- 
late Court,  having  also  decided  against  the 
plaintiff,  does  not  necessarily  render  it  pro- 
per that  in  this  case  also  the  decision  passed 
by  the  Chief  J«stice  and  Mir.  Justice  Steer 
should  be  adopted  when  there  is  any  occa- 
*sion  to  consider  that  that  decision  is  not 
proper  for  this  case.  The  order  for  remand 
passed  in  this  case  does  not  appear  to  us  to 
be  so  decisive  ,of  the  rights  of  the  inter- 
venors based  on  the  will,  as  it  was  in  the 
cases  remanded  by  the  Chief  Justice  and 
Mr.  Justice  Steer. 

The  order  of  remand  passed  by  another 
Divisional  Bench,  on  the  26th  of  May  1865, 
simply  proceeds  to  lay  down  that,  after  the 
intervenors  have  failed  to  prove  their  objec- 
tion as  to  the  collection  of  rents  by  them,  the 
Lower  Appellate  Court  should  try,  as  against 
the  plaintiff,  the  objections  of  the  ryot.  Now, 
it  is  seen  that  the  ryot  pleaded  simply  that 
he  had  paid  rents  to  the  said  intervenors, 
and  that  accordingly  his  case  was  really  dif- 
ferent from  that  of  the  intervenors.  There  is 
no  allusion  in  the  remand  on  this  case  to  the 
will,  and  it  does  not  appear  to  be  opposed 
to  the  view  that  we  are  inclined  to  adopt  in 
this  case. 

As  to  the  difference  between  the  two  caseB 
heard  by  the  Chief  Justice  and  Mr.  Justice 
Steer,  and  the  two  cases  decided  by  Mr.  Jus- 
tice Norman  and  •Mr.  Justice  Kemp,  the  twp 
former  Judges  directed  thai  the  benefit  of  the 
plea  of  the  will  set  up  by  the  intervenors, 
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i^nd  not  by  the  ryots — whose  own  case, 
as  far  as  it  could  be  heard  under  Section  77 
ef  Aft  X.  of  1859,  has  failed — should  be 
allowed  to  the  ryot,  defendant.  We  are 
inclined  to  adopt  the  decision  of  Mr.  Justice 
Norman  and  Mr.  Justice  Kemp,  but  feel 
ourselves  restricted  from  adopting  that  rul- 
ing by  the  order  of  the  Chief  Justice  and 
Mr.  Justice  Steer  in  other  two  similar 
oases. 

We  would  therefore  make  the  reference 
in  order  to  ascertain  whether,  in  this  case 
for  rents,  we  are  to  order  any  enquiry  re- 
garding the  fact  of  the  possession  of  the 
widow,  and  an  investigation  of  the  extent  of 
the  share  held  by  her.  We  also  wish  to 
know  whether  we  are  to  hold  her  entitled  to 
ciaim  to  collect  separately  the  rents  of  the 
whole  of  her  husband's  share  upon  the  as- 
sumption that  she  was  in  legal  possession  of 
her  husband's  share  as  an  admitted  joint 
proprietor  in  possession  ;  and  it  is  further 
necessary  to  know  what  orders  should  be 
given  as  to  the  share  claimed  by  one  of  the 
intervenors  to  have  been  devised  to  him  by 
the  husband  of  Gobind  Monee — that  is,  whe- 
ther we  should,  on  the  findings  of  the 
Lower  Appellate  Court,  and  on  the  devisee's 
admission  of  r\ot  having  taken  out  a  certifi- 
CEite,  consider  that  the  said  Hevisee  is  not  in 
possession  of  the  share  said  to  have  been 
conveyed  to  him,  or  that  we  are  to  dismiss 
the  claim  of  the  special  appellant  on  the 
ground  that,  though  he  maybe  in  possession, 
still  Gobind  Monee,  his  lessor  under  the  will 
of  her  husband,  had  no  right  to  collect 
herself,  although,  in  faft,  there  is  no  posses- 
sion held  as  yet  under  the  will  by  the 
said  devisee. 

The    judgment    of  the    Full    Bench    was 

delivered  by — 

Peacock,  C.7, — This  is  a  suit  for  rent 
claimed  by  the  plaintiff  as  putneedar  of 
a  quarter-share  of  certain  property  granted 
to  him  by  Gobind  Monee,  the  widow  of 
Sree  Kissen.  Sree  Kissen  was  one  of  four 
brothers.  The  tenant  denied  the  widow's 
light  to  the  rent,  and  stated  that  he  had 
never  paid  rent  either  to  the  widow  or  to 
the  plaintiff.  He  stated  thai  no  definite 
share  of  the  rent  was  ever  received  on 
account  of  the  widow  after  Sree  Kissen's 
death  ;  that  the  whole  rent  had  been  paid  to 
Pran  Kisto,  one  of  the  surviving  brothers, 
who  was  the  head  member  of  the  family. 

Pran  Kisto  and  anothpr  brother  Juggut 
intervened,  but  they  failed  to  prove  that 
they  had  been  in  actual  receipt  of  the  rent 


up  to  the  commencement  of  the  suit  The 
widow  Gobind  Monee  had  obtained  a  certi- 
ficate of  administration  to  her  husband's ' 
effefts,  but  the  intervenors  produced  and 
proved  a  will  of  Sree  Kissen  under  which 
the  widow  had  no  power  to  grant  a  putnee. 
The  plaintiff's  suit  was  dismissed  by  both  the 
Lower  Courts,  and  on  special  appeal  several 
questions  have  been  referred  for  the  decision 
of  a  Full  Bench  :  ist,  Whether  the  Court 
ought  to  order  an  enquiry  regarding  the  fad 
of  possession  by  the  widow,  and  as  to  the 
extent  of  the  share  held  by  her.  2ndly, 
Whether  the  Court  should  hold  her  entitled 
to  colieft  separately  the  rents  of  the  whole 
of  her  husband's  share,  upon  the  assumption 
that  she  was  in  legal  possession  of  her  hus- 
band's share  as  an  admitted  joint  proprietor 
in  possession,  jrdly.  What  orders  should  he 
given  as  to  the  share  claimed  by  one  of  the 
intervenors  to  have  been  devised  to  him  by 
the  husband  of  Gobind  Monee — i.e.,  whether 
the  Court  should,  on  the  findings  of  the 
Lower  Appellate  Court,  and  on  the  devisee's 
admission  of  not  having  taken  out  a  certi- 
ficate, consider  that  the  said  devisee  is  not  in 
possession  of  the  share  said  to  have  been 
conveyed  to  him,  or  whether  the  Court  ought 
to  dismiss  the  claim  of  the  special  appellant, 
on  the  ground  that,  ihouRh  he  may  be  in 
possession,  still  Gobind  Monee,  his  lessor 
under  the  will  of  her  husband,  had  no  right 
10  colieft  herself,  although  in  faft  there  is 
no  possession  held  as  yet  under  the  will  of 
the  said  devisee. 

/j/.—As  to  whether  the  Court  should 
remand  the  case  in  order  to  ascertain  whe- 
ther any  enquiry  is  necessary  as  to  the  fid 
of  the  possession  of  the  widow,  and  for  an 
investigation  of  the  extent  of  the  share  held 
by  her. 

It  appears  that  the  tenant  held  originally 
under  four  brothers,  of  whom  Gobind  Mo- 
nee's  husband  Sree  Kissen  was  one.  They 
were  a  joint  family,  and  the  tenant  was 
paying  rent  to  them  jointly. 

I  should  have  thought  myself,  though  it 
is  unnecessary  in  this  case  to  express  any 
decisive  opinion  on  the  point,  that,  where  rent 
is  received  by  a  joint  family,  the  tenant  is 
not  liable  to  be  sued  by  each  member  of  the 
joint  family  for  a  separate  share  of  the  rent 
But,  if  the  estate  is  severed  by  partition,  and. 
instead  of  being  a  joint  estate,  becomes  se* 
parate  estates,  then  the  rent  would  be 
apportioned  in  rcspedt  of  the  several  allot- 
ments, and  each  member  would  be  cnilLled 
to  sue  for  his  separate  share  of  the  rent  in 


1 866.] 


A^X. 


THlE  WSSkLY  RXPORTEft. 


Rulings. 


75 


respect  of  the  lands  allotted  to  him  on  par- 
^  tition. 

In  this  case  there  was  no  allegation  that 
the  widow,  after  her  husband's  death,  had 
ever  succeeded  to,  or  obtained  possession  of, 
her  husband's  share  in  the* property  either 
jointly  or  separately.  The  tenant  said  that 
it  was  the  custom  of  the  family  for  the  elder 
member  to  collect  the  rents.  But  he  did  not 
admit  that  the  widow  was  ever  m  separate 
collection  of  her  husband's  share  of  the 
rem. 

The  Judge  having  found  that  the  widow 
had  no  power  under  her  husband's  will  to 
grant  a  putnee,  we  do  not  think  that  the 
Judge  was  wrong  in  not  finding  whether  she 
was  in  possession  or  not.  If  the  plaintiff 
had  alleged  that  the  widow  obtained  separate 
possession  of  her  husband's  share  of  the 
rent,  and  that,  being  in  separate  possession  of 
her  husband's  share,  she  had  granted  a  put- 
nee to  the  plaintiff,  and  that,  as  grantee  of 
the  pmnee,  he  had  the  right  to  collect  the 
rent  which  the  widow  had  previously 
collected,  the  case  might  have  been  dif- 
ferent. 

But,  even  if  the  widow  had  been  in  receipt 
of  her  husband's  share  of  the  rent—  that  is 
to  say,  if  after  her  husband's  death  the 
tenant  had  paid  rent  to  her — speaking  for 
myselfalone,  I  should  have  been  of  opinion  that 
neither  she  nor  her  grantee  would  be  entitled 
in  this  suit  to  recover  the  rent  after  the  will 
of  her  husband  was  established*  and  her  tide 
disproved.  According  to  English  Law,  if  a 
man  takes  land  from  another  as  his  tenant, 
he  is  estopped  from  denying  the  title  of  that 
person.  But,  if  he  takes  land  from  one  per- 
son, and  afterwards  pays  rent  to  another, 
believing  that  other  to  be  the  representative 
of  the  person  from  whom  he  took  the  land, 
he  is  not  estopped,  in  a  suit  for  rent  subse- 
qaently  becoming  due,  from  proving  that 
^  person  to  whom  he  so  paid  rent  was  not 
the  legal  representative  of  the  person  from 
whom  he  took.  For  example,  if  a  man  pays 
rent  to  another,  believing  him  to  be  the  heir- 
at-law  of  his  deceased  landlord,  and  after- 
wards discovers  that  he  is  not  the  heir-at- 
law,  or  that  the  landlord  left  a  will,  the 
tenant,  in  a  suit  for  subsequent  arrears  of 
rent,  would  not  be  estopped  from  showing 
that  he  paid  the  former  arrears  under  a  mis- 
take, and  that  the  person  to  whom  he  so 
paid  had  no  title.  The  admission  of  a  man's 
representative  character  by  payment  of  rem 
to  him  is  not  conclusive,  although  it  may 
amount  to  primd  facie  evidence.  It  is,  Bke 
^primd  facie  evidence,  liable  to  be  rebutted, 


and  the  tenant  is  not  estopped  from  rebut- 
ting it  if  he  can.     Therefore,  even  if  it  had 
been  proved  that  the  widow  in  this  case,  after 
her  husband's  death,  received  one-fourth  of 
the  rent,  that  would  not  estop  the  tenant  from 
afterwards  proving  that  the  husband  had  left 
a  will  by  which  he  had  devised  his  share  pf 
the  estate  to  other  persons  in  trust  to  apply 
a  portion  of  the  rents  in  a  particular  man- 
ner, and  to  pay  over  the  residue  to  his  widow. 
Therefore,  speaking  for  myself  alone,  I  should 
say   that,  even  if  it  had  been  proved  that 
the  widow  had  once  or  oftener  received  her 
husband's  proportion  of  the  rent,  the  tenant 
would  not  be  estopped  from  setting  up  the 
will  in  answer  to  a  claim  by  her,  or  by  any 
person  claiming  through  her,  to  continue  to 
receive  such  share  of  the  rent. 

When  the  Judge  found,  as  he  did,  that  thfe 
husband  left  a  will  under  which  the  widow 
had  no  power  to  alienate  the  property,  he 
in  effect  found  that  the  plaintiff  who  claimed 
through  an  alienation  by  the  widow  had  no 
title.  It  was  unnecessary,  therefore,  for  him 
to  go  on  and  enquire  whether  the  widow 
ever  had  been  in  receipt  of  the  rent,  or  to 
enter  into  an  investigation  as  to  the  share 
held  by  her. 

The  first  question  must  be  answered  in  the 
negative.. 

As  to  the  2nd  question,  whether  the  Divi- 
sion Bench  ought  to  hold  that  the  widow 
was  entitled  to  collect  separately  the  rents 
of  the  whole  of  her  husband's  share  upoA 
the  assumption  that  she  was  in  legal  posses- 
sion of  her  husband's  share  as  an  admitted 
jf)int  proprietor  in  possession. 

There  was  no  admission  that  the  Widow 
ever  was  in  possession  of  her  husband's 
share  of  the  rent,  and  no  proof  of  it.  Her 
primd  facie  title  as  heir  to  her  husband  was 
rebutted  by  her  husband's  will ;  and,  as  I  have 
already  stated,  1  should  have  thought  thai,- 
where,  upon  the  death  of  a  member  of  ft 
joint  family,  his  interest  in  the  joint  estate 
passes  to  another  as  his  representative — as, 
for  instance,  where  there  is  a  joint  family 
consisting  of  four  brothers,  one  of  wliom 
dies  leaving  a  son,  or  without  issue  leaving  a 
widow — the  son  or  the  widow,  as  the  case 
may  be,  is  not  entitled  to  sue  separately  for 
the  share  of  the  deceased  member  of  rent 
received  jointly.  But  I  am  speaking  for 
myself  alone,  and  I  do  not  think  it  necessary 
to  express  any  decisive  opinion  on  that 
[)0int  now,  because  I  think  we  may  deter- 
mine this  case  upon  anoihcr  point,  nanaely, 
that,  as  the  will  was  proved,  and  the  widow 
had  no  power  under  it  to  convey  her  hus^ 
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band's  share  of  the  property,  the  plaintiff 
had  no  right  to  sue  for  any  part  of  the 
rent. 

As  to  that  part  of  the  3rd  question  by 
which  it  is  asked  what  orders  should  be 
given  as  to  the  share  claimed  by  one  of  the 
intervenors  to  have  been  devised  to  him  By 
the  husband  of  Gobind  Monee,  the  answer 
is  that,  the  intervenor  not  having  proved 
that  he  was  in  receipt  of  the  rent  up  to  the 
time  of  the  commencement  of  the  suit,  he 
is  out  of  Court.  But,  although  the  inter- 
vener is  out  of  Court,  still  the  plaintiff 
is  bound  to  prove  his  title,  and  the  will, 
being  proved,  shows  that  he  had  no 
title. 

Then,  as  to  whether  this  Court,  upon  the 
finding  of  the  Lower  Appellate  Court,  and 
on  the  devisee's   admission  of  not  having 
taken  out' a  certificate,  ought  to  consider  that 
the  devisee  is  not  in  possession  of  the  share 
said  to  have  been  conveyed  to  him,  it  ap- 
pears to  us  that,  in  a  suit  for  rent  by  a  de- 
visee under  a  wil!,  it  is  not  necessary  for  him 
to  obtain  a  certificate  of  will.     A  landlord 
dies  having  granted  a  lease  to  a  tenant,  and 
devises  his  estate  to  another  person,  that  per- 
son has  a  right  to  come  into  the  Collector's 
Court,  and  to  sue  for  rent  as  representative 
of  the  original  landlord.     He  is  not  bound  \ 
to  obtain  a  certificate,  and  the  Collector  is 
competent  to  try  his  title.  The  Collector  being 
the  Civil  Court  for  the  purpose   of  trying 
actions  for  rent,  he  has  power  to  try  whether 
the  person  who  claims  the  rent  as  legal  repre- 
sentative of  the  landlord  is  the  legal  repr^ 
sentative  or  not.     A  devisee  who  has  not 
obtained  a  certificate  is  not  out  of  possession. 
He  has  not  a  right  to  collect  the  debts  due 
to  the  testator.     But  it  is  not  contended  that 
the  devisee  in  this  case  claims  to  collect  anv- 
thing  due  to  the  testator.     He  only  claims 
to  collect  the  rents  due  since  the  death  of 
the  testator,    for  which   the   testator  could 
never  have  sued.     A  devisee  under  a  will 
can  sue  for  rent  without  obtaining  posses- 
sion.    Th6  will  gives  him  the  same  right  as 
the  testator  had. 

We  think  that  there  is  no  necessity  to  re- 
mand the  case  to  try  any  further  issues. 
It  appears  that,  in  point  of  fact,  there  was  a 
will  made  by  the  widow's  husband,  by  which 
the  plaintiff's  title  is  disproved — that  is  an 
answer  to  his  claim  to  the  rent. 

The  special  appeal  must  be  dismissed,  and 
the  decision  of  the  fud^  affirmed  with 
costs. 


The  nth  September  1866. 

Present : 

The  Hon'ble  H. V.Bayley  and  Shumbboonath* 

Pundit,  Judges. 

Right  of  occupancy— Suit  for  Pottah  at  fixed 

rates. 

Case  No.  1 596  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Purneah,  dated  the  i6th  March 
T866y  reversing  a  decision  passed  by  iht 
Deputy  Collector  of  that  District,  dated  the 
nth  November  186^. 

Shaikh  Lotf  Ali  (Plaintiff),  Appellant, 

versus 

Manick  Chand  Chuckerbutty  and  others 
(Defendants),  Respondents. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  Ramanath  Bose  for  Respondents. 

Though  a  ryot  may  have  asked  for  a  pottah  at  6xed 
rates,  yet,  if  it  be  clear  from  the  facts  pleaded  by  hin 
that  he  never  claimed  the  benefit  of  Section  3  of  Act  X. 
of  i^59»  And  has  pleaded  only  the  facts  required  br 
Section  5  of  the  Act,  he  is  entitled  to  obtain  a  pottth 
at  fair  and  equitable  rates,  for  the  period  specified  iD 
the  plaint,  or,  if  necessary,  to  be  fixed  by  the  Coarti 
if  he  can  prove  his  allegation  of  having  held  at  tJtf 
same  rate  for  20  years,  and  so  acquired  a  riglit  of  occo- 
pancy. 

Thfrf.  cannot  be  any  doubt  regarding  the 
real  intent  of  the  plaintiff's  plaint.  He  may 
have  asked  for  a  pottah  at  fixed  rates,  b« 
clearly  his  object  never  was  to  ask  for  a  pot- 
tah at  fixed  rates  in  perpetuity  on  the 
ground  of  Section  3  of  Act  X,  of  1859,  as 
he  distinctly  came  in  Court  upon  the  allega- 
tion of  having  held  the  jote  for  20  years 
under  two  different  pottahs,  and  so  had  ac- 
quired a  right  of  occupancy.  This  fact,  if 
proved,  would,  under  Section  5  of  the  said 
Act,  give  the  plaintiff  a  right  to  obtain  a 
pottah  for  a  period  specified  in  the  plaint,  or, 
if  necessar)-,  to  be  fixed  by  the  Court,  at  fair 
and  equitable  rates. 

The  precedent  quoted  by  the  Lower  Ap- 
pellate Court  against  the  claim  of  the  special 
appellant  does  not  fairly  apply  to  his  case. 

In  that  case,  apparently,  the  plaintiff  had 
asked  for  a  perpetual  pottah  at  certain  fixed 
rates  under  Section  3,  on  the  ground  of 
having  held  at  those  rates  from  the  time  of 
the  Decennial  Settlement.  It  was  properly 
held  in  that  case  that,  having  failed  to  prove 
that  he  is  entitled  to  obtain  what  he  asb 
under  Section  3,  the  plaintiff  cannot  be  al- 
lowed to  fall  back  upon  Section  5  to  obtain 
a  pew  relief  not  asked  in  the  plaint,  and 
which  relief  relates  to  a  state  of  facts  quite 
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different  from  those  upon  the  allegation  of 
which  the  suit  was  originally  brought  l?y  the 
plaintiff. 

In  this  case,  the  special  appellant  has 
alluded  only  to  the  facts  required  by  Section 
5  of  the  Act,  and  so  he  comes  under  that 
Section;  and,  if  he  succeeds  in  establishing 
his  allegations  on  this  point,  he  will  be  en- 
titled under  that  Section  to  obtain  a  pottah 
at  the  fair  and  equitable  rates  which  was 
the  relief  given  to  him  by  the  Court  of  first 
instance. 

We  accordingly  remand  the  case  to  the 
Lower  Appellate  Court  to  re-try  the  case 
with  reference  to  the  above  remarks. 

We  could  have  upheld  the  decision  of  the 
Court  of  first  instance  if  we  had  been  clearly 
satisfied  that  there  was  no  dispute  regarding 
the  rates  of  rents  decreed  by  the  Court  of 
first  instance. 


The  1 2th  September  i866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
justice,   and   the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges, 

Enfaanceiiient — Limitation — Declaratory  decree. 

Case  No.  41  of  1866  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
Jl£r.  F,  H.  Elphinstone,  Deputy  Collector 
of  Baughautf  dated  the  loth  Novem- 
ber j866, 

Doyamoyee  Chowdrainee  and  another 
(Plaintiffs),  Appellants, 

versus 

Bbolanath  Ghose  and  others  (Defendants), 

Respondents, 

Baboo  Onookool  Chunder  Mookerjee  for 

Appellants. 

Baboo  Anund  Chunder  Ghosaliox 
Respondents. 

A  decree  declaring  a  right  to  enhance  does  not  con- 
stxtate  a  **  cause  of  action."  A  suit  for  arrears  of  rent 
mt  an  enhanced  rate  after  notice  may  be  brought  with- 
out first  g'etting'  a  decree  in  a  merely  declaratory  suit 
esubttsbtng  the  plaintiff's  right  to  enhance. 

This  case  was  referred  to  a  Full  Bench  by 
Seton-Karr  and  Macpherson,  J  J.,  under 
the  following  order : — 

Referring     order, — ^The     first     quesiio.i 
which   arises  in   this  case   is,   whether  the 
appellant's  suit  for  the  rents  of  the  years* 
1264-1267  is  barred  by  reason  of  their  hav- 


ing, in  a  previous  suit,  sued  for  and  recovered 
the  rents  of  the  years  1268  and  1269.  Con- 
curring in  the  judgment  delivered  in  the 
case  of  Rajah  Sutto  Churn  Ghosal  versus 
Obhoy  Nund  Doss  (2  W.  R.,  Act  X.  Cases, 
3O,  we  are  of  opinion  that  the  present  suit  is 
not  barred. 

The  second  question  is  whether  Section 
30  or  Section  32  of  Act  X.  of  1859  is  ap- 
plicable to  this  suit — whether  the  appellants 
are  not  barred,  either  as  to  the  whole  or  as 
to  some  part  of  their  claim,  by  lapse  of  time. 
The  suit  is  brought  under  Act  X.  of  1859. 
The  plaint  was  filed  on  the  9th  of  August 
1865,  and  the  prayer  is  for  the  recovery  of 
the  arrears  of  rent  for  the  years  1264-5-6-7, 
On  the  23rd  Cheyt  1 264,  the  appellants  issued 
a  notice  to  enhance  the  rent  under  Regula- 
tion v.,  1 812,  and  on  that  notice  instituted  a 
suit  for  a  declaration  of  their  right  to  en- 
hance. That  suit  was  pending  for  many 
years,  and  it  was  not  until  the  31st  August 
1864  that  a  final  decree  was  passed.  The 
decree  declared  the  right  to  enhance,  and 
fixed  the  amount  of  the  enhanced  rent,  but 
did  not  make  any  order  under  which  the 
appellants  could  in  that  suit  recover  the 
arrears  due.  Within  one  year  from  the  31st 
August  1864,  the  present  suit  was  instituted 
to  recover  the  arrears  at  the  enhanced  rate. 

The  appellants  contend  that,  under  Sec- 
tion 30  of  Act  X.,  this  suit  is  within  time, 
and  they  are  entitled  to  recover  all  the  ar- 
rears which  they  claim.  They  treat  the  date 
of  the  decree  declaring  their  right  to  en- 
hance as  *  the  date  of  the  accruing  of  the 
cause  of  action,"  and  they  rely  on  the  deci- 
sion of  this  Court  in  the  case  of  Joymonee 
Dossee  versus  Hurronath  Roy  (2  W.  R. 
Act  X.  Cases,  51). 

The  respondents  contend  that  the  case 
falls  under  Section  32  of  Act  X.,  and  they 
rely  on  the  case  of  Hurronath  Roy  versus 
Gooroodoss  Biswas  (3  W.  R.,  Act  X.  Cases, 
19). 

The  two  cases  referred  to  appear  to  us 
to  be  in  direct  conflict.  We  therefore  refer 
this  second  question  for  the  decision  of  a 
Full  Bench. 

J  he  Judgment  of  the  Full  Bench  was  de- 
livered by — 

Peacock,  C,y. — This  suit  was  brought  on 
the  9th  August  1865  to  recover  arrears  of 
rent  at  an  enhanced  rate  for  1264,  1265, 
1266,  and  1267  (that  is,  from  1857  to  i860 
inclusive),  the  rents  for  1859  to  i860  being 
arrears  which  accryed  after  the  passing  of 
ActX.  of  1859,  and  those  for  1857  and  1858 
before  the  passing  of  that  Act. 
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A  notice  of  enhancement  was  given  on 
the  23rd  Cheyt  1264,  corresponding  wiih 
1857,  which  was  before  the  passing  of  Act 
X.  of  1859 ;  and  a  suit  was  commenced  for  a 
declaration  of  the  plaintiff's  right  to  enhancfe. 
That  suit  was  pending  many  years,  and  on 
the  31st  August  1864  a  decree  was  given 
which  merely  declared  the  plaintiff's  right 
to  enhance  the  rent,  and  the  rale  to  which 
he  was  entitled  to  enhance  it ;  but  the  decree 
did  not  make  any  order  for  the  payment  of 
arrears  to  the  plaintiff. 

The  question  referred  to  a  Full  Bench  is 
whether  the  present  suit  for  the  arrears, 
which  was  commenced  within  one  year  after 
the  decrfee  in  the  former  suit,  and  more  than 
three  years  afterj  the  end  of  the  year  i860,  or 
1^67,  the  last  year  in  respect  of  which  any 
portion  of  the  rent  sued  for  is  claimed,  was 
barred  by  limitation  or  not. 

Section  32,  Act  X.  of  1859,  provides  that 
"  suits  for  the  recovery  of  arrears  of  rent 
"shall  be  instituted! within  three  years  from 
"the  last  day  of  the  Bengal  year,  or  from 
"the  last  day  of  the  month  of  Cheyt  of  the 
"Fuslee  or  Willayuttee  years  in  which  the 
"arrears  claimed  shall  have  become  due;" 
and  Section  30,  Act  X.  of  1859,  enacts  that, 
"  except  as  otherwise  herein  provided,  all  suits 
"  instituted  under  this  Act  shall  be  com- 
"  menced  within  the  period  of  one  year  from 
"the  date  of  the  accruing  of  the  cause  of 
"  action." 

If  this  is  a  suit  for  the  recovery  of  arrears 
of  rent,  and  if  the  case  falls  within  Section 
32  of  Act  X.,  it  is  barred.  But  it  is  con- 
tended that  the  cause  of  action  did  not  ac- 
crue until  the  decree  in  ihe  declaratory  suit 
was  passed,  and  that  the  case  consequently 
falls  within  Section  30. 

Two  conflicting  cases  are  referred  to :  /j/, 
Joymonee  Dossee  vs.  Huronauth  Roy,  i 
Weekly  Reporter,  Act  X.  Cases,  5 1 ;  2nd, 
Humeedoodeen   vs.   Razeooddeen,   3   idem, 

21. 

The  question  is,  whether  this  is  a  suit  for 
arrears  of  ren:,  or  upon  some  other  cause  of 
action.  But,  for  the  former  of  the  two  cases 
which  have  been  cited,  I  should  have 
thought  it  clear  that  a  decree,  declaring  that 
the  plaintiff  had  a  right  to  enhance,  was  not 
a  cause  of  action.  The  non-payment  of  the 
rent  at  the  enhanced  rales,  and  not  the  de- 
claration of  a  Civil  Court  that  plaintiff  had 
a  right  to  enhance,  was  ihe  cause  of  action. 
The  action  for  that  cause  might  have  been 
brought  if  the  decree  had  never  existed.  A 
suit  for  arrears  oi  rent  at  an  enhanced  rate. 


after  notice,  may  be  brought  without  first 
obtaining  a  decree  in  a  declaratory  suit  that 
the  plaintiff  has  a  right  to  enhance. 

Section  14,  Act  X.  of  1859,  ^7*-  "*^°y 
"  under-tenant  or  ryot  on  whom  such  notice 
"  as  aforesaid  has  been  served  mav  cont^ 
"  his  liability  to  pay  the  enhanced  rent  dc* 
"  manded  of  him,  either  by  complaiDi  o( 
"excessive  demand  of  rent  as  hereinafter 
"  provided,  or  in  answer  to  any  suit  prefer- 
"red  against  him  for  recovery  of  arrears  of 
"the  enhanced  rent;"  and  Regulation  V. 
of  1812  (the  Regulation  which  was  in  force 
before  Act  X.  of  1859  was  passed)  «1» 
allowed  the  land-owner  to  sue  for  rem  at  an 
enhanced  rate,  after  notice,  without  previ- 
ously obtaining  a  decree  declaring  that  he 
had  a  right  to  enhance.  The  decree  in  the 
declaratory  suit  may  be  used  in  evidence 
between  the  same  parties,  but  it  cannot 
constitute  a  cause  of  action.  A  decree  in  a 
suit  instituted  in  1859  declaring  that  the 
plaintiff  had  a  right  to  enhance  could  not 
constitute  a  cause  of  action  in  respect  of  the 
rent  for  i860. 

If  a  doiibt  existed  whether  defendant  held 
under  a  tenure  liable  to  enhancement  of  rent 
or  not,  it  might  be  well  to  settle  the  qnestioQ 
once  for  all  by  a  declaratory  suit.  But  then 
could  be  no  decree  in  that  suit  which  would 
bind  the  tenant  to  pay,  or  the  landlord  tfi 
receive,  a  particular  rate  for  ever,  whatever 
might  be  the  rates  for  adjoining  lands,  or 
the  value  of  the  produce  or  productive  pet- 
ers of  the  land  in  time  to  come. 

Parties  are  often,  I  regret  to  say,  pot  to 
much  unnecessary  expense  and  delay  by  these 
declaratory  suits.  There  was  no  ncccsity 
in  this  case  to  bring  a  suit  for  declaratiofi 
of  the  right  to  enhance — at  least,  the  arrears 
claimed  might  have  been  sued  for  wiihotf 
such  a  suit  or  a  decree  pronounced  on  it 
The  non-payment  of  the  rent  was  the  cansc 
of  action.  The  suit  was  for  arrears  of  rent  at 
an  enhanced  rate.  Section  32  was  the  rule 
of  limitation  applicable,  and  Section  50  did 
not  apply.  Even  if  one  year  was  the  period 
of  limitation,  the  decree  in  1864  was  ooithe 
cause  of  action,  and  the  one  year  did  notrto 
from  the  date  of  that  decree. 

With  regard  to  the  rent  for  1859  and  i8fe 
which  became  due  after  Act  X.  came  into 
operation,  the  suit  is  clearly  barred,  whether 
the  limit  was  3  years  under  the  first  part,  or 
3  monihs  under  the  last  part,  of  the  SectiflO| 
Probably  3  years  was  the  period,  as  jj* 
*notice  of  enhancement  was  not  given  tinder 
Section  13,  Act  X. 

f 


t866.] 


AclX. 


TUB  WkBKLY  kX^tMtTBlL. 


SultHgi. 


f9 


As  to  the  arrears  for  1264  and  1265.  or 
1857-1858,  the  following  part  of  Seciion  32  is 
applicable : — 

"  For  arrears  of  rent  due  at  the  passing  of 
"  this  Act,  the  suit  shall  be  brought  within 
"  three  years  after  the  passing  of  this  Act, 
'  or  within  the  period  now  allowed  for  the 
"  institution  of  such  suits  in  the  Civil  Court 
"whichever  may  first  expire." 

The  period  of  3  years  from  the  date  of  the 
passing  of  the  Act,  expired  in  April  1862, 
and  consequently,  as  to  arrears  for  1857- 
1858,  the  suit  was  barred  when  brought 
on  the  9th  August  1865. 

We  think  that  the  ruling  in  the  second  of 
the  two  cases  cited  was  the  correct  one. 

This  appeal  will  be  dismissed  with  costs. 


The  13th  September  1866. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  L.  S. 
Jackson,  Judges. 

Dttma^s — Section  io»  Act  X.  of  XS59. 
Case  No.  1325  of  1866  under  Act  X.  of  1859. 

Spinal  Appeal  from  a  decision  passed  by 
Mr.  F,  Tucker,  Judge  of  Dinagepore, 
dcUtd  the  31st  January  1866,  affirming  a 
decisi&u  passed  by  Moulvie  Ameer ooddeen 
Ahnted^  Deputy  Collector  of  Bhowany- 
gunge,  dated  the  joth  June  i86£. 

Someena  Beebee  (Defendant),  Appellant, 

versus 

Koylas  Chunder  Roy  (Plaintiff),  Respondent. 

Bahoos  Sreenatk  Doss  and  Issur  Chunder 
Chuckerbutty  for  Appellant. 

Ba^os  Dwarkanaih  Milter  and  Debendro 
Narain  Bose  for  Respondent. 

Oantau^es  under  Section  10,  Act  X.  of  1859,  are  recover- 
able only  in  respect  of  money  actually  paid  as  rent. 

NiMTtnan,  J, — ^This  was  a  suit  instituted 
In  the  Deputy  Collector's  Court  by  an  under- 
tenant, alleging  that  receipts  had  been  with- 
held from  him  for  money  paid  by  him  as 
TtxA.  He  claims  damages  under  Section  10, 
Act  X.  of  1859. 

It  appears  that  the  plaintiff  has  paid  499 
rupees  on  account,  of  Governnaent  revenift 
in  the  Dinagepore  Collectorate,  i89.nip9^ 


in  the  Bograh  CoUectorate,  and  26  rupees 

7  annas  on  account  of  Income  Tax,  besides 

8  rupees  8  annas  remitted  in  cash  to  the 
defendant.  The  Lower  Court  has  given  the 
plaintiff  a  decree  for  800  and  odd  rupees  as 
damages  under  Section  10.  The  defendant 
appeals. 

I  am  of  opinion  that,  except  as  to  the  sum 
of  8  rupees  8  annas,  no  part  of  this  money 
was  paid  by  the  plaintiff  as  rent  within 
the  meaning  of  Section  10,  and  consequently 
that,  as  to  the  remaining  sums,  the  plaintiff 
is  not  entitled  to  sue  his  landlord  under 
Section  10  in  the  Collector's  Court  for 
damages  for  not  giving  him  receipts.  He 
alleges  that,  under  the  terms  of  his  pottah, 
he  is  bound  to  pay  Government  revenue 
and  Income  Tax,  and  that,  under  the  special 
terms  of  the  contract  in  the  pottah,  the 
payment  of  Government  revenue  and 
Income  Tax^  is  payment  of  rent  entitling 
him  to  receive  dak  hi  las  from  his  zemindar. 
If  that  be  so,  he  will  be  entitled  to  sue  for 
damages  in  the  Civil  Court  for  the  breach 
of  the  contract  by  the  zemindar  in  refusing 
to  give  him  such  dakhilas ;  but  he  has  no 
remedy  under  Seciion  10,  Act  X.  of  1859, 
which  merely  contemplates  cases  of  money 
actually  and  simply  paid  as  rent. 

The  damages  must  be  reduced,  therefore, 
to  the  sum  of  17  rupees,  being  double  the 
amount  of  8  rupees  8  annas  actually  paid 
as  rent. 

The  costs  in  all  the  Courts  will  be  in 
proportion. 

Jackson,  J,— I  wish  only  to  add  this.  It 
appears  to  me  perfectly  clear  that  in  this 
case,  except  in  respect  of  the  small  sum 
actually  paid  in  cash  to  the  zemindar,  the 
plaintiff  had  not  brought  himself  within  the 
terms  of  Section  10,  Act  X.  of  1859. 

The  plaintiff  alleged  that,  under  the  agree- 
ment  between  him  and  the  zemindar,  he  was 
to  pay  to  the  Collector  certain  sums  on 
account  of  Land  Revenue  and  Income  Tax 
due  from  that  zemindar,  and  that  he  should 
make  over  the  receipts  which  he  obtained 
from  the  Collector  for  those  sums,  and  that 
in  exchange  for  those  receipts  he  should 
receive  from  the  zemindar  dakhilas  for  the 
amounts  of  his  rents.  At  the  outside,  there- 
fore,  all  that  the  plaintiff  in  this  case  could 
have  been  entitled  to  would  be  that,  if  he  had 
actually  made  over  to  the  zemindar  the  re- 
ceipts which  he  had  got  from  the  Collector  for 
the  amounts  paid  on  the  zemindar's  account 
the  zemindar  having  agreed  to  treat  such 
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receipts  as  cash  payments,  he  might  have 
been  possibly  entitled  to  sue  by  reason  of 
the  non-receipt  of  dakhilas. .  But  it  ap- 
pears that  the  plaintiff  has  not  made  over 
the  Collector's  receipts  to  the  zemindar  at 
all.  In  fact,  he  has  himself  produced  them  as 
evidence  in  this  case.  Under  our  Rent  Laws, 
as  well  under  Act  X.  of  1859  as  under  pre- 
vious laws,  the  ryot  is  bound  to  pay  his  rent. 
But  then,  as  security  to  the  ryot  in  order 
that  he  may  not  be  compelled  to  pay  his  rent 
over  again,  the  zemindar  is  bound  to  grant 
him  dakhilas  or  receipts  for  that  rent,  and 
the  dakhilas  must  also  specify  the  year  or 
years  on  account  of  which  rent  is  paid.  It 
is  quite  clear  that,  to  entitle  himself  to 
dakhilas,  the  ryot  must  first  have  paid  the 
rent.  In  this  particular  case  he  seems  not 
to  have  parted  with  the  receipts  which  the 
zemindar  was  bound  to  accept  as  rent.  I 
am  quite  disposed  to  concur  with  my  brother 
Norman  that  these  payments  do  not  represent 
money  paid  as  rent.  They  were  payments 
for  the  zemindar's  use  and  benefit,  and  the 
zemindar  had  agreed  to  treat  them  as  cash 
payments.  It  may  be  that  the  plaintiff 
would  have  his  remedy  in  the  Civil  Court 
against  the  zemindar  for  breach  of  the  cove- 
nant between  them.  But  it  is  perfectly  clear 
that  in  this  case  the  plaintiff  has  not  brought 
himself  within  the  provisions  of  Section  10, 
Act  X.  of  1859,  by  having  paid  rent  to  the 
zemindar  except  for  the  small  sum  of  8^ 
rupees.  Therefore,  I  agree  to  reducing  the 
damages  to  the  sum  of  17  rupees,  being  twice 
that  amount. 


The  13th  September  1866. 
Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

ytidges. 

£nhaAcement--Notice — Declaratory  decree. 

Case  No.  1302  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 

•   Principal  Sudder  Ameen  of  East  Burd- 

wan,  dated  the  21st  December  186^,  modi- 

fying  a   decision  passed  by   the    Sudder 

Ameen  of  that  District y  dated  the    28th 

November  186^. 


Romanath  Dutt  and  others  (Defendants), 

Appellants^ 

versus 

Joy  Kishen  Mookerjee  (Plaintiff), 
Respondent, 

Baboo  Boykuntnath  Paul  and  Moulvie  Syud 
Murhumut  Hossein  for  Appellants. 

Baboos  Mohendro  Lai  Shome  and  Pearet 
Mohun  Mookerjee  for  Respondent. 

Wh  ere  a  notice  of  enhancement  is  served  doru^ik 
pendency  of  a  suit  in  which  the  only  decree  whick  cm 
be  passed  is  one  simply  declaratory  of  the  plaiotBFs 
right  to  recover  rent  at  an  enhanced  rate,  and  fixinr  tkc 
rate  to  which  the  rent  is  to  be  enhanced,  the  notice  isio- 
operative,  and  will  not  enable  the  Court  to  give  a  decree 
in  that  suit  for  the  payment  of  a  sum  by  way  of  rest 
from  the  year  subsequent  to  the  service  of  the  notice. 

This  suit  has  been  pending  since  1853. 
It  is  a  suit  for  rent  at  an  enhanced  raic 
Many  years  ago,  the  Sudder  Court  decided 
that  the  notice  to  enhance  which  was  said  to 
have  been  served  before  the  suit  was  brought 
was  insufficient,  and  that  the  suit  could 
therefore  proceed  merely  as  a  declaratory 
suit,  and  not  as  one  for  the  actual  rccovci)" 
of  rent  at  the  rate  at  which  the  Court 
should  eventually  fix  the  enhanced  rcnis. 
After  Act  X.  of  1859  came  into  force,  d» 
plainiiflF  served  the  defendant  with  notice  of 
enhancement  in  the  form  prescribed  by  Aa 
X.;  and  it  is  contended  that  this  notice 
cured  the  defect  in  the  proceedings  so  far  as 
to  entitle  the  plaintiff  to  recover  in  this  snii 
rent  at  the  enhanced  rate  ultimately  fixed  by 
the  Court  from  the  year  after  that  in  whii 
the  notice  under  Act  X.  was  served. 

We  think  that  this  notice  is  inoperaliw 
for  the  purposes  of  the  present  suit,  bdng 
served  during  the  pendency  of  the  sail,  and 
that  the  only  decree  which  can  be  passed 
now  is  one  simply  declaratory  of  the  plaint- 
iff's right  to  recover  rent  at  an  enhanced 
rate,  and  fixing  the  rate  to  which  the  rent  is 
to  be  enhanced  {see  Joy  Kishen  Mookeijcc 
versus  Brojonath  Dutt,  8  Sevestre,  page  799)- 
In  this  respect,  therefore,  the  decree  of  the 
Lower  Court  is  wrong ;  it  must  be  altered  so 
as  to  make  it  simply  a  declaratory  decfde 
fixing  the  rent  at  the  rate  raised  by  the 
Lower  Court  (156  rupees  and  15  gundahs). 

In  all  other  respects  the  decree  of  tbe 
Lower  Court  is  affirmed. 

•  Each  party  will  pay  his  own  costs  of  duf 
appeal. 
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The  14th  September  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

X^ocal  Iiivestis^atioii—taldnuTees— Section  73, 

Act  X.  of  X859. 

Case  No.  1081  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
jist  January  1866^  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  i8th  September  fS6j, 

Doorga  Doss  Chatterjee  (Plaintiff),  Appellant, 

versus 

Gboroo  Chum  Mistree  and  others  (Defend- 
ants), Respondents, 

Bahoo  Poorno  Chunder  Shome  for  Appel- 
lant. 

No  one  for  Respondents. 

A  taidnuvees,  or  apprentice,  who  does  occasional 
work  as  a  copyist,  is  not  an  officer  of  Government  who 
jboakl  be  entrusted  with  the  making  of  a  local  enquiry 
fmd  report  under  Section  73,  Act  X.  of  1S59. 

This  is  a  suit  for  a  kubooleut.  The  De- 
puty Collector  caused  a  local  enquiry  and 
Ireport  10  be  made  under  Section  73  of  Act  X. 
of  1859  by  one  Halodhur  Gossamee,  who  is 
described  as  a  taidnuvees  in  the  office  of 
the  Collector,  who  does  occasional  work  as  a 
i&ofaarir. 

We  find  that,  under  Section  73,  such  en- 
quiry can  only  be  made  by  an  **  Officer " 
subordinate  to  the  Collector,  or  by  some 
other  opcer  of  Government  with  the  con- 
sent of  the  authority  to  whom  such  officer  is 
stibordlnate. 

A  taidnuvees,  or  apprentice,  who  does 
occasional  work  as  a  copyist,  is  not  an  officer 
of  Government,  and,  therefore,  not  a  person  to 
whom  the  Deputy  Collector  had  any  power 
to  refer  the  case  under  that  Section.  The 
enquiry  having  been  held  by  a  person 
whom  the  Deputy  Collector  had  no  power  to 
appoint  under  the  Section  in  question,  the  case 
must  be  remanded  to  the  first  Court  for  trial. 

We  direct  that  a  copy  of  this  judgment 
be  forwarded  to  the  Board  of  Revenue  in 
order  that  they  may  be  informed  of  the  irre- 
gularity committed  in  emplojing  a  person  of 
this  description. 

Vol.  VI. 


The  19th  September  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Enhancement — Decree  under  former  law  not 
affected  by  Act  X.  ^of  1859. 

Case  No.  1677  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  iiudder  Ameen  of  Hooghly^ 
dated  the  nth  April  1866,  modifying  a 
decision  passed  by  the  Moonsiff  of 
Hurripal,  dated  the  31st  August  186^, 

Modhoosoodun  Koondoo  and  others  (some 
of  the  Defendants),  Appellants, 

versus 

Gopee  Kishen  Gossain  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

No  one  for  Respondents. 

A  ryot  who  was  held  liable  by  a  decree  passed  in 
,855,  to  pay  an  enhanced  rent  on  the  ground  that  he 
had  not  paid  a  uniform  rate  for  12  years  before  the 
Permanent  Settlement,  is  not  entitled,  in  consequence  of 
the  delay  in  the  hearing  of  a  portion  of  his  claim,  to  ask 
for  a  modification  of  that  decree  on  the  ground  of  an 
alteration  in  the  law  made  subsequently  by  k€i  X.  of 
,859  by  which  uniform  payment  from  the  Settlement 
protects  a  ryot  from  enhancement. 

Plaintiff,  on  the  23rd  March  1853,  sued 
defendant  for  enhancement  of  rent  after 
issue  of  notice. 

Defendant  answered  that  no  notice  had 
been  served  upon  him,  that  he  had  paid  at  an 
uniform  rate  from  before  the  Settlement,  and 
he  pleaded  also  the  Statute  of  Limitotions, 
inasmuch  as  plaintiff  had  been  in  possession 
of  his  esute  for  i8»  years  before  he  brought 

the  present  suit. 
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The  Lower  Appellate  Court,  before  whom 
the  case  went,  found,  on  8th  June  1855,  that, 
in  a  suit  like  the  present  between  landlord 
and  tenant,  the  Statute  of  Limitations  would 
not  apply ;  that,  as  defendant  had  not  held 
for  1 2  years  before  the  Decennial  Settlement 
at  an  uniform  rate,  he  was  liable  to  enhance- 
ment, and  remanded  the  case  for  enquiry  into 
the  rate. 

The  defendant  then  appealed  specially  to 
the  Sudder  Court  on  the  point  of  limitation, 
and  the  Court  ruled,  on  the  26th  March  1857, 
that  that  Statute  would  not  apply.  With 
reference  to  a  point  taken  by  defendant,  viz.y 
that  the  Lower  Court  had  not  adjudicated  on 
a  point  taken  up  by  him,  that  no  notice  had 
been  issued  upon  him,  the  Court  remarked 
that  the  whole  case  was  before  the  Lower 
Courts,  and  would  be  enquired  into  by 
them. 

After  the  order  passed  in  special  appeal, 
the  first  Court  found  that  no  notice  had 
been  issued,  that  the  rates  were  of  a  certain 
nature,  and  that  plaintiff  was  liable  to  pay 
them  from  the  date  of  the  institution  of  the 
suit ;  the  Lower  Appellate  Court  affirmed  the 
first  Court's  judgment. 

Defendant  now  appeals  specially,  urging, 
firsty  that,  as  the  Lower  Courts  have  found 
that  no  notice  was  issued,  he  is  only  liable 
to  the  enhanced  rate  from  any  future  year 
in  which  notice  may  be  issued ;  and,  second y 
that,  although  he  has  been  determined  in 
1855  liable  to  pay  an  enhanced  rate,  inas- 
much as  he  had  not  paid  an  uniform  rate  for 
1 2  years  before  the  Settlement,  still  he  is  now 
entitled  to  the  favorable  terms  of  Ad  X. 
of  1859 ;  and,  as  he  has  paid  an  uniform  rent 
from  the  Settlement,  he  is  not  liable  to  be 
enhanced  at  all. 

On  the  first  point,  we  think  the  judgment 
cannot  stand,  as  no  notice  was  issued.  This 
judgment,  passed  in  defendant's  presence, 
will  stand  in  the  place  of  a  notice,  and  he 
will  be  liable  to  the  enhanced  rate  from  the 
beginning  of  the  year  following  that  in  which 
the  decree  fixing  the  rates  was  passed.  On 
the  second  point,  we  think  the  contention  of 
the  special  appellant  will  not  hold  water. 
The  decree  adverse  to  him  was  passed  in  ac- 
cordance with  the  law  in  force  in  1855.  He  is 
not  entitled,  therefore,  in  consequence  of  de- 
lay in  the  hearing  of  a  portion  of  his  claim, 
now  to  ask  for  a  modification  of  that  decree 
on  the  ground  of  an  alteration  in  the  law 
made  subsequently  to  the^date  of  the  passing 
of  the  decree  adverse  to  him.  We  reject 
the  application. 


The  20th  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Suit  ag^ainst  Agfent  and  Surety  (not  on  growrf 

common  to  both). 

Case  No.  1 733  of  1 866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Rajshakye,  dated  the  2itl 
February  i866y  reversing  a  decision 
passed  by  the  Deputy  Collector  of  M 
District,,  dated  the  21st  September  tS6j. 

Ram  Mohinee  Debia  (Plaintiff),  AppelUxi, 

versus 

Jabed  Sircar  and  another  (Defendants), 
Respondents, 

Baboos  Mohendro  Lai  Shome  and  Dehenin 
Narain  Bose  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

In  a  suit  for  collection-papers  and  monies  agamstt 
gomastah  and  his  surety,  a  decree  was  s^ven  asaiasttte 
eomastah,  and  the  surety  was  absolved  from  GabilH^ 
Plaintiff  appealed  to  make  the  surety  liable, anddft 
Judge  on  appeal  dismissed  the  claim  against  boa 
defendants. 

Held  that,  as  the  decision  of  the  first  Court  did  not 
proceed  on  a  ground  common  to  the  two  defendaBts, 
the  Judge  was  wrong  in  reversing  it  as  against  tk 
gomastan. 

This  was  a  suit  against  a  gomastah  for 
collection-papers  and  monies  said  to  haw 
been  appropriated  by  him,  as  also  against 
the  surety  of  the  said  gomastah,  wilh  1 
view  of  fixing  his  liability. 

The  Deputy  Collector  absolved  the  surelf 
from  liability,  on  the  ground  that  it  was  not 
proved  that  he  was  surety.  He  decreed  ibe 
suit  against  the  gomastah  for  the  dclivciy 
of  the  collection-papers. 

The  gomastah  defendant  did  not  appeal 
against  the  decision  which  was  adverse  to 
him.  The  plaintiff  appealed  wiih  a  view  of 
making  the  surety  liable.  The  surety  «M 
made  respondent,  and  must  have  appeared 
and  defended  the  appeal  in  the  Appellate 
Court,  for  we  find  the  Judge  distinctly  «• 
cords  that  he  did  so.  * 

The  Judge  went  into  the  whole  cas^  ai^ 
dismissed  the  whole  claim  of  the  plaintiff, 
including  even  that  against  the  gomastM 
who  had  not  appealed. 
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In  special  appeal,  it  is  contended — 

/x/.— rThat  the  gomastah  defendant  not 
having  appealed,  the  Judge  was  wrong  in 
dismissing  the  plaintiff's  suit  as  against  the 
gomastah. 

2nd, — ^That  the  Judge  ought  to  have  found 
whether  the  surety-defendant  was  surety  or 
not. 

It  IS  clear  that  Section  337  cannot  apply 
to  this  case  at  all,  for  the  decision  of  the 
first  Court  did  not  proceed  on  a  ground 
common  to  the  two  defendants  before  it. 
The  Judge,  therefore,  was  clearly  wrong  in 
reversing  the  decision  of  the  Court  of  first 
instance  in  favor  of  the  gomastah-defend- 
ant  who  had  not  appealed.  That  portion  of 
the  decision  of  the  Judge  must  therefore  be 
modified,  and  the  decision  of  the  first  Court 
against  the  gomastah  restored. 

On  the  second  point,  we  find  that  the 
Judge,  after  going  into  the  whole  case,  found 
that  the  .gomastah  was  not  liable;  it 
follows,  therefore,  that  the  surety  was  not 
liable.  The  surety  took  two  pleas— yfrj/,  a 
denial  of  being  surety;  second^  non-liability 
of  his  principal.  The  latter  having,  in  the 
presence  of  the  surety,  been  found  in  his 
favor^  we  cannot  interfere  in  special  appeal. 
Subject,  therefore,  to  the  above  modification 
of  the  Judge's  decision,  the  special  appeal  is 
dismissed  with  costs  and  interest. 


Baboos  Unnoda  Per  shad  Barter jee  and  Bhugo- 
huttee  Churn  Ghose  for  Respondent. 

A  Judg'e  Ts  not  bound  to  decide  the  genuineness  of 
the  receipts  if  he  is  satisfied  that  the  rent  at  which  the 
land  is  held  has  been  changed  within  20  years.  The 
amount  of  rent  paid  is  not  conclusive  evidence  of  the 
amount  of  rent  at  which  land  is  held,  but  may  be  rebut- 
ted by  showing  that  the  actual  rent  is  greater  or  less* 

There  is  no  ground  for  this  appeal.  The 
Judge  was  not  bound  to  decide  the  question 
of  the  genuineness  of  the  dakhilas  if  he 
was  satisfied  that  the  rent  at  which  the  land 
was  held  had  been  changed  within  20  years. 
The  amount  of  rent  paid,  though 'very 
strong  evidence  of  the  amount  of  rent  at 
which  land  is  held,  is  not  conclusive,  and 
may  be  rebutted  by  shewing  that  the  actual 
rent  is  greater  or  less. 

The  Lower  Court  was,  therefore,  right  in 
remanding  the  case  for  enquiry  as  to  what 
rent  was  fair  and  equitable.  The  quantity 
and  quality  of  land  held  by  the  appellant 
will  also  at  the  same  time  be  enquired  into. 
This  appeal  is  dismissed  with  costs. 


The  20th  September  1866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Rent — Receipts — Evidence. 

Case  No.  1598  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore^  dated  the  2nd 
April  1866,  reversing  a  decision  passed 
by  the  Depuly  Collector  of  that  District, 
dated  the  ^oth  December  1864, 

Anand  MoyeeDossia  (Defendant),  [Appellant, 

versus 


Sfaumo  Moyee  (Plaintiff),  Respondent. 


R.  E.   Twidale  and  Baboo  Bhowane^ 
Churn  Dutt  for  Appellant. 


The  2 1  St  September  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Witnesses  (Examination  of). 

Case  No.  1633  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  igth 
May  r866,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  i6th  November  r86^, 

Messrs.  R.  Watson  &  Co.  (Plaintiffs), 
Appellants, 

versus 

Nukee  Mundul  (Defendant),  Respondent, 

Messrs.  R.  T,  Allan  and  J.  S,  Rochfort  for 

Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A  Court  ought  not  to  reject  any  witnesses  in  attend- 
ance whom  the  parties  wish  to  call. 

Appellant's  ground  is  that  the  first 
Court,  being  satisfied  by  hearing  some  of  his 
witnesses,  stopped  his  case,  saying,  "  I  have 
not  thought  it  necessary  to  take  any  more 
evidence/'   and  that  the  Lower    Appellate 
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Court,  not  being  satisfied  by  the  evidence  on 
the  record,  should  not  have  decided  against 
him  without  hearing  him  out.  The  appel- 
lant applied  to  the  Judge  for  a  review  on 
this  ground,  but  the  Judge  rejected  the 
application,  saying  that  it  seldom  happens 
that  some  witnesses  are  not  sent  away 
unexamined,  and  that  such  a  pretext  would 
re-open  almost  every  case.  We  cannot  agree 
with  the  Judge.  It  may  well  be  that  it 
often  happens  that  many  witnesses  named  do 
not.appear,  or,  appearing,  are  not  examined 
by  the  parties  who  named  them ;  but  we  hope 
It  is  not  common,  and  it  certainly  is  not 
proper  for  the  Court  to  reject  any  witnesses 
in  attendance  whom  the  parties  wish  to 
call.  In  this  case  it  is  to  be  gathered  that 
the  witnesses  were  actually  in  attendance, 
and  the  Deputy  Collector  distinctly  takes  on 
himself  the  responsibility  of  not  examining 
them.  That  being  so,  appellant  is  entitled 
to  be  heard  out  before  a  decision  is  passed 
against  him;  and  we  remand  the  case 
to  the  Judge,  with  the  direction  that  he 
will  hear  the  rest  of  the  evidence  and 
then  decide. 


The  32nd  September  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  KL,  Chief 
JusHcey  and  the  Hon'ble  W.  Markby, 
Judge. 


(Section  90,  Act  X.  of  1S59)— 
Execution. 


Petition  against  an  order  of  the  Deputy 
Collector  of  Howrah, 

HeeraloU  Seal  and  others,  Petitioners^ 

versus 

Poran  Matteah  and  others,  Opposite  Party, 
Baboo  Asootosh  Dhur  for  Petitioners. 


No  one  for  Opposite  Party. 

The  meaning  of  Section  92,  Act  X.  of  1S59,  is  tbat  eo 
execution  shall  issue  upon  a  decree,  unless  a  ptoptt 
application  for  execution  be  made  within  three  yean 
from  the  date  of  decree. 

We  think  that,  giving  a  reasonable  con- 
struction to  Section  92,  Act  X.  of  1859,  th« 
meaning  is  that  no  execution  shall  issue 
upon  a  decree,  unless  a  proper  application  for 
execution  be  made  within  three  years  from 
the  date  of  decree.  If  the  meaning  of  tiie 
Section  is  that  the  warrant  of  execotioo 
must  be  signed  within  three  years,  a  paitv 
might  be  deprived  of  the  fruits  of  his  )udg* 
ment  in  a  case  in  which  he  has  to  execute  it 
against  heirs  or  representatives  of  the  judg- 
ment-debtor, though  he  may  have  acted 
with  the  greatest  diligence.  So,  if  he  makes 
his  application  within  three  years,  he  fluy 
lose  the  benefit  of  his  judgment  by  tiie 
delay  of  the  Judge  in  hearing  the  applica- 
tion and  deciding  the  point 

No  one  could  know  with  any  ccrtaJntf 
what  is  the  latest  period  for  making  his  ap- 
plication, as  he  cannot  calculate  ho«  kiog 
any  particular  Judge  will  be  in  deciding 
upon  it.  One  Judge  might  take  up  tbc 
application  immediately,  whilst  another  from 
press  of  business  or  otherwise  might  fail  to 
give  his  decision  within  three  years  of  tl» 
date  of  the  judgment,  when  it  would  be  too 
late  to  issue  the  warrant  of  execution. 

The  Deputy  Collector  has  declined  to 
issue  the  warrant  without  entering  in® 
the  merits,  on  the  ground  that  be  has  00 
jurisdiction  to  issue  a  warrant  after  three 
years  from  the  date  of  the  judgment,  notvitb- 
standing  the  application  was  made  to  tbe 
Collector,  and  the  tullubana  lodged  withia 
the  period  of  three  years.  We  think  that  be 
had  jurisdiction,  and  he  must  be  directed  to 
hear  and  determine  the  case  upon  its  merits. 

Let  a  copy  of  this  judgment  be  sent  to  tltf 

Deputy  Collector,   together   with  the  <Md«r 
drawn  upon  it. 
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The  25th  September  1866. 
Present  : 

•The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 
Enhancement— Alluvial  Land. 

Case  No.  1 520  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer gunge^  dated  the  Tjth 
March  iS66^  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  i  ith  November  iS6$. 

Baboo  Gopal  Lai  Thakoor  (Plaintiff), 
Appellant^ 

versus 

Kamur  AH  (Defendant),  Respondent, 

Mr,  R,  T,  Allan  and  Baboo  Onookool 
Chunder  Mookerjee  for  Appellant. 

Baboos  Unnoda  Per  shad  Banerjee  and 
Sreenath  Doss  for  Respondent. 

In  a  suit  for  enhancement  in  respect  of  an  accretion, 
the  plaintiff  is  not  bound  to  show  any  established 
talookdaree  rates;  but,  if  entitled  to  enhance,  oueht  to 
obtain  a  decree  for  enhancement  at  a  rate  proportionate 
to  that  paid  for  the  parent  tenure. 

In  the  case  of  accretions  to  recently  created  tenures, 
the  question  for  enhancement  will  mainly  depend  on 
the  engagements  of  the  parties. 

Campbell^  J. — This  is  a  suit  by  a  Ian  J  lord 
against  the  holder  of  a  kaimee  tenure,  that  is, 
a  holder  at  a  fixed  rate  of  a  tenure  described 
as  a  mouzah  or  village,  the  quantity  of  the 
land  not  being  specified. 

The  plaintiff  claims  enhancement  on  ihe 
ground  that  a  certain  quantity  of  land  had 
accreted  from  the  river. 

The  Judge  dismissed  the  suit  on  the 
ground  that  the  plaintiff  had  failed  to  sho\\ 
any  established  talookdaree  rates. 

We  think  that  this  ground  of  dismissal 
is  quite  insuflicient.  If  the  plaintiff  is  en- 
titled to  enhance,  he  ought  at  any  rate 
to  obtain  a  decree  for  enhancement  at  a  rate 
proportionate  to  that  which  he  pays  for  the 
parent  tenure. 

But  the  first  question  which  arises  in  this 
case  is  whether  the  defendant  is  liable  to 
any  enhancement.  It  appears  that  the 
tenure  is  not  an  ancient  tenure,  but  one  re- 
cently created  under  an  express  arrange- 
ment, viz.i  a  pottah  dated  in  1257  (1848), 
and  the  talook,  therefore,  -  is  not  protected 
from  enhancement  by  Section  15  of  Act  X. 
of  1859.  The  question  would  then  be 
whether  under  ordinary  law,  especially  with 
reference  to  Regulation  XI.  of  1825,  the 
tenure  is  of  that  description  that,  by  virtue 
of  the  engagements  of  the  tenant,  or  by 
established   usage,  it  is  liable  to  enhance- 


ment in  case  of  accretion.  In  the  case  of 
so  recently  created  a  tenure,  the  question 
will  mainly  depend  on  the  engagements  of 
the  parties. 

But  we  find  that  the  plain 'iff  has  failed 
to  put  in  either  the  original  engagement  or 
any  other  evidence  to  show  that  the  tenant 
is  liable.  The  issue  not  having  been  pro- 
perly tried,  we  think  it  necessary  to  remand 
the  case,  the  plaintiff  paying  the  costs  of 
the  regular  and  special  appeals,  that  an 
opportunity  may  be  given  to  plaintiff  to 
putting  in  the  original  engagement,  and 
proving  that,  under  that  engagement,  the 
defendant  is  liable  to  enhancement  on  ac- 
count of  the  increment  of  the  land.  If  from 
the  engagement  it  appears  that  the  defend- 
ant is  liable  to  enhancement,  we  are  dispos- 
ed to  think  that  the  enhancement  should  be 
at  a  rate  in  proportion  to  that  paid  for  the 
parent  tenure,  unless  the  engagement  con- 
tains any  provision  to  the  contrary. 

From  the  lease  which  has  been  referred 
to,  but  which  is  not  proved,  it  appears  that 
the  tenant  was  obliged  to  pay  a  certain  rent 
for  the  talook  demised  whether  it  was  "viet 
or  diy,  or  washed  away  by  the  river  or 
not;"  and  it  appears  to  us  that,  if  that  docu- 
ment is  a  genuine  lease,  the  natural  con- 
struction to  be  put  upon  it  would  be  that  the 
party  who  was  to  bear  the  losses  should  also 
receive  the  profits,  so  that  it  does  not  seem 
that  much  good  is  likely  to  result  to  appel- 
lant from  the  remand. 


The  4th  December  1866. 

Present: 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Right  of  Suit— Sale  in  execution  under  Act  X, 

of  Z859. 

Case  No,  1656  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  the  2^'Per^ 
gunnahsj  dated  the  2gth  March  1866, 
affirming  a  decision  passed  by  the  Sudder 
Ameen  of  that  District^  dated  thi  agih 
August  186^, 

Ram  Coomar  Holdar  and  others  (Plaintiffs), 

Appellants, 

versus 

Brojo  Coomai;  Chowdhry  (Defendant), 
Respondent, 
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Baboo  Bama  Churn  Banerjee  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

The  incident  of  a  deposit  gives  a  tenant  no  right  to 
institute  a  civil  action  to  set  aside  a  sale  made  in  exe- 
cution of  a  decree  under  Act  X.  of  1S59. 

Shumbkoonaih  Pundit y  y. — The  landlord 
ordinarily  could  not  sue  any  other  person 
than  the  tenant  registered  in  his  serishtah ; 
and,  on  the  death  of  the  tenant  so  recorded, 
the  landlord  caused  the  name  of  the  son  of 
the  deceased  to  be  entered  in  his  books  as 
successor.  The  landlord  then  sued  this  son 
of  his  deceased  tenant,  who  is  one  of  the 
plaintiffs  in  the  present  case,  and  one  of  the 
other  two  plaintiflfs  appeared  in  that  case 
claiming  to  have  an  interest  in  the  jote. 

The  defence  of  both  the  tenants  was  that 
the  landlord  could  not  sue  for  the  rents 
demanded ;  but  that  he  should  pay  himself 
from  some  money  in  deposit  in  the  Collector- 
ate.  This  plea  was  rejected,  and  a  decree 
given  to  the  landlord,  who,  in  execution  of 
this  decree,  sold  the  tenure. 

The  three  plaintiffs  now  sue  to  set  aside 
the  sale  on  the  ground  of  its  illegality,  owing 
to  the  previous  alleged  deposit. 

The  landlord  is  not  charged  with  fraud  in 
suing  only  the  son  of  his  deceased  tenant, 
and  the  fact  of  the  other  two  plaintiffs  being 
aware  of  the  suit  of  the  landlord,  and  having 
no  defence  separate  from  the  third  plaintiff 
sued  by  the  landlord,  is  not  denied.  The 
incident  of  a  deposit  would  not  give  to  the 
tenants  sued  any  ground  to  institute  a  civil 
action  to  set  aside  a  sale  made  in  execution 
of  a  decree  under  Act  X.  of  1859;  and,  as 
the  other  two  tenants  are  not  in  a  better 
situation  than  the  third  plaintiff  properly 
sued  by  the  landlord,  the  Lower  Appellate 
Court  was  right  in  dismissing  this  suit. 

We  accordingly  reject  the  special  appeal 
with  costs. 


The  4th  December  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges. 

Non-attendance  of  parly  as  witness— Section 
170,  Act  VIII.  of  2859. 

Case  No.  1682  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Hooghly,  dated  the 
2jrd  April  1866,  reversing  a  decision  pass- 
ed by  the  Deputy  Collector  of  Jehanabad^ 
dated  the  i^th  August  186$. 


Raj  Chunder  Ghose  (Plaintiff),  Appellant, 

versus 

Koylash  Chunder  Banerjee  (Defendant), 

Respondent, 

Baboo  Taruclinath  Sein  for  Appellant. 

Baboos     Woomesh    Chunder    Banerjee  and 
Nubo  Kishen  Mookerjee  for  Respondent. 

It  is  not  imperative  on,  but  discretionary  with,  the 
Courf,  under  Section  170,  Act  VIII.  of  1S59,  lo  pie 
a  decree  against  the  non-attending  party. 

Trevor,  J. — Plantiff  sued  defendant, 
after  an  issue  of  notice  under  Secttdn  i)  of 
Act  X.  of  1859,  for  an  enhanced  rent,  on  the 
ground  that  the  present  rent  was  below  the 
rate  for  such  lands  in  the  vicinity. 

The  defendant  pleaded  that  he  had  im- 
proved the  land  by  his  own  labour  and  ex- 
pense, and  that,  consequently,  he  was  not 
liable  to  any  increase  of  rent. 

The  first  Court,  without  procuring  the 
attendance  of  the  defendant  as  desired  by  the 
plaintiff  in  a  petition  presented  to  it,  gave 
plaintiff  a  modified  decree,  finding  that  the 
defendant  had,  to  a  certain  extent,  improved 
the  land.  The  Lower  Appellate  Court  found 
that  the  increased  productive  power  was 
entirely  owing  to  the  labor  and  expenditure 
of  the  defendant,  and,  therefore,  dismissed  the 
plaintiff's  suit. 

Plaintiff  now  appeals  specially,  urging 
that  the  Lower  Appellate  Court  has  taken  no 
notice  of  his  plea  that  defendant's  vendor, 
and  not  defendant,  improved  the  land ;  and 
that,  as  defendant  is  not  a  tenant  with  a  right 
of  occupancy,  he  cannot  saccessfttlly  raise 
the  plea  adopted  by  him ;  and,  2ndly,  that, 
even  if  he  could,  he  ought  to  have  been 
examined  on  the  subject  as  requested  by  him; 
but,  not  having  attended  after  summons,  the 
suit  should  have  been  decreed  ai^ainst  him 
under  Section  170,  Act  VIIL  of  1839. 

On  the  second  point  of  special  appeal,  ve 
observe  that  it  is  not  imperative  oa  the 
Court  to  give  a  decree  against  the  no&-<t- 
tending  party ;  such  a  course  of  procedare 
is  simply  discretionary.  We  see  no  grouDd^ 
therefore,  for  interfering  on  this  score. 

As  to  the  first  point  urged  by  specia}  ap- 
pellant, we  do  not  find  that  the  question  of 
defendant's  status  was  raised  regularly  by  the 
plaintiff.  He  merely  urged  that  the  impfove- 
ments  were  mada  by  defendant's  vendor,  with 
a  view  of  showing  that  defendant  could  ooi 
benefit  by  them,  and  not  of  showing  that  he 
was  a  mere  ryot  without  a  right  of  occnpan* 
cy.  Be  that  as  it  may,  the  Court  below  bis 
clearly  found  that  the  improvements  totri 
made    by   the  defendant^   and  net  iy  '^ 
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vendor.  As  the  parties  were  content,  whe- 
ther rightly  or  wrongly,  to  go  to  issue  on 
'this  pointy  the  Court  sees  no  ground  for 
interfering,  but  dismisses  the  special  appeal 
with  costs. 


The  4th  December  1 866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Enhancement — Plea  of  Lakheraj— Onus 
proband! — Limitation. 

Case  No.  1731  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghty,  dated 
the  8th  May  1866,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District^  dated  the  igth  August  186^. 

Ram  Cooraar  Ghossal  (Defendant), 
Appellant, 

versus 

Debee  Pershad  Chatterjee  (Plaintiff), 
Respondent, 

Baboos  Khetturnath  Bose  and  Tarucknath 
Sein  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 

In  a.  snit  for  enhancement  where  the  defence  is  that 

Grtof  the  land  b  mdl^  the  plaintiff  should  prove  that  he 
s  collected  rents  from  sucn  part  as  mdl  land,  before  he 
can  call  upon  the  defendant  to  prove  his  lakheraj  title ; 
and  even  then  the  plaintiff  must  sue  subject  to  the  Law 
of  lioiitalioa. 

BayUy,  J. — Plaintiff  sued  for  enhance- 
ment of  rent  on  19  beegahs  i  cottah  7 
chittacks  of  m^l  land,  for*  which  he  alleged 
that  he  received  Rs.  2012-10  hitherto. 

Plaintiff  issued  a  notice  under  Act  X.  of 
1B59,  stating  the  grounds  on  which  he  made 
the  demand,  viz.,  that  defendant  paid  at  rates 
below  those  paid  by  others  in  the  neigh- 
bourhood for  lands  of  a  similar  quality,  and 
thai  the  productive  powers  of  the  land  were 
increased. 

Defendant  stated  that  he  paid  Rs.  20-12-10, 
for  5  beegahs  15  cottahs  of  mdl  land, 
and  that  11  beegahs  16  cottahs  which  plaintiff 
claimed  to  enhance  were  partly  purchased,  and 
partly  ancestral  lakheraj ;  and  that  for  the 
3i41  lands  the  rents  paid  were  those  paid  for 
similar  lands  in  the  neighbourhood ;  and  that 
consequently  plaintiff's  suit  for  enhancement 
should  be  dismissed. 

.  The  first  Court  found  that,  of  the  above  1 1 
be^^ahs   16  cottahs,  5  beegahs  16  cottafis 


were  not  lakheraj,  but  that  6  beegahs  16 
cottahs  were  so. 

On  appeal  the  Lower  Appellate  Court  held 
that  the  5  beegahs  1 5  cottahs  of  land  which 
defendant  admitted  to  be  m^l  was  liable  to 
enhancement;  that  the  5  beegahs  10  cottahs 
of  alleged  purchased  lakheraj  were  not 
proved  either  to  have  been  purchased,  nor 
was  the  identity  of  the  land.  In  respect  to 
the  6  beegahs  6  cottahs  of  alleged  ancestral 
lakheraj,  the  Lower  Appellate  Court  held  that 
it  was  not  proved  to  have  been  such 
lakheraj. 

The  Lower  Appellate  Court  then  decreed 
the  right  to  enhance,  leaving  the  amount  and 
rates  to  be  ascertained  by  the  Court  below. 

There  is  a  special  appeal  by  defendant, 
urging— 

L — That  plaintiff  should  prove  that  he 
had  collected  m^l  rents,  over  the  lands  as  laid 
down  in  the  case  in  page  115  of  the  Full 
Bench  Special  Reports,  June  ist,  1863. 

!L— That  the  Lower  Appellate  Court  gives 
no  grounds  for  enhancement. 

We  consider  iht  first  plea  is  valid  accord- 
ing to  the  precedents  of  this  Court.  .  Plaint- 
iff should,  we  think,  prove  that  he  collected 
rents  from  this  land  as  m^l  before  he  can 
call  upon  defendant  to  prove  bis  lakheraj 
title,  and  plaintiff  even  then  must  sue  sub- 
ject to  the  Law  of  Limitation. 

In  this  vie^^  we  decree  this  special  appeal, 
and  renaand  the  case  for  re-trial  with  re- 
ference to  the  above  remarks. 


The  4th  December  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Enhancement— Declaratory  decree  passed 
before  Act  X.  of  1^59. 

Case  No.  1704  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  20th  April 
i866y  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
i^th  January  1866, 

Mr.  A.  B.  B.  Mackintosh  (Plaintiff), 
Appellant, 

versus 

Adar  Monee  Dossee  and  others  (Defendants), 

Respondents, 

Mr.  Barrow  and  Saboo  Nil  Monee  Sein  for 

Appellant* 
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Baboos  Romesh  Chunder  Miiter  and  Luleet 
Chunder  Sein  for  Respondents. 

A  suit  under  Act  X.  of  1850  will  not  lie  for  arrears  of 
rent  at  enhanced  rates,  in  conformity  with  an  unexecuted 
decree  declaring  the  plaintiff's  right  to  enhance  passed 
before  that  Act. 

Shumhhoonath  Pundit,  7.— The  special 
appellant  says  that  he  had,  some  years  ago, 
obtained  a  decree  enhancing  the  rents  of  the 
tenure  held  by  the  defendant-respondent,  and 
so  his  present  suit  should  not  be  considered 
as  a  case  for  arrears  at  enhanced  rate  under 
the  notice  which  he  served  under  Section  1 7 
of  Act  X.  of  1859.  He  further  contends  that 
his  case  is  for  obtaining  a  kubooleut. 

We  find  that  it  is  admitted  that  the  plaint- 
iff did  not  execute  the  decree  for  enhance- 
ment, and  for  several  years  collected  rents 
paid  by  the  tenant  before  the  decree  was 
passed.  It  is  also  clear  that  the  plaintiff 
brought  this  action  under  Section  17  of  Act 
X.  of  1859,  and  he  cannot  be  allowed  to  re- 
cover under  that  decree  and  against  the  pro- 
visions of  this  law.  In  other  words,  plaint- 
iflF  cannot  be  allowed  to  execute  the  former 
decree  through  a  suit  under  Act  X.  of  1859. 

The  decision  reported  in  pages  10  and  11 
of  Act  X.  Rulings  in  Volume  V.  of  the 
Weekly  Reporter,  15th  January  1866,  sup- 
ports this  view  of  the  case. 

We  accordingly  see  no  reason  to  interfere, 
and  reject  the  special  appeal  with  costs. 


The  5th  December  1866. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  W.  S. 
Seton-Karr,  fudges. 

Lease  (by  Lessee  from) Government). 

Cases  Nos.  1692  and  1693  of  1866  under 
Aft  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Officiating  Judge  of  Chittagong,  dated ^ 
the  ^th  April  1866,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District^  dated  the  rjth  July  i86s^ 

Bomeezoonissa  Sahoba  and  another 
(Defendants),  Appellants, 

versus 

Mr.  N.  Joachim  (Plaintiff),  Respondent, 

Baboo  Greeja  Sunkftr  Mojoomdar 
for  Appellants. 


Mr,  R,  E,  Twidale  and  Baboo  Sreenath 
Banerjee  for  Respondent. 

A  pottah  (granted  by  a  lessee  from  Government,  wbost 
lease  fell  in  by  his  own  default,  cannot  enure  beyond  the 
temporary  interest  of  the  grantor. 

Both  these  cases  turn  on  the  same  point, 
and  they  are  disposed  of  together  in  one 
judgment.  The  plarntiff  sued  certain  lyots 
for  kubooleuts  at  an  enhanced  rate,  and  the 
Deputy  Collector  dismissed  the  suits  on  the 
ground  that  the  plaintiff  was  bound  by  a 
pottah  granted  by  his  predecessor,  the  late 
lessee  from  Government,  and  also  that  the 
terms  of  the  pottah,  granted  to  the  platntiS 
himself  by  Government,  prevented  him  from 
realizing  any  thing  beyond  the  rent  taken 
by  the  late  lessee. 

The  late  lessee,  it  appears,  defaulted  after 
16  out  of  20  years  of  his  lease  had  expired, 
and  the  plaintiff  took  the  renoainder  of  the 
lease  under  a  fresh  agreement  from  Govern- 
ment. 

The  Judge  reversed  the  decisions  of  the 
Deputy  Collector,  holding  that  the  plaintiff 
was  not  bound  by  any  pottah  which  his 
predecessor  had  granted,  and  he  further 
held  that,  as  the  defendants  had  only  occn* 
pancy-rights,  they  must  execute  kubooleots 
at  the  rate  demanded  by  the  plaintiff. 

We  think  that  the  Deputy  Collector  is 
wrong,  and  that  the  Judge  is  right  in  his 
ruling.  The  pottah  granted  by  the  late 
lessee,. whose  lease  fell  in  by  his  own  defauld 
cannot  enure  beyond  the  temporary  interest 
of  the  grantor ;  and,  on  reference  to  the  plaial- 
iff's  own  pottah,  by  which  it  was  urged  ^ 
he  was  bound  not  to  enhance  the  rents  of 
the  mehal,  we  find  that  the  terms  of  that 
document  are  much  too  vague  and  general  to 
bind  the  plaintiff  in  the  manner  contended 
for.  The  plaintiff,  in  general  terms,  thereby 
agrees  to  collect  rents  according  to  the  set- 
tlement-papers, and  he  is  declared  entitled, 
amongst  other  things,  to  the  rents  of  all 
lands  newly  cultivated  or  not  included  in  the 
settlement.  But  he  is  nowhere  precluded 
from  exercising  his  legal  lights  as  a  farmer, 
or  from  enhancing  the  rents  of  ryots  where 
the  law  entitles  him  to  do  so,  unless  express- 
ly bound  by  the  terms  of  the  jumabundec; 
and  this  holding  is  not  shown  to  be  withio 
the  settlement  or  jumabundee. 

On  this  point,  then,  we  see  nothing  to  find 
fault  within  the  Judge's  decision. 

A  second  point  urged  on  us  is  that  the 
value  of  the  land  was  increased  by  the  pains 
%nd  expenditure  of  the  defendants.  Bat  no 
evidence  was  adduced  on  this  bead,  nor  is 
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So  far,  then,  we  should  affirm  the  deci- 
sion of  the  Judge.  But  it  is  urged  that  no 
enqoiry  has  been  made  as  to  the  quantity  of 
land  actually  in  the  possession  of  the  defend- 
aats,  who  distinctly  urged  that  the  plaintiff 
claimed  rent  for  more  than  was  really  held, 
and  it  is  also  pressed  on  us,  as  the  last  point 
in  the  case,  that  the  defendants  have  parted 
with  their  lands  by  conveyance  to  a  third 
partT. 

We  think  both  these  points  deserve  some 
enquiry.  If  the  ryots  bad  a  right  to  trans- 
fer their  tenures  without  the  consent  of  the 
zemindsr  or  farmer,  or  if  they  had  given 
him  notice  of  the  transfer  under  legal  forms, 
there  might  possibly  be  an  end  of  the  plaint- 
iff's case.  But  it  is  obvious  that  this  last 
plea  of  the  defendants  involves  the  very 
point  of  the  right  of  the  tenants  to  make  any 
such  transfer,  or  of  the  forms  under  which 
land  can  be  abandoned. 

As  regards  the  last  point  but  one,  viz., 
the  quantity  of  land  actually  held  by  the 
Mevdants,  there  should  be  an  enquiry  into 
this  also.  On  this,  the  defendants  must  ad- 
duce evidence,  or  a  local  enquiry,  if  necessa- 
ry, can  be  directed.  We,  therefore,  while 
affirming  the  position  taken  by  the  Judge  as 
regards  the  powers  of  the  new  lessee,  and  as 
regards  his  not  being  bound  by  his  engage- 
nmnt  with  the  Government,  remand  the  two 
cases  for  a  further  decision  by  the  Judge, 
with  regard  to  the  last  two  points,  vt'z.f  the 
qnantity  of  the  land  in  occupation  of  the 
defeadants,  and  the  alleged  transfer  of  the 
tenure.  The  Judge  will  decide  these  points 
with  reference  to  our  remarks  above. 


/?</j«/V  C^Ueciay  of  i hat  District,  daiidihe 
22nd  December  186^. 

Mtis^mut  Phool  Koonwar  and  others 
(Plaintiff^),  Appillanis, 

versus 

Mr.  W.  Chardon  and  others  (Defendants), 

Respondents, 

Baboo  Kalee  Kishen  Sein  for  Appellants. 
Babqo  {/ntmrf^h  Pose  for  Respondents. 

In  the  absence  of  any  covenant  by  the  assigriee  of 
the  lease  of  ^n  indig^o-factory  to  take  the  liability  for 
previous  rents  on  himself,  he  is  only  liable  for  rent 
which  ficcrued  after  the  date  of  his  assig^nment. 

Markby,  J, — In  this  case  the  plaintiff  has 
sued  the  defenda,ni  ?is  the  manager  of  two 
persons,  Prestwich  and  Solano,  who  were 
successive  lessees  of  an  indigo-factory,  the 
property  of  the  plaintiff.  The  claim  is  for 
the  rent  of  the  factory  which  accrued  for 
the  three  years  prior  to  the  assignment  by 
Prestwich  to  Solano.  The  Court  below  has 
found,  as  b  obviously  the  case,  that  the 
defendant  is  no  longer  manager  of  Prestwich, 
and  he,  therefore,  is  not  before  the  Court  at 
all.  As  regards  Solano,  the  Lower  Appellate 
Court  has  held  that,  in  the  absence  of  any 
covenant  by  Solano  to  take  the  liabiUty  for 
previous  •rents  on  himself,  he  is  only  liable 
for  rent  which  accrued  after  the  date  of  his 
assigriment.  This  is  in  entire  accordance 
with  ibe  Full  Bench  Decision  of  the  8th 
April  1864  (see  Sutherland's  Full  Bench 
Rulings,  p.  167),  £^nd  this  appeal  must  be 
dismissea  with  costs  and  interest. 


The  6th  December  1 866. 

Present : 

The  HoD'ble  F.  B.  Kemp  and  W.  Markby, 

yudffis. 

IimUko  Factory  (Assi^QOient  of^Reat 

Case  No.  1790  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  igth  April 
i866f  affirming  a  decision  passed  by  tHe 

Vol.  VI. 


The  6Lh  December  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 

EahancemAnt^Preaumption  of  unifbrm  ptLjmtat 
from  Permanent  Settlement 

Case  No.  221 1  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  7.  D.  Gordon,  Officiating  Judge  of 
Purneah,  dated^  the  20th  April  iS6s, 
affirming  a  decision  passed  by  the  Depufy 
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Collector  of  thai  District^  dated  the  joth 
December  1864, 

Prem  Sahoo'and  others  (Defendants), 
Appellants^ 

versus 

Shaikh  Nyamut  All  and  others  (Plaintiffs), 

Respondents. 

Baboo  Khettur  Mohun  Mookerjee  for 
Appellants. 

•    Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

In  a  suit  for  enhancement,  before  giving  the  defend- 
ant the  benefit  of  the  presumption  in  Section  4,  Act  X. 
of  iii59>  it  must  be  specifically  and  expressly  determin- 
ed that  he  has  established  payment  at  uniform  rates 
for  20  years. 

Bqyleyj  J, — In  this  case  plaintiff  sued  to 
enhance. 

Defendant  in  fact,  though  not  in  precise 
words,  relied  on  the  presumption  in  Section 
4,  Act  X.  of  1859. 

The  first  Court  disbelieved  the  evidence 
adduced  by  defendant  to  shew  uniform  pay- 
ment and  for  a  sufficient  time  to  entitle  him 
to  the  protection  of  that  presumption,  and 
also  found  that  plaintiff's  witnesses  proved 
thai  the  present  jumma  was  created  after 
the  Permanent  Settlement. 

On  appeal  the  Lower  Appellate  Court  has 
specifically  confirmed  the  decision  of  the 
first  Court  as  to  area  and  rates,  and  generally 
upholds  the  decision,  but  does  not  expressly 
slate  whether  it  considers  the  presumption 
contended  for  by  defendant  to  have  been 
established  or  not,  or  whether  the  plaintiffs 
have,  as  the  first  Court  states,  rebutted  the 
presumption  of  Section  4,  by  proving  the 
jumma  to<have  been  one  of  a  date  subsequent 
to  the  Permanent  Settlement. 

The  Lower  Appellate  Court  having  decreed 
plaintiff's  case,  defendant  specially  appeals, 
urging  — 

I. — That  the  Lower  Appellate  Court  should 
have  specifically  and  expressly  determined 
whether  defendant  had  or  had  not  established 
payment  at  uniform  rates  for  20  years,  so  as 
to  give  him  the  benefit  of  the  presumption 
in  Section  4,  Act  X.  of  1S59. 

IL — ^That  the  dakhilas  and  other  proofs 
'  of  defendant  to  make  out  that  presumption 
were  not  considered. 

IlL — That  the  objections  of  defendant  to 
the  Ameen's  report  were  not  decided  on. 


IV. — That  the  julkur  was  not  specified  in 
the  demand  for  enhancement  on  the  ground 
mentioned  in  the  plaint. 

We  think  that  the  Lower  Appellate  Court 
did  really  consider  all  the  evidence  as  to  area 
and  rates  including  the  Ameen's  report,  and 
came  to  its  conclusion  on  those  points  upon 
that  evidence.  But,  after  hearing  Counsel  on 
both  sides,  and  on  reference  to  ihe  record, 
we  think  that  the  special  appellant's  first 
and  second  pleas  as  above  taken  are  valid,  and 
on  the  fourth  plea  we  think  that  the  liabiliif 
of  the  julkur  to  enhancement  on  the  ground 
taken  as  to  the  rest  of  the  tenure, «.  ^.,  excess 
area,  should  be  specifically  adjudicated. 

We,  therefore,  remand  thecaseto  be  re-tried 
with  reference  to  these  remarks. 


The  8th  December  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  fudges. 

Ejectment — J  urisdictkm. 

Case  No.  1744  of  1866. 

Special  Appeal  from  a  decision  passed  by  ihi 
Principal  Sudder  Ameen  0/  Dacca,  datd 
the  sth  April  1866,  affirming  a  dedsin 
passed  by  the  Moonsij)^  of  thai  District,  icdd 
the  2gih  December  1864. 

Mr,  J.  P.  Wise  (one  of  the  Defendants), 

Appellant^  , 

versus 

Hurro  Chunder  Shaha  (Plaintiff), 
Respondent, 

Mr,  J,  S\  Rochfort  and  Baboo  Bungshn 
Dhur  Sein  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

To  brine  a  case  of  ejectment  within  the  jnmdidMiJ 
of  the  Collector's  Court,  there  must  be  Fome  direct  *d 
on  the  part  of  the  person  entitled  to  receive  the  itj|» 
either  by  ejecting  the  tenant  personally  or  by  ■• 
servants,  or  by  joming  with  those  who  actually  00  so. 

Seton-Karr,  J.— The  defendant  in  this 
case,  who  is  the  ijaradar  from,  and  io 
the  place  of,  the  zeminJar,  appeals  specially 
to  us,  mainly  on  the  ground  that  the 
plaintiff's  case  discloses  no  ground  of  actiofl 
in  the  Civil  Court,  and  that  the  suit  should 
have  been  brought  in  ihe  Revenue  Courts. 

It  is  true  that  the  plaintiff's  case,  as  ^^^ 
in  the  plaint,  is  that  he  purchased  the  i»i- 
rasi  right  in  Assin  1265,  and  that  the  veiwior 
i>f  the  tenure,  after  causing  the  lyou  w 
deliver  their  kubooleuts  to  the  purcbiser. 
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dispossessed  him,  the  purchaser,  in  the  month 
of  Kartick  following  from  the  tenure  and 
from  the  house  that  stood  thereon,  in  collu- 
sion with  the  defendant,  special  appellant, 
and  with  the  Pils,  ryots. 

In  support  of,  and  against,  this  contention, 
several  decisions  of  the  High  Court  have 
been  quoted,  but  we  only  ihink  it  necessary 
to  advert  to  one  of  them,  as  the  facts  and  the 
state  of  things  in  the  others  are  not  identical 
with  the  present  case.  That  decision  is  to 
be  found  at  page  17  of  Volume  III.  of 
Wyman's  Revenue  and  Police  Journal,  and 
it  lays  down  the  rule  that,  to  bring  a  case 
within  the  jurisdiction  of  the  Collector's 
Court,  there  must  be  some  direct  act  on  the 
part  of  the  person  entitled  to  receive  the  rent, 
either  by  ejecting  the  tenant  personally  or  by 
his  servants,  or  by  joining  with  those  who 
actaallv  do  so. 

In  the  case  before  us  the  allegation  was 
certainly  that  the  defendant,  special  appel- 
lant, had  colluded  Mith  the  vendor,  and  had 
turned  out  the  plaintiff.  But  the  finding  of 
the  Courts  on  the  evidence  before  them 
takes  the  case  out  of  the  ruling  relied  on. 
The  first  Court  finds  that  no  sooner  had  the 
plaintiff  entered  into  possession,  than  Kalee 
Pershad  Roy,  the  vendor,  in  collusion  with 
the  tenants,  dispossessed  him,  and  that  the 
special  appellant,  becoming  ijaradar,  ousted 
the  vendor  himself,  and  collected  the  rents 
from  Shib  Churn  P^l,  the  ryot  in  actual 
possession.  The  plaintiff  was,  therefore, 
not  ousted  by  any  act  of  the  zemindar,  de- 
fendant. 

The  Appellate  Court  endorses  this  finding, 
and  we  clearly  hold  the  effect  of  it  to  be 
that  the  plaintiff  was  not  dispossessed  by 
the  person  entitled  to  receive  the  rents,  or 
by  any  collusion  or  act  of  his  in  connection 
with  the  tenants,  defendants.  The  action 
was  thus  one  to  be  brought  in  the  Civil 
Court,  and  not  in  the  Collectorate,  and  we 
see  no  cause  for  disturbing  the  results  at 
which  the  action,  rightly  brought,  has  ar- 
rived. 

On  the  second  point  urged,  viz.,  that  the 
original  mirasi  .lease  has  not  been  pro- 
docedy  we  think  there  is  even  less  to  be 
said.  The  Courts  have  found  that  the 
plaintiffs  title  has  been  proved  by  other 
docamentary,  as  well  as  by  oral,  evidence, 
and  there  is  no  occasion  to  alter  the  decree 
for  this  omission. 

We,  therefore,  shall  allow  the  judgment 
to  stand,  and  we  dismiss  the  appeal  witk 


The  loth  December  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Enhancement — Presamption  under  Section  4, 

Act  X.  of  1859  (Rebuttal  ofK-Pleading:s— 

Special  AppeaL 

Case  No.  1671  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer  gunge  ^  dated  the  jrd 
April  1866,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District^  dated 
the  22nd  December  186^. 

Anung  Soonduree  Chowdhrain  (Plaintiff), 

Appellant, 

versus 

Doorga  Monee  Debee  (Defendant), 
Respondent. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

In  a  suit  for  enhancement,  positive  proof  and  not  a 
neg-ative  inference  of  a  varied  jumma  after  the  Decennial 
Settlement  is  requisite  to  rebut  the  presumption  arising 
under  Section  4,  Act  X.  of  1 859. 

The  plea  that  the  defendant's  dakhilas  do  not  show 
uniform  payment  of  rent  was  not  allowed  for  the  first 
time  to  be  orally  taken  in  special  appeal. 

Bayleyy  J. — The  grounds  taken  in  the 
petition  of  special  appeal  are  two,  viz,,  ist, 
that  the  settlement-papers  of  1199  B.  S. 
relied  on  by  defendant  having  been  found  to 
be  false,  this  fact  of  itself  rebuts  the  pre- 
sumption contemplated  by  Section  4,  Act 
X.  of  1859;  2nd,  that  the  Judge  is 
wrong  in  holding  that  the  defendant's  da- 
khilas from  1206  to  1249  B.  S.  are  not 
directly  denied  by  plaintiff.  The  special 
appellant's  pleader  asks  permission  to  take 
the  further  plea  not  in  his  petition  of  special 
appeal,  viz.,  that  the  dakhilas  of  defendant 
from  1250  to  1269  do  not  shew  uniform 
payment  of  rent. 

We  have  heard  Counsel  fully  on  this  third 
point;  but,  looking  to  all  the  facts  and  plead- 
ings in  the  case,  we  are  clearly  and  unhesi- 
tatingly of  opinion  that  the  plea  was  really 
so  obvious  a  one,  if  intended  to  be  urged  in 
this  shape,  that  it  would  be  an  embarrassing 
precedent  if  we  allowed  its  omission  from  a 
certified  ipetition  of  special  appeal  to  be 
passed  over  contrary  to  all  rules,  and  the 
plea  is  taken  here  now  for  the  first  time  at 
this  moment.  The  first  Court's  decision 
must  have  suggested  it  most  directly  to  the 
special  appellant;  and,  if  he  had  no  reason 
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for  not  eptering  it  in  hie  petition,  it  would  I 
have  been  there. 

Referring,  then,  to  the  first  and  second 
pleas,  we  do  not  agree  with  the  special 
appellant  that  the  mere  fact  of  the  settle- 
ment'^papers  of  1199  B.  S.,  not  being  found 
to  prove  defendant's  case,  shews  thereby 
that  there  has  been  a  varying  jumma,  so  as 
to  rebut  any  presumption  which  might  legal- 
ly arise  under  Section  4,  Act  X.  of  1859.  It 
is  not  a  negative  inference,  but  a  positive 
proof  of  a  varied  jumma  after  the  Decennial 
Settlement,  which  is  required  to  rebut  the 
presumption  referred  to. 

In  respect  to  the  Lower  Appellate  Court's 
view  of  the  absence  of  a  direct  denial  by 
plaintiff  of  the  dakhilas  of  defendant  of 
1206  to  1249,  we  have  fully  heard  the  pas- 
sage on  which  defendant  relies,  and  we  are  of 
opinion  that  there  is,  as  the  Lower  Appellate 
Court  holds,  no  sufficiently  clear  and  direct 
denial  of  those  dakhilas. 

This  being  our  view  of  the  pleas  taken 
in  the  special  appeal,  we  dismiss  the  special 
appeal  with  costs. 


The  10th  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonaih 

Pundit,  Judges, 

Rent  (Asseasmefit  of) — Bastoo  and  Oodbaatoo 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Moorshedahady  dated  the  gih  2)^* 
cembef  ^86^,  modifying  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 

-   dated  the  30th  September  1863, 

Prem  Lai  Chowdhry  (Plaintiff  j,  Appellant, 

versus 

Mr.'B.  M.  Brown  and  others  (Defendants), 

Respondents, 

Baboos  Divarkanath  Mitter,  Gopal  Lai 
Milter,  and  Greesh  Chunder  Ghose  for 
Appellant. 

Baboo  Jugodanund  Mookerjee  for  Re- 
spondents. 

When  landi  are  liable  to  be  assessed  with  rent  as 
6asUH>,  and  when  as  oodbastoo  lands. 

Shumbhoonaih  Pundit,  J, — The  I/)wer  Ap- 
pellate Court  has,  after  remand,  f':i!y  ascer- 
tained upon  what  lands  houses,  &c.,  are 
built,  ftnd  what  lands  are  not  occupied  b\ 
buildings.  All  the  blocks  of  lands  upon 
which  different  parts  of^  factories,  such  as 
vats  and  other  buildings  are  situated,  toge- 


ther with  such  intervening  lands  as  coaU 
properly  be  classed  with  buildings,  have  bees 
assessed  as  bastoo  lands,  and  the  rest  of  the 
lands  occupied  by  the  respondent,  havebea 
assessed  at  the  oodbastoo  rate. 

The  special  appellant  claims  a  decree  for 
all  these  lands  at  the  bastoo  rate.  The 
case  of  a  ryot,  building  a  group  of  a  few  hots 
upon  a  small  piece  of  ground,  used  by  bimis 
his  residence  and  cowshed,  &c.«  and  kee|UQ; 
a  portion  of  lands  as  the  oothan  of  bis 
house,  is  quite  different  from  the  case  of  aa 
indigo  or  silk  manufacturer  who  may  haie 
erected  a  number  of  buildings  scattered  over 
a  large  area  of  ground,  upon  one  part  of 
which  there  may  be  sotne  huts  and  cot' 
houses,  and  other  parts  may  be  waste  lands, 
or  used  for  other  purposes  than  buildings. 

There  are  not  walls  enclosing  the  whofe 
of  the  lands  of  the  respondents ;  and,  even  if 
there  were,  the  fact  of  their  existence  would 
not  justify  a  decree  for  all  the  lands  within 
the  enclosure  at  the  bastoo  rate,  merely  b^ 
cause  they  are  enclosed  within  walls,  when 
the  buildings  are  only  upon  a  ^mall  portioa 
of  the  lands,  and  a  few  huts  may  be  here, 
and  a  few  there. 

Looking,  then,  in  this  case  to  these  cob- 
siderations  and  to  the  definition  of  the  word 
site  or  foundation  of  buildings,  we  see  nO 
cause  to  interfere,  but  wish  to  remark  that, 
whenever  any  other  portion  of  the  lands  not 
assessed  as  oodbastoo  are  used  for  pofpofi** 
of  building,  and  for  erecting  houses  or  hots, 
the  plaintiff  may  be  entitled  to  demand  fof 
such  lands  rents  at  the  bastoo  rate.  At 
present  we  reject  the  special  appeal  witll 
costs. 


The  1 0th  December  t866. 

Present  : 

The  Honble  G.  Loch  and  A.  G»  Macph«^ 

eon,  fudges. 

Service  of  sununofis— Evidence  (Naxir's 

rep<»rt). 

Case  No.  623  of  1866. 

Miscellaneous  Appeal  from  an  order  pasHi 
by  th^  Deputy  Collector  of  TipperA 
dated  the  26th  August  1866, 

Ram   Soondur    Chuckerbutty    (one  of  ^ 
Defendants),  Appellant^ 

versus 

^  Kalee  iKomul  Dult  (Plaintiff),  RespondenL 

Baboo  Bama  Churn  Bamrjet  for  Appcfli»t 
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No  one  for  Respondent. 

The  report  oF  a  Nazir  that  summons  has  been  served 
on  a  defendant  is  Hot  legal  proof  of  service. 

Locky  y. — The  report  of  a  Nazir  that 
summons  has  been  served  on  a  defendant  is 
not  proof  of  service  as  required  by  law. 
The  Court  should  examine  the  officer  who 
served  the  summons,  or  any  person  on  the 
part  of  the  plaintiff  who  accompanied  the 
officer  to  point  out  the  debtor.  The  Case  is 
remanded,  with  direction  to  the  Court  below, 
to  require  plaintiff  to  produce  evidence  that 
the  summons  was  duly  served  ;  and,  after 
bearing  it,  to  dispose  of  the  case. 


The  I  tth  December  i866« 

Present : 

Th«  Hon'ble  H.  V.  Baylcy  and  Shumbhoonath 

Pundit,  Judges, 

Res  jodicata— Rent— Abatement^Measuring 

rod. 

Case  No.  1778  of  1866  under  Act  X*  of  1859. 

Special  Appeal  from  a  decision  parsed  by 
the  Judge  of  EcLst  Burdwan,  dated  the 
6th  Jun<  1866,  reversing  a  decision  passed 
by  tht  Deputy  Collector  of  that  District, 
daifd  iki  2ytk  February  tS66, 

Sr«eraunt  Mundul  (Plaintiff),  Appellant^ 

versus 

Meer  Athur  Ali  (Defendant),  Respondent, 

Baboos  Gopal  £al  Miiter  and  Kalee  Kishen 

Sein  for  Appellant. 

No  one  for  Respondent. 

A  previous  rent-suit  which  can  only  decide  the  c)ues- 
tion  of  liability  to  rent  is  not  res  Juaicata  in  a  suit  for 
abateciient  of  rent  on  the  groundf  of  decrease  of  area, 
as  to  the  question  of  what  is  the  proper  measuring  rod. 

Bayley^  J, — Plaintiff  in  this  case  sued 
for  abatement  of  reht  on  the  plea  of  de- 
t:rease  of  area  to  the  extent  of  beegahs 
1015-13. 

Defendant  pleaded  that,  in  a  suit  for  ar- 
leaiv  of  rent  decided  in  the  year  i86x  (9th 
January),  the  area  was  found  by  local  en- 
quiry and  measurement  not  to  be  diminished 
by  the  amount  stated  by  plaintiff,  but  to  be 
36-^-13,  and  that  rent  was  decreed  againjit 
piaintlff  accordingly  ia  (hat  €«ae» 


Defendant  also  pleaded  that  the  rod  was 
to  be  taken  bv  the  cubit  of  18  inches,  and 
plaintiff  alleged  it  should  be  a  cubit  of  20 
inches. 

The  first  Court  held  that  20  inches  made 
the  cubit,  and  that  the  area  of  plaintiff's 
tenure  was  tl-\y\^,  and  the  proper  jumma 
16-12-6. 

The  Lower  Appellate  Court,  on  defendant's 
appeal,  held  that  the  case  was  res  adjudic&ta^ 
by  the  rent-suit  of  1861,  and  that  plaintiff's 
present  suit  was  therefore  barred.  The 
Lower  Appellate  Court  accordingly  dismissed 
plaintiff's  suit. 

The  plaintiff  appeals  specially,  urging  thftt 
the  matter  is  not  res  adjudiccU^,  as  in 
the  rent*suit  the  issue  of  what  was  the  pro^ 
per  measuring  rod  was  not  a  matter  decided, 
or  the  issue  to  be  decided  in  that  CAse>  but 
only  the  liability  to  rent;  and  that  the  qnes- 
tion  of  what  is  the  proper  measuring  rod 
still  remains  to  be  decided  in  this  case,  and 
has  not  been  so. 

.  We  think  that  this  case  must  be  remanded 
upon  this  plea  of  the  special  appellant.  The 
rent-suit  did  not  directly  decide  whAt  is  now 
in  direct  issue,  W2.,  whether  20  or  18  inches 
went  to  the  cubit -of  the  local  standard  of 
measurement,  and  further  the  question  of 
the  area  is  the  direct  question  as  at  this 
present  timCy  not  what  it  was  before  this 
suit. 

We,  accordingly,  remand  this  case  to  be 
re-tried  with  reference  to  the  above  remarks. 


The  I  ith  December  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges. 

Jnrisdiction. 
Case  No.  3013  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Kalee  Kinkur  Roy^  Principal 
Sudder  Ameen  of  Chittagong^  dated 
the  24th  July  1861;,  affirming  a  decision 
passed  by  the  Moonsiff  of  Hatazaree^ 
dated  the  $th  August  1864, 

Ram  Mohun  Dey  and  another  (Defendants), 

Appellants, 

versus 

Ram  Surun  Dey  and  others  (Plainiiff^), 
Risp^nd^nts. 
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Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

In  a  suit  for  a  kubooleut,  the  Collector  ought  to  con- 
fine himself  to  the  matter  of  the  kubooleut  and  to  the 
I)revious  receipt  of  rent.  His  g^oing  beyond  his  jurisdic- 
tion and  trying  the  question  as  to  whom  the  land  belongs 
will  not  oust  the  Civil  Courts  from  their  jurisdiction. 

Seton-Karr,  J, — The  only  point  raised 
is  that  the  Lower  Courts  are  both  wrong  in 
considering  that  they  had  jurisdiction,  and 
in  entertaining  the  suit  at  all.  We  think 
the  Courts  were  right.  The  Collector,  in 
a  suit  which  the  present  special  appellants 
had  brought  against  the  present  respondents 
for  a  kubooleut,  had  ruled  that  the  lands 
belonged  to  the  special  appellants  now  before 
us.  But  this  was  a  question  which  the 
Collector  had  no  right  to  try.  He  should 
have  confined  himself  to  the  matter  of  the 
kubooleut,  and  to  the  previous  receipt  of 
rent  from  the  respondents.  That  he  did 
not  do  so,  and  that  he  entered  on  the  consi- 
deration of  matters  beyond  his  jurisdiction, 
will  not  oust  the  Civil  Courts  from  theirs. 

The  appeal,  which  is  on  this  sole  point,  is 
untenable,  and  is  dismissed  with  cosis. 


The  I  ith  December  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  W.  S. 
Seton-Karr,  Judges. 

Suit  for  kubooleut  at  enhanced  rent— Presump- 
tion under  Section  4,  ActX.  of  1859— Evidence. 

Case  No.  1857  of  1866  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  ijth 
April  1866,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  i8th  January  1866, 

Bykuntnath  Holdar  (Plaintiff),  Appellant, 

versus 

Chunder  Coomar  Shadhoofehan  (Defendant), 

Respondent. 


Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Judoonath  Mookerjee  for 
Respondent. 

In  a  suit  for  a  kubooleut  at  an  enhanced  rent,  the 
evidence  of  witnesses  to  the  defendant's  uniform  pa]^ 
ment  of  rent  for  20  years  is  lejrally  sufficient  to  entii 
him  to  the  presumption  of  Section  4,  Act  X.  of  1S55. 

Trevor,  J. — Plaintiff  sues  the  defendam 
for  a  kubooleut  at  an  enhanced  rent.  The 
defendant  pleaded  that  he  had  paid  an  uniform 
rent  for  more  than  20  years,  and  that  there- 
fore he  is  entitled  to  the  presumption  of 
Section  4,  Aft  X.  of  1859. 

The  first  Court  was  of  opinion  that  the 
defendant  had  not  proved  his  plea;  that  he 
has  produced  two  witnesses,  and  one  only  of 
them  speaks  to  the  fact  of  one  of  the  dakhi- 
las  having  been  written  by  the  person 
whose  name  it  bears ;  and  that  this  and  the 
other  evidence  in  the  case  are  insofficieni 
to  establish  his  uniform  payment  of  20 
years. 

The  Judge  on  appeal  was  of  opinion  that 
the  two  witnesses  of  defendant,  who  speak 
to  the  possession  of  defendant  for  more  than 
20  years,  and  to  the  payment  by  him  of  an 
uniform  rate  for  more  than  20  years,  are  not 
contradicted  by  any  evidence  produced  bf 
plaintiff ;  that,  consequently,  11  is  sufficient  to 
establish  his  plea,  and  to  raise  the  presump- 
tion which  protects  him  from  enhanccmenL 
He,  therefore,  reversed  the  first  Court's 
decision,  and  dismissed  plaintiffs  claim. 

Plaintiff  now  appeals  specially,  urging 
that  the  Judge  has  committed  an  error  in 
law  in  accepting  the  evidence  of  the  two 
witnesses  of  defendant,  irrespective  of  the 
genuineness  or  otherwise  of  his  dakhilai, 
as  sufficient  to  establish  his  plea  to  exempt 
him  from  enhancement. 

We  are  clearly  of  opinion  that  the  Judge 
has  committed  no  error  of  law  which  enables 
us  to  interfere  in  special  appeal.  The  evi- 
dence of  the  witnesses  to  the  defendant's 
possession,  paying  at  an  unif6rm  rate  for  20 
years,  is  legally  sufficient,  if  it  be  believed  by 
the  Judge ;  though  undoubtedly  it  would 
have  been  better  and  more  regular  had  he 
tested  the  genuineness  of  the  dakhilas  pro* 
duced  by  the  defendant.  Though,  therefore, 
not  sacisfied  with  the  manner  in  which  the 
Judge  has  made  ihe  enquiry,  we  do  not  fed 
oj^rselves  at  liberty  to  .interfere,  but  dismiss 
the  special  appeal  with  co$t£. 
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The  i2ih  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Enhancement — Sale  of  tenure  for  arrears  of 

rent 

Case  No.  1836  of  1866  under  Ad,  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore^  dated  the  2nd  May 
i866y  affirming  a  decision  passed  by  the 
Deputy  Collector  0/  that  Distri6t,  dated 
the  20th  September  186^, 

Ram  Narain  Chuckerbutty  (Defendant), 

Appellant, 

versus 

Banee  Chunder  Chatterjee  (Plaintiff), 
Respondent, 

Baboo  Kedarnath  Chatterjee  for  Appellant. 
No  one  for  Respondent. 

The  purchase  of  a  tenure  at  a  sale  for  arrears  of  rent 
gives  the  new  tenant  no  right  of  exemption  from  en- 
hancement. 

Shumbhoonath  Pundit,  7.— The  special 
appellant's  plea  is  not  valid.  He  pleads 
that,  as  the  tenure  held  by  him  was  caused 
to  be  sold  by  the  present  plaintiff  for  arrears 
of  rent  due  to  him  from  the  outgoing 
tenaDt,  the  landlord  cannot  enhance. 

The  contention  of  the  special  appellant 
assumes  thai  all  transferable  tenures  must 
be  of  a  fixed  nature  ;  and  that,  when  sales  for 
arrears  of  rent  can  take  place,  no  power  to 
enhance  ever  remains.  As  this  plea  is 
erroneotis;  we  see  no  reason  to  interfere,  and 
xejeA  the  special  appeal  without  costs,  as 
ncAxxly  appears  for  the  respondent. 


The  13th  December  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  W.  S. 
Seton-Karr,  Judges. 

Presumption  under  Section  4,  Act  X.  of  1859  (how 

to  be  rebutted). 

Case  No.  1896  of  1866  under  Aft  X.  of 

1859. 

Special   Appeal  from   a  decision  passed  by 
the  Judge  of  East  Burdwan,   dated  the 
28th   April    1866,    reversing    a    decision 
passed  by   the   Deputy   Collector  of  thai . 
District,  dated  the  2jth  January  1866. 

Ram  Lochun  Goopto  (one  of  the  Defendants), 

Appellant, 

versus 

Bama  Soonduree  Debee  (Plaintiff), 
Respondent. 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboos  Kalee  Prosonno  Dutt  and  Taruck* 
nath  Sein  for  Respondent. 

The  legal  presumption  arrsing  under  Section  4,  Adl  X. 
of  i^59»  from  uniform  payment  of  rent  for  3o  years, 
cannot  be  rebutted  except  by  clear  proof  to  the  contrary. 
The  same  cannot  be  rebutted  by  a  mere  inference  drawn 
from  a  particular  fadt,  e.  g.,  the  omission  of  mention  of 
the  defendant's  holding  in  certain  jumma-wassil-bakee 
papers  from  the  office  of  the  canoongoe  dated  1339. 

Seton-Karr.  J. — This  is  a  suit  for  enhance- 
ment in  which  the  Deputy  CoUedor  dis- 
missed the  claim  holding  that  the  defendant 
had  shown  payment  at  an  uniform  rate  for 
twenty  years,  and  that  the  plaintiff  had  not 
shown  anything  to  the  contrar}*. 

The  Judge  admits  that  the  receipts  filed 
and  attested  prove  payment  at  the  same  rate 
for  twenty  years,  and  that  the  presumption 
of  law  created  by  Section  4  of  Aft  X.  of 
1859  does  arise.  But  the  Judge  holds  that 
this  legal  presumption  has  been  rebutted 
by  the  plaintiff  who  points  to  certain  jumma- 
wassil-bakee  papers  from  the  oflfice  of  the 
canoongoe,  dated  1229,  which  make  no 
mention  ot  the  holding  of  the  defendant* 
The  Judge  therefore  infers  that  the  holding 
was  created  after  1229. 

The  sole  question  before  us  is  whether 
the  legal  presumption,  admittedly  arising 
in  the  defendant's  favor  on  the  fads  found> 
can  be  rebutted  by*  the  inference  drawn  from 
a  particular  fad,  or  to  use  the  words  of  the 
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law  itself  "  whether  iht  contrary  has  been 
shown,  or  whether  it  has  been  proved  that 
rent  was  fixed  at  a  later  period." 

Having  beard  both  parties  on  this  point, 
we  think  that  the  slight  presumption  of 
fad  or  inference  drawn  by  the  Judge  from 
one  pioce  ol  evidence  is  legally  insoifioient 
to  rebut  the  presumption  of  law  in  the 
defendant's  favor.  The  legal  presumption 
has  not  been  disproved  nor  rebutted,  nor 
has  the  contrary  been  shown,  nor  has  it 
been  proved  that  the  rent  was  fixed  at  a 
later  period  than  i2;(9,  nor  even  at  what 
period  it  was  fixed  at  all.  The  slight  pre- 
sumption which  might  arise  from  the  non- 
existence of  a  fad  at  a  particular  date  as 
in  this  instance  is,  we  think,  legally 
insufficient  to  rebut  this  legal  presumption 
in  favor  of  the  defendant  by  which  the 
burden  had  already  been  shifted  to  the 
plaintiff. 

In  this  view,  holding  the  Judge's  decision 
to  be  erroneous  in  law,  we  reverse  the  same 
with  costs,  and  restore  that  of  the  Deputy 
CoUeftor. 


The  xsth  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki,,  Chief 
Justice f  and  the  Hon'ble  L.  S.  Jackson, 

Enluuicement— Onus  proband!. 

Case  No,  1747  of  '^^^  under  Aft  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  F.  £,  Simson,  Judge  of  Mymensing, 
dated  the  loth  April  1S66,  affirming  a 
decision  passed  by  Baboo  iJurranund 
fifisser,  Deputy  Colle6lor  of  that  Disiri6i^ 
dated  the  /  ith  September  186^. 

BhobospondreQ  Debia  (Plaintiff),  Appelhnt^ 

versus 

Gonr  Kisbore  Dutt  (Defendant),  Respondent. 

Mr,  y,  S,  Rochfori  for  Appellant. 

No  one  for  Respondent. 

Id  a  suit  for  luibancenient  in  which  the  defendant 
addi^ced  in  evidence  a  decree  in  a  suit  in  1820  be- 
tween the  predecessors  kA  both  parties,  to  show  that  he 
Md  hia  ancestors  had  held  at  a  rate  6zed  by  a  suonud 
prior  to  the  Permanent  Settlement,  the  onus  was  held 
to  be  on  the  plaintiff  to  prove  that  that  d'ecree  was  not 
applicable  to  the  particalar  holding  in  dispute. 

Peacocky  C.  J, — It  appears  to  us  that  this 
decree  ought  to  be  alTirroed.  Although  the 
defendant  did  not  ezprecsly  prove  that  he 
kid  been  holding  at  an  unvaried  reiU  4uring 


the  last  twenty  years*  still  there  was  in 
evidence  a  decree  in  a  suit  in  1820  between 
the  predecessor  of  the  present  zeiBindar, 
and  the  father  of  the  present  defendant 
through  whom  he  claims  and  others,  whick 
shows  that  they  hold  at  a  rate  which  wis 
fixed  by  a  sunnud  prior  to  the  date  of  tix 
Permanent  Settlement.  If  the  decree  was 
not  applfoable  to  this  particular  hoUiagr  ^ 
zemindar  could  havQ  shown  that  there  were 
two  holdings,  one  to  which  the  decree  related, 
and  the  other  to  which  the  decree  did  not 
relate.  No  evidence,  however,  has  been 
given  by  the  plaintiff  to  rebut  the  presump- 
tion arising  from  the  decree  adduced  in 
evidence  by  the  respondent,  or  to  abow 
that  that  decree  is  not  applicable  to  ibis 
particular  holding. 

The  decree  of  the  Lower  Appellate  Court 
is  affirmed,  but  without  costs ;  no  one  appear- 
ing for  the  respondent. 


The  13th  December  1866. 

Present : 

The  Hdn'ble  H.  V,  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Eokancemeni-^Notioe— Sftdiaa  xji  Ad  & 
of  xSj^Old  rents. 

Case  No.  1864  of  1866  uuder  Ad  X. 

of  1859. 

Special  Appeal  from  a  decision  fassd  ^} 
the  Judge  of  the  24rPergunMahs,  d^^ 
the  gth  May  1866,  reversing  a  dtcido^ 
passed  by  the  Deputy  Collector  of  iW 
Distri^y  dated  the  i^fth  December  /Wj, 

Shahzada  Mahomed  Rohimooddeen  (Defend- 
ant), Appellant^ 

versus 

Radha  Mohun  Mondul  (Plaintiff),  Respeti- 

ent. 

Mr.  R.  E,  Twidale  and  Baio0  Ntl  iMM 
Base  for  Appellant. 

Baboos  Mohesh  Chunder  Cheivdff  ^ 
Oopendur  Chunder  Bose  for  Respondent. 

The  objca  of  Section  13,  K€i  X.  of  iSjg,  is  thtt  a  sa* 
for  enhancement  should  not  be  brought  without  prwiots 
due  notice,  and  not  that,ivlk«n  a  notice  uador  that  Stctt* 
has  been  once  duly  eiven,  if  the  teoaot  does  not  vbsb^ 
diately  on  service  of  notice  giire  up  tlie  teiMii«i  **■• 
for  enhanced  rents  for  the  next  and  foRowing  Jf^ 
must  be  brought  within  the  said  year. 

Where  a  U»dlord  fails  in  his  cbim  for  «phaiioedflfl(* 
he  is  entitled  to  recover  the  old  rents. 

Shumbhoonath  Pundit,  J, — Wk  agrse  •* 
the  Lower  Appellate  Court  thaT  the  claioi  v 
tlie  plaintiff  for  the  enbancet)  rents  of  \t^ 
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18  in  time,  as'  it  is  brought  within  three 
months  from  the  expiration  of  the  year  for 
which  the  rents  demanded  are  due.  The 
fact  of  the  said  rents  being  demanded  more 
than  15  months  after  the  service  of  notice, 
and  the  fact  of  the  notice  being  served  at 
the  end  of  the  year  1267,  would  not  affect 
the  merits  of  this  case.  The  objection  of 
the  special  appellant  is  that,  when  notice  was 
served  for  the  ensuing  year  (1268),  it  cannot. 
be  of  any  use  for  any  other  subsequent 
years.  It  appears  from  the  record  that,  be- 
fore plaintiff's  time  to  sue  for  the  enhanced 
rents  of  1 268  expired,  the  tenant  brought  an 
action  to  contest  the  propriety  of  the  notice ; 
thai  that  case  remained  for  some  years  in 
di£Ferent  Courts,  but  the  result  was  unsatis- 
factory, as  the  case  had  been  struck  of!  for 
default  in  the  Court  of  first  instance,  and  the 
said  order  was  maintained  in  all  appeals. 
The  last  order  was  passed  in  the  beginning 
of  the  year  1270  within  nine  months  of  the 
termination  of  this  litigation,  viz.,  in  the  very 
commencement  of  the  year  1271 ;  plaintiff 
brougjit  this  suit  for  the  enhanced  rents  of 
1268,  1269,  and  1270,  and  both  the  Courts 
below  have  dismissed  the  claim  for  the  en- 
hanced rents  for  the  years  1268  and  1269, 
as  this  action  brought  in  the  first  month  of 
1371  was  brought  more  than  15  months 
from  the  commencement  of  these  two 
years. 

Under  this  view  of  the  case,  we  cannot 
see  why  the  notice  should  not  be  held  good 
for  the  year  1270,  from  the  termination  of 
which  year  the  case  is  brought  within  three 
months. 

The  object  of  Section  13,  in  our  opinion, 
is  that  a  suit  for  enhancement  should  not  be 
hfonght  without  previous  due  notice ;  but  it 
does  not  follow  that,  when  a  notice  under 
that  Section  has  been  once  duly  given, 
if  the  tenant  does  not  immediately  on  the* 
service  of  the  notice  give  up  his  tenure, 
the  soft  for  enhanced  rents  of  the  next  year 
must  be  brought  within  the  said  year,  and 
that,  under  all  circumstances,  even  such  as 
above  detailed  in  this  case,  a  suit  for  en- 
hanced rents  cannot  be  brought  for  two  or 
three  years  afterwards. 

The  special  respondent,  plaintiff,  by  cross- 
appeal,  urges  that  the  termination  of  the 
litigation  by  the  tenant  should  be  considered 
as  a  confirmation  of  the  enhanced  rents  by  a 
competent  Court,  at  least  so  far  as  to  relieve 
the  plaintiff  from  the  necessity  of  suing 
within  fifteen  months  of  the  commencement 
of  the  earliest  year  for  which  the  enhanctd 
rents  are  now  demanded. 

Vol.  VI. 


We  cannot  agree  with  the  plaintiff  in  this 
contention.  The  confirmation  by  a  compe- 
tent Court  mentioned  in  the  law  is  a  confirma- 
tion which  would  not  require  any  inves- 
tigation or  trial  regarding  the  enhanced 
rents  in  the  case  for  arrears ;  and,  as  no  issue 
regarding  the  rate  was  tried  in  the  former 
suit,  consequently  the  trial  of  the  question 
cannot  be  avoided  in  this  case. 

The  plaintiff  further  urges  that,  for  the 
two  years  1268  and  1269,  the  I^wer  Court 
should  at  least  have  decreed  old  rates  if  they 
found  that  he  could  not,  owing  to  the  law  as 
it  is  framed,  recover  enhanced  rents. 

As  we  find  that  the  plaintiff  in  this  case 
has  done  all  that  he  could  to  carry  on  his 
case  diligently  for  the  years  1268  and  1269, 
and  as  he  loses  his  claim  for  enhanced  rents 
for  these  years,  owing  to  the  litigation  com- 
menced by  the  tenant,  and  not  owing  to  any 
fault  of  his  own,  as  his  case  is  for  arrears  of 
rents,  and  if  he  is  not  entitled  to  enhanced 
rents  asked,  there  is  no  law,  preventing  his 
recovering  the  old  rents,  we  decree  the  cross- 
appeal,  and  remand  the  case  to  the  Court  of 
first  instance,  that  it  may  see  how  much  at 
old  rates  can  be  fairly  decreed  to  the  plaint- 
iff for  those  two  years,  and  to  decree  the 
same  accordingly,  together  with  what  it 
may  have  to  decree  in  his  favor  as  enhanced 
rents  for  1 2 1 7  B.  S. 

Remand  accordingly,  to  be  re-tried  with 
reference  to  the  above  remarks. 


The  i5lh  December  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges. 

Excess  Lands — Enhancement — Kubooleut— 
Abatement^SectiOD  17,  Act  X.,  1859. 

Case  No.  1913  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
fudge  of  Hooghly,  dated  the  sth  May 
i866y  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District y  dated  the 
joth  August  /S6j, 

Mr.  M.  A.  David  (one  of  the  Defendants), 

Appellant^ 

versus 

Ram  Dhun  Chat&rjee  (Plaintiff)  and  others 
(Defendants),  Respondents, 
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Mr,  R,  E,  Twiddle  for  Appellant. 

Baboo  Opendro  Chunder  Bose  for 
Respondents. 

^  When  a  tenant  holds  excess  lands  for  which  no  rent  has 
hitherto  been  paid,  the  zemindar  may  treat  him  either 
as  a  trespasser  or  a  tenant.  In  the  latter  case,  a  suit 
will  not  he  for  enhancement,  but  only  for  a  kubooleut 
and  for  a  detemjination  of  the  rate  at  which  the  same 
should  be  delivered. 

A  iTot  is  entitled  to  no  deduction  under  Section  17, 
Act  A.  of  ib59,  for  the  expenses  which  he  has  incurred 
in  cultivating  excess  lands  for  which  he  has  paid  no  rent. 
He  is  a  mere  squatter,  and  that  Section  refers  only  to 
tenants  with  a  right  of  occupancy. 

Trevor^  y, — Plaintiff  in  this  case  sues  to 
enhance  the  rent  upon  9  beegahs  of  land 
after  notice  served.  He  alleges  that  plaint- 
iff holds  one  beegah  and  18  cottahs  under 
a  lease,  and  the  remainder  without  any  lease 
at  all;  that  the  rate  upon  the  one  beegah 
18  cottahs  is  below  the  rate  for  which  de- 
fendant is  liable,  and  he  pays  no  rent  for  the 
remainder ;  hence  the  present  suit. 

Defendant  pleads  that  he  holds  the  whole 
9  beegahs  in  his  possession  from  before  the 
Decennial  Settlement,  and  is,  therefore,  not 
liable  to  enhancement. 

The  Lower  Courts  find  that  plaintiff  holds 
I  beegah  18  cottahs  under  a  lease  dated 
1237,  and  that,  as  it  is  not  mokururree,  he  is 
liable  to  enhancement.  The  rate,  however, 
all  along  paid,  the  Judge  finds  to  be  fair  and 
equitable.  He,  therefore,  does  not  give  an 
enhancement  on  them.  As  to  the  remain- 
ing lands,  the  Judge  finds  that  they  have 
been  held  all  along  without  any  lease  at  all ; 
that  the  defendant  has  improved  the  lands 
certainly ;  but,  considering  that  he  has  never 
before  this  been  a  recognized  tenant  for 
these  lands,  and,  therefore,  with  any  right  of 
occupancy,  he  is  not  entitled  to  any  deduc- 
tion, on  account  of  his  expenditure  on  them, 
under  Section  17,  Act  X.  of  1859.  He, 
therefore,  gave  plaintiff  a  decree  for  enhance- 
ment at  certain  rates  found  to  be  current 
after  enquiry  in  the  mofussil. 

Defendant  now  appeals  specially,  urging, 
isi,  that  the  Court  has  erred  in  finding 
that  his  pottah  was  created  in  1237;  2nd, 
that,  under  the  precedent  of  this  Court, 
Roshun  Bibee  versus  Bissonath  Sircar,  to 
be  found  in  Volume  VI.  of  Weekly  Reporter, 
page  57,  Act  X.  Rulings,  he  is,  as  regards 
the  lands  in  suit,  a  trespasser,  and  the 
present  suit  for  enhancement  will  not  lie  ; 
and,  jr</,  that  whatever  be  his  status,  he 
IS  entitled  to  a  deduction  of  rent  on  account 
of  the  expenses  incurred  by  him  admittedly 
in  improving  the  lands. 

On  ih^  first  point  urgec!  in  special  appeal, 
we  see  no  ground  for  interfering,  a  decree 


of  the  Civil  Court  clearly  ruling  that  tiia 
tenure  was  created  in  1237  only.     On  the 
second  point,  we  are  clear  that  the  zemindir 
might,  if  he  chose,  have  treated  defendant 
as  a  trespasser  on  the  excess  lands,  bat  he 
elects  not  so  to  act,  but  to  admit  him  hence- 
forth  as  a  tenant.     It  is  true  that  the  form 
of  action  for  these  lands  is  incorrect;  for,  as 
to  them,  it  is  not  really  and  essentially  a  suit 
for  enhancement,  but  one  for  a  kabooieot 
and  for  a  determination  of  the  rate  at  which 
the  same  should  be  delivered,  no  rent  at 
all  having  hitherto  been  paid  for  these  lands 
by  the  defendant,  and  he  therefore  not  being, 
in  legal  language,  a  tenant.     Treating,  then, 
the  suit  for  these  lands  as  such,  the  3rd  issve 
is  whether,  considering  the  status  of  defend- 
ant, he  is  entitled  to  a  deduction  for  the 
expenses  which  he  has  incurred  in  cultivat- 
ing the  lands.     We  are  of  opinion  thitf  he 
is    not ;    he   was   a    mere    squauer,  ndt  a 
tenant,  and  a  Section  of  the  law  cited  refcffi 
only  to  tenants  with  a  right  of  occupaney 
under  Act  X.     Defendant  might,  by  acting 
honestly  long  ago,  have  brought  himself  with- 
in that  category;  but  by  acting  dishoneftly 
and  cultivating  land  for  which  he  pays  no 
rent,  he  cannot  claim  a  privilege  re^rved 
for  tenants  of  a  particular  character.   We, 
therefore,  dismiss  the   special  appeal  with 
costs. 


The  17th  December  1866. 

■  Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhowrth 

Pundit,  Judges, 

Limitation — Deposits — Section  6,  Act  VL  of 
Z862,  B.C.~Section  33,  Act  X.  ot  1859^ 

Special  Appeal  from  a  decision  passed  h 
the  Judge  of  Bhaugulpore,  daUd  the  ^* 
April  1866 y  reversing  a  decision  pasted  hf 
the  Deputy  Collector  of  that  DistricU  ^^ 
the  gth  November  180^, 

Case  No.  1716  of  1866  under  Act  X.  of  iSsl- 

TaraMoneeKoonwaree  (PlaintiflF),  Appello^l^ 

versus 

Jeebun  Mundur  and  others  (Defcndanlfi), 

Respondents. 

Mr,  /?.  £.  Twidale  for  Appellant. 

•  Baboo  Chunder  Madhub  Ghost  for  Re' 

spondents. 
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Case  No.  1727  of  1866  under  A6t  X.  of  1859, 
Jeebnn  Mandur  and  others   (Defendants), 

Appellants  y 

versus 

Tara  Monee  Koonwaree  (Plaintiff),  Respon- 
dent. 

Baboo  Nil  Madhuh  Seiniox  Appellants. 

Mr^  R,  Ei  Twidale  for  Respondent. 

The  limitation  of  6  months  prescribed  by  Section  6, 

Ad^  VI.  of  1862  B.  C.y  applies  to  deposits  made  after 

•  rents  have  become  due,  and  does  not  interfere  with  the 

KmiUtJon  for  suits  for  enhanced  rent  as  prescribed  by 

Section  32,  A(fl  X.  of  1859. 

Shumbhoonath  Pundit,  y, — ^Thb  first  is  the 
special  appeal  of  the  plaintiff,  the  landlord,  and 
the  second  that  of  the  defendant,  the  tenant. 

The  landlord  sued  his  tenant  for  enhanced 
rents  of  1272  Fuslee  after  service  of  notice. 

The  defendant  pleaded  a  tenure  at  fixed 
rents. 

The  defendant  was  sued  before  in  another 
auit  for  arrears  of  rent  of  another  year.  In 
that  case  the  landlord  had  asked  to  obtain 
as  arrears  rents  at  a  rate  which  was  proved 
after  trial  of  that  case  to  be  higher  than  the 
sum  which  the  defendant  paid  before.  In  that 
case  the  defendant  pleaded  a  mokurruree  ten- 
ure, and  the  Court  of  first  instance  decided  that 
there  was  no  proof  of  mokurruree.  On  ap- 
peal, the  Lower  Appellate  Court  held  the  same 
opinion,  but,  agreeing  with  the  first  Court 
that  the  tenant  paid  before  more  than  he  was 
asked  by  the  plaintiff,  dismissed  his  case  for 
enhanced  rents,  on  the  ground  that  there  was 
proof  of  the  defendants  having  a  right  of  oc- 
cupancy ;  and  that,  accordingly,  as  the  rents 
asked  were  virtually  enhanced  rents,  plaintiff 
cannot  recover  them  without  service  of  a 
notice  for  enhancement. 

In  the  present  suit,  the  Lower  Appellate 
Court  held  that  the  decision  in  the  former 
suit  was  a  final  judgment  on  the  question 
of  mokurruree,  and  thus  there  was  no  necessity 
tore-try  the  plea  of  mokurruree  set  up  by  the 
tenant. 

The  Lower  Appellate  Court,  however,  dis- 
missed the  case  of  the  plaintiff  on  limitation 
under  Section  6,  Act  VI.  of  1862  of  the 
Bengal  Council. 

It  appears  that,  the  defendant  having  de- 
posited some  rents  for  the  year  1272  on  the 
X9th  of  Pous  1272  of  the  said  year,  that  is  to 
say,  before  the  expiration  of  iht  fourth  month 
from  the  commencement  of  the  Fuslee  year 
on  the  19th  of  Pous  1272  (corresponding  with 
9th  of  January  1865),  notice  of  the  deposit  was 
served  upon  the  plaintiff.  Plaintiff,  who  had 
served  the  notice  prescribed  by  Section  13  pf 
Act  X.  of  1859  so  far  back  as  the  9th  of  April 


1864  (corresponding  with  17th  of  Choitro 
Fuslee  1 271),  and  who,  according  to  the  literal 
meaning  of  Section  32  of  Aft  X.  of  1859, 
could  sue  for  enhanced  rents  of  1272  up 
to  the  end  of  Bhadur  1272  Fuslee,  instituted 
this  suit  on  the  ist  of  September  1863  (corres- 
ponding with  25th  of  Bhadur  1272  Fuslee). 

The  Lower  Appellate  Court  deemed  this 
adion  barred  by  limitation,  because  Sedioa  6 
of  Aft  VI.  of  1 862,  Bengal  Council,  requires  in 
a  case  of  deposit  that  a  suit  for  the  remainder 
of  the  money  claimed  for  that  year  for  which  a 
deposit  may  be  made  should  be  brought  with- 
in  six  months  of  the  service  of  notice,  and  be- 
cause notice  under  Seftion  5  of  the  Aft  had 
been  served  upon  the  plainti|F  on  'the  9th  of 
January  1865  (corresponding  with  19th  Pous 
of  1272),  this  aftion  brought  on  the  first  of 
September  1865  (corresponding  with  25th  of 
Bhadur  1272)  being  more  than  six  months 
after  the  said  date  of  gth  January  1863. 

Now,  it  is  beyond  all  doubt  that  the  deposit 
contemplated  by  Aft  VI.  of  1862  is  a  de- 
posit after  the  rents  have  become  due,  and 
not  before  the  end  of  the  year,  /'.  e.,  before  they 
are  due.  The  law  does  not  make  any  provision 
for  cases  of  demands  for  enhanced  rents  be- 
cause, as  for  those  demands  in  Bengal,  land- 
lords have  an  opportunity  to  sue  within  three 
months  after  the  expiration  of  the  Bengal  year 
for  which  the  enhanced  rents  are  asked ;  and 
in  distrifts  where  the  Fuslee  era  prevails, 
suits  for  enhanced  rents  can  be  brought  up  to 
the  last  day  of  the  year  for  which  the  notice 
has  been  served. 

Now,  the  deposit  in  this  case  was  made 
before  ^^  fourth  month  was  over  of  the  year 
for  which  the  enhanced  rents  are  asked  ;  and 
if,  from  the  date  of  the  service  of  the  notice  of 
such  an  irregular  and  uncalled  for  deposit, 
the  right  of  the  plaintiff  to  sue  for  the  enhan- 
ced rents  is  to  be  reduced  to  six  months, 
plaintiff  will  be  obliged  to  sue  before  the  ex- 
piration of  the  year  for  the  rents  of  which 
he  has  occasion  to  sue,  and  for  which  he  can- 
not and  need  not  sue  before  the  expiration  of 
the  year.  It  is  clear  that  the  Bengal  Law  (Aft 
VI.  of  1862)  did  nob  contemplate  the  deposit 
of  rents  before  they  were  due,  or  to  interfere 
with  the  limitation  for  suits  for  enhanced 
rents,  as  prescribed  in  Seftion  32  of  Aft  X. 
of  1859. 

We,  accordingly,  think  that  the  Lower 
Appellate  Court  is  wrong  in  holding  that  the 
claim  of  the  plaintiff  is  barred  by  limitation. 

The  law  passed  by  the  Bengal  Council 

did  not  intend  to  make  any  change  in  the  Law 

I  of  Limitation  for  6t  against  landlords  as  re- 

I  gards  suits  for  enhanced  rents  as  provided 
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for  in  Seftion  32  of  Act  X.  of  1859,  and  it 
relates  to  deposits  made  after  the  expiration 
of  a  year  of  former  rents  tendered  by  the  te- 
nant and  refused  by  the  landlord  on  grounds 
other  than  that  of  a  previous  service  of  notice 
for  enhancement. 

On  the  merits  we  do  not  think  that  the  form- 
er decision  between  these  parties  has  settled 
definitely  the  nature  of  the  lease  of  the  tenants. 
It  was  necessary  in  the  former  case  to  decide 
whether  the  defendant  held  from  before  at  the 
rate  asked  by  the  plaintiff,  and  it  was  no  part 
of  the  direct  issues  of  such  a  case  whether  the 
tenure  of  the  defendant  was  a  mokurruree  or 
not. 

The  former  decision,  therefore,  is  in  our  opi- 
nion not  binding  as  an  estoppel  as  it  has  been 
treated  by  the  Lower  Appellate  Court. 

The  Lower  Appellate  Court  has  not,  in  the 
present  case,  tried  the  question  of  mokurruree 
on  the  evidence  in  this  case,  but  only  upon 
the  decision  in  the  suit,  which,  as  before 
remarked,  it  wrongly  holds  to  be  a  final 
tiecree  on  the  matter  in  dispute.  Thus,  as 
we  do  not  agree  with  the  Lower  Appellate 
Court  on  this  point,  we  remand  the  case  to 
it  to  re-try  the  pleas  of  the  defendant  on  the 
-merits,  with  reference  to  the  above  remarks. 

The  appeal  of  the  defendant  is  to  the  effect 
that,  having  dismissed  the  case  of  the  plaint- 
iff on  limitation,  the  Lower  Appellate  Court 
had  no  reason  to  pronounce  any  opinion  upon 
the  merits  of  the  case.  As  we  are  remand- 
ing the  case  to  the  Lower  Appellate  Court, 
after  reversing  its  decision  as  to  limitation, 
and  have  already  recorded  that  the  judgment 
of  the  Lower  Appellate  Court  on  the  merits 
is  not  correct,  and  the  reasons  for  our  opinion, 
it  is  not  necessary  to  enter  further  into  the 
appeal  of  the  defendant. 


The  i8ih  December  1866. 

Present : 

The  Hon'ble  H.  V.^Bayley  and  F.  A. 
Glover,  fudges. 

Enhancement— Lakheraj— Onus  probahdi. 
Case  No  1937  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  23rd  April  1866,  affirming  a  decision 
passed  by  the  Deput)^  Collector  of  that 
District,  dated  the  igth  August  r86<\ 


Dhun  Monee  Debee  ('Plaintiff),  Appellant, 

versus 

Suttoorghun  Seal  and  others  (Defendants), 

Respondents, 

Baboo   Bungsee  Dhur  Sein  for  Appelknt 
Baboo  Luckhee  Churn  Bote  for  Respondents. 

Where  a  lyot  is  sued  for  enhanced  rent  in  respect  irf 
lands  part  of  which  he  admits  to  be  refit*]>aying  and 
the  remainder  lakheraj,  the  onus  of  proving  that  any 
part  was  exempted  is  not  shifted  from  the  zemindar  tp 
the  ryot. 

Glover,  J, — ^This  was  a  suit  on  the  part 
of  the  special  appellant  to  recover  enhanced 
rent  on  the  defendant's  holding,  consisting 
of  8  beegahs  6  cottahs  of  land,  after  ndice. 

The  defence  was  that  only  8  cottahs  of 
the  land  was  rent-paying,  and  that  that  had 
been  held  at  an  uniform  rate  from  time  im- 
memorial, and  was  not  liable  to  enhawx- 
ment;  whilst  the  remainder  was  lakhetiji 
and  not  assessable  at  all. 

The  first  Court  dismissed  the  plaintiffs 
suit  as  regards  the  lakheraj  land,  but  gavt 
a  decree  upon  the  rent-paying  land  at  the 
rates  prevailing  in  the  vicinity. 

Both  parties  appealed  to  the  Judge,  vbo, 
(we  may  briefly  say,  for  all  the  purposes  of 
this  appeal)  confirmed  the  Moonsiff's  declsSoi 
The  zemindar  now  appeals  speciallv,  urg- 
ing (i)  that,  as  the  plaintiff  admitted  hold- 
ing a  portion  of  the  land  on  payment  of  rest, 
the  onus  of  showing  that  any  part  was  ex- 
empted was  shifted  fit>m  the  zemindar  to 
the  ryot;  and  (2)  that,  under  the  circno- 
stances,  it  was  incumbent  on  the  r^oi  to 
make  out  a  good  primd  facie  case,  and  to 
show  that  he  had  some  grounds  for  resisung 
his  landlord's  claim  on  the  plea  that  tiie 
land  was  lakheraj. 

Neither  of  these  objections  appear  to  us 
tenable. 

The  first  is  an '  evident  endeavour  to  get 
rid  of  the  Full  Bench  Ruling  of  this  Cb«t 
in  the  case  of  Sunatun  Ghose  by  a  side 
wind.  There  can  be  no  possible  rei«* 
why,  when  a  r)'ot  really  holds  two  diffcie* 
descriptions  of  land,  he  shoald  be  tatd 
by  his  opponent's  form  of  allegation  to  pot 
them  both  in  the  same  category-,  or  to  dis* 
charge  an  onus  from  which  the  law  has  ^ 
tinctly  relieved  him  as  to  one  of  them.  Ifii 
now  settled  law  that  a  zemindar,  seddig 
to  assess  land  alleged  to  be  lakheraj,  nn< 
prove  that,  at  some  time  or  other  posterior  8> 
the  Decennial  Settlement,  that  land  paidiwft 
and  he  cannot  force  the  ryot  to  proof  ol  kis 
lakheraj  title  until  he  has  so  started  his 
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For  the  rest  the  ryot,  pleading  a  lakheraj 
title,  has  nothing  further  to  do,  until  the 
zemindar  has  made  out  a  prtmd  facie  case 
that  the  land  has  paid  rent.  He  is  entitled  to 
retain  his  holding  rent-free  until  the  party 
saing  to  assess  it  has  discharged  the  onus 
laid  upon  hiin. 

This  case  coming  clearly  under  this  rule, 
we  dismiss  this  special  appeal  with  costs. 


The  i8th  December  1866. 

Present  : 

The   Hon'ble   L.    S.    Jackson    and   Shum- 
bhoonalh  Pundit,  Judges. 

Estoppel— -Decree  of  Rerenue  Conrt 

Case  No.  1822  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Kalee  Kinkur  Roy,  Principal 
Sudder  Ameen  of  Chittagong,  dated  the 
2jfih  April  i86j;^  reversing  a  decision 
passed  by  Baboo  Puddo  Lochun  Doss^ 
Moonsiff  of  Sitakoond,  dated  the  i8th  No- 
vember i86$, 

Mahomed  Azim  (Plaintiff),  Appellant; 

versus 

Rana  Kant  Chowdhr}'  and  others  (Defend- 
ants), Respondents, 

Mr.  R,  E.  Twidale  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

In  a  former  suit  for  assessment  in  which  the  defence 
vas  that  the  land  in  question  formed  a  part  of  the  de- 
fendaot^s  istemraree  talook,  the  Collector  found  that  it 
waa  not  a  part  of  such  taloolc,  and  decreed  the  assess- 
ment— Held  that  the  then  defendant  could  not  now 
in  the  Civil  Court  to  establish  his  istemraree  talook- 


ycukson,  y,  (Shumbhoonath  Pundit,  J,, 
concurring). — I  think  it  is  unnecessary 
10  call  upon  the  opposite  side  in  this  case. 
It  seems  to  me  that  the  decision  of  the 
Lower  Appellate  Court  is  right,  and  ought 
to  be  affirmed.  The  plaintiff  sued  in  this 
case  for  what  he  called  the  establishment 
of  his  istemraree  talookdaree  rights,  and 
lie  alleged  his  cause  of  action  to  arise  from 
the  decision  of  the  Collector's  Court  under 
Ad  X.  of  1859.  The  decision  in  that  suit 
is  not  before  us  ;  but,  as  far  as  we  can  gather 
from  the  statement  of  the  vakeel  for  the 
special  appellant,  it  appears  that  in  that 
case  the  zemindar  sued  the  now  plaintiff 
(special  appellant),  seeking  to  assess  certain 
land  in  his  occupation.  The  defence  in  that 
suit  was  that  the  land  in  question  formed 
a.  part  of  the   defendant's,  istemraree   &- 


look.  The  Collector  apparently  found  that 
it  was  not  a  part  of  such  talook,  and  decreed 
the  assessment.  At  any  rate,  it  is  perfectly 
clear  that  the  plaintiff  (special  appellant) 
has  sought  to  raise  in  this  suit  precisely 
the  issue  determined  by  the  Court  of  the 
Collector.  This  was  an  issue  which  the 
Collector's  Court  was  legally  competent  to 
decide,  and,  that  being  so,  Jt  appears  to  me 
that  the  same  issue  cannot  be  now  raised 
in  the  Civil  Court. 

The  decision  of  the  Lower  Appellate  Court 
is  affirmed  with  costs. 


The  18th  December  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Shum- 
bhoonath  Pundit,  Judges. 

Suit  for  Kttbooleut— Right  of  Fishery. 

Case  No.  1854  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  C.  S.  Belli,  Judge  of  Rajshahye, 
dated  the  nth  April  1S66,  reversing  a 
decision  passed  by  Moulvie  Abdool  Goffoor^ 
Deputy  Collector  of  that  District y  dated  the 
16th  December  i'S6j. 

Mohun  Gobind  Sein  and  others  (Plaintiffs), 

AppellantSy 

versus 

Nittaye  Holdar  (Defendant),  Respondent, 

Baboo  Doorga  Dass  Dutt  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A  suit  for  a  kubooleut  will  not  He  for  a  right  to  fish  in 
certain  waters. 

Jackson,  J. — This  case  was  a  suit  on 
the  part  of  a  zemindar  against  a  fisherman 
to  compel  delivery  of  a  kubooleut  for  the 
right  ts  fish  in  certain  waters  which  the 
zemindar  alleged  to  belong  to  his  estate. 
The  defendant,  on  the  other  hand,  alleged 
that  he  and  others  had  been  from  time  imme- 
morial eniitled  and  accustomed  to  fish  in 
these  waters  without  paying  rent.  The 
suit,  after  one  decision  by  the  Deputy  Col- 
lector, was  remanded  for  a  new  trial  by  the 
Lower  Appellate  Court.  The  Deputy  Col- 
lector decided  it  afresh  in  favor  of  the 
plaintiff.  This  decision  came  in  appeal  a 
second  lime  before  the  Judge,  who  reversed 
it,  and  dismissed  the  plaintiff's  suit. 

The  plaintiff  now  comes  up  here  in  spe- 
cial appeal,  and  ^vances  certain  objections 
to  the  decision  of  the  Judge. 
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It  appears  to  me,  however,  unnecessary 
to  go  into  the  merits  of  this  particular  case, 
because  I  am  clearly  of  opinion  that  the 
present  suit  would  not  properly  lie.  A  suit 
for  a  kubooleut  lies  against  a  ryot  who 
cultivates  land,  or  holds  tenements  under  a 
zemindar  in  circumstances  where  a  pottah 
is  granted  or  tendered  to  the  ryot.  This 
is  not  the  case^of  a  ryot  holding  land  or 
tenements  under  a  zemindar.  It  is  the 
case  of  a  person  who  claims  to  exercise,  in 
common  with  a  great  many  other  persons, 
the  right  of  fishery  in  certain  waters.  The 
plaintiff,  a  zemindar,  contends  that  the  de- 
fendant and  others  in  the  same  position,  as 
the  defendants  are  not  entitled  to  fish  in 
those  waters,  without  his  leave  or  license, 
and  without  payment  of  rent  to  him.  How- 
ever this  may  be,  it  seems  to  me  that  he 
could  not  properly  sue  these  parties  for  a 
kubooleut,  and,  therefore,  this  suit  ought  to 
have  been  dismissed  without  enquiry  into 
the  merits.  I  propose,  therefore,  to  dismiss 
the  special  appeal,  and,  for  the  reason  above 
-stated,  to  affirm  the  decision  of  the  Lower 
Appellate  Court  with  costs. 

Siumbhoonaih  Pundit,  J, — I  agree  in  the 
opinion  expressed  by  Mr.  Justice  Jackson, 
but  think  that  the  landlord  might  have 
served  notice,  and  then  brought  a  suit  for 
assessing  the  defendant  with  the  annual  rents 
that  he  thinks  the  defendant  should  pay. 


The  19th  December  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Ejectment — Auction-purchasers  under  Act  I. 

of  1845. 

Case  No.  13.63  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  C.  S.  Belli,  J^dge  of  Rajshahye, 
dated  the  2nd  February  1866,  affirming  a 
decision  passed  by  Mr.  W,  Wrighty  Princi- 
pal  Sudder  Ameen  of  that  District ,  dated 
the  30th  June  186^. 

Raj  Monee  Dossee  and  others  (Plaintiffs), 

Appellants, 

versus 

Goluck  Chunder  Sircar  and  others  (Defend- 
ants;.  Respondents. 

Baboos  Onookool  Chunder  Mookerjee  and 
Dwarkanath  Mitter  for  Appellants. 

Baboos  Sreenath  Doss  ^XK^Bhugobutty  Churn 
Ghose  for  Respondents. 


The  rig-hts  of  an  auction-purchaser  under  Act  I.  of 
1845  are  modified  by  Section  i  of  A<51  X.  of  1.^59, 

Macpherson,  J, — Wk  dismiss  this  appeid 
with  costs.  The  suit  is  simply  a  suit 
to  eject  the  defendant  who  evidently  (by 
the  plainti£Fs'  ,  own  showing)  is  na  a 
mere  trespasser,  whether  he  succeeds  or 
not  in  proving  the  pottahs  he  sets  op. 
But,  although  the  plaintiffs  (who  are  the 
appellants  in  this  Court)  claim,  as  auctioo- 
purchasers  under  Act  1.  of  1845,  their  rights 
under  that  Act  are  modified  by  Section  1  of 
Act  X.  of  1859;  and  it  is  only  under  the 
provisions  of  the  latter  law  that  the  defend- 
ant can  be  proceeded  against.  (See  the 
judgment  of  Trevor  and  Glover,  jj.,  of 
3rd  February  1666  in  Special  Appeal  No. 
2518  of  1865.) 


The  20th  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Limitation— Section  140,  Act  X.  ^O^ 

Case  No.  2091  of  1866. 

Special  Appeal  from  a  decision  passed  fy 
Baboo  Koonj  Lall  Banerjee,  PrindfA 
Sudder  Ameen  of  Hooghly,  daki  ikt 
joth  May  1866,  affirming  a  decision  passed 
by  Moulvie  Khyrut  Hosstin,  Moonsiff  ^ 
Uurreepal,  dated  the  gth  September  186$. 

Gooroodoss  Gangooly  (Plaintiff), 
Appellant, 

versus 

Gobind  ChundertBhooya  and  otbeis 
(Defendants),  Respondents. 

Baboos  Mohendro  Lall  Seal   and    Tartul- 
nath  Dutt  for  Appellant. 

Baboo  Umbica  Churn  Banerjee  for 
Respondents. 

The  word  "  Collector,"  as  used  in  the  provt»  rf 
Section  140,  Adt  X.  of  1859,  must  be  taken  to  meantbe 
<'ot lector  or  Deputy  Collector  who  makes  the  bil 
decision,  from  which  the  limitation  of  one  year  for  siiaf 
in  the  Civil  Court  to'establish  title  wiH  beffia  to  ma. 

Peacock,  C,J.—Wz  think  that  the  mi 
"  Collector,"  as  used  in  the  proviso  d 
Section  140,  Ad  X.  of  1859,  must  be  taken 
to  mean  the  Collector  or  Deputy  Collector 
who  makes  the  final  decision.  If  the  decisiOQ 
is  that  of  a  Deputy  Collector,  and  no  appeal 
is  preferred  or  lies  from  his  decision  to  dM 
Collector,  then  the  word  "  Collector " 
^  ^ould  probably  include  the  decision  of  the 
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Deputy  Collector.  But,  if  there  is  an  appeal 
from  the  decision  of  the  Deputy  Collector  to 
the  Collector,  and  a  decision  is  passed  by 
the  Collector  thereon,  then  we  think  that 
that  decision  is  the  decision  of  the  Collector 
within  the  meaning  of  Section  14Q. 

That  being  the  case,  we  think  that  the 
decision  of  the  Lower  Appellate  Court  was 
wrong  in  holding  that  limitation  began  to 
ran  from  the  time  of  the  decision  of  the 
Deputy  Collector,  and  not  from  the  decision 
of  the  Collector. 

Consequently,  the  decision  of  the  Lower 
Appellate  Court  must  be  reversed,  and  the 
case  remanded  to  be  tried  on  its  merits, 
independently  of  limitation. 


The  20th  December  1866. 
Present: 

The  Uon*ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon  ble  L.  S.  Jackson, 
Judge, 

Suit  for  Knt>ooleut  (for  part  of  holding). 
Case  No.  2105  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  H,  A.  H.  Alexander,  Officiating 
Judge  of  Chittagong,  dated  the  sth  June 
iS66^  reversing  a  decision  passed  by  Baboo 
Gour  Chunder  Roy,  Deputy  Collector  of 
that  District,   dated  the   2jrd  November 

Ram  Doss  Bhuttacharjee  and  another 
(Plaintiffs),  Appellants, 

versus 

Ramjeebun  Poddar  and  others  (Defendants), 

Respondents. 

Balocs  Romesh  Chunder  Mitter  and   Sree- 
Kuth  Banerjee  for  Appellants.  * 


Baboo  Bamachurn  Banerjee 
for  Respondents.  ^ 

A  suit  for  a  kubooleut  wUI  not  lie  for  a  portion  only 
of  the  land  included  in  an  entire  holding. 

Peacock,  C.J, — We  think  'that  this  suit  is 
wrongly  proved.  The  suit  is  for  a  kuboo- 
leut for  part  of  the  land  for  which  a  pottah 
was  given.  A  tenant  cannot  have  a  kuboo- 
leut for  a  portion  only  of  the  land  included 
in  an  entire  holding.  Thtf  objection  is  not 
a  mere  technical  one.  We  could  not  give 
the  plaintiff  a  decree  without  doing  injustice. 

The  decision  of  the  Lower  Appellate  Court 
is  affirmed  with  costs. 


The  20th  December  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges, 

Enhancement— Short  crops — Increased  ralue 

of  produce. 

Case  No.  2057  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pcused  by 
Mr,  A.  Abercrombie,  Judge  of  Dacca j 
dated  the  igth  May  1866,  affirming  a 
decision  passed  by  the  Deputy  Collector 
of  Furreedpore,  dated  the  i^fth  March 
1866, 

Showdaminee  Dossee  (Plaintiff),  Appellant, 

versus 

Haran  Chunder  Surmah  and  others  (Defend- 
ants), Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Chun- 
der Madhub  Ghose  for  Appellant. 

Baboo  Greeja  Sunker  Mojoomdar  for 
Respondents. 

In  a  suit  for  a  kubooleut  at  an  enhanced  rent»  where, 
in  spite  of  the  shortness  or  deficiency  of  the  crops,  their 
value,  owing  to  the  additional  care  and  labor  expended 
by  the  ryot,  had  increased  considerably  above  thitt 
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in  former  V' ars,  it  was  laid  down  that  the  Court  must 
try  and  discover  what  the  ryot  was  entitled  to  as  a 
set'off  against  the  increased  value  of  the  produce  for  the 
additional  care  and  labor  expended  by  him,  and  whether 
or  not  the  zemindar  was  not  entitled  to  some  portion 
of  the  increa«>ed  value  of  the  produce  in  the  shape  of 
enhanced  rent. 

Stton-KarTy  J, — This  is  an  appeal  from 
a  decision  of  the  Judge  confirming  one  of  the 
Deputy  Collector  which  wholly  dismissed  a 
suit  of  the  plaintiff  for  a  kubooleut  at  an  en- 
hanced rate. 

The  main  ground  taken  by  the  Judge  is, 
as  we  understand  his  judgment,  that,  although 
the  value  of  the  crops  is  now  double  what  it 
used  to  be,  the  crops  themselves  are  short 
crops,  and  would  never  fetch  the  prices  which 
they  do  fetch,  were  it  not  for  the  additional 
care  and  labor  expended  by  the  ryots  on  their 
lands. 

In  appeal  several  points  are  pleaded. 
As  regards  the  firsts  that  the  Judge  should 
have  looked  to  the  rise  in  prices  only,  and 
liave  given  the  plaintiff  a  decree  on  this 
fact  as  found  or  admitted,  we  think  the 
contention  quite  untenable.  The  Judge 
must  look  at  the  whole  of  the  circumstances, 
and  so  far  he  was  not  in  error  in  considering 
the  rise  in  prices,  together  with  the  increased 
labor  and  with  the  deficient  crop. 

On  the  second  point  that  the  Judge  was 
-wrong  to  allow  the  benefit  of  Clause  2  of 
Section  17  of  Act  X.  to  the  ryot,  we  think 
the  Judge  was  not  wrong,  to  a  certain  extent, 
in  giving  the  ryot  the  benefit  of  this  Clause, 
though  we.  think  he  was  wrong  in  the  mode 
'  of  his  application  of  the  Clause  to  this  parti- 
cular case. 

The  third  point  is  that  the  Judge  has  based 
his  decision  mainly  on  the  notoriety  of  the 
deficiency  of  the  crops  in  late  years.  But 
we  find  that  the  Judge  has  noticed  the 
Ameen's  report,  and  to  some  extent  has 
based  his  judgment  on  it. 

•  T\ie/our/A  point  is  that  the  Judge  has 
given  no  opinion  on  the  plea  that  the  rate 
paid  by  the  -defendant  is  less  than  that  paid 
by  holders  of  similar  tenures  in  the  places 
adjacent. 

This  point  does  not  appear  to  have  been 
pressed  on  the  Judge's  notice  ;  but,  while  we 
cannot  admits  that  the  plaintiff  is  entitled 
to  a  decree  as  the  case  stands,  we  think 
there  is  something  not  satisfactory  in  the  pro- 
cess by  which  the  Judge  has  arrived  at  his 
present  result. 

It  is  pointed  out  to  us  that  the  Ameen's 
•report,  which  seems  a  careful  report)  shows 


that,  while  crops  in  past  years  yielded  30 
or  40  khattas  at  6  or  7  khaitas  the  rupee,  the 
same  kind  of  crops  at  the  present  time  yield 
only  20  or  2  5  khattas,  but  at  2  or  2|  kbattu 
the  rupee. 

It  is  clear  from  this  that,  in  spite  of  the 
shortness  or  deficiency  of  the  present  aops, 
the  return  owing  to  the  rise  in  prices  and 
to  the  additional  care  and  labor  expended 
by  the  ryot  has  increased  the  value  of  the 
produce,  not  to  double  what  it  formerly  wai 
as  the  plaintiff  contended,  but  to  someibmg 
considerably  in  excess  of  the  value  of  the 
same  in  former  years. 

What  the  Judge,  therefore,  has  failed  to 
decide,  and  what  he  must  endeavour  to  decide, 
is  this.     He  must  try  and  discoveri»tel'Ae 
ryot  is  entitled  to  as  a  set-off  agilAst'lhe 
increased  value  of  the  produce,  for  the  addi- 
tional care  and  labor  which  be  has  expefid- 
ed  in  raising  the  same ;  and  he  must  saj 
whether  or  not  the  zemindar  is  hoi  entitled 
to  some  portion  of  the  increased  value  of 
the  produce,  in  the  shape  of  enhanced  reuis, 
although  the  ryot  may  justly  claim  wrtM- 
thing  on -account  of  his  increased' dpense 
and  irou.ble.     In  short,  the  Judge  mododo- 
sider  all   the  circumstances  of  \^  tile  io 
prices,  of  the  short  crops,  and  of  ihc'hiCita«ed 
expenditure  together,  and    must  say  If  4e 
zemindar  may  or  may  not  chrifn  some  Mcn^ 
of  rent  on  the  whole  facts  which  the  JtiJjc 
finds.     If  the  zemindar  has  such  valid.cbiD» 
the  rent  to  be  fixed  must  be  fair  and  cquitt- 
ble ;  and  the  Judge  must  decide  this  point 
after  giving   it   his   best   consideration,  ttd 
after  taking  fresh  evidence,  if  necessary,  ^^ 
reference  to  our  remarks.     With  these  gctie- 
ral  observations  for  his  guidance,  we  remand 
the  case. 


The  20th  December  1866/ 


Present : 


•:-wL  • 


The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judgtf. 

Institutioii  of  suit— Return  of  Platst 
Case  No.  2006  of  186^  under  Act  X.  of  iJ$9- 


Special  Appeal  /ram  a  de€isi0n  .pssaid  k 
the  Judge  of  Mymermngt  dated  /* 
lyth  May  1866,  affirming  a  dtcisim  pv^ 

h 
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•     a/  by  the  Deputy  Collector  of  that  District, 
dated  the  2yd  December  186^* 

Kalcc  Churn  Chowdbry  (Plaintiff), 
Appellant^ 

versus 

Ram  Gobind  Mozoomdar  and  others  (Defend- 
ants), Respondents* 

Baboo  Pearee  Lall  Roy  for  Appellant. 

Baboo  Bhugolutty  Churn  Ghose  for 
Respondents. 

Wbere  a  suit  was,  by  the  Collector's  order,  instituted 

at  tile  sudder  station  instead  of  at  the  Sub-Division 

Deputy  G>llector's  ofBce'-HELD  that  it  was  a  case  in 

vMch  the  plaint  mig^h^  have  been  returned  to  the  plaint- 

'iff  to  61e  it  in  the  Sub-Division  Deputy  Collector's 


BayUy,  J* — In  this  case  the  suit  was 
inatitnted  at  the  sudder  station  instead  of 
the  Sub-Dtvisirfn  Deputy  Collector's  office.* 
The  Judg^e  is  right  in  holding  that  it  should 
have  been  instituted  at  the  latter.  But,  as 
It  was  80  instituted  by  the  Collector's  order, 
akbough  that  order  is,  of  course,  liot  binding 
upeit  the  Lower  Appellate  Court,  still  we 
think  it  was  a  case  in  which  the  plaint 
might  have  been  returned  to  the  party  to 
file  it  in  the  Sub-Division  Deputy  Collector's 
office. 

We  direct  that  this  be  now  done,  but 
isptxAA  appellant  must  pay  his  own  and  the 
respondent's  costs,  as  he  erred  in  law. 


•      •       • 


The  2pth  December  1866. 
Present : 

i 

The  Hon'ble.  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 

Unes  (RecordtQi:  ofHSection  6s,  Act  7L 

of  1859. 

r 

* 

Case  No.  1389  of  1866  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by 

'.    the  yudge  of  Purneah^  dated  the  23rd 

^     February  1866,  affirming  a  decision  pass- 


*  See  Seedon  162,  Act  X.  of  1859. 

VoL  VI. 


ed  by  the  Deputy  Collector  of  that  District^ 
dated  the  igth  August  186$. 

Shookoomar  Singh  (Plaintiff),  Appellant^ 

versus 

Mr.  H.  Cruise  (Defendant),  Respondent* 

Messrs.  R,  E.  Twidale  and  C  Gregory 
for  Appellant* 

Mr.  R.  T.  Allan  for  Respondent. 

Where  both  parties  are  at  issue  on  any  question  upoa 
which  it  is  necessary  to  hear  further  evidence,  the  Col» 
lector  is  bound  under  Section  65,  Act  X.  of  1859,  to  do* 
clare  and  record  such  issue* 

Loch,  J. — Both  the  Lower  Courts  have 
disposed  of  this  case  in  a  very  unsatis* 
factory  manner.  PlaintiS  sued  to  recover 
a  certain  amount  of  rent  after  •  service  of 
notice,  stating  the  defendant.to  be  in  posses* 
sion  of  939  beegahs  of  land.  The  defend- 
ant  did  not  deny  the  service  of  notice,  but 
stated  that  he  held  upwards  of  4,000  bee^ 
gah^  at  a  uniform  rate  at  2^  annas  per  bee* 
gah,  which  he  has  paid  for  the  last  forty 
years.  Plaintiff  states  that  the  defendant 
had  a  farming  lease  of  the  village  which  has 
expired,  and  Uiat  defendant  has  held  over.    . 

The  Judge  says  :  ''  No  issue  is  necessar]^ 
under  Section  65,  unless  the  Collector  may 
think  so."  The  law  says  :  "  If  on  such 
examination  (Sections  59  and  60)  as  afore*^ 
said  it  appears  that  the  parties  are  at  issue 
on  a.ny  question  upon  which  it  is  necessary 
to  hear  further  evidence,  the  Collector,  shall 
declare  and  record  such  issue."  It  appears 
to  us  that  several  issues  arise  in  the  case 
which  should  have  been  recorded.  The 
plaintiff  states  that  defendant  is  holding 
over  after  the  expiry  of  a  lease  which 
covered  the  area  for  which  enhanced  rent  is 
now  demanded.  The  defendant  says  nothing^ 
about  the  lease,  and  pleads  that  he  has  held 
a  much  larger  area  than  that  for  which 
rent  is  claimed  at  an  invariable  rate  for 
40  years.  His  length  of  occupancy  clearly 
does  not  exempt  him  from  enhancement* 

The  first  issue  between  the  parties  seem 
to  be  whether  up  to  1270  the  defendant 
paid  rent  on  account  of  930  beegahs  ai 
stated  by  plaintiff^  or  on  4,305  beegahs  as 
stated  by  defendant ;  2nd,  if  it  be  proved 
that  the  rent  has  hitherto  been  paid  on  the 
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area  menlioned  by  the  plaintiff,  whether 
the  enhanced  rent  now  claimed  is  fair  and 
equitable.  The  plaintiff  will  have  to  show 
on  what  grounds  he  is  entitled  to  enhance- 
ment; 3rdy  if  it  be  proved  that  the  rent 
hitherto  paid  has  been  paid  on  account  of 
the  area  stated  by  the  defendant,  can  the 
plaintiff  recover  in  this  suit  the  rent  now 
claimed,  or  at  any  enhanced  rate,  or  must 
his  present  suit  be  dismissed.  This  Court 
do  not  intend  to  restrict  the  enquiry  to  the 
issues  recorded  above,  as  others  may  arise 
between  the  parties  which  it  may  be  neces- 
sary to  determine. 

'  The  case  is  remanded  for  disposal  with 
reference  to  the  above  remarks. 


c  The  list  December  i866, 

Preseni : 

-The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

-Rights  of  occupancy— Enhancement— Notice-^ 
Excess  lands— Ejectment^Kubooleut 

Case  No.  2062  of  1866  under  Act  X.  of  1859. 

r 
t- 

Special  Appeal  from  a  decision  passed  by  the 
"  Judge  of  Hodghly,  dated  the  igih  May 
■^  t866^  affirming  a  decision  passed  by  the 
'  Deputy  Collector  of  that  District ,  dated  the 
r    3  {St  October  186$, 

;    Rajmohnn  Mitter  and  others  (Plaintiffs), 

Ap pell  ants  y 

r  versus 

Gooroo  Churn  Aych  (Defendant), 
.  Respondent. 

Baboo  Umbika  Churn  Banerjee  for 
\  Appellants. 

Baboo  Oomesh  Chunder  Banerjte  for 
Respondent. 

'  Whece  a  landlord  in  his  notice  of  enhancenient  styles 
the  ryot's  land  jotedafee  land,  and  there  is  no  question  of 
fhe  land  being"  so,  the  mere  use  of  the  word  "  khamar  " 
in  som^  of  the  ryot's  dakhiUs  cannot  affect  his  status, 
px  pl^ict  him  in  %  difCerent  positioD  from  what  the  land- 


lord's own  notice  declares  him  to  hold,  so  as  to  deytnt 
him  of  the  right  of  occupancy  or  of  exempticA  froB 
enhancement  under  Section  0,  Act  X.  of  1859. 

A  ryot  who  holds  lands  in  excess  of  Ms  tcmtire  is  t 
trespasser  and  not  a  tenant,  and  cannot  be  sued  fores* 
hancement.  The  landlord's  remedy  is  to  eject  him  by 
process  of  law,  or  .to'  sue  for  a  kufaipoleut  in  respect  cf 
the  excess  lands. 

Glover,  y.— Special  appellant  in  this  case 
sued  his  ryot  for  enhanced  rent  after  iiQtice» 
on  two  grounds  :  ist,  that  he  held  wore 
land  than  he  was  entitled  to,  his  tenure  cob- 
sisting  properly  of  38  beegahs,  whereas  it 
had  been  fpund  on  measurement  to  cont^ 
42  beegahs ;  and,  2nd,  that  the  whole  arct 
was  liable  to  enhancement,  it  being  held  iA 
rates  below  those  prevailing  in  thc.vldiMiy 
for  the  same  kind  of  lands. 

The  tenure  is  said  to  be  made  up  of  foff 
jummas  which  have  been  consolidated  and 
held  by  the  special  respondent  for  a 
considerable  period,  and,  besides  these,  te 
holds  a  fifth  jumma  containing  3  cotlahs  w 
land. 

Both  Lower  Courts  have  foand  that  the 
ryot  has  proved  his  payment  of  an  unfr 
form  Tate  of  rent  for  the  whole  4  yasam 
for  a  period  of  upwards  of  so  years,  aafl 
have,  therefore,  given  him  the  benefit  4 
the  presumption  arising  under  Section  4«  Atf 
X.  of  1859. 

It  is  now  urged  in  special  appeal — 

(i.)  That,  in  respect  to  some  portion  it 
least  of  the  tenure,  the  ryot's  dakhilii 
show  that  it  was  of  the  nature  of  "  khanttf" 
land,  which  by  Section  6  of  Act  X.  caiM 
give  rights  of  occupancy,  or  save  fromea* 
hancement,  how  many  years  so  ever  it  Wf 
have  been  held. 

(2.)  That,  in  any  case,  the  excess  4  1^^ 
gahs  ought  to  have  been  assessed  at  enhancdi 
rates  ;  and —    ...  7 

(3:)  That  no  adjudication  was  made  00 
the  claim  of  the  special  appellant  to  enhanced 
reot  on  the  5th  jumma  of  3  cotlahs. 

With  regard  to  the  first  objecUon  ^ 
observe  that  the  special  appellant,  comingtB 
to  enhance  rent  after  notice,  is  boqod  ^^ 
terms  of  that  notice.  He  has  disdnct^ 
called  the  special  respondent's  holding  an  o^ 
dinary  jote  of  Which  the  ryW  had  hcen*^* 
possession  sufficient  time  to  give  him  aj^ 
of  occupancy,  arid  he,  therefore,  demandbd* 
from  him  the  rates  that  an  occupant  lyot 
i^ould  have  ordinarily  to  pay,  »«.,  those  jie» 
vailing  for  the  aame  kinds  of  knd  in  did 
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Yicinity.  Special  appellant  nbwhere  styled 
ttte  land,  or  any  portion  of  it,  *^  khamar ; " 
dfid  it  is  perfectly  clear,  indeed,  the  special 
appellant  himself  cannot  contest,  that  the 
land  is  not  of  the  description  mentioned  in 
Section  6  of  Act  X.  of  1859,  but  ordinary 
jbtedaree  land  held  for  many  years  by  ordi- 
nary tenants.  The  word  "  khamar,"  there- 
fotty  in  some  of  the  special  respondent's 
dakhilas,  cannot  affect  the  ryot's  status,  or 
place  him  In  a  different  position  from  what  the 
kildfcxd's  own  notice  declares  him  to  hold. 
For  the  rest  the  Judg^e  has  found,  as  a  fact 
on  evidence,  that  the  dakhilas  filed  by  the 
Ipecial  respondent  are  genuine,  and  car- 
^  back  his  allegation  of  payment  of.  an 

Ki/orm  rate  of  rent  for  more  than  20  years, 
IS  giving  him  the  benefit  of  Section  4 ;  and 
with  this  finding,  we,  in  special  appeal,  can- 
not of  course  interfere. 

'  Then,  as  to  the  second  ground  of  special 
appeal.  The  special  appellant  admits  that 
the  excess  4  beegahs  dd  not  and  did  not  be- 
long to  the  original  holding,  but  have  been 
gradually  encroached  upon  by  the  ryot  since. 
This  being  so,  no  suit  for  enhancement  can 
lie.  A  r}'Ot  who  holds  lands  in  excess  of. 
his  tenure  is  a  trespasser  and  not  a  tenant, 
and  cannot  be  sued  for  '*  enhancement''  of  a 
ibot  which  he  has  never  paid.  The  land- 
lord's remedy  is  to  eject  him  by  process  of- 
law,  or,  if  he  prefer  it,  to  sue  for  a  kubooleut 
in  respect  of  the  excess  lands  {vide  6 
Weekly  Reporter,  page  57;  29th  August 
l8()6). 

.  It  Is  true  that  no  adjudication  was  made 
Kgarding  the  special  appellant's  right  to 
enhanced  rent  on  the  5th  jumma  of  3 
OMahs;  but  it  is  evident  from  the  Judge's 
proceedings  that  this  was  not  a  point  in 
dispute  between  the  parties.  Special  ap- 
fKua&t,  when  the  case  was  first  heard  by 
the  Deputy  Collector,  distinctly  limited  his 
€)^m  to  the  4  old  jummas,  and  never  pre- 
ferred his  present  objection,  either  in  his 
original  petition  ul  appeal  to  the  Judge,  or 
io  the  exceptions  filed  against  the  2nd  find- 
tt^g  of  the  Deputy  Collector.  We  think, 
therefore,  that  in  special  appeal  we  are  pre- 
dttded  from  considering  the  objeciion,  and 
equally  so  from  remanding  the  case  for  en- 

^niry  into  the  point. 

« 

The  landlord  can,  if  he  be  so  advised,  bring 
t  fresh  suit  for  enhanced  rent  of  the  jumma 
<|tated  as  be  alleges  in  1228  B.  S.,  but  the 
kppeal  as  now  brought  must  be  dismisstfd 
Willi  costs.  ... 


The  list  December  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo-  : 
nath  Pundit,  fudges.  .     .   . 

Resumed  invalid  lalcheraj  land  within  Govern- 
ment khas  mehal  (Liability  of— to  rent). 

Cases  Nos.  2009  and  2010  of  1866  under  Act- 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  hy. 
the  Judge  of  the  24'Pergunnahs,  dated  the 
nth    May     1866,    affirming    a    decision 
passed  by    the  Deputy    Collector  of  that 
District,  dated  the  2gth  December  186^^ 

Huro  Pershad  Chowdhry  and  others 

(Defendants),  Appellants,  ^ 

versus 

Shama  Pershad  Roy  Chowdhry  and  others 
(Plaintiffs),  Respondents.  ' 

i 

Mr.  R,  T,  Allan  and  Baboos  Anund  Qhun^\ 
der  Ghosal  and  Bhowanee  Churn  Dutt-. 
for  Appellants.  f 

Baboos   Onookool   Chunder    Mookerjee    and^ 
Mutty  Lai  Mookerjee  for  Respondents. 

The  holder  of  resumed  invalid  lakheraj  land  within 
a  Government  khas  mehal  it  bound  to  pay  rent  accord- - 
ing  to  the  settlement  of  the  revenue  authorities  pnder^ 
Regulation  VII.,  1832,  until  he  sues  in  the  Civil  Court 
to  set  aside  that  settlement,  or  sues  under  Act  X.'of 
1859  for  a  mitigation  or  re-settlement  of  rent. 

Shumbhoonath  Pundit,  y. — ^Thk  special- 
appellant  complains  that  the  Lower  Appellate  - 
Court  has  given  a  decree  to  the  plaintiff,* 
the  ijaradar  of  the  Government  khas  mehal,  ^ 
agninst  the  special  appellant  for  rents  on  the* 
ground  of  a  certain  jummabundee  to  which  ^ 
he  (the  special  appellant)  was  no  consent-^' 
1  ing  party. 
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The  special  appellant  was  holding  certain 
invalid  lakheraj  land  wiihin  a  Government 
khas  mebal,  and  that  was  resumed.  For 
some  years  Government  took  no  steps  to 
settle^  Then  the  revenue  authorities,  under 
the  provisions  of  Regulation  VII.  of  1822, 
while  settling  the  whole  estate,  settled  and 
sissessed  the  said  resumed  lands. 

It  appears  that  the  special  appellant  hav- 
ing failed  to  appear  under  the  notice  issued 
according  to  the  provisions  of  the  law  of  set- 
tlement, the  jummabundee  was  prepared  in 
his  absence^ 

The  Lower  Appellate  Court  has,  we  think, 
rightly  held  that  the  special  appellant,  hav- 
ing failed  to  sue  in  a  Civil  Court  to  set  aside 
the  settlement  of  the  revenue  authorities, 
is  bound  to  pay  the  rents  now  demanded 
according  to  the  said  jummabundee. 

It  is  argued  by  the  special  appellant  that 
the  plaintiff,  as  representing  the  khas  mehal 
rights  of  the  Government,  must  first  prove 
that  he  has  any  rights  to  treat  the  special 
appellant  as  a  tenant,  and  quoting  the  deci- 
sion in  page  5  (Aft  X.)  of  Volume  VI  of  the 
Weekly  Reporter,  i8th  June  i866,  argues 
that,  even  if  he  be  a  tenant,  the  plaintiff 
must  serve  him  with  a  notice  before  he  can 
demand  any  assessment  from  him  for  lands 
for  which  he,  the  special  appellant,  admits 
he  has  not  since  resumption  paid  any  rents 
4t  all. 

We  think  that  the  fact  of  the  resumption 
jof  the  lakheraj  tenure  and  of  the  settlement 
of  it  by  the  revenue  authorities  created  the 
legal  relation  of  landlord  and  tenant  between 
the  Government  and  the  special  appellant; 
smd  under  Ad  X.  of  1859,  anybody  holding 
through  Government  the  khas  mehal  with- 
in which  the  invalid  lakheraj  was  situated, 
has  a  right  to  ask  and  denand  rents  at  the 
rates  mentioned  in  the  jummabundee. 


If  the  special  appellant  has  any  right  ta 
contest  the  jummabundee,  he  had  his  remedy 
in  the  Civil  Courts  as  the  law  prescribes ;  and 
if  he  has  any  ground  to  ask  for  a  mitigatiQ& 
or  re-settlement  of  rents,  as  allowed  by  Act 
X.  of  1859,  he  may  even  now,  under  the 
provisions  of  that  law,  bring  an  action  in  th| 
CoUectorate. 

As  to  the  precedent  cited  by  the  wgM^ 
appellant,  it  is  clear  it. does  not  apply  ioitif 
case.    The  plaintiff  in  that  case  had  sued' 
for  rents  at  enhanced  rates  on  the  grpnoi 
that,  as  the  jummabundee  he  relied  upoit 
shows   that   other   ryots  are  i>ayiiig  npie' 
than  they  paid  before,  he,  the  plainti^  11 
entitled  to  obtain  a  decree  for  the  enhanced 
rate,  asked  also  from  the  defendant  of  that 
case.    The  Court  deciding  tbat«case,  dikik-'' 
ing  that  the  authority  of  the  revenae^^fkcsT 
is  confined  to  settlements  and  rents  and  does 
not  extend  to  enhancement,  held  that  tbe 
revenue  authorities,  when  making  a  Jutwii' 
bundee  at  enhanced  rates,  with  iderenoe  I0 
Act  X.  of  1859  then  in  existence*  bad  Mti^ 
power  to  enhance  without  following  thie  nifcijj 
of  the  latter  law. 

In  this  case  the  rents    payable  by  tbe 
special  appellant,  and  now  demanded  fm- 
him  by  the  plaintiff,  were  for  the  first  tiiM>T 
fixed  by  the  settlements-proceedings;  and  lb  • 
law  distinctly  provides  that  such  acts  of  tit. 
settlement  officers  are  vaild  and  binding  ss 
long  as  they  are  not  properly  set  aside  bjfi. 
Civil   Court   at   the   request   of  the  pfi^ 
interested  to  see  them  set  aside. 

The  special  appellant  further  quotes  ii; 
case  decided  by  the  late  Sudder  Dcwamfr/ 
dated  17th  of  September  1859;  but,  as  tbrti, 
facts  did  not  apply  to  that  litigation,  vA  it 
was  a  quite  different  case,  it  cannot  affect  th^ 
decision  of  tbe  present  case. 

In  this  view  of  the  case*  we  dismisi  bodr.; 

these  special  appeals  with  costs. 
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The  8lh  June  1866. 

;  ;  Preseni: 

Tte  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 

Athrtment.  of  property  before  jndgment-'In- 
jpV^aaa^hppQuAmtvX  of  receiver  or  tnanap- 

f|er. 


V,'. 


Case  No.  221  of  1866. 


,  Mtfcellaneaus  Appeal  from  an  order  passed 
iy  the  Principal  Sudder  Ameen  of  Mid- 
naf^rit  iaied  the  2jrd  March  1S66. 

Jojnarain  Geeree  (Defendant),  Petitioner, 

versus 

\  Sbibpersad  Geeree  (Plaintiff)*  Opposite  Party, 

Bab90$  Dwarkanath  Mitter^  Hem  Chunder 
^B^erju,  and  Onookool  Chunder  Mookerjee 
for  Petitioner. 

♦  .  Mr^  R.  T.  Allan  for  Opposite  Party. 

StetkMt  8 1  to  84  of  the  Code  of  Civil  Procedure  are 
'apolicible  only  to  cases  where  it  is  probable  that  the 
JmoditAt  h  ^oin^  to  make  away  with  his  property  so 
jpB  tP.iBake  it  impossible  for  the  plaintifT  to  execute  any 
fDnbfe  decree  against  him,  and  empower  the  Court  in 
,Mch  a  case  to  make  an  order  calling  upon  the  defend- 
for  securityt  *ndf  in  default  thereof,  to  attach  the 
froperty. 

Action  93  applies  to  a  case  where  it  is  shown  to  the 
Miafoction  of  the  Court  that  the  defendant  in  posses- 
is  likely  to  endamage  or  make  away  with  any  pro- 
_F'ia  dispute  in  the  suit,  and  empowers  the  Court 
s^^  case  to  issue  an  injunction  to  the  defendant 
'hman  from  the  particular  act  complained  of,  and 
€9$eai  necessity  to  appoint  a  receiver  or  manager 
10  mach  of  the  property  only  as  is  in  dispute. 

ien^t.^-A  Principal  Sudder  Ameen  cannot,  like  the 
0^^  Cliaiicery»  appoint  a  receiver  in  a  case  where 
defendant  has  kept  the  plaintiff  for  a  considerable 
i  wil  of  jusets  to  which  be  is  jointly  entitled  mth 
defendant. 

Wk  think  it  unnecessary  to  call  opon  the 

ler  for  the   s^pellant  to  reply.      The 

J^  been  extremely  well  argued  on  both 

les.    But  we   have  from  the  commence- 

M  had  no  doubt  as  to  the  order  which  it 

lid  be  necessaiy  to  make. 

tlie  Principal  Sudder  Ameen  appears  to 

ive  a  somewhat   incorrect  understanding 

the  law  upon  this  point.    He  has  acted 

lef  Sections  83  and  84,  and  under  Sectioi^ 

of  the  Code  of  Civil  Procedure.  He  seems 


to  have  imagined  that  the  first  named  of 
those  Sections  had  reference  to  moveable 
and  the  last  to  immoveable  property,  and  he 
made  an  order  under  both  Sections  accord- 
ingly. 

Now,  the  fact  is  that  these  two  Sections 
relate  to  very  different  subjects,  and  to  ap- 
plications which  have  to  be  made  under 
quite  different  circumstances.  An  applica- 
tion is  made  under  Sections  81  and  82,  and 
an  order  made  under  Section  83,  when  the 
plaintiff  has  reason  to  apprehend  that  the 
defendant,  with  intent  to  obstruct  or  delay 
the  execution  of  a  decree  that  may  be  pass- . 
ed  against  him,  is  about  to  dispose  of  his 
property  or  remove  it  from  the  jurisdiction. 
In  such  a  case  as  that,  the  Court  is  author- 
ized by  Section  83  to  issue  a  warrant  call- 
ing upon  the  defendant,  within  a  time  to  be 
fixed  by  the  Court,  to  furnish  security  or  to 
show  cause  why  he  should  not  furnish  such 
security;  and,  in  default  of  his  furnishing; 
security  or  showing  cause,  the  Court  is  af- 
terwards authorized  by  Section  84  to  proceed 
to  attachment  of  the  property. 

In  this  case,  if  it  appeared  to  be  probable 
that  the  defendant  was  going  to  make 
away  with  his  own  property  so  as  to* 
make  it  impossible  for  the  plaintiff  to  exe-, 
cute  any  possible  decree  against  him,  it  was 
open  to  the  Court  below  to  make  an  order 
calling  upon  him  for  security,  and  to  attach 
his  property  for  that  particular  purpose,  and 
that  only. 

Then,  under  Section  92,  in  any  suit  in 
which  it  shall  be  shown  to  the  satisfaction  of 
the  Court  that  any  property  which  is  in  dis- 
pute in  the  suit  is  in  danger  of  being  wasted, 
damaged,  or  alienated,  it  shall  be  lawful  for 
the  Court  to  issue  an  injunction.  The  pro* 
perty  in  dispute  in  this  suit  was  not  the 
entire  moveable  and  immoveable  property  in 
the  possession  of  the  defendant,  but  the  half 
share  to  which  the  plaintiff  laid  claim.  Ifj 
therefore,  it  were  shown  to  the  satisfaction  of 
the  Court  that  the  defendant  in  possessioi) 
was  likely  to  endamage  or  make  away  witl> 
the  half  share  which  the  plaintiff  claimed,  it 
was  open  to  the  Court  to  make  an  order 
under  Section  92.  What  that  order  might 
have  been  will  be  stated  presently. 

Now,  the  first  thing  to  be  done  when  a 
plaintiff  desires  to  set  the  Court  in  motion 
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in  such  a  case  as  this  is  to  present  to  the 
Court  a  primd  facie  ground  for  proceeding. 
Such  a  primd  facie  ground,  no  doubt,  would 
have  been  the  deposition  which  the  plaintiff 
personally  made  before  the  Principal  Sudder 
Ameen  in  this  case.  On  such  %  primd  facie 
ground  being  made  out,  it  .would  be  the 
duty  of  the  Court  to  give  notice  to  the  de- 
fendant of  the  application  being  made,  for  it 
is  only  in  extreme  cases,  when  the  necessity 
for  such  a  couise  is  unmistakeably  shown, 
that  the  Court  ought  to  make  the  order  for 
security  at  once,  the  usual  proceeding  being 
an  order  to  show  cause.  Notice  being  given, 
both  parties  would  appear  in  Court  and 
show  such  evidence  and  such  cause  as  they 
may  respectively  be  able  to  show  for  and 
against  the  application. 

In  this  case  what  was  done  ?  In  this 
case  the  plaintiff  appears  a  few  days 
After  the  plaint  has  been  filed  (a  plaint, 
be  it  observed,  which  speaks  of  eight  years 
out  of  possession)  with  two  witnesses  be- 
fore the  Principal  Sudder  Ameen,  and  he 
and  the  witnesses  give  evidence  in  support 
of  the  general  application.  That  evidence, 
we  are  quite  justified  in  saying,  is  of  the 
most  vague,  the  most  general,  and  the  most 
unsatisfactory  description,  being,  as  nearly 
as  possible,  in  the  precise  words  of  the 
Sections  under  which  the  application  was 
made.  Upon  that,  the  defendant  is  sum- 
moned. The  defendant  appearing  desires 
that  the  plaintiff  and  the  witnesses  should 
be  recalled  in  order  to  their  being  re-ex- 
amined in  his  presence.  The  Principal  Sudder 
Ameen  directs  that  the  plaintiff  be  recalled. 
But  then  it  is  manifest  that  recalling  only 
tiie  plaintiff  in  this  case  could  be  of  no 
real  consequence,  for  the  plaintiff  had  no 
personal  knowledge  of  the  facts.  He  pro- 
fessed to  have  acquired  knowledge  from 
other  parties,  from  letters,  and  from  re- 
searches in  the  Collectorate.  This,  therefore, 
when  the  defendant  had  appeared,  ^as  the 
proper  time  for  bringing  forward  the  persons 
from  whom  he  had  received  the  information, 
the  letters  in  which  he  had  found  the 
information,  and  the  researches  in  the  Col- 
lectorate on  which  he  relied.  None  of 
these  things  were  shown,  and  upon  the 
very  vague  and  unsatisfactory  evidence 
which  we  have  mentioned,  the  Principal 
Sudder  Ameen  goes  on  to  pass  two  orders, 
one  of  them  placing  the  Collector  in  abso- 
lute charge,  of  the  entire  real  property  in 
the  possession  of  the  ^  defendant  without 
specification  of  the  plaintiff's  share  or  defend- 
ant's share  as  alleged ;   and  then  he  goes 


on,  under  a  different  Section  (as  he  sajs), 
to  make  an  order  that  the  defendant  shall, 
within  a  certain  time,  give  security  to  com 
the  entire  amount  of  the  personal  (moveable) 
property  claimed  in  the  plaint  (althoogli 
the  defendant  had  objected  that  the  amoont 
of  that  moveable  property^  had  been  greatly 
overstated,  still  the  Principal  Sudder  Ameen 
orders  that  the  security  shall  cover  the 
entire  of  that  amount) ;  and,  in  default  of 
such  security  being  givenj  the  whole  move* 
able  property  of  the  defendant  shall  be 
placed  under  attachment.  Now,  the  effect 
of  these  two  orders,  taken  together,  was  to 
place  the  defendant,  lK>und  hand  and  foot, 
at  the  feet  of  the  plaintiff,  and  to  disable 
him  from  either  dealing  with  his  own  pnK 
perty  or  defending  himself  in  this  suit ;  and 
yet  up  to  this  time  the  Principal  Suddec 
Ameen  had  not  before  him  one  single  vestige 
of  proof  that  the  claim  of  the  plaintiff  was 
a  just  one. 

Under  these  circumstances,  we  are  boaod 
to  say  that  the  order  of  the  Principal  Sudder 
Ameen  in  this  case  exhibits  an  amoaatot 
credulity  and  a  haste  to  exercise  an  ezinor* 
dinary  jurisdiction,  which  capnot  bat  exdte 
the  greatest  surprise  in  the  mind  of  the 
Court  If  he  saw  necessity  foF  acting  sttkt 
Section  92,  he  might  have  contented  hln* 
self  with  issuing  an  injunction  to  the  defend-, 
ant  commanding  him  to  refrain  from  the 
particular  act  complained  of ;  arid,  if  there 
was  any  extreme  case,  he  might  have  givti 
an  order  appointing  a  receiver  or  manager 
of  the  property  which  the  plaintiff  claimed. 
But  he  has  gone  beyond  the  very.  utm<^ 
limit  to  which  he  could  possibly  have  gone 
under  Section  93,  because  he  has  yfaxA 
under  attachment  and  appointed  a  receiwr 
for  the  entire  property,  moveable  and  im* 
moveable,  in  the  hands  of  the  defendant,  and 
not  merely  the  share  claimed  by  the  plaiolSL 
It  is  quite  clear  that  that  order  caniHt 
stand. 

Then  Mr.  Allan  contends  that  the  ordci; 
if  it  be  not  sustained  as  it  stands,  should 
stand  at  any  rate  as  to  the  8-annas  dM 
claimed  by  the  plaintiff ;  and  he  cites  befoit 
us  an  authority  from  Daniell's  Chanceff 
Practice,  where  it  is  laid  down  that  tbi 
act  of  a  defendant  in  having  kept  the  plaiiitf 
for  a  considerable  period  of  time  OBt  rf 
assets  to  which  he  is  jointly  entitled  vsk 
the  defendant,  is  sufiBcient  to  justify  the  ap-: 
pointment  of  a  receiver.  Now,  that  cettidi^f 
was  not  the  ground  upon  which  the  pR^ 
tipal  Sudder  Ameen  proceeded  in  this  caK# 
nor  could  he  have  proceeded  in  this  ^ 
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npon  any  such  ground,  because  up  to  that 
time  he  had  not  before  him  either  written 
statement,  evidence,    or    anything    relating 
to  the  merits  of  the  case  except  the  plaint. 
The  Principal  Suddcr  Ameen  did  not  advert 
to  (he  merits  of  the  case  advanced  by  the 
plaintiff,  but  he  proceeded  on  the  ground  that 
the  defendant  was  actuated  by  malice,  and 
.that,  merely  on  hearing  of  the  suit  against 
him,  the  defendant  had  given  way  to  spite, 
and  at  once  began  to  deal  with  the  whole 
property  in  9ich  a  way  as  to  show  a  deter- 
mination that,  rather  than  the  plaintiff  should 
sncceed  in  recovering  any  portion  of  it,  not  a 
particle  of  the  property,  moveable  or  im- 
moveable, should  remain — conduct,  we  need 
hardly  say,  which  might  be  expected  of  a 
bnatic,  not  of  a  sane  man. 

But,  besides  this,  it  would  be  going  a  great 
deal  too  far  to  say  that  the  Principal  Sudder 
Anaeen  had  all  the  powers  of  a  Couft  of 
Chanceiy.  The  Civil  Procedure  Code  has 
^d  down,  with  precision,  the  cases  in  which 
ike  Mofussil  Courts  can  grant  injunctions  or 
ittachments  before  decree,  and  we  should 
Jot  lightly  be  disposed  to  extend  their  juris- 
diction in  this  respect. 
• 
.  In  any  case,  it  appears  to  us  that  we  ought 

ftot,  in   the  present  circumstances,  to  take 

^n  ourselves  the    duty  of  the  Court  of 

lint  instance.     It  may  be  that  the  plaintiff 

laay  have  a  sof&cient  and  adequate  ground  for 

favvking  the  assistance  of  the  Court  under 

one  or  other   of  the  Sections  referred   to. 

It  may  be   that   he  might  be  able  to  sub- 

ttaaliate  fais  groundis  for  such  ^n  application. 

^!s  sufficient  for  us  to  say  that,  when  such 

iSi  application  is  made,  and  when  it  is  pro- 

ferly  beard  in  the  presence  of  the  defend- 

I  w  and  supported  by  adequate  proof  and 

Adequate     reason,     the    Principal     Sudder 

ilnBeen  may  proceed  to  make  such  order  as 

ihe  law  warrants:  and,  when  so  made,  it 

Jml  doubtleas  be  supported  by  this  Court. 


At  present,  the  Court  must  reverse  the 
order  which  the  Principal  Sudder  Ameeh 
has  made,  with  costs. 


The  uth  June  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Pntteedaree  Estates  in  Sylhet— Pre-emption 
(Claun  to— under  Section  14,  Act  XXIII.  Of 
i86t,.how  to  be  asserted). 

Case  No.  273  of  1866. 

■ 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  ^ylhet,  dated  the  10th  Febru-^ 
ary  i866y  reversing  an  order  oj  ^he  Princi" 
pal  Sudder  Ameen  of  that  District ^  dated 
the  8th  August  186^. 

Syud  Abdool  Jaleel,  Petitioner^ 
versus 

Kalee  Koomar  Dutt,  Opposite  Party. 

Baboo  Debendro  Narian  Bose  and  Mr.  C 
Gregory  for  Petitioner. 

No  one  for  Opposite  Party. 

Petitioner  was  a  corsharer  in  an  estate  io  Ztllah 
Sylhet  The  rigrht  and  interest  of  another  co-sharer  iti 
the  same  estate  t>eing  put  up  fur  sale  in  execution  of  a 
decree,  the  petitioner  claimed  it  under  Section  14,  Act 
XXII I.  of  i&i.  The  Principal  Sudder  Ameen  thereup- 
on substituted  him  for  the  actual  purchaser.  The  Zillah 
Judge  in  appeal  reversed  this  order  on  the  ground  that 
puHeedaree  estates  were  unknown  in  Sylhet.  Petitioner 
asked  for  the  interference  of  the  Court  under  Section  35 
of  the  same  Act. — Held  that,  in  such  circumstances,  the 
Court  executing  a  decree  had  no  authority  to  substitute 
the  claimant  for  the  actual  purchaser  without  the  coo* 
sent  of  the  latter,  and  that  a  party  claiming  a  share  under 
the  Section  cited  is  simply  in  the  position  of  a  party  who, 
having  a  right  of  pre-emption,  has  observed  the  requisite 
formalities  to  enable  him  to  assert  the  risht,  and  muttt 
resort  to  a  civil  suit  to  obtain  the  benefit  thereof.  ^  The 
orders  of  the  Lower  Courts  were  set  aside  accordingly. 

Jackson,  J.  (Glover,  J.,  concurring).-^ 
This  case  came  before  me  sitting  alon^, 
on  a  reference  from  the  Deputy  Registrar. 
It  appears  that  the  petitioner  states  hinaself 
to  be  a  co-sharer  in  an  estate  in  Zillah 
Sylhet;  and  on  the  interest  of  another  co- 
^arer  being  put  up  for  sale  in  execution  of 
a  decree,  petitioner  came  forward  and 
claimed,  under  Section  14,  Act  XXIIL  of 
1 86 1,  to  be  declared  the  purchaser  of  thttt 
interest  The  Priricipal  Sudder  Ameen  en- 
tertained his  claim  and  proceeded  to  substi? 
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tute  the  petitioner  for  the  actual  purchaser. 
The  actual  purchaser  on  that  appealed  to 
the  Zillah  Judge.  The  Zillah  Judge  at 
first  confirmed  the  order  of  the  Principal 
Sudder  Ameen,  but  subsequently,  on  appli- 
cation from  the  purchaser,  set  aside  his 
first  order  and  reversed  the  decision  of  the 
Principal  Sudder  Ameen  on  the  ground  that 
putleedaree  estates  were  unknown  in  Sylhet. 
Petitioner  now  seeks  to  bring  the  case  be- 
fore this  Court,  abandoning  his  right  of  appeal 
as  stated  in  his  petition,  but  availing  hitnself 
of  the  language  of  Section  35,  Act  XXIII.  of 
1861. 

It  appeared  to  me  that  there  could  be  no 
appeal  in  such  a  case,  and  that  the  terms  of 
Section  3  5  would  not  apply.  But,  as  it  appear- 
ed unsatisfactory  to  dispose  of  the  application 
merely  on  this  ground,  I  thought  it  advisable 
to  call  in, my  learned  brother,  Mr.  Justice 
Glover,  and  to  dispose  of  the  whole  matter 
arising  upon  the  application. 

It  appears  to  me  that,  whether  or  not 
puttees  and  putteedaree  t^tzits  are  known  in 
Zillah  Sylhet,  the  Principal  Sudder  Ameen 
had  no  authority,  under  Section  14,  Act 
XXUL  of  1 86 1,  absolutely  to  substitute  the 
petitioner  for  the  actual  purchaser  of  the  in- 
terest which  was  sold.  It  appears  to  me  that 
'the  effect  of  the  Section  referred  to  is  merely 
to  enable  a  person,  being  a  co-sharer  in  such 
putteedaree  estate,  to  come  forward  and 
advance  his  claim  to  pre-emption  at  a  sale 
in  execution  of  decree;  and  I  think  that 
the  party  who  has  come  forward  and  ad- 
vanced such  claim  in  the  mode  prescribed  by 
the  Section  is  precisely  in  the  situation  of  any 
other  party  entitled  to  pre-emption  who  has 
observed  the  requisite  formalities  in  asserting 
such  right.  It  is  obvious  that,  before  a  claim 
for  pre-emption  in  this  case  as  in  any  other 
case  can  be  allowed,  various  questions  of  fact 
and  of  law  will  have  to  be  determined.  It 
-would  be  inconvenient  that  the  Court,  which 
is  merely  performing  the  ministerial  function 
of  selling  an  interest  in  execution  of  decree, 
should  on  that  occasion  take  up  and  decide 
summarily  such  questions  as  those.  I  think, 
therefore,  that  a  party  claiming  pre-emption 
under  the  circumstances  stated  in  the  Sec- 
tion must  come  into  Court  and  assert 
tis  right  in  a  civil  suit.  The  order,  therefore, 
of  the  Principal  Sudder  Ameen  was  wrong, 
and  ought  to  have  been  set  aside  on  that 
jground. 

-  The  application  is  rejected,  but  the  pro- 
'ceedings  are  declared  null  from  the  com- 
mencement, and  the  petiAoner  will  be  at  lib- 
erty to  proceed  as  above  indicated. 


The  xithjune  i866. 

Present: 

The  Hon'ble  L.  S.  Jackson,  yudge. 

Right  of  Appeal  to  Privy  Council— Vatae  rf 
portion  of  property  below  Rft  10,000. 

Case  No.  120  of  1866. 

Privy  Council  Appeal  from  a  decision  pwd 
by  this  Court  on  the  jrst  August  t86y 

Onooroop  Chunder  Mookerjee,  Appellant  t$ 

England^ 

versus 

Pertab  Chunder  Paul  and  others, 
Respondents  to  England. 

Baboo  Ofool  Chunder  Mooierjee  for 
Appellant* 

Baboo  Hem  Chunder  Banerjet  ier 
Respondents. 

An  appeal  to  the  Privy  Council,  involviii^  a  qnertwt 
or  demand  respecting-  property  which  on  the  whole  is  d 
the  value  of  more  than  10,000  rupees,  is  admissible, 
although  the  portion  of  the  property  to  wfaidi  the'appeil 
relates  is  below  that  value. 

It  appears  to  me'  that  this  appeal  to  Her 
Majesty  in  Cbuncil  oiight  to  be  admitted. 

The  matter  at  issue  relates  to  an  sStegd 
right  of  the  plaintiff  to  assess  rent  npt»  t 
quantity  of  land  in  the  occupation  of  the 
defendants  The  claim  was  at  first  made  Ut 
respect  of  the  whole  land  which  was  tfaea 
stated  to  be  164  beegahs;  and  the  value  of 
the  claim,  assessed  under  the  provisi(Hisfl{ 
the  Stamp  Law  for  fiscal  purposes,  vn 
1 2,400  rupees.  The  Court  of  fiist  instaact 
dismissed  the  plaintiff's  suit  as  to  a  portioa 
of  the  land,  but  gave  him  a  decree  for  tit 
larger  portion,  which,  according  to  the  sans 
rule,  was  valued  at  9,232  rupees. 

The  defendant,  being  dissatisfied  with  dul 
portion  of  the  decree,  appealed  to  thttCetft 
The  result  of  the  appeal  was  eventually  thU 
the  plaintiff's  suit  was  dismissed  as  to  tbf 
entire  claim. 

The  plaintiff  now  desires  to  carry  thtf 
portion  of  the  case  which  has  been  decktat 
by  this  Court,  in  appeal  to  England.  Tli 
defendant,  on  the  other  hand,  objects  tfail 
the  value  or  sum  involved  in  the  appeal  It 
this  Court,  and,  consequently,  in  the  appeslli 
Her  Majesty  in  Council,  falls  shoit  of  <o,a09 
rupees,  and  that,  consequently,  the  vpgti 
is  inadmissible. 

It  appears  to  me,  however,  that  dil 
appeal  does  fall  within  the  meaning  of  M 
Cerms  of  the  39th  Section  of  the  LeSCff 
Patent  of   the  High -Court  (rf  JtidieatsA 
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Calcutta.  The  words  are  ''that  such  judg- 
"meni,  decree,  or  order  shall  involve, 
"directly  or  indirectly,  some  claim,  demand, 
''or  question  to  or  respecting  property 
*' amounting  to  or  of  the  value  of  not  less 
"then  10,000  rupees."  Now,  the  whole 
property  to  which  this  demand  or  question 
related  was  admittedly  of  the  value  of  more 
than  10,000  rupees.  It  is  true  that,  as  to 
a  portion  of  the  demand,  the  plaintiff  failed 
in  the  Court  of  first  instance,  and  by  his 
omission  to  bring  that  matter  in  appeal 
before  this  Court,  the  decision  on  that  part 
of  the  case  has  become  final.  Notwith- 
standing this,  it  appears  to  me  that  the 
claim  wbich  he  still  maintains  respecting 
his  right  to  enhance  the  remainder  of  the 
property,  brings  htm  within  the  meaning 
of  the  words  I  have  quoted. 

In  the  case  of  Mussamut  Ameena  Kha- 
toon  ij  Moore,  p.  261),  the  Counsel  for  the 
appellant,    referring    to    the    words  which 
•then    governed    the  admission  of  appeals, 
namely,  "  the  value  of  the  matter  in  dispute  in 
any  such  appeal  to  Her  Majesty  in  Council," 
contended  (and,  it  would  seem,  successfully 
contended)  before  their  Lordships  that  those 
words  related  to  the  whole  matter  involved 
in  the  snit  which  was  the  subject  of  judicial 
enqiitry  in  the  Court  below.    Their  Lord- 
«^ip8».  in  the  order  which  they  passed,  did  not 
expressly  say  that  they  sanctioned  this  con- 
tefltiOQ,  but  they  granted  leave  to  appeal  con- 
dittonaUy  on  the  facts  contained  in  the  peti- 
tion appearing  to  be  correct.     Those  words, 
ft  appears  to  me,  were  infinitely  less  wide 
Chan  the  words  of  the  present  Charter.     It 
be  doubted  that,  if,  in  the  case  before 
the  claim   of   the  plaintiff   had    been 
dM^mia^d  ia  this  Court  as  to  the  less  portion 
of  the  land  and  their  claim  decreed  as  to  the 
portion  of  the   land,    each  of  the 
separately  would  have  had  the  right  of 
iippeal  to  Her  Majesty  in  Council  in  respect 
^  the  question  which  each  was  entitled  to 
raise  respecting  the  entire  property. 

Jt  deQ»  not  appear  to  me  that  the  fact  of 
l(ttpeal  by  the  opposite  party  (as  bringing  that 
^Eftre  of  the  property  in  respect  of  which 
I119  has  been  successful  into  question)  is 
i^at  determines  the  right  of  the  other 
pac^  to  appeal,  and,  consequently,  I  think 
'^lat  \^  ^^y^  case,  even  as  the  fact  stands, 
1^0  party  who  is  dissatisfied  with  a  judg- 
ment which  has  been  passed,  is  entitled  to 
lyimg  bU  portion  of  the  case  before  Her 
^pj^gtv  in  Council.  Inthis  case,  the  amount 
f^^%%  Off  U^  portion  comprised  in  the  appeal* 
ve^     iseurly  approaches  to  the  appealable 
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value  (10,000  rupees).  It  appears  quite 
possible  that,  if  enquiry  were  instituted,  or 
ii  the  possible  amount  of  wasilat  which 
might  be  awarded  were  taken  into  consider- 
ation, the  value  might  amount  to  10,000 
rupees.  But  I  prefer  admitting  the  ap- 
peal upon  the  ground  I  have  stated,  namely, 
that  a  party,  having  involved  in  his 
appeal  a  question  or  demand  respecting 
property  which,  on  the  whole,  is  of  the 
value  of  more  than  10,000  rupees,  is  entitled 
to  bring  his  appeal,  especially  where'  the 
whole  property  was  originally  involved  in 
the  suit. 


The  i5ih  June  1866. 

Presenl : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Pleaders  (Diamiasal  of). 

Petition  of  Sheikh  Ahmeenooddeen  Ahmed 
complaining  of  an  order  passed  by  Mr,  E, 
G,  Birch,  Judge  of  Shahahad,  dated  the 
22nd  January  1866^  dismissing  him  from 
his  office  as  a  Pleader  of  that  District. 

Messrs,  W,  E,  Peacock  and  C,  Gregory 
for  Petitioner. 

A  Zillah  Iud|^e  has  no  power  after  the  ist  January 
1866  to  make  an  order  under  Act  XVIII.  of  18^3  dis-^ 
missingf  a  pleader.  He  should  proceed  under  Sectioa 
16,  Act  XX.  of  t>s65,  and  refer  the  matter,  with  his 
report,  to  the  High  Court. 

Even  under  Act  XVIII.  of  1852  under  which  the 
Judfi^e  erroneously  acted  in  this  case,  a  pleader  was 
liable  to  dismissal  only  on  proof  of  conviction  of  a 
criminal  offence  by  a  competent  Court,  or  on  proof 
of  a  declaration  or  (indin|[  by  a  competent  Court  (in  a 
suit  or  proceeding  to  which. the  pleader  was  a  party) 
that  he  was  guilty  of  a  breach  of  trust,  or  for  fraudulent 
or  dishonest  conduct  in  the  discharge  of  hin  professionaf 
duty;  and  this  also  after  notice  and  adjudication  as 
prescribed  by  Section  4. 

Peacock,  C.J. — On  the  22nd  January  last, 
Mr.  Birch,  who  was  the  Judge  of  Shahabad, 
dismissed  the  petitioner  Sheikh  Ahmeenood- 
deen Ahmed  from  his  office  as  a  pleader  of 
that  district.  The  order  was  passed  after 
Act  XX.  of  1865  came  into  operation.  That 
Act  came  into  operation  on  the  1st  Januiiry 
1866,  and  by  the  3rd  Section  of  the  Act  if 
is  enacted  that,  **so  far  as  they  affect  the 
"territories  to  which  the  Act  extends,  the 
"  enactments  set  forth  in  the  first  Schedule 
**  hereto  are  repealed,  except  so  far  as  they 
<<  repeal  any  other  enactment,  and  except  as 
'<  to  the  recovery  and  application  of  any 
"penalty  for  any  offence  which  shall  have 
"  been  committed  before  the  commencement 
"  of  this  Act." 
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One  of  the  Acts  mentioned  in  the  Schedule 
as  repealed  was  Act  XVIII.  of  1852,  called 
the  Pleaders'  Act,  and  it  is  clear,  1  think,  that 
the  dismissal  of  a  pleader  under  that  Act 
cannot  be  considered  as  the  recovery  and 
application  of  a  penalty  as  provided  for  in 
Section  3.  Therefore,  the  Judge,  when  he 
passed  that  order,  had  no  power  to  make  it. 
He  ought  to  have  proceeded  under  the  pro- 
visions of  Section  16,  and  to  have  referred 
the  matter  with  his  report  to  the  High  Court, 
if  he  thought  that  there  was  ground  for  dis- 
missing the  petitioner. 

On  the  6th  April  last,  this  Court  made  an 
order  to  the  effect  that  the  order  of  the 
Judge  dismissing  the  petitioner  will  be 
quashed  unless  the  Judge,  within  one  fort- 
night after  the  receipt  of  the  order  of  this 
Court,  shall  show  cause  to  the  contrary. 

On  the  14th  April  1866,  the  Judge  sent  a 
letter  commencing : — 

"  I  have  been  called  on  by  the  High  Court 
"to  'show  cause'  why  my  decision  of  the 
'/  22nd  January  last  should  not  be  reversed. 
"My  order  has  been  quashed  without  any 
"  reference  to  the  records  upon  which  it  was 
"  based. 

"As  this  mode  of  procedure  is  novel  to 
"  me  and  I  do  not  know  what  I  am  required 
"to  do,  and  as  I  consider  ihat  my  order 
**  is  perfectly  justified  by  the  records  of 
"the  cases  I  now  submit,  I  have  only  to 
''ask  that  the  Judges  will  be  pleased  to 
"  go  through  these  cases.  1  have  made  my 
"  notes  on  the  pleader's  petition,  which  is 
"  full  of  misrepresentations.  More  than  this 
"  I  do  not  consider  myself  bound  to  do." 

But  then  the  Judge  thinks  it  right  to 
remonstrate  against  the  order  of  the  Court. 
He  says : — 

"I  beg  respectfully  to  remonstrate  against 
"the  procedure  adopted  in  this  case.  My 
"order  has  been  reversed  without  the  Ap- 
Vpellate  Court  looking  at  the  records  on 
"which  I  had  founded  my  opinion.  The 
"pleader  has  returned,  giving  out  that  he 
"is  to  be  allowed  to  practise  at  once.  I 
"submit  that  the  Judges  of  the  Appellate 
"Court  should  assume  that  a  Judge  has 
"come  to  a  right  decision  until  they  are 
"in  a  position  to  show,  from  the  records 
"upon  which  the  Judge  has  based  his 
"decision,  that  he  is  not  justified  in  coming 
"  to  the  conclusion  he  has  arrived  at." 

Now,  this  Court  did  not  set  aside  the 
order  without  hearing  the  Judge.  They 
made  their  order  in  the  form  in  which  they 
framed  it,  rather  out  of  consideration  to 
him;  they  did  not  call  upon  the  Judge  to 


show  cause  why  his  order  should  not  be 
reversed,  and  they  did  not  reverse  his  order 
without  giving  him  an  opportunity  of  sup- 
porting it  if  he  wished.  They  merely  say 
that  the  order  will  be  quashed  if  he  does 
not  show  cause  to  the  contrary.  If  Mr. 
Birch  had  been  called  upon  to  show  cause 
(he  being  a  Judge  of  a  subordinate  Court),  it 
might  have  looked  as  if  the  Court  had  decid- 
ed that  he  had  acted  improperly  and  called 
upon  him  for  an  explanation. 

With  regard  to  the  Judge's  remonstrance, 
the  Court,  did  not  assume  that  the  Judge  had 
come  to  a  wrong  decision  without  having 
looked  into  the  case.  His  own  order  upon 
the  face  of  it  showed  that  he  was  primd 
facie  wrong,  and,  therefore,  the  Court  ssud 
in  substance  that  they  would  quash  it  unless 
he  should  show  that  it  was  right. 

Now,  the  proceeding  against  the  petitlCMier 
commenced  as  far  back  as  the  22nd  Juljr 
1863.  He  was  then  called  upon  to  sbov 
cause  why  he  should  not  be  dismissed,  and 
he  was  actually  suspended  from  appearing 
in  the  Judge's  Court. 

The  Judge,  in  his  order  dismissing  the 
petitioner,  says : — 

"  Sheikh  Ameenooddeen,  pleader  of  ^ 
**  Judge's  Court,  was  quasi  suspended  by  my 
"predecessor  In  consequence  of  a  number 
"of  charges  preferred  against  him  oi 
"  dishonest  conduct  in  the  discharge  of  bit 
"  professional  duty.  He  was  called  upon  by 
"my  predecessor  to  answer  to  the  charges, 
"and  his  answers  were  filed.  The  case 
"was  not,  however,  taken  up  by  my  p^^ 
"  decessor,  but,  though  ripe  for  decision,  vai 
"  left  to  me  to  dispose  of." 

I  do  not  know  what  the  Judge  meant  by 
''quasi  suspended."  Probably  he  nacant 
that  the  petitioner  was  not  suspended  alto- 
gether, but  only  so  far  as  appearing  in  tb^ 
Judge's  Court.  Be  that,  however,  as  it  ns?* 
the  pleader  was  actually  suspended,  and  be 
had  the  imputation  of  dishonesty  cast 
upon  him  as  far  back  as  the  22od  Wl 
1 863,  nearly  two  and  a  half  years  ago,  and  tbe 
matter  was  not  finally  disposed  of,  one  way  or 
the  other,  until  the  22nd  January  in  the  ^ 
sent  year.  I  must  say  that  it  appears  to  nt 
a  very  improper  thing  to  suspend  a  pleader 
for  misconduct,  and  then  to  leave  the  maDtf 
undecided  whether  he  is  to  be  dismissed  or 
the  suspension  is  to  be  removed  for  any  lovf 
period.  That,  probably,  was  not  Mr.  Biicli  • 
fault,  but  the  fault  of  his  predecessor  In 
^not  taking  up  the  case,  and  deciding  it  asMO 
as  it  was  ripe  for  hearing. 
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The  jadge  says: — 

''The  first  charge  is  that  the  pleader 
"in  the  case  of  Sokhee  Roy  fraudulently 
''applied  for  a  sum  of  money  which  his 
"client  had  realized  before  the  Mutiny. 
"The  pleader  filed  an  answer  denying  that 
"his  client  had  ever  received  the  money. 
"It  was  proved  that  he  had,  and  the  Prin- 
"cipal  Sudder  Ameen  sent  the  pleader  to 
"  the  Magistrate.  The  case  came  before  the 
"  Joint  Magistrate,  who,  crediting  the  plead- 
"cr's  statement  that  he  did  not  know -the 
"money  had  been  paid,  let  him  off.  The 
"present  petitioner  urges  that  conduct  such 
"as  this  should  be  noticed,  although  the 
"pleader  has  been  let  off  by  the  Criminal 
"  Court." 

With  reference  to  this  charge,  the  peti- 
tioner says : — 

"That  the  first  charge  is  wholly  answered 
"by  the  fact  that  your  petitioner  was  ac- 
'' quitted  by  the  Magistrate,  nor  is  there 
"any  proof  that  your  petitioner  applied  for 
"that  money  with  a  knowledge  that  his 
**  client  had  previously  realized  the  same. 
"Your  petitioner,  as  a  vakeel,  received  in- 
"stnictions  in  regard  to  that  matter,  and 
"  acted  on  the  instructions  he  had  received  ; 
"and  thus  your  petitioner  submits  that  no 
"intentional  misrepresentation  has  been 
"made  out,  nor  could  be." 

Upon  this,  the  Judge  remarks  : — 

"  Reference  has  only  to  be  made  to  the 
"formal  decision  of  the  Principal  Sudder 
"Ameen,  dated  3rd  October  1801,  to  show 
"the  falsity  of  this  statement." 

The  Principal  Sudder  Ameen  at  that  time 
did  not  decide  that  the  pleader  had  been 
guilty  of  misconduct.  He  only  found  that 
a  primd  facie  case  existed  against  him, 
upon  which  he  sent  the  pleader  before  the 
Magistrate  upon  a  criminal  charge.  The 
mere  order  of  reference  to  the  Magistrate 
in  a  case  in  which  the  pleader  acted  as  a 
pleader,  and  was  not  even  a  party,  cannot 
be  taken  as  conclusive  evidence  against  the 
petitioner  to  justify  his  dismissal  for  an 
i^ence  for  which  he  had  been  tried  and 
acquitted  by  the  Magistrate.  But  the  case 
did  not  stop  there.  On  the  22nd  December 
1862,  Mr«  DaCosta,  the  Principal  Sudder 
Ameen,  passed  an  order  on  a  petition  against 
the  petitioner.  Mr.  DaCosta  went  into  the 
ease,  and  found  that  the  pleader  had  been 
acqaitted  by  the  Magistrate,  and  he  dis- 
missed the  petition,  and  made  the  petitioner 
pay  costs.  How,  then,  can  anything  saii 
by  the  Principal  Sudder  Ameen,  before  the 


case  was  heard  and  finally  determined  by 
the  Magistrate  and  Mr.  DaCosta  in  favoir 
of  the  pleader,  be  taken  as  evidence  of  his 
guilt  ? 

The  pleader,  then,  has  been  acquitted  by 
the  Magistrate,  and  acquitted  by  Mr.  DaCosta 
in  1862;  and  yet,  more  than  3  years  after- 
wards, he  is  convicted  by  Mr.  Birch  of  an 
alleged  previous  offence,  merely  upon  thie 
statement  made  by  the  first  Principal  Sudder 
Ameen  when  he  sent  him  before  the  Magis- 
trate. But  Mr.  Birch  in  his  letter  says: 
"  His  acquittal  of  the  criminal  charge  by 
"an  inexperienced  young  officer  does  not 
"  remove  the  stigma  attached  to  his  name 
"by  the  formal  record  of  his  dishonest 
"conduct  as  a  pleader  by  the  Principal 
"Sudder  Ameen,  and  the  Judge  of  the 
"time  should  have  dismissed  him  upon  the 
"  Principal  Sudder  Ameen's  decision." 

I  think  that  Judges,  before  they  act  in 
this  way,  ought  to  reflect  upon  what  they 
are  about.  The  petitioner  had  obtained  hi.s 
sunnud  20  years  ago,  and  he  ought  not  to  be 
dismissed  unless  a  case  were  proved  against 
him.  It  is  ruin  to  a  man  to  be  dismissed 
from  the  officer  of  pleader,  and  deprived 
of  the  right  of  carrying  on  a  profession  in 
which  he  has  been  engaged  and  been  sup- 
porting himself  and  his  family  for  a  period 
of  20  years.  But  he  is  not  only  dismissed, 
but  dismissed  with  a  ruined  character.  Is  a 
man  to  be  ruined  in  his  character  and  in 
his  prospects  in  life  upon  the  charge  of 
having  committed  an  offence  of  which  he 
has  been  acquitted,  merely  because  a  Prin- 
cipal Sudder  Ameen  3  or  4  years  ago  made 
some  remarks  against  him,  and  charged 
him  with  an  offence  of  which  he  was  acquit- 
ted by  the  tribunal  which  had  jurisdiction 
to  try  him?  Or  is  he  to  be  dismissed  in 
1863  for  the  very  same  charge  for  which 
the  Principal  Sudder  Ameen  had  dismissed 
with  costs  a  petition  against  him  in  i86a? 
If  such  a  proceeding  as  this  is  to  be  upheld, 
no  man  would  be  safe ! 

The  second  charge  is  that,  "being  the 
vakeel  of  Chowdry  Sheo  Suhai  Singh,  who 
sued  for  possession  in  virtue  of  a  mort- 
gage-deed, he  purchased  the  land,  the 
subject  of  the  suit  in  another  execution 
of  decree  case,  and  threw  up  his  appoint- 
ment of  vakeel  to  Sheo  Suhai  Singh, 
thereby  acting  dishonestly  by  his  client 
Having  purchased  the  land  under  mortgage 
to  the  detriment  of  his  client,  he  is  ac- 
cused of  dishone^  and  unprofessional  con- 
duct." 


« 
<i 

u 
(( 
<( 

41 
(4 
44 

a 


8 


Miscellaneout 


THK  WKKXLT  RSPORTKR. 


.• 


Rulings.  [Vol.  VI, 


In  reference  to  this  charge  the  Judge,  in 
his  order  of  dismissal,  remarked  as  follows  : — 

"  I  consider  that  the  pleader's  conduct  in 
''purchasing  in  execution  in  another  case 
"a  property  under  litigation,  of  which  liti- 
"  g^tion  he  had  the  management,  is  of  itself 
"a  breach  of  trust  sufficient  to  render  him 
"deserving  of  dismissal.  His  subsequent 
"reconciliation  with  his  client  in  no  way 
"  affects  the  dishonesty  of  his  conduct." 

The  pleader,  in  his  answer  to  this  second 
charge,  says:  *'That  there  is  no  one  of  the 
"elements  for  which  a  dismissal  is  provided 
"by  Act  XVIII.  of  1852.  The  purchase 
"of  the  property  in  auction  jointly  with 
"others,  which  property  was  alleged  to  be 
"pledged  under  a  bond  upon  which  a  suit 
"has  been  instituted,  is,  your  petitioner 
"submits,  not  fraudulent  conduct.  Your 
"petitioner,  upon  the  purchase,  withdrew 
"  from  the  case  with  notice  to  his  client,  who 
"made  no  objection.  If  the  bond  was 
"true,  the  purchase  by  your  petitioner  joint- 
"ly  with  others  of  the  rights  of  the 
"original  proprietor  would  in  no  way  pre- 
"judice  the  plaintiff  in  that  suit.  The 
"  Judge  is  wrong  both  in  law  and  in  fact  in 
"  saying  that  your  petitioner's  conduct  was  to 
"the  detriment  of  his  client,  and  that  he  is 
"  accused  of  dishonest  and  unprofessional 
"conduct,  whereas  there  is  no  charge  pre- 
"ferred  against  him  by  any  person." 

Now,  it  is  well  known  that  a  purchaser 
at  a  sale  in  execution  purchases  only  the 
rights  of  the  judgment-debtor,  and  that, 
if  he  purchases  an  estate  under  mortgage, 
he  does  not  take  it  free  from  the  mortgage. 
When  the  property  in  question  was  put 
up  for  sale,  the  petitioner  joined  other  per- 
sons in  purchasing  it.  Of  course,  his  interest 
as  a  purchaser  would  be  in  conflict  with  his 
duty  as  a  pleader  for  the  mortgagee  who 
was  endeavouring  to  establish  his  mortgage. 
As  a  pleader,  it  would  be  his  duty  to  en- 
deavour to  establish  the  mortgage.  As  a 
purchaser,  it  would  be  his  interest  to  get 
rid  of  the  mortgage,  so  as  to  acquire  the 
property  free  from  the  mortgage.  It  is 
unnecessary,  for  the  present  purpose,  to 
determine  whether  the  pleader,  having  been 
retained  by  his  client  for  the  purpose  of 
establishing  the  mortgage,  could  have  aban- 
doned his  retainer,  and  joined  with  others  in 
purchasing  the  property.  That  is  not  the 
charge  on  which  the  Judge  has  dismissed 
him.  He  dismissed  him  for  dishonest  con- 
duct. Remarking  on  the  pleader's  answer 
to  the  second  chaige,  the  Judge  says : — 

"  Reference  to  the  formal  decision  of  the 


"Principal  Sudder  Ameen,  15th  December 
"  i860,  in  which  he  comments  with  severitjf 
"on  the  pleader's  dishonesty,  will  show 
"  what  an  officer  of  his  experience  thoogiit 
"of  this  case,  and  the  pleader  ougfai 
"to  have  been  dismissed  there  and  iben 
"under  Section  2,  Ad  XVIII.  of  1852." 

But    when    we    look  at  the  decbioii  to 
which  the  Judge  refers,   we  find  that  the 
Principal  Sudder  Ameen,  having  gone  into 
the  question  as  to  whether  the  bond  was  a 
genuine  document  or  not,   said:  "In  my 
"  opinion,  the  bond  is  not  a  valid  docament; 
"  its  very  existence  is  founded  on  fraod  and 
"  fiction."     Now,  the  bond  is  found  by  this 
judgment  to  be  a  forged  bond,  and  founded  on 
fraud  and  fiction.    The  pleader,  having  been 
retained  to  enforce  the  bond,  joined  others 
in  purchasing  the  property.     But  the  plead- 
er does   not  do  it   secretly.     He  gave  his 
client  information  of  his  having  joined  others 
in   purchasing  the  property  as  he  alleged, 
and  he  threw  up  his  reitainer  with  the  con- 
sent of  his  client,   or  at  least  after  notice 
to  the  client  and  without  objection.    If  the 
pleader  had  concealed  from  his  client  the 
fact  of  his  having  purchased,  or  if  he  had 
purchased  henamee^  and  continued  to  act  ^ 
his  client  as  if  nothing  had  occurred,  9od 
allowed  his  client  to  lose  his  case  by  having 
his   mortgage  set  aside,  there  would  have 
been   dishonesty.     But  where  was  the  dis- 
honesty in  throwing  up  the  retainer  and  be- 
coming the  purchaser } 

The  Principal  Sudder  Ameen  proceeds  to 
remark  :  "  And  it  is  not  unlikely  that  the 
"  first  party  defendant  loo  had  a  hand  m 
"this  fraud,  because  to  be  indifferent  after 
"  what  had  transpired  argues  complicity  in 
"  the  fraud.  It  is  certainly  surprising  inf. 
*'  Sheikh  Ameenooddeen  Ahmed,  pleader  of 
"  this  Court,  to  act  in  the  manner  be  has 
"  done.  Although  he  was  plaintiff's  pkad* 
"  er,  still  he  purchased  at  an  auction-sak  the 
"same  property  that  was  pledged  in  the 
"  bond ;  afterwards  disengaging  himself  \x^ 
"  pleadership  to  plaintiff,  appears  on  the  side 
"  of  the  defendant  to  set  aside  the  bond,  aad 
"again  having  entered  into  a  Razeenax&ah 
"  with  the  plaintiff,  resumes  his  pleadeishipt 
"and  while  engaged  as  his  pleader,  he 
"  gave  his  evidence  dei>osing  that  he  oanttX 
"  say  whether  the  instalment«bond  was 
"  genuine." 

By  allowing  the  pleader  to  .esume  hifi 
pleadership,  it  would  seem  that  the  c&eit 
did  not  think  that  the  pleader  had  cooumt* 
Jed  an  act  of  dishonesty.  The  Judge  doe» 
not  find  that  the  pleader  purchased  witboit 
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notice  to  his  client  or  that  his  client  obje^- 
ed  to  his  throwing  up  the  retainer,  nor  is 
it  anywhere  found  that  the  mortgage  was 
concocted  and  set  up  fraudulently  by  the 
pleader  and  his  client  in  order  that  the 
pleader  might  become  the  purchaser  at  a  low 
rate  upon  the  supposition  created  that  the 
land  sold  was  subje^  to  the  mortgage. 

Section  a,  Ad  XVIII.  of  1852  provides: 
^  Any  pleader  practising  in  the  said  Courts 
"  shall  be  liable  to  dismissal  on  proof  of 
**  his  conviction,  by  a  competent  Court  of 
'*  a  criminal  offence,  or  on  proof  of  a  de- 
"  claration  or  finding  by  a  competent  Court 
'*  in  a  suit  or  proceeding  to  which  such 
*^  ptkader  was  a  party,  that  he  has  know- 
*'  ingly  committed  a  breach  of  trust,  or  for 
*'  fraudulent  or  dishonest  conduct  in  the 
'!  discharge  of  his  professional  duty." 

Surely  this  was  not  a  suit  against    the 
pleader  for  a  breach  of  trust.    This  was  a 
suit  to  enforce  a  mortgage  against  the  pur- 
chaser.    If  the  pleader  had  kept  the  retainer, 
his  duty    as  a  pleader    would   have    been 
adverse   to    his   interest     as    a    purchaser. 
The  suit  was  brought  to  determine  whether 
the  mortgage  ought  to  be  enforced  against 
the  pleader  as  purchaser,  and  it  was  settled 
by  compromise.      The  suit  was  not  brought 
by  the  owner  of  the  land  for  depreciatmg 
the  sale  by  setting  up  a  fictitious  sale.    The 
owner  of  the  land  made  no  complaint.    How, 
then,  can  it  be  said   that  this  was  a  suit 
instituted   against  the  pleader  in  which  a 
Court  of  competent  jurisdidion  decided  that 
he  knowingly  committed  a  breach  of  trust  ? 
What    breach    of    trust  ?    Surely,    not    the 
throwing  up  of  his  retainer  in  a  suit  to  en- 
force a  forged  bond.     If  there  was  a  breach 
of  trust,  who  was  the  trustee,  and  who  was 
the  person  beneficially  interested  in  the  trust  ? 
The  third  charge  against  the   pleader  is 
that  he  filed  a  petition  in  the  name  of  Mus. 
tamut   Padmawut  Kooer,  which  petition  he 
was  not  authorized  to  file,  and  that  he  filed  it 
with  fraudulent  intent. 

In  reference  to  this  charge,  the  Judge 
says  : — 

*'  My  predecessor  appears  to  have  taken 
"  this  case  up,  but  to  have  let  it  drop  on 
"  the  representation  of  other  pleaders  of 
*'  the  Court  that  they  had  to  rely  upon 
*'  Mooktars  who  applied  to  them  to  file  peti- 
"  lions  " 

In  pronouncing  the  judgment  of  the  Court 
fn  this  case  dismissing  the  pleader,  the 
Judge  passed  from  the  2nd  to  the  4th 
charge,  thereby  letting  the  3rd  charge  drop, 
as  his  predecessor  had  done. 


In  reference  to  this  charge,  the  pleader  says  • 
''  That  the  3rd  charge  against  your  petitioner 
"  was  one  that  had  been  investigated  and 
''  dismissed  ;  your  petitioner  should  not 
'^  again  be  harassed  with  it.  Besides,  the 
"  Judge  is  wrong  in  saying  that  the  matter 
"  was  dropped  by  the  former  Judge  on  the 
"  representation  of  the  pleaders.  The  party 
"  who  had  preferred  that  charge  was  called 
*'  upon  to  support  it  by  oath,  but  did  not 
'*  do  so,  and  therefore  the  Judge  dismissed 
"  the  charge." 

In  commenting  on  the  pleader's  answers, 
the  Judge  takes  up  the  charge  again  which 
he  had  passed  over  in  his  judgment.  He 
says : — 

**  The  lady  petitioned  the  Court  that  she 
'^  had  never  authorized  the  pleader  to  file  the 
^'  petition  he  had  filed  on  her  behalf,  and 
'*  which  was  injurious  to  her  interests.  On 
•*  this,  Mr.  Leycester  called  on  the  pleader 
"  to  defend  his  conduft  (3rd  March  1862). 
"  Mr.  Tucker  then  ordered  the  lady  to  ap- 
"  pear  in  Court,  and  give  her  deposition. 
'*  She  of  course  objected,  being  a  lady  of 
'*  rank,  and  asked  that  a  commission  might 
*'  issue.  This  was  refused,  and  the  case 
"  was  struck  off,  because  the  lady  would 
"  not  come  into  Court.  Reference  to  Mr, 
*' Leycester's  Roobakaree  will  show  what 
'*  he  thought  of  the  pleader's  conduct." 

In  answer  to  this  same  charge,  the  pleader 
**  goes  on  further  to  say :  **  That  your 
"peiiiioner  had  put  in  his  defence  in  that 
'*  matter,  and  had  completely  refuted  the 
"charge  preferred  against  him,  and  further 
"there  is  no  evidence  whatever  in  this  in- 
"  vesiigation  that  your  petitioner  acted  with 
*a  guilty  knowledge  or  was  a  party  to  the 
"  fraud,  if  there  was  any,  for  the  subsequent 
"conduct  of  Mussamut  Pudmawut  clearly 
"  shows  that  she  was  playing  *  fast  and  loose,' 
"for  she  compromised  the  suit  afterwards 
"  on  the  very  terms  of  that  petition." 

The  Judge  says  that  the  charge  was 
allowed  10  drop,  because  a  commission  was 
refused,  and  the  lady  would  not  come  into 
Court.  I  thought  it  very  unlikely  that  Mr. 
Leycester  would  have  refused  to  issue  a 
commission,  and  have  compelled  a  lady  of 
rank  to  appear  in  Court.  The  Judge  has 
not  ascertained  the  fads  with  accuracy.  A 
commission  was  not  ^refused.  The  persons 
who  appeared  for  the  lady  were  asked  if 
she  would  declare  that  she  never  signed  the 
docu  .  ent.  They  stated  that  she  was  away 
from  home,  that  she  could  not  appear  in 
Court,  but  that,  if  a  commission  were  issued, 
they  had  no  doubt  she  would  prove  that  she 
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had  not  signed.  Three  weeks  were  given 
to  them.  At  the  end  of  that  lime,  they 
did  not  appear.  But  what  is  very  remark- 
able, the  suit  was  afterwards  compromised 
by  the  lady  on  the  terms  of  the  petition 
which  the  pleader  was  charged  with  having 
filed  without  her  authority.  The  Judge 
does  not  deny  that  part  of  the  statement  of 
the  pleader. 

The  next  charge  is  the  4th  charge, 
namely,  "that  the  pleader  having  taken  a 
"  Vakalatnamah  to  file  an  objection  to  a 
"sale,  instead  of  filing  it,  kept  it  back,  let 
"the  sale  proceed,  and  purchased  the  pro- 
"  perty  sold  in  the  name  of  his  wives  and 
"defendants,  and  that,  in  so  doing,  he  was 
"guilty  of  dishonest  conduct  in  the  dis- 
"  charge  of  his  professional  duty." 

The  pleader  answers ; — 

"The  4th  charge  is  wholly  unfounded. 
"Your  petitioner -never  took  any  Vakalut- 
"namah  to  put  in  an  objection  to  the  sale. 
"The  \Qxy  petition  of  i8ih  November  1862, 
"  by  which  the  complaint  as  to  the  irregu- 
"larity  of  sale  was  made  on  behalf  of  the 
"  judgment- debtor,  places  the  matter  beyond 
*'  a  doubt  that  your  petitioner  refused  to 
"  receive  the  Vakalutnamah.  Those  were 
"  enough ;  but  your  petitioner  distinctly  de- 
"  nied  the  fact  that  he  was  even  offered  that 
"Vakalutnamah,  and  it  has  never  been 
"proved  that  that  Vakalutnamah  was  of- 
"fered  to  your  petitioner.  Further,  the 
"  person  who  is  said  to  have  acted  as  Mook- 
"  tar  was  not  then  a  Mooktar  of  the  Judge's 
"  Court,  and  that  is  clear  from  that  very 
"petition.  Besides,  your  petitioner  was 
"  not  a  Vakeel  of  the  Sudder  Ameen's 
"Court.  The  object  of  that  petition  is 
"quite  clear  from  its  contents,  that  it  was 
"only  to  create  evidence  of  a  purchase 
"for  the  judgment-debtor  himself,  and  was 
"nothing  but  a  vituperation,  as  is  usual 
"among  natives  Your  petitioner  would 
"also  submit  that  there  is  not  a  tittle  of 
"evidence  in  support  of  such  charge." 

With  reference  to  the  pleader's  answer,  the 
Judge  merely  says  that  *•  reference  must  be 
made  to  Mr.  Solano's  petition."  Now,  it  ought 
to  be  known  that  pleaders  are  not  to  be  ruined 
in  their  character  and  prospects  in  life  on 
a  mere  petition  without  proof.  There  was 
no  evidence  whatever  in  this  case  to  prove 
the  charge  against  the  petitioner.  No  man 
would  be  safe  if  every  statement  made  in  a 
petition  filed  in  the  Mofussil  Courts  is 
assumed  to  be  true  without  any  evidence 
given  in  support  of  it.  *  In  this  case,  Mr. 
Solano  himself  did  not  even  verify  his  peti- 


tion.     This     charge,     therefore,    like    the 
others,  falls  to  the  ground. 

The  next  is  the  5th  charge,  which  is  "  that 
"  the  pleader  fraudulently  and  dishonestly 
"  filed  a>  petition  on  behalf  of  Mussamm 
"  Moula  Bux  which  she  had  not  authorized 
"  him  to  file." 

On  this  charge,  the  Judge,  in  his  order 
of  dismissal,  says  : — 

"As  regards  his  condud  in  the  last  men* 
"  tioned  case,  it  has  been  commented  on 
"  with  severity  by  the  Judges  of  the  High 
"Court  in  the  case  of  Moula  Biu  w. 
"  Hossein  Jan.  The  pleader  is  pronounced 
**  to  be  wanting  in  strift  integrity,  and  tfac 
"  evidence  given  by  him  is  pronounced 
"  to  be  utterly  unreliable  by  one  of  the 
"  Judges." 

But  it  should  be  borne  in  mind  that  the 
pleader  was  no  party  to  that  suit;  and 
whatever  remarks  the  Judge  may  have 
made  in  that  case  as  to  whether  he  wai 
worthy  of  credit  or  not,  they  were  remarks 
made  in  a  suit  inter  alias,  against  which 
the  pleader  had  no  means  of  defend- 
ing himself.  They  were  probably  not  even 
made  in  his  presence.  Pleaders  and  wit- 
nesses who  are  not  parties  to  a  suit  caonoi 
call  witnesses  on  their  own  behalf  to  dis- 
prove any  charge  which  may  be  made 
against  them.  If  a  Judge  states  his  reasons 
for  disbelieving  a  witness,  whether  the 
Judge  be  a  Judge  of  the  High  Court  or  not 
his  remarks  are  not  sufficient  to  Justify  the 
conviction  and  punishment  of  the  witness. 
If  a  Judge  says :  "  I  wholly  disbelie\-e  the 
witness" — or  if  he  goes  farther  and  says: 
"  I  believe  the  witness  has  perjured  him- 
self " — this  is  not  sufiScient  to  warrant  the 
punishment  of  the  witness  for  perjury  withoat 
a  trial.  Is  it  no  punishment,  I  would  aAt 
for  a  man  to  be  dismissed  from  a  profession 
with  degradation  ?  Statements  made  behind 
a  person's  back,  and  which  be  has  no  naeiBS 
of  answering,  are  surely  not  to  be  used  w 
evidence  on  which  to  convict  him  of  a  crifflc 
or  to  dismiss  him  with  disgrace  from  prtc- 
lising  his  profession.  There  is  only  one  con«e 
to  be  pursued  by  Judges  in  dealing  "^ 
pleaders  guilty  of  miscondud.  They  sboaJd 
enter  a  charge  and  decide  the  case  according 
to  the  evidence.  Ad  XVIII.  of  185  J,  onder 
which  the  Judge  appears  to  have  been  er- 
roneously acting,  says  (Section  2)  that  a 
pleader  shall  be  liable  to  dismissal  on  proef 
"of  his  conviction  by  a  competent  Court <rf 
a  criminal  offence,"  or  on  proof  "of  a  decfc- 
nation  or  finding  by  a  competent  Court,  in 
a  suit  or  proceeding  to  which  such  pleadtf  ' 
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*'  of  my  opinion  of  the  pleader's  acts  and 
"  character,  I  would  suggest  that  Mr. 
"  Tucker,  and  Moalvie  Imdad  Ali  Khan, 
"  Small  Cause  Court  Judge  of  Tirhoot,  be 
"  called  upon  for  their  opinions.  I  am  in- 
"  formed  that  it  was  Mr.  Tucker's  intention 


was  a  party/'  that  he  is  guilty  of  a  breach 
of  trust. 

There  has  been  no  proof  of  a  conviction 
by  a  Criminal  Court  of  a  criminal  offence. 
Nor  was  the  decision  of  the  High  Court 
referred  to  by  the  Judge  a  decision  in  a  suit 

in  which  the  pleader  was  a  party.  It  was  '  "  to  dismiss  the  pleader." 
a  proceeding  inter  alias,  and.  could  not  be  '  But  pleaders  are  not  to  be  dismissed 
taken  as  evidence  against  the  pleader,  or  merely  upon  Judges'  opinions,  nor  is  one 
be  used  as  a  ground  for  dismissing  hrm  with- 1  Judge  to  liismiss  a  man,  because  he  is  in- 
cut giving  him  an  opportunity  of  defending  i  formed  that  it  was  his  predecessor's  inten- 
himself.  .  lion  to  do  so.     A  pleader,  like  any  other 

'  The  third  ground  mentioned  in  the  Act  \  man,  is  entitled  to  be  heard  and  to  defend 
to  justify  the  dismissal  of  a  pleader  is  himself,  like  any  other  person,  against  any 
*'  fraudulent  or  dishonest  conduct  in  the  dis- 1  charges  against  his  character  or  conduct, 
charge  of  his  professional  duty."  But  to  i  He  is  entitled  to  an  open  trial,  and  not  to 
justify  such  a  dismissal,  it  is  necessary  for  |  be  convicted  without  proof, 
the  Court  to  find,  either  from  the  conduct  of  The  Judge  says  further;  "  His  restoration 
the  •pleader  which  they  themselves  witness  I  "  to  office  will  have  a  bad  effect  and  neutral- 
in  Court  or  from  evidence  produced  before  "  ize  my  efforts  to  purify  the  Courts." 
them,  that  the  pleader  is  guilty  of  fraudu-  But  if  a  pleader  has  been  dismissed  illegally, 
lent  or  dishbnest  conduct ;  and  this  also  ,  he  must  be  restored ;  and,  if  the  Courts  are 
must  be  done  after  notice  to  the  pleader  and  to  be  purified,  they  must  be  purified  by  law- 
ailowing  him  to  be  heard.     The  observations,  ,  ful  means. 

therefore,  of  the  High  Court  in  the  case  i  Having  heard  all  that  the  Judge  has  said 
referred  to  did  not  warrant  the  Judge  m  ,  j^  ^^^^on  of  the  order,  I  am  of  opinion  that 
dismissmg  the  pleader.  '  ihe  order  cannot  be  supported,  and  that  it 

The  Judge  goes  on  (and  I  must  say  that  |  must  be  quashed. 
I  could  scarcely  have  believed  that  a  Judge       Jackson,   7.— I  am  of  the  same  opinion, 
of  Mr    Birch  s  judgment    and    experience  ,  ^s  the  jidge  has  taken  upon  himself  to  act 
could  have  fallen  into  such  an  error  as  he  :  j^  t^is  matter,  and  to  dismiss  the  petitioner 
has  done) :  |  ^^^^  |^jg  ^^^^  ^f  pleader,  it  must  be  assumed 

"  The  pleader  bears  a  bad  character  in  ;  that  he  considered  himself  to  be  acting, 
'*  the  Courts  of  the  Sudder  Station,  and  were  [  not  under  the  existing*  law,  but  under  the 
'*  I  to  search  for  other  evidence  against  him,  |  law  in  force  previous  to  ist  January  last. 

"/  am   informed  that   it   would  te  forth- \      tt  j^    *l  \  a    kix  v\rTTT    ^*  wQ-* 

<<         .        -^T    -V    -J      •.  .J  Under  the  repealed  Act  XVIII.  ot  1052, 

commg.     I  consider  it  unnecessary  to  do  1 ,,  .u  t        wau  «  r.\^AJ^ 

„      .,  *  I  there  were  three  causes  for  which  a  pleader 

'    ,  ,  , .        .  .  might  be  dismissed.     One  was  on  account 

Could  anything  be  more  dangerous  or  ^^  ^^is  conviction  by  a  competent  Court  of  a 
unsalisfaciory  than  for  a  Judge  to  allow  his  ,  ^^j^jn^i  ^^^^^^  '^^^  ^^^^^^  ^as  on  ac 
mind  to  be  influenced  by  such  considerations  ■  ^^^^^  ^j  j^^  b^j„  declared  or  found  by  a 
teth^^e  ?  or  could  anythmg  be  more  improper  1^^^  J  Court,   in  a  suit  or  proceeding 

than  for  one  entrusted  with  a  judicial  office,  ,  ^^  /j^j^j^  ^^^     I^^^^r  was  a  party,  that  he 
on  pronouncing  a  decision  which  must  neces-    ^^^  knowingly  committed  a  breach  of  trust. 


sarily  ruin  a  man's  character  and  prospects 
in  life,  to  declare  and  to  register  against 
bim  on  the  records  of  his  Court  that,  if  he 
were  to  search  for  other  evidence,  he  is  in- 
formed that  it  would  be  forthcoming  ? 


The  third  was  on  account  of  fraudulent  or 
dishonest  conduct  in  the  discharge  Of  his 
professional  duty.  The  3rd  Section  of  that 
Aft  points  out  the  mode  in  which  either 
of  the  two  first  mentioned  causes  is  to  be 


It  appears  to  me  that  the  charges  against  i  shown— the  first  to  be  shown  by  the  pro- 
tbe  petitioner  are  nol  made  out,  and  that,  !  Auction  of    an  authenticated    copy  of  the 


antil  he  is  proved  to  have  been  guilty  of 
dishonest  conduct,  he  must  be  presumed  to 
be  innocent.  A  pleader  is  not  to  be  dis- 
missed from  the  practice  of  his  profession 
merely  upon  suspicion  and  without  proof. 


judgment  containing  such  conviction — the 
second,  in  like  manner,  to  be  supported  by 
an  authenticated  copy  of  the  decision  con- 
taining such  declaration  or  finding ;  and,  in 
addition  to  that,  the  Court  is  to  be  satisfied 


The    Jodge  says  in  his  letter :   "  If  tke    in  each  case  by  ^roof  that  such  judgment 
^  Coort  is  not  satisfied  with  the  expression  '  or  decision  has  not  been  set  aside  or  reversed, 
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and that  the  pleader  is  the  party  to  whom 
such  conviction  or  decision  relates. 

The  third  of  these  causes  is  to  be  estab- 
lished by  proof  to  be  taken  and  set  up  in 
the  presence  of  the  accused  party  before  the 
Judge  who  enquires  into  the  matter. 

In  this  case,  there  were  five  charges  made 
against  the  petitioner  and  alluded  to  in  the 
course  of  the  proceedings.  The  first  it  may 
be  supposed  the  Judge  considered  as  coming 
under  the  first  category,  namely,  criminal 
charge.  But,  although  the  person  was 
charged  with  a  criminal  offence,  and  made 
over  to  the  Magistrate,  so  far  from  being 
convicted,  I  find  that  he  was  acquitted,  and 
that  the  judgment  of  the  civil  authority 
referring  him  to  the  Magistrate  was  after- 
wards virtually  set  aside  by  another  Principal 
Sudder  Ameen  in  the  same  district. 

Then,  as  to  any  finding,  in  a  suit  or 
proceeding  to  which  the  pleader  was  a  party, 
that  he  had  knowingly  committed  a  breach 
of  trust,  certainly  there  is  nothing  of  that 
kind.  There  are  two  cases  here — the  and  and 
5th  instances — the  Judge  seems  lo  consider 
may  have  come  within  that  category.  But 
certainly  there  were  no  suits  or  proceedings 
to  which  he  was  a  party,  or  any  decision  of 
a  Court  of  competent  jurisdiction  that  the 
petitioner  had  committed  a  breach  of  trust. 
Nor  was  there  any  compliance  with  the 
procedure  prescribed  by  Section  4  by  which 
he  could  have  been  properly  convicted. 
Section  4  says : — 

"  When  any  pleader  is  charged  with 
'*  fraudulent  or  dishonest  conduct  in  the  dis- 
"  charge  of  his  professional  duty  by  any 
"  person  or  Court,  the  Court  competent  to 
''  make  an  order  for  his  dismissal  shall  serve 
"or  cause  to  be  served  upon  such  pleader 
**  a  copy  of  the  charge  or  charges  brought 
'*  against  him,  and  also  a  notice  of  the  day 
'*  appointed  by  the  said  Court  for  the  hearing 
*'  of  such  charge  or  charges,  and  such  copy 


''and  notice  shall  be  served  upon  the  said 
'*  pleader  at  least  twenty  clear  days  before 
*'  the  day  appointed  for  such  hearing,  and 
"  on  the  hearing  of  the  said  charge  or  charges 
''the  Court  shall  receive  all  such  relevant 
"  evidence  as  shall  be  properly  tendered  by 
"  or  on  behalf  of  the  Court  or  party  bringing 
"  the  charge  or  charges,  or  by  the  said 
''  pleader,,  and  shall  proceed  to  adjudicate 
"  on  the  said  charge  or  charges  in  a 
"  summary  way,  and  shall  record  its  deci- 
"  sion  and  the  reasons  on  which  the  same 
'*  is  grounded." 

Can  it  be  said  that  there  was  any  such  ad< 
judication  as  this — that  the  party  was  called 
upon  to  answer  any  charges  brought  against 
him — that  any  evidence  was  tendered  to 
and  received  by  the  Judge  .^  He  has  done 
nothing  of  the  kind.  He  has  acted  merely 
on  opinions  contained  in  a  mass  of  papers, 
upon  charges  made  long  before^  sonae  dis- 
proved, some  dropped;  and  some  not  aniQiini- 
ing  to  misconduct  at  all,  such  as  to  wanast 
a  dismissal. 

It  is  a  privilege  of  vakeels,  and  I  tbink 
it  is  very  much  to  the  interest  of  the  public  at 
large  that  they  should  have  that  privilege^ 
They  are  admitted  to  that  honorable  pro* 
fession  on  proof  of  their  capacity,  and  of 
their  good  moral  character.  Unless  it  is 
shown  that  they  are  possessed  of  the  reqai- 
site  capacity  and  good  moral  character,  tbe)' 
cannot  be  admitted;  but,  when  once  ad* 
mitted,  unless  on  proof  of  specified  misooB- 
duct,  they  cannot  be  removed  from  tbt 
profession. 

It  appears  to  me  that  there  has  been  no 

such  proof  on  this  occasion,   and  that  do 

ground  existed  under   Ad  XVIII.  of  i8s^ 
for  the  removal  of  the  petitioner. 

Therefore  I  entirely  agree  in  the  jodg- 
ment  of  the  Chief  Justice,  and  in  quashing 
the  order  passed  by  the  Judge  of  Sh*- 
blibad. 

h 
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The  19th  June  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Siirplas  proceeds  of  sale  in  execution — 
Mortj^age. 

Case  No.  808  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
Mr.  F,  3.  Stmsony  Judge  of  Mymensingh^ 
dated  the  ijth  September  186^, 

Mirza  Futeh  All  alias  Nanna  Meah  (Judg- 
ment-debior),  Petitioner^ 

versus 

Mt.  a.  a.  Gregory  (Decree-holder),  Opposite 

Party. 

Messrs.  W.  E.  Peacock  and  C.  Gregory  for 

Petitioner. 

Mr,  R.  E.  Twidale  and  Baboo  Onookool 
Ckunder  Mookerjee  for  Opposite  Party. 


«< 


<« 


«< 


mortgage  of  the  property  sold  subject  to  his 
mortg^ffe  is  not  entitled  to  have  the  surplus  proceeds 
paid^  to  bim  in  satisfaction  of  the  decree  which  he  had 
obtained  upon  his  mortgage,  and  upon  which  ^he  had 
issued  execution. 

Wk  think  that  the  order]  that  the^surplus 
proceeds  of  the  sale  under  Kally  Narain 
Roj'b  execution  is  to  be  paid  ^  out  should 
be  set  aside.  Section  271.  Act  VIII.  of  1859, 
sajTS  :  "  If,  after  the  claim  of  the  person 
•*  on  whose  application  the  property  was  at- 
*'  tached  has  been  satisfied  in  full  from  the 
proceeds  of  the  sale,  any  surplus  remain, 
such  surplus  shall  be  distributed  rateably 
amongst  any  other  persons  who,  prior  to 
**  the  order  for  such  distribution,  may  have 
'*  taken  out  execution  of  decrees  against 
**  the  same  defendant,  and  not  obtained  sa- 
"  tisfaction  thereof.  Provided  that,  when 
any  property  is  sold  subject  to  a  mortgage, 
the  mortgagee  shall  not  be  entitled  to 
*'  share  in  any  surplus  arising  from  such 
"  sale." 

Now,  the  proviso,  being  annexed  to  an 
enactment  which  gave  rights  to  execution- 
creditors,  must  be  intended  to  refer  to  a 
mortgagee  being  an  execution-cre<iitor,  and 
is  in  accordance  with  the  rule  laid  dowi^ 
in    the  case  cited  in  argument  (Karoo  Lai 

Vol  VI. 


€4. 


«tf 


VS.  Dalaram,  Sudder  Dewanny  Adawlut  Re- 
ports, 1859,  page  953). 

We  think  that  Mr.  Gregory,  being  a  mort- 
gagee of  the  property  which  was  sold  sub- 
ject to  his  mortgage,  was  not  entitled  to 
have  the  surplus  proceeds  paid  out  to  him 
in  satisfaction  of  the  decree  obtained  upon 
his  mortgage  upon  which  decree  he  had 
issued  execution.  The  order  $hould  be  set 
aside,  and  he  should  be  ordered  to  return 
the  surplus  proceeds  which  were  paid  t6 
him  under  the  order,  and  proceed  forthwith 
with  the  execution  under  his  decree  by  the 
sale  of  his  interest  in  the  13  gundahs  and 
I  kag  included  in  his  mortgage.  The  pur- 
chaser purchased  only  the  mortgagor's  in- 
terest in  the  property  mortgaged  to  Gregory, 
and,  if  Gregory  be  satisfied  out  of  the  surplus 
proceeds,  it  may  be  a  question  whether  his 
lien  will  not  be  destroyed.  It  is  not  equit- 
able that  the  purchaser  who  purchased  and 
paid  for  only  the  mortgagor's  interest  in 
this  property  should  hold  it  released  from 
Gregory's  lien.  The  money  brought  into 
Court  by  Mr.  Gregory  will  remain  there 
until  after  his  execution  shall  have  been 
executed.  In  the  event  of  the  sale  under 
execution  not  producing  sufiScient  to  satisfy 
his  decree,  Mr.  Gregory  will  be  at  liberty 
to  apply  to  attach  the  money  in  Court  in 
execution  for  any  balance  which  may  re- 
main unsatisfied.  In  case  Mr.  Gregory's 
execution  be  not  executed  within  one  month, 
the  appellants  will  be  at  liberty  to  apply 
to  this  Court  for  an  order  that  the  money 
to  be  brought  in  by  Mr.  Gregory  be  paid  oat 
to  them. 

The  appeal  will  be  decreed  with  costs. 


The  19th  June  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson* 

Judges. 

Mesne-profits— Section  zz,  Act  ZXIIL  of  zMl. 

Case  No.  102  of  1866. 

Miscellaneous  Appeal  from  an  order  passed  by 
Baboo  Nurottun  Alulltck,  Principal  Sud" 
der  Ameen  of  Bh^ugulpore,  dated  the  aist 
December  jS6j. 
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Appellants 


versus 


Kbajab  Mahomed  Moosa  Khan  and  others 
(Judgment-debtori;),  Respondents, 

Mr,  Ji,  E,  Tijuidale  for  Appellant. 

^{o  pne  for  Respondent?, 

Mesne^praftts.  for  the  period  during  which  the  decree- 
^p^^F  ^fi^  execi^^ing  tb|^  depi;ef;,  apa  was  kept  out  of 

Sos^ssioh  by  t^e  opposite  party,  may  be  awarded  l^y 
>e  dpiirt  under  Section  1 1,  Act  XXlII.  of  i«6i. 

In  tU8  gase,  th^  decree  of  this  Court, 
dftjed  .i3tb  Deg^raber  1864,  gave  ipesne-pro- 
fil^  fo?  six  y^r^,   not  ii^cluding  the  years 

The  petitioner  claimed  the  mesne-profitsfor 
those  years  during  which  petitioner  was 
executing  the  decree,  and  was  kept  out  of 
possession  by  the  opposite  party. 

The  principal  Sudder  Ameen  refused  them 
for  these  year?  oji  the  ground  that  the 
jnesne-pronts  of  those  years  were  not  in- 
clu(^ed  in  tfiie  decree. 

The  pfi^itipner  appeals  here,  apd  urges  that, 
\^hm  §,^ptiQn  II,  K^\  XXIII.  of  1861,  i^ 
Wft  ppi»p(?t^ril;  fpj  the  Lowpr  Court  tp  ad- 
ju4i<?^te  uppp  any  qaes^ipn  pf  mesr^e-profits 
i^iy^W^  in  resp^pt  of  the  subject-matter  of 
Sftit  bj^twQ^  dat^  of  institution  of  suit  and 
pip^Htiftu  of  decr^^. 

Theso  mesne-profits  for  1271  and  1272 
WQr^  matters, '  we  think,  coming  under  the 
purview  of  this  Section. 

We,  accordingly,  reverse  the  decision  of  the 
Principal  Sudder  Ameen,  and  decree  this 
appeal. 


The  20th  June  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judj^es, 

Limitation— Executipn  9/  decrees  in  force  at 
time  of  passiajg:  A^t^IV.  of  1859. 

^p  Np.  69  of  1866. 

Miscellaneous  Appeal  from  an  or ier  passed  by 
the  Judge  of  Backer  gunge,  dated  the  2sth 
Jfhvember  186^,  affirming  an  order  passed 
fy  the  Moensiff  of  that  District,  dated  the 
i^isi  August  186 J, 


Doorga  Ci;iurp  Roy  and  othcfs  (Decree- 
holders).  Appellants, 

versus 

Dino  Moyee  Debia  (Judgment-debfpr), 

Respondent, 

Baboo  Bungshee  Dhur  Sein  for  App^tMitj. 

Baboos  Romesh  Chunder  Mitter  and  PtaiTK 

Lai  Roy  for  R.Q^pondent. 

On  the  first  application  to  execute,  after  the  passisf 
of  Act  XIV.  of  1859,  a  decree  in  force  at  the  timprf 
the  passing  of  that  Act,  Section  2 1  applies ;  bat  on  tbc 
next  and  subsequent  applications,  the  rule  conttioei 
in  Section  20  is  to  be  followed. 

The  Judge  is  in  error  in  the  view  he  bas 
taken  of  the  law.  Section  21,  Act  XIV.  of 
1859,  does  not  lay  down  that  all  processes  01 
execution  on  judgments  in  force  at  the  pass- 
ing of  the  Act  must  be  finally  closed  within 
three  years  after  the  passing  of  thai  Ad, 
and  that  the  decree  is,  in  the  words  of  the 
Judge,  dead  after  thaf  time  has  elapsed 
The  words  **  nothing  in  the  preceding  Sec- 
"  tion  shall  apply  to  any  judgment,  decree, 
**  or  orde|-  in  force  at  the  time  of  the  passing 
"  of  the  Act"  r^fer  to  the  first  execution 
which  is  taken  out  on  a  judgment  in  force 
at  the  passing  of  the  Act.  But  after  thai 
execution  has  been  taken  out  within  the 
term  prescribed  in  Section' 21,  further  pro- 
ceedings can  then  be  taken  in  exeCBWn 
unless  the  provisions  of  Section  20  bw 
them.  The  phraseology  of  these  Seciioiis 
may  admit  of  some  doubt  in  their  interpre- 
tation, but  we  have  no  doub(  that  the  intent 
and  spirit  of  the  law  is  as  above  statei 
The  decision  quoted;at  page  17,  Mi$cellaB^ 
01^  Appeal?,  Volume  V.,  Weekly  Rcpoiter, 
takes  the  same  view  of  the  Ja^w. 

The  Judge's  orders  are  reversed  and  the 
case  remanded. 

It  is  said  that  some  other  questions  on  the 
point  of  limitation  have  been  raised.  If  ^^ 
is  so,  the  Judge  will  decide  those  qnestioos. 

The  20th  June  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson. 

Judges. 

Limitation — Enforcement  of  deo^. 

Case  No.  78  of  1866: 

Miscellaneous  Appeal  from  an  order  passdk! 
the  Officiating  Judge  of  Dacca,  dated  i^ 
1st  December  186^,  affirming  an  erdir 
passed  by  the  Sudder  A  meen  of  thai  Di^' 

t    tricty  dated  the  23rd  August  186$. 

b 
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Ram  Coomar  Chowdhry  (Judgment-debtor), 

Appellant, 

versus 

Brojcssuree  Chowdhrain  (Decree-holder), 

RespofidenL 

iaboos   Kalee    Mohun    Doss    and    Romesh 
Chunder  Milter  for  Appellant. 

BeAoo  Pearee  Lai  Roy  for  Respondent. 

A  $uit  by  a  decree-holder  to  set  aside  orders  passed 
under  Section  246,  Act  VIII.  of  1S59,  and  to  declare  his 
t%ht  to  sell  a  certain  estate  as  the  property  of  his 
judftneot-debtor  in  execution  of  his  decree,  is  a  pro- 
ceecuns:,  within  the  meaning^  of  Section  20,  Act  XIV.  of 
1^59,  to  enforce  such  decree. 

The  qaestion  raised  in  this  case  is  whe- 
ther a  suit,  preferred  by  a  decree- holder  to 
set  aside  orders  passed  under  Section  246. 
Act  VIII.  of  1859,  and  10  declare  his  right 
to  sell  a  certain  estate  as  the  property  of  his 
judgment-debtor  in  execution  of  his  decree, 
is  a  proceeding  within  the  terms  of  Section 
20,  Act   XIV.    of    1859,    to    enforce    such 
decree.     The  judge  has  held  that  it  is  a 
proceeding  keeping  the  decree  in  force.     A 
judgment  of  this  Court,  Miscellaneous  Appeal 
No.  445  of   1864,  to  be  found  in  page  3, 
Weekly  Reporter,  Volume  II.,  has  ruled  that 
such  a  suit  is  in  furtherance  of  the  decree. 
We  concur  with  the  Judges  who  gave  that 
judgment.     The  law  requires  in  general  terms 
that  some  proceeding  shall  be  taken  to  keep 
the    decree    in    force.      It    does     not    say 
that  that  proceeding  must  be  taken  in  the 
Execution  Department.     If  proceedings  have 
been  carried  out  in  that  Department  as  far 
as  the  law  allows  of  it,  and  then  take  the 
shape  of  a  regular  suit  to  contest  the  orders 
passed  in  the  Execution   Department,   that 
suiJ  is  also  a  proceeding  keeping  the  decree 
in  force.     This  has  been  the  course  of  the 
proceedings  in  this  case. 
We  dismiss  this  appeal  with  costs. 


The  2ist  June  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Security  to  execution  of  decree — Appeal 

Pelition  0/  Bhugwan  Chunder  Ghose  and 
Gobind  Chunder  Ghose,  praying  that 
they  he  absolved  from  giving  further 
security^  and  that  the  execution  of  a 
decree  passed  against  them  he  stayed  till 
the  decision  of  Her  Majesty  in  CouncU 
in  another  case  appealed  by  them. 


Baboo  Gopal  Lai  Mitter  for  Petitioners; 

The  Higrh  Court  cannot,  under  Section  36,  ActXXtll. 
of  \^\,  direct  theXower  Courts  to  take  security  tft  tfie 
execution  of  a  decree  against  which  no  appeal  haB  bMii 
preferred  to  it. 

We  think  that  the  Court  has  no  }«ristlic«> 
tion  to  make  the  order  asked  for  bV  the; 
petitioner.  The  case  is  one  of  a  decree 
which  is  being  executed  by  the  Zillah  Cburt 
of  Jessore.  In  that  suit  tio  appi^al  has  ever 
been  preferred  to  this  Court,  and  the  suit  is 
not  in  any  shape  before  the  Court.  Section 
36,  Act  XXIII.  oF  1861,  gives  authority 
to  the  Court  which  pronounced  the  decree 
to  require  security  to  be  given  in  the  execu- 
tion of  a  decree  against  which  an  appeal  has 
been  preferred,  and  also  provides  that  the 
Appellate  Court  may  in  any  such  case  (i*e., 
a  case  in  which  an  appeal  has  been  prefer* 
red)  direct  the  Court  which  pronouncea  tne 
decree  to  take  such  security.  But  that  does 
not  enable  this  Court,  when  it  has  no  appeal 
before  it,  to  make  any  such  order. 

The  application  must  therefore  b4  refused. 


The  2ist  June  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  K  Jackson, 

Judges, 

Exectttlon  of  decree— Irreffii]Arit|r  bf  feral  in 
application — interest— Liniitatipo. 

Case  No.  86  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Cuttack,  dated  the  aand 
December  ^^6$, 

Chowdhry  Purladh  Mohapattnr  and  mllei^ 
(Decree-^holders))  Appellants^ 

versus 

Chowdhry  Junardun  Mohapattur  (Judgmeiit- 
debtor),  Respondent. 

Baboo  Romanath  Rose  for  Appclhttils. 

Baboos  Obhoy   Churn  Rose  ahd    Gopeehafk 
Mobkerjee  fof  Respondent. 

Section  15,  Act  XXI U-  (^  \'^>U  ddes  tl«t  MlhoHM  K 
Judge  to  reject  ftn  application  for  th«  eicepittion  of ' « 
decree,  on  tne  grouiia  of  an  irregularity  fn  form .    Where 
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the  application  is  irregular,  the  Judge  should  either 
return  it  immediately  to  the  applicant  for  correction,  or 
with  his  consent  cause  the  necessary  correction  to  be 
Qiade.  ^ 

In  this  case,  the  Judge,  after  the  l^seof  six  months, 
rejected  the  original  application  on  the  ground  that  the 
decree-holder  asked  for  costs  and  interest  on  costs, 
whereas  on  enquiry  it  was  found  that  the  decree  did  not 
specify  interest  on  costs.  The  decree-holder  thereupon 
presented  a  corrected  application  which  the  Jud^re  re- 
jected as  barred  by  limitation. — Held  that  interest  was 
chargeable  on  costs  whether  actual^  stated  in  the  decree 
or  not;  and  that,  even  if  the  Judge  was  right  in  ruling 
that  interest  could  not  be  paid,  the  second  applicafion 
must  bc^  considered  merely  a  correction  of  the  original 
application^  and  was  therefore  not  barred  by  limitation. 

This  appeal   is   preferred   by  a   decree- 
holder   from   the   orders    of   the   Jud.s:e   of 
Cuttack,  holding  ihai  execution  of  the  decree 
is  barred  by  the  Law  of  Limitation,  no  proceed- 
ing to  enforce  execution  having  been  taken 
within  three  years  of  the  present  application. 
The  appellant  obtained  a  decree  on  the  19th 
February  1861.     He  took  out  execution  of 
so  much  of  the  decree  as  regarded  possession 
of  the  land  decreed  on  the  5th  June  1861. 
He  again  applied  for  execution  as  respects 
the  costs  due  to  him  in  September  1861,  but 
allowed  this  execuiion  to  be  struck  off  on 
default  on  the  2isi  February  1863.     On  the 
7th   January    1865,    he   again    applied    for 
execution  to  recover  his  costs  and   interest. 
The  Judge  called  for  a  statement  from  his 
Office  Amlah  as  to  whether  the  application 
was  correct  in  form.     This  statement  was 
not  furnished  until  May,  and  no  order  was 
passed  upon  it  until  the  nth  July,  when  the 
application  was  rejected.    The  appellant  re- 
newed his  application  on  the  20th  July,  and 
the  Judge  held  that  it  was  then  barred  by 
the  Law  of  Limitation. 

The  Judge  says  that  the  mere  presenting 
an  application  which  was  irregular,  and 
which  the  Court  could  not  act  upon,  was 
not  such  a  proceeding  as  wpuld  keep  the 
decree  in  force. 

The  question  in  this  case  is  not  whether  a 
mere  application  without  any  further  steps 
will  keep  a  decree  in  force,  because  there  is 
every  reason  to  presume  that  the  decree- 
holder  was  prepared  to  take  further  steps. 
but  in  consequence  of  the  extreme  delay  of 
the  Judge  to  pass  orders  on  his  application, 
he  was  unable  to  take  any  such  steps  for  six 
months.  It  would  be  extremely  hard  if  such 
delay  is  held  prejudicial  to  a  party  in  the 
suit.  The  application  of  the  7th  January 
1865  was  clearly  in  time.  If  that  applica- 
tion was  irregular,  the  Judge  should,  under 
Section  15,  Act  XXllL  of  186 1,  either  have 
returned  the  application  for  correction  to  the 
person  making  it,  or,  witl;  the  consent  of 
8U€h  person,  have  caused  the  necessary  correc- 


tion to  be  made.  The  law  does  not  anthoriie 
the  Judge  10  reject  the  application.  The 
Judge  should  either  have  returned  the  appli- 
cation for  correction  as  soon  as  it  was  put  in, 
or,  if  he  could  not  pass  an  order  upon  the 
application  for  six  months  until  any  funhcr 
application  was  barred  by  limitation,  he 
should  have  then  required  the  applicatioa  to 
be  corrected.  There  has  been  in  this  case 
no  lacJies  on  the  part  of  the  decree-holder. 
There  has  been  excessive  delay  on  the  part 
of  the  Court  in  passing  an  order  on  hii 
application,  and  the  order  ultimately  passed 
seems  to  have  been  contrary  to  the  lav. 
The  only  irregularity  in  the  application 
was  that  the  decree- holder  asked  for  costs 
and  interest  on  the  costs,  and  on  enqniry  it 
was  found  that  the  decree  did  not  specify 
interest  on  the  costs.  It  has  been  ruled  Ki 
this  Court  that  interest  is  chargeable  on 
costs  whether  actually  stated  in  the  decree 
or  not.  If,  however,  the  Judge  was  rigtH 
in  ruling  that  interest  could  not  be  paid,  be 
should  have  required  that  the  application  EO 
far  should  be  corrected,  and  not,  after  keep- 
ing  the  decree-holder  in  ignorance  of  whit 
order  would  be  passed  on  his  applicadoa 
for  six  months,  and  thereby  allowing  limiiaiioa 
to  bar  any  further  application,  have  tben 
struck  off  and  rejected  the  application. 

We  are  of  opinion  that  the  applicatiott<tf 
the  nth  July  1865  must  be  consideied 
merely  a  correction  of  the  application  of  7th 
January  1865,  having  been  put  in  wiihia 
a  few  days  of  the  date  on  which  the  order 
poi ruing  out  wherein  correction  was  required 
was  passed;  and,  in  this  view,  we  think  that 
the  appellant,  decree-holder,  was  in  time, 
and,  reversing  the  Judge's  decision,  remand 
the  case  in  order  that  the  execution  maj  be 
allowed  to  proceed. 

We  trust  that  the  delay  which  appears 
in  these  proceedings  of  six  months  in  pass- 
ing orders  on  an  application  for  execuuon 
is  not  usual  in  the  Judge^s  Court.  Orders 
on  such  applications  should  be  passed  imme- 
diately the  applications  are  made,  or,  at  the 
utmost,  within  a  day  or  two  of  the  presenta- 
tion of  the  applications.  If  the  regttlari^ 
or  irregularity  of  form  of  the  application  i8 
a  matter  referred  to  the  head  officer  of  Ac 
Court,  that  officer  should  be  responsible  for 
reporiing  upon,  it  to  the  Court  wiihoot 
delay.  No  notice  has  been  taken  in  this 
case  of  his  keeping  the  application  wilbool 
any  report  for  four  months,  and  of  his  even 
then  not  bringing  the  matter  before  the  Judge, 
but  allowing  it  to  remain  pending  for  an- 
otfter  two  months. 
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The  23rd  June  1866. 
Present : 


The  Hon'ble  L.  S.  Jackson,  Judge, 

Time  for  Appeal  to  Privy  CouncU— Valuation- 
Evidence. 

Petition  of  Kishen  Bundhoo  Roy  and  Kishen 

Chand  Roy. 

Bahoo  Kally  Prosunno  Dutt  for  Petitioner. 

Prim4  facie  evidence  to  show  that  the  value  of  the 

froperty  (which  was  the  subject  of  an  appeal  to  the 
•rivy  Council),  though  stated  at  less,  was  in  reality 
more,  than  10,000  rupees,  not  having  been  tendered 
until  after  the  six  months  allowed  by  law  within  which 
the  Court  can  receive  applications  of  this  nature,  the 
Omrt  held  that  it  had  no  jurisdiction  to  admit  the  ap- 
peal. 

Petitioner   came   before   this   Court   in 
March  last  with  an  application  to  be  allowed 
to  appeal  10  Her  Majesty  in  Council.     The 
value  of  the  property  in  suit  had  been  stated 
at    Rs.    523.     But  it  was   alleged   that   the 
value  was  in  reality  much  larger.   No  primd 
facie  evidence  generally  of  such  value  (/>., 
of    its    being    above    the    value    of    10,000 
mpees)   was  at  that  time   shown,    and   the 
Court    could    not    make    any    order.     The 
pelitioner  now  comes  up  again,  and,  tender- 
ing what  he  considers  primd  facie  evidence 
of    ihe   value  of   this  property,   renews   the 
application  for  leave  to  appeal.     But  the  six 
monilis  allowed  by  law  within   which   this 
Court  can  receive  applications  of  this  nature 
having  elapsed,  it  appears  to  me  that  I  have 
no   jurisdiction  to  admit  the  appeal.     The 
peiauoner  must,  therefore,  go  before  the  Privy 
Council  for  leave  to  appeal. 


against  the  petitioner,  pending  appeal  to 
Her  Majesty  in  Council.  The  second  is  with 
respect  10  a  sum  of  13,000  rupees  which 
was  in  deposit  standing  in  the  name  of  the 
defendant  (Respondent  to  England),  which 
sum  on  the  application  of  the  plaintiff  (now 
Appellant)  had  been  attached  under  the 
provisions  of  Regulation  II.  of  1806  during 
the  pendency  of  the  suit  in  the  Zillah 
Court.  That  sum  of  money,  on  the  decree 
of  the  Zillah  Court  having  been  reversed 
by  the  High  Court  on  appeal,  the  defendant 
had  applied  to  take  out,  and  the  petitioner's 
prayer  is  that  the  injunction  or  attachment 
may  still  continue.  It  appears  to  me  that 
this  Court  has  no  jurisdiction  to  grant  the 
latter  part  of  the  prayer.  All  that  the 
Court  can  do,  when  an  appeal  to  Her  Majesty 
in  Council  has  been  admitted,  is  to  proceed 
under  Section  4,  Regulation  XVI.  of  1797, 
to  stay  the  execution  of  the  decree  on  the 
appellant  giving  security,  or  to  order  that 
the  respondent,  in  executing  his  decree,  shall 
give  security  for  the  due  performance  of 
the  decree  of  Her  Majesty  in  Council. 

In  conformity,  therefore,  with  the  first 
prayer,  let  a  rule  nisi  calling  upon  the 
opposite  party  to  show  cause  why  execu- 
tion should  not  be  stayed  on  the  appellant 
giving  security.  The  rule  to  be  returnable 
wiihm  15  days.  The  other  part  of  the 
prayer  is  rejected. 


The  23rd  June  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Appeal  to  Privy  Council— Procedure  on 

admission  of. 

Petition  of  Ramnath  Ch  >wdj-y  and  Rughoo- 

bur  Dutt  Chowdry. 

Jl/r.     R,  E.    Iwidale  and    Bahoo    Onookool 
Ckunder  Mookerjee  for  Petitioner. 

When  an  anpcal  to  the  Privy  Council  has  been  admit- 
ted, all  that  the  High  Court  can  do  is  to  proceed,  under 
Action  4,  Regulation  XVL,  1797.  to  stay  the  execution 
of  tHo  <lecrcc  on  the  appf  Uant  giving  security  for  the 
doe  performance  of  the  decree  of  the  Privy  Council. 
B«it  the  Court  cannot  continue  an  attachment  of  money 
made  under  Regulation  11.,  is«»6,  during  the  pendency 
^^the  «uit  in  the  Zillah  Court  after  the  decree  of  the 
Ztllaii  Court  has  been  reversed  by  the  High  Court  on 
J. 


X»is  petition  contains  two  prayers.     One 
j^    for   a  stay  of  execution  of  the  decree 


The  25th  June  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Limitation— Execution  of  decree* 
Case  No.  81  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated  the 
i8th  November  186$,  affirming  an  order 
passed  by  the  Sudder  Ameen  of  that  Dis^ 
irict,  dated  the  2gth  July  1865. 

Kool  Chunder  Chuckerbutiy  (Decree-holder), 

Appellanty 

versus, 

Kumul  Chunder  Roy  and  others  (Judgment- 
debtors)J  Respondents, 

e 
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Baboo  Woomesh  Chunder  Banerjee 
for  Appellant. 

Mr,  C  Gregory  for  Respondents. 

Pipceedingfs  taken  in  execution  of  decree  under  either 
Section  ao  or  Section  21,  Act  XIV.  of  1859,  are  without 
authority  of  law  unless  ta)cen  within  the  time  allowed 
by  la^. 

This  is  an  appeal  from  the  orders  of  the 
Judge  of    Backergunge     rejecting    decree- 
holder's  claim  to  execute  his  decree  on  the 
ground   that   such   execution   is   barred    by 
Section  21,  Act  XIV.  of  1859.     The  decree 
was  in  force  at  the  time  of  the  passing  of 
the  Act,'    />.,   in    1859.      No  attempt  was 
made  to  execute  it  until  1863,  and  it  seems 
clear    that,    if    the    judgment- debtor     had 
then  urged  that  execution  was  barred  under 
the  provisions  of  Section  21,  Act  XIV.  of 
1859,   the   execution   must  then  have  been 
declared  to  be  barred  by  that  law.     But  no 
silch  objection  was  then  taken  ;  execution  was 
proceeded  with,  and  property  was  attached 
and  sold  in  1864.     The  decree-holder  now 
claims  to  carry  on  further  execution-proceed- 
ings against  other  property.     But  the  Judge 
has  dismissed  the  claim  on  the  ground  that 
the  execution-proceedings  in  1863  and  1864 
were  irregular,  inasmuch  as  they  were  taken 
out   after   the   period   allowed    by  the  Law 
of  Limitation. 

This  view  of  the  law  is  objected  to  on 
special  appeal.  The  respondent,  in  support 
of  the  Judge's  decisions,  refers  to  the  judg- 
ment of  this  Court  in  Miscellaneous  Appeal 
No.  713  of  1865,  Weekly  Reporter,  page  20, 
Volume  V. 

There  is  one  distinction  between  the  two 
cases ;  in  that  now  before  us,  the  proceedings 
in  execution  after  the  period  allowed  by  law 
were  not  ineffectual,   whereas   in   the  case 
quoted  they  were   abortive.     But  we   think 
that  the   result   of  the   proceedings  cannot 
determine    whether    they    were    authorized 
under  the  law.     The  Judges  who  tried  the 
appeal  above  alluded  to  were  of  opinion  that 
proceedings   in  execution   in    a    decree    in 
force  at  the  time  of  the  passing  of  the  Act 
are   "without  authority,"    unless  such  pro- 
ceedings are  commenced  within  three  years 
of  the  passing  of  the  Act.     We  concur  in 
that   view   of   the   law.     We    consider    that 
the  terms  of  both  Sections  20  and  21,  Act 
XIV.  of  1859,  are  imperative.     Proceedings 
taken  in  execution  of  decree  under  either 
Section  after  the  time  allowed  by  law  cannot 
be  held  to  be  authorized  Ijy  the  law.     If,  as 
in  this  case,  a  decrae-holder  is  allowed  to 


carry  on  such  proceedings  without  objection 
on  the  part  of  the  judgment-debtor  and  tiie 
Court,  all  that  can  be  said  is  that  he  is 
fortunate  if  he  has  recovered  any  portion 
of  his  decree  in  such  proceedings ;  bat  those 
proceedings  remain,"nevertheless,  proceedings 
conducted  without  authority  of  law,  We 
think  the  Judge  was  right  in  his  determi- 
nation on  this  point. 

It  is  then  said  that  the  Judge  has  omitted 
to  consider  certain  proceedings  taken  in 
execution  in  the  year  1861,  which  the  decree- 
holder  states  kept  his  decree  in  force,  and 
which  the  judgment-debtor  states  were  carried 
on  behind  his  back  and  without  notice  to 
him.  The  Judge  appears  not  to  have  made 
any  mention  of  these  proceedings  in  liis 
present  judgment. 

We  dismiss  the  appeal,  but  remand  the 
case  for  an  order  on  the  points  not  decided 
in  the  Judge's  previous  judgment.  Costs 
of  this  appeal  to  follow  the  final  judgment. 


The  25th  June  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jacbw, 

Judges, 

Appeal  (from  favorable  decision)— Giiarditfsaf 
Minors— Limitation— Keeping  alive  decree 
(by  proceeding  taken  by  one  of  sev««l  d^ 
fendants) — Attachment  and  sale  in  execotion 
(as  between  separate  defendants). 

Case  No,  106  of  1866. 

Miscellaneous  Appeal  from  an  order  pasiti 
by  Baboo  Peary  Mohun  Banerjee,  Prvici- 
pal  Sudder  Ameen  of  Bauleah,  in  R&j' 
shafiye,  dated  the  26th  January  1S66. 

Mrs.  Mary  Eliza  Stephenson  and  another 
(Objectors),  Appellants, 

versus 

Unnoda  Dossee  (Decree-holder), 
Respondent, 

Mr.  R,  V.  Doyne  and  Baboo  Nil  Mom 
Sein  for  Appellants. 

Baboos  Divarkanath  Mitter,  Romanaih  Bea^ 
and  Kishen  Dyal  Roy  for  Respondent. 


Thfre  is  nothing"  in  strict  law  to  prevent  a  p***?* 
act  i.l:  lor  liiinself  or  through  his  g'tiardian,  fromipp*** 
ing  against  a  decision  in  his  favor. 

A  guardian's  acts  may  appear  hostile  to  his  ward, aw 
y^t  be  done  in  perfect  good  faith. 
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The  law  makes  no  distinction  between  the  difFerent 
defendants  liable  under  a  decree ;  the  decree  is  kept 
wbolly  in  fqrce  if  any  effectual  proceeding  is  taken  under 
it  within  the  prescrioed  time  to  keep  it  alive.  But  where 
a  decree,  though  nominally  in  one  document,  really 
contains  separate  decrees  ag^ainst  separate  individuals, 
the  Law  of  Limitation  may  be  put  into  force  in  execution 
a£painst  the  differeat  defendants  as  if  there  were  separatfC 
decrees. 

Where  a  decree  directs  the  sale  of  A*s^  property  first 
apd  then  of  B^s^  if  the  decree-holder  is  unable,  from 
opposition,  to  sell  ^4'^  property,  and  proceeds  against 
B*s,  anc|  cannot  realize  his  decree  therefrom,  he  has  not 
lost  his  right  to  attach  and  sell  A*s  property. 

This  appes^l  arises  out  of  execution  pro- 
ceedings in  a,  suit  preferred  by  Baranoshee 
Banerjee  against  Mr.  H  G.  French,  both 
personally  and  as  guardian  of  his  minor 
daughter.  The  particulars  of  this  suit,  and 
the  decree  passed  in  it  on  appeal  to  the 
Sudder  Court,  are  detailed  at  page  332  of 
the  Sudder  Dewanny  Adawlut  Reports  for 
1857.  The  following  was  the  judgment  : — 
"Suit  laid  at  Rs.  12,276,  principal  and 
*'  interest  on  a  bond  debt. 

**This  suit  was  brought  for  the  above 
"sum  on  a  bond  executed  by  Mr.  Henr}' 
"  Gloster  French,  as  Woolee  and  Woossee 
"of  his  minor  daughter,  Miss  French,  be- 
ting balance  of  the  purchase -money  of  a 
*•  putnee  granted  by  Issur  Chunder  Mus- 
"  tuffee,  zemindar,  "for  the  use  and  benefit 
"of  Miss  French.  The  bond  also  recites 
"that  one-half  of  the  putnee  purchased  is 
pledged  as  security  for  the  debt,  which  is 
payable  after  sixty  days,  and  in  default 
of  payment,  the  half  share  so  pledged  is 
"  first  liable  to  be  sold  in  liquidation  there- 
of, and  afterwards  all  property  owned  and 
possessed  by  Mr.  French  himself. 
•*  The  Principal  Sudder  Ameen,  on  the 
ground  that  Mr.  French  admitted  having 
"executed  the  bond,  after  overruling  some 
**  objections  as  '  to  his  personal  liability 
•*  ander  the  contract,  decreed  the  whole 
"  axnoant  against  him  as  a  money-debt. 

**  Mr.  French  has  appealed,  and  his  plead- 
*'  er,  aftar  submitting  some  pleas  and  bbjec- 
'*  tions  which  were  found  not  to  be 
*'  included  in  his  written  grounds  of  appeal, 
**  confined  his  appeal  to  the  point  that,  as 
*'  the  debt  was  obviously  contracted  by  Mr. 
'*  French  for  the  purchase  of  a  putnee  ex- 
**  clusively  intended  for  the  use  and  benefit 
*'  of  his  minor  daughter,  and  for  the  security 
"of  which  debt  the  half  share  of  the 
**  putnee  was  specially  pledged,  that  the 
"  decree  be  allowed  to  declare  the  liability 
'*  of  the  property  so  pledged  in  the  first 
•*  instance,  and  the  decree-holder  be  per- 
**  mitted  to  proceed  against  Mr.  French  only 
^'for   such  balance  of  the  decree  as  may 
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"  not  be  satisfied  by  the  sale  of  the  propei^ 
"  pledged. 

"As  the  pleader  on  the  other  side 
"signified  to  the  Court  that  he  should  be 
satisfied  if  the  Lower  Court's  decree  h^  ^o 
this  extent  amended,  it  is  therefore 
ordered  that  the  amount  decreed  by  the 
"  Principal  Sudder  Ameen  be  cpnfirmed : 
"but,  with  reference  to  the  above  arrangf- 
"  ment,  the  decree-holder  will  first  proceed 
"to  satisfy  the  decree  by  sale  of  the  prp- 
*'  perty  pledged,  so  far  as  that  property  vi^ 
*'be  liable  under  the  terms  of  the  bopd 
*•  executed  by  Mr.  French  a§  Woolen  and 
"  Woossee  of  his  daughter,  and  ^ny  balance 
"  still  remaining  will  theu  be  levied  froqa 
"Mr.  French  unreservedly  until  th^  whole 
"  amount  of  the  decree  bp  realised.  Costs 
"  on  the  appellant. 

It  appears  that,  in  execution  of  this  decree, 
Baranoshee  Banerjee  attempted  to  .  attach 
and  sell  the  eight  annas  putnee  talook 
referred  to  in  the  judgment,  but  was  sup- 
cessfully  opposed  by  one  Kishen  Coomar 
Mitter,  who  then  satisfied  the  Court  tji^t 
he  was  in  possession  of  the  putnee,  s^ad 
the  result  was  that  the  putnee  was  released 
from  attachment.  Subsequently,  Miss  French, 
then  Mrs.  Stephenson,  brought  a  suit  to 
obtain  possession  of  this  putnee  from  Kishen 
Coomar  Mitter,  and  obtained  a  decree  on 
the  30th  January  1865.  Baranoshee  Baner- 
jee is  now  again  attempting  to  execute  his 
decree  of  the  5th  March  1857  againsl:  the 
8  annas  putnee  talook,  and  he  is  xioyf  op- 
posed by  Mrs.  Stephenson.  She  urges  that 
she  is  not  liable  under  the  decree,  and 
that  her  estate  cannot  be  sold  to  satisfy  i\; 
and  that,  even  if  the  estate  i§  liable  under 
the  terms  of  the  decree,  execution  is  barred 
under  the  Law  of  Limitation,  Section  2,9, 
Act  XIV.  of  1859. 

The  Principal  Sudder  Ameen  of  Rai- 
shahye,  before  whom  the  execution  proceed- 
ings in  the  Lower  Court  were  conducted, 
seems  to  have  considered  that  Mrs.  Stephen- 
son was  not  a  party  to  the  original  suit, 
but  was  a  third  party  raising  objections  to 
the  attachment  of  the  8  annas  putnee  talook 
in  execution  of  the  decree  agaipst  her  father. 
This  may  be  gathered  from  the  form  of 
his  judgment  on  the  objections  put  forward 
by  Mrs.  Stephenson.  But  if  that  was  his 
opinion,  he  should  have,  in  his  enquiry,  con- 
fined himself  solely  to  the  points  stated  in 
Section  246,  Act  VIII.  of  1859.  •^^»  ^^  ^^^ 
other  hand,  he  considered  that  it  was  sought 
to  attach  this  estate  against  Mrs.  Stephen* 
son  as  a  party  to  tiie  original  suit,  be  shoolc} 
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then  have  confined  his  enquiry,  firsiy  to  the 
liability  of  Mrs.  Stephenson  under  the  decree, 
and^  secondly^  the  liability  of  the  estate  to 
attachment  and  sale  under  that  decree. 
Instead  of  taking  either  of  these  courses, 
the  Principal  Sudder  Ameen  seems  to  have 
tried  the  question  as  if  it  was  before  him 
in  a  regular  suit  preferred  by  Baranoshee 
Banerjee  against  Mrs.  Stephenson. 

The  first  point  which  has  to  be  settled  is 
whether  the  decree-holder  has  sought  out  exe- 
cution against  Mrs.  Stephenson  as  a  party  liable 
under  the  final  decree  of  the  SuHder  Dewanny 
Adawlut,  or  not.  Baboo  Dwarkanath  Mitter, 
for  the  decree-holder,  states  that  his  con- 
tention is  that  Mrs.  Stephenson  was  a  party  to 
the  original  decree.  Mr.  Doyne,  for  appellant, 
contends  that  she  was  not.  His  argument 
is  that  Baranoshee  Banerjee's  claim  against 
Mr.  French  as  his  daughter's  guardian,  and, 
therefore,  against  the  daughter,  was  dismissed 
by  the  Principal  Sudder  Araeen  before  whom 
it  was  tried ;  that  Baranoshee*  Banerjee  did 
not  appeal  from  that  decision ;  that,  as  against 
the  daughter,  no  person  but  Baranoshee 
Banerjee  could  have  appealed ;  that  Mr. 
French  did  appeal  against  so  much  of  the 
decision  as  affected  him,  but  that  Mr. 
French,  as  defendant,  could  not  appeal  as  re- 
gards any  orders  passed  in  the  suit  against 
his  co-defendant, ;  that  even  if  he  did  appeal 
against  those  orders,  any  judgment  passed  on 
such  an  appeal  is  null  and  void,  as  his  daugh- 
ter was  not  represented  on  that  appeal,  and 
no  attempt  was  made  to  bring  her  before 
the  Court ;  that  the  interests  of  Mr.  French, 
at  the  time  his  appeal  was  brought,  were 
directly  hostile  to  those  of  his  daughter; 
that,  in  fact,  he  was  attempting  to  exonerate 
himself  from  the  decree  obtained  by  Bara- 
noshee Baneijee,  and  to  throw  at  least  a 
portion  of  the  burden  of  it  upon  his  daughter, 
who  had  been  already  wholly  exonerated 
from  it ;  and  that,  therefore,  whatever  decree 
may  have  been  passed  on  the  appeal  of  Mr. 
French  may  stand  good  as  between  Bara- 
noshee Banerjee  and  himself,  but  cannot  in 
any  way  affect  the  interests  of  Mrs.  Stephen- 
son ;  and  that  it  follows  that  plaintiff's  claim 
to  bring  in  Mrs.  Stephenson  as  liable  under 
the  decree  must  be  rejected,  and  the  property 
released  from  attachment. 

Baboo  bwarkanath  Mitter,  on  the  other 
side,  has  contended  that  Mrs.  Stephenson  was 
before  the  Court  represented  by  her  guardian, 
that  her  guardian  appealed  on  her  behalf  as 
well  as  his  own,  and  that,  on  the  appeal,  all 
the  parties  entered  into  cewtain  arrangements 
upon  which  a  decree  was  passed  to  whigb 


decree  Mrs.  Stephenson  was  a  party,  and, 
under  it,  8  annas  of  the  putnee  taiook,  now 
sought  to  be  attached,  is  liable  to  be  sold. 

We  must,  in  deciding  this  point;,  bear  in 
mind  that  we  are  not  now  tr}'ing  the  ques- 
tion of  the  liability  of  Mrs.  Stephenson  and 
of  her  putnee  taiook  in  a  regular  suit,  btit 
have  solely  to  enquire  whether,  under  the 
terms  of  the  decree  passed  by  the  Sulder 
Court  in  1857,  that  Court  declared  ber  lia- 
bility.    It  is  admitted  that  no  money-decree 
was  passed  against  Mrs.  Stephenson  for  the 
amount  due  on  the  bond,  and  that  she  was  not 
then  declared  personally  liable,  even  if  die 
sale  of  the  estate  did  not  satisfy  the  decree; 
but  it  is  said  that  the  liability  of  the  estate 
made  over  to  her   was  distinctly  declared. 
We  think  there  can  be  no  doubt  that  the 
8   annas   putnee   taiook    Zillah   Sewal  vas' 
declared  liable  to  be  sold  for  the  realizatioa 
of  the  amount  due  on  the  bond.    It  was 
not  only  made  liable  in  so  many  words,  but 
it  was  ordered  that  the  decree-holder  ^'wiU 
first  proceed  to  satisfy   the  decree  by  the 
sale  of  that  property."     And  we  think  also 
that  Mrs.  Stephenson  was  then  before  the 
Court  as  a  party  to  the  appeal.    It  is  tnw 
that,  in  the  published  judgment,  there  \s  no 
mention  made  of  Mr.    Frencn  having  ap- 
pealed from  the  decision  of  the  Lower  Coort 
in  the  capacity  of  her  guardian,  as  well  as 
on  his  own  personal  account ;  but  the  verna- 
cular proceedings,  such  as  the  memorandam 
of  appeal  and  the  decree  founded  on  the  judg- 
ment, show  that  Mr.  French  preferred  the  ap- 
peal as  his  daughter's  guardian.    It  is  said 
that,  as  the  daughter  had  been  exonerated  in 
the  Lower  Court,  she  could  not  appeal.  We  see 
nothing  in  strict  law  to  prevent  any  pert* 
from  appealing  against  a  decision  of  a  LoW 
Court  even  though  that  decision  may  1»^'* 
been  in   favor  of  that  party.     If  tbis  can 
be  done  by  any  parly   acting  for  Wmsdfi 
it  can  be  done^  by  a  guardian  acting  for  n\s 
ward.      But  whether  it  was  conect  in  U» 
or  not,  it  certainly  was  done  in  this  c^ 
in  the  late  Sudder  Court,  and  was  allow, 
ft   cannot    be    said    that    Mrs.    Stephenson 
was  not  represented  in  the  appeal  hec^ 
she   was   represented   by   her  guardian.   1| 
may   be   that,   looking    to    the  strict  Iw 
bearings  of  the    interests  of  the  father  «» 
daughter  as  affected  by  the  decree  of  wi 
first    Court,     irrespective    of    their    natm» 
position  and  of  all  other  interests,  the  i^>p» 
of  Mrs.   Stephenson's  guardian  was  hosjw 
to  her  interest ;  and  it  may  be  that,  nndef 
sjich  circumstances,  the  proper  legal  coon* 
to  pursue  in  an  English  Court  would  »*« 
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been  to  confide  the  interests  of  Mrs.  Stephen- 
son, who  was  then  a  minor,  to  some  third 
party,  and  that  the  Court  should  have,  in 
determining  the  appeal,  looked  most  care- 
fully   to    the    interests   of   the   ward.     But 
these  are  all  questions  which,  though  they 
might  with  great  force  be  urged  in  review  of 
the  judgment  of  the  late  Sudder  Court,  can- 
not, we  think,  now  be  considered  in  execu- 
tion of  the  decree  passed  upon  that  judg- 
ment.   It  is  quite  possible,  however,  on  the 
other  hand,  that,  looking  to  the  interests  of 
the  two  parties,  it  may  not  have  been  the  most 
advisable  or  most  beneficial  course  for  the 
daughter  to  have  pursued  to  act  against  her 
father  and  stand  upon  her  strict  legal  rights. 
We  are  far  from  certain  that  the  late  Sudder 
Court  did  not,  in  deciding  the  appeal,  pay 
every  attention  to  the  interests  of  the  ward. 
We  think  we  should  presume  that  that  Court 
did  consider  these  points ;  and  in  declaring 
the  8  annas  of  the  putnee  talook  liable  for  the 
payment  of  the  money  with  which  a  large 
portion  of  it  at  least  had  be^n  purchased, 
we  may  fairly  presume  that  it  was  passing 
a  decree  of  the  highest  equity.  Mr.  French's 
acts,  looked  at  in  the  strictest  legal  bearings, 
may  have  in  appearance  been  hostile  to  his 
daughter,  but  they  may  also  have  been  carried 
on  in  the  most  perfect  good  faith.     However 
this  may  be,  we  are  precluded,  at  this  stage 
of  execution,  in  interpreting  this  decree  from 
looking  behind   it  and   ascertaining  under 
what  circumstances  it  was  passed,  and  de- 
ciding whether  it  was  a  proper  decree,  or 
not»   under  those  circumstances.    We  must 
look  to  the  decree  alone,  and  there  we  find 
that,  under  an  agreement  entered  into  be- 
tween Baranoshee  Banerjee  on  the  one  hand, 
and   Mrs.  Stephenson,  then  represented  by 
her  guardian  Mr.  French,  on  the  other,  the 
decision  of  the  first  Court  was  amended,  and 
the  8  annas  putnee  talook  Zillah  Sewal  was 
declared  and  decreed  to  be  primarily  liable 
for  the  payment  of  the  money  due  on  the 
bond.    That  decree  founded  on  that  agree- 
ment stands  good  unless  set  aside  in  review, 
and  we  must  enforce  it. 

The  next  point  taken  up  by  Mr.  Doyne  is 
that,  even  if  Mrs.  Stephenson  is  liable  under 
the  decree  so  far  as  this  8  anna's  of  her 
patnee  talook  is  concerned,  still  fur- 
ther execution  of  this  decree  against  her 
is  barred  under  the  Law  of  Limitation,  Sec- 
tion 20,  Aft  XIV.  of  1859,  ^3  ^^  proceeding 
bas  been  taken  to  enforce  that  decree  against 
ber  within  three  years  next  preceding  the 
present  application.  It  is  said  that  her 
Interests  and  those  of  Mr.  French  are  dis^ 
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tinct,  and  that,  though  execution  may  have 
been  carried  on  against  Mr.  French  within 
the  past  three  years,  those  proceedings  will 
not  keep  alive  the  decree  against  Mrs, 
Stephenson.  We  cannot  concur  in  this  argu- 
ment. The  law  makes  no  distinction  be- 
tween the  different  defendants  liable  under 
a  decree.  The  decree  is  kept  wholly  inr 
force  if  any  proceeding  is  taken  under  it 
within  the  prescribed  time  to  keep  it  alive. 
It  may  be  that  some  decrees,  though  passed 
nominally  on  one  document,  are  in  reality 
separate  decrees  against  separate  individuals. 
In  such  cases,  the  Court  might,  and  probably 
would,  consider  them  to  be  separate,  and, 
in  execution,  put  the  Law  of  Limitation  into 
force  against  the  different  defendants  as  if, 
they  were  separate.  But  we  do  not  look 
upon  this  decree  as  containing  separate  de- 
crees against  Mr.  French  and  against  his 
daughter.  It  is  for  a  certain  sum  of  money 
for  which  the  estate  standing  in  Mrs.  Ste- 
phenson's name,  whether  belonging  to  Mrs; 
Stephenson  or  Mr.  French,  is,  on  their  own 
consent,  declared  to  be  primarily  liable,  and 
all  property  found  in  Mr..  French's  posses- 
sion is  also  liable.  As  far,  then,  as  the  estate 
was  concerned,  Mrs.  Stephenson  and  H.  G.- 
French  were  jointly  liable.  It  does  not 
follow  that,  because  in  a  suit  between 
Mrs.  Stephenson  and  Kishen  Koomar  Mitter 
that  estate  has  been  declared  to  be  the  pro- 
perty of  Mrs.  Stephenson,  the  same  result 
would  have  followed  if  Baranoshee  Banerjee 
had  contested  her  title.  All  such  questions 
were  waived,  and  the  estate  for  which  the 
debt  due  on  the  bond  was  incurred  was  held 
liable  to  the  repayment  of  that  debt  in  the 
presence  and  on  the  joint  consent  of  Mrs. 
Stephenson  and  Mr.  French.  The  decree- 
holder  did  his  utmost  to  take  out  execution 
against  the  estate,  but  failed  from  no  laches 
on  his  part,  and  he  continued  to  execute 
his  decree  against  Mr. .  French's  property. 
He  thereby  kept  the  decree  in  force  as 
against  both  Mr.  French  and  Mrs.  Stephen- 
son. 

Mr.  Doyne  then  finally  urged  that  the 
decree-holder,  being  required  under  the  de- 
cree first  to  sell  the  estate  of  Mrs.  Stephenson, 
and  then  to  act  against  the  property  of 
Mr.  French,  has  lost  his  right  to  take  fur- 
ther steps  against  the  estate  by  proceeding 
against  Mr.  French's  property.  This  argu- 
ment also,  we  think,  is  not  sustainable.  We 
read  the  terms  of  the  decree  declaring  the 
putnee  talook  as  first  liable,  to  have 
been  inserted  sol^ely  in  the  interest  of 
Mr.    French    and    to  •  protect    him    from 
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execution  until  the  decree-holder  had  done 
hift  utmost  in  satisfying  himself  from  the 
sale  of  the  putnee  talook.  If  that  put- 
nee  could  not  be  proceeded  against,  then 
Mr.  French  was  personally  liable.  If  it 
could  be  proceeded  against,  Mr.  French 
might  object  to  his  property  being  assailed 
until  that  putnee  had  been  sold.  '  The  decree 
laid  down  that  the  putnee  was  primarily 
liable,  that  that  could  always  be  taken  and 
sold  in  execution,  and,  as  long  as  it  could  be 
so  taken,  Mr.  French's  property  could  not 
be  taken.  The  decree^holder  does  not  lose 
his  right  to  attach  and  sell  the  estate,  be- 
cause, being  unable,  owing  to  opposition  from 
the  parties  holding  the  estate,  to  sell  it,  he 
then  went  upon  the  other  alternative  of 
the  decree.  He  realized  what  he  could  from 
Mr.  French  personally,  and,  when  the  estate 
was  again  available,  took  proceedings  against 
it  We  think  he  was  justified  in  these 
proceedings  under  the  terms  of  the  decree. 

For  these  reasons,  we  confirm  the  order 
passed  by  the  Principal  Sudder  Ameen,  and 
dismiss  Uiis  appeal  with  all  costs. 


The  38th  June  1866. 

Prtstnt : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 


Security—- Hindoo  widow  with  Life-interest^ 
I^riviea-— Consent  of  immediate  reyersioner 
(during:  widow's  lifetime). 

Case  No.  137  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Baboo  Koonj  Lai  Banerjee,  Principal 
Sudder  Ameen  of  the  Twenty-four  Per- 
gunnahs^  dated  the  4th  December  186^, 

Mr.  G.  Rodgers  (Decree-holder),  i4//^//<j«/, 

versus 

Bama  Soonduree  Debia  (Judgment-debtor) 
and  others  (Objectors),  Respondents. 

Baboo  Baneenath  Boh  for  Appellant. 


Baboo  Bhowanee  Churn  Dull  for 
Respondents. 

Where  a  Hindoo  widow  held  und  a  decree  only  a 
life-interest  in  certain  land  or  in  the  money  which  sub- 
sequently represented  that  land,  anv  one  holdtojg^  in  her 
place  the  same  decree  can  have  no  higher  position  duR 
she  had  and  cannot  have  the  money  without  security. 
Under  such  a  state  of  facts,  the  consent  of  the  immediate 
reversioner,  during'  the  widow's  lifetime,  cannot  dispense 
with  the  necessity  of  taking  such  security. 

The  question  in  this  c  ise  is  whether  the 
petitioner  Rodgers  is  entitled  to  draw  from 
the  treasury  of  the  Collector  of  the  24-Per- 
gunnahs  a  sum  of  25,000  rupees,  deposited 
there  as  compensation  for  certain  lands  taken 
for  public  purposes,  these  lands  being  then 
the  estate  of  one  Bama  Soonduree,  a  Hindoo 
widow. 

Rodgers  subsequently  obtained  the  rights 
of  the  decree-holder  in  a  decree  held  by 
Bama  Soonduree,  and  in  execution  soogbt 
to  take  this  money.  His  request  was  reject- 
ed by  the  Principal  Sudder  Ameen  of  the 
34-Pergunnahs,  Baboo  Grish  Chnnder,  on 
the  25th  July  1864,  on  the  ground  thai 
Rodgers  could  not  have  the  money  witbont 
a  judicial  determination  of  the  rights  of  the 
reversioners. 

On  appeal,  this  Court,  on  the  13th  Decem- 
ber 1864,  held  as  follows: — 

"  We  confirm  the  order  of  the  Lower  Cotut 
in  this  case,  though  not  on  the  sMt 
ground.  We  find  that  the  decretal  order 
provided  that  Rodgers  might  have  the 
25,000  rupees  oft  giving  security.  This 
order  was  clearly  for  the  protection  of  the 
reversioners ;  and,  without  the  consent  of 
the  reversioners,  the  terms  of  the  decree 
cannot  be  overstepped.  Now,  we  find 
that  Mon  Mohinee  is  the  immediate  rever- 
sioner, and  will  succeed  to  a  life-interest 
in  this  property  after  Bama  Soondored 
and  she  has  not  consented  to  the  mooef 
being  made  over  to  Rodgers  wilho* 
security ;  and,  in  the  absence  of  her  con- 
sent, that  of  the  more  distant  reversioous 
cannot  be  admitted  as  entitling  Jlodgers 
to  receive  the  money  on  any  crther  tenn* 
than  stated  in  the  decree." 

Rodgers  subsequently  did  obtain  the  coo- 
sent  of  Mon  Mohinee,  the  immediate  rtnt' 
sioner,  and  again  sought  to  take  the  monef» 
Rs.  35,000,  without  security. 

The  present  Principal  Sudder  Ameen, 
Baboo  Koonj  Lai,  in  the  decision  now  ip- 
pealed  from,  has  again  refused  the  reqtJcA 
on  the  ground  that  Mon  Mohinee  might 
tease  to  be  the  immediate  reversioner  betae 

b 


(( 
If 
i( 
(( 

« 

« 
« 
(( 
(( 

(( 

(C 

(( 

« 

tl 
^^ 
n 


/i866.]        Miscellaneous 


THS  WXBXZ.T  RBPORTXK. 


RuHngs. 


« 


Bama  Soonduree's  death,  and  that  there 
might  thus  be  other  contending  reversioners, 
without  whose  consent,  or  a  judicial  deter- 
mination of  their  rights,  it  would  not  be 
proper  to  allow  Rodgers  to  receive  the 
^  money. 

From  this  decision  Rodgers  appeals,  and 
it  is  urged  on  his  behalf  that,  by  this  Court's 
order  before  cited,  the  only  condition  which 
Rodgers  had  to  fulfil  in  order  to  obtain 
the  money  was  to  get  the  consent  of  Men 
Mohinee,  and  that,  as  he  has  done  this,  the 
Lower  Court  was  wrong  in  refusing  him  the 
payment  of  the  money. 

On  the  other  hand,  it  is  contended  that 
Rodgers  cannot  in  any  way  be  in  a  better 
position  than  Bama  Soonduree,  whose  place 
he  takes;  and  that,  by  the  original  decree 
of  the  Zillah  Court  (which  all  parties  admit 
is  final,  as  never  having  been  appealed),  it 
was  ordered  that  Bama  Soonduree  would  only 
have  the  life-interest  of  a  Hindoo  widow, 
without   power    to  use   or  alienate,  except 
under  the  restrictions  imposed  by  the  law  on 
Hindoo  widows;  that  thus  Rodgers  cannot 
take  and  use  the  sum  of  Rs.  25,000  without 
security,    but    can    only    have    the    interest 
of  it.     Further,  it  is  urged  that  this  Court, 
in   its  order  above  cited  only,  ruled  the  one 
point  before  it  then^  viz,,  that,  at  any  rate, 
without  the  consent  of  the  immediate  rever- 
sioner, Mon  Mohinee,  Rodgers  could  not  take 
the  money  without  security;  and  that  this 
Court  did  not  go  further  into  the  case,  and 
did   not  order  that  by  no  other  possibility 
could  any  obstacle  legally  exist  to  prevent 
Rodgers  having  the  sum  in  question. 

We  are  of  opinion  that  this  contention  of 
the  opposite  party  is  a  valid  one. 

Bama  Soonduree's  rights  were  clearly  re- 
stricted by  the  original  (and  now  final) 
decree  to  the  It/e'tnteresf  of  a  Hindoo  widow. 
She  could,  as  such,  only  have  held  either 
the  land,  or  the  money  which  subsequently 
represented  the  land,  as  a  Hindoo  widow, 
and  could  not  therefore  have  the  absolute 
use  or  disposal  of  the  one  or  the  other,  but 
could  only  so  far  avail  herself  of  the  money 
as  might  be  compatible  with  the  restricted 
life-interest  of  a  Hindoo  widow. 

If,  then,  Bama  Soonduree's  rights  were 
restricted  to  these  limits,  Rodgers,  holding 
in  her  place  the;  same  decree,  can  have  no 
hig:ber  position  than  she  had ;  and,  this  be- 
ings sOf  we  do  not  think  he  can  have  the 
Rs.  2  5 ,000  without  security.  We  accordingly 
diBBiiss  this  appeal  with  costs.  * 
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The  29th  June  1866. 

Present: 

The  Hon*ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Certificate  of  Adminiatration— Estate  ofMlflor 
—Suit  bj  Guardian. 

Case  No.  141  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Jessore,  dated  the  4ik 
January  1866, 

Saroda  Soonduree  Dossee,  Appellant, 

versus 

Tarinee  Churn  Chowdhry,  Respondent. 

Baboo  Onookool  Chunder  Mookerjee  for 

Appellant. 

Baboos  Sreenath  Doss  and  Dwarkanath 
Mitter  for  Respondent. 

A  person  is  entitled  to  a  certificate  of  administration, 
ander  Act  XL.  of  1858,  to  the  estate  of  her  minor  son 
with  a  view  to  brtng^tng  a  suit  to  recover  the  estate  of 
his  grandfather. 

This  is  an  appeal  from  the  orders  of  the 
Judge  of  Jessore,  on  an  application  for  a 
certificate  of  administration  to  the  estate 
and  property  of  a  minor  under  Act  XL.  of 
1858. 

The  application  was  made  by  one  Saiods 
in  behalf  of  the  estate  of  her  minor  son  Seetnl 
Chunder,  and  the  special  cause  of  making 
the  application  is  stated  to  be  that  Saroda 
intends  to  institute  a  suit  on  the  part  of 
the  minor  regarding  the  estate  of  his  grand- 
father Mohim  Chunder,  now  in  the  possession 
of  his  widow,  who  has  set  up  an  adopted 
son. 

The  Judge  has  refused  to  give  the  certi- 
ficate. His  judgment  is  that  '*  Section  3, 
"Act  XL.  of  1858,  says  that  eveiy  penon 
''who  shall  claim  a  right  to  have  chaig« 
''  of  property  in  trust  for  a  minor  may  apply 
"to  the  Civil  Court  for  a  certificate  of 
"administration.  This  right,  however,  the 
"  petitioner  herself  admits,  does  not  exist  at 
"present.  She  admits  that,  as  long  as 
"Mohim  Chunder's  widow  Panish  Monee 
"is  alive,  she  cannot  touch  the  property. 
"  I  consider  that  this  admission  puts  Sharoda 
"  out  of  Court,  and  reject  her  application." 

Special  appella^  urges  that,  under  Section 
3,  Aa  XL.  of  1858,  she  is  entitled  to  a  oer* 
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tificate  to  enable  her  to  bring  a  suit,  if  so 
advised,  and,  if  she  does  not  obtain  one,  her 
claim  to  bring  a  suit  may  be  rejected. 

Baboo  Dwarkanath  Mitter,  for  respondent, 
Parosh  Monee,  urges  that  the  application 
is  for  a  certificate  to  the  estate  of  Mohim 
Chunder ;  that  Parush  Monee  is  his  next 
heir  and  the  person  entitled  to  that  certi- 
ficate ;  that  Saroda  can  sue  without  obtain- 
ing any  certificate  under  the  proviso  to 
Section  3,  Act  XL.  of  1858  ;  and  that  Saroda 
does  not  claim  to  have  the  right  of  adminis- 
tration to  any  other  estate  of  the  minor  ex- 
cept that  of  Mohim  Chunder. 
,  We  think  that  the  Judge  has  completely 
mistaken  the  law,  which  cannot  be  interpret- 
ed as  the  respondent's  pleader  has  attempted 
to  interpret  it. 

The  following  are  the  terms  of  Section  3, 
Act  XL.  of  1858  :— 

"Every  person  who  shall  claim  a  right 
"to  have  charge  of  property  in  trust  for  a 
"  minor  under  a  will  or  deed,  or  by  reason 
"of  nearness  of  kin  or  otherwise,  may 
"apply  to  the  Civil  Court  for  a  certificate 
"  of  administration  ;  and  no  person  shall  be 
"  entitled  to  institute  or  defend  any  suit 
"connected  with  the  estate  of  which  he 
"claims  the  charge  until  he  shall  have 
"obtained  such  certificate.  Provided  that, 
"  when  the  property  is  of  small  value,  or  for 
"  any  other  sufficient  reason,  any  Court 
"  having  jurisdiction  may  allow  any  relative 
"  of  a  minor  to  institute  or  defend  a  suit 
"on  his  behalf,  although  a  certificate  of 
"  administration  has  not  been  granted  to  such 
"  relative." 

To  apply  them  to  this  case.  The  peti- 
tioner Saroda  claims  a  right  to  have  charge 
of'  property  in  trust  for  the  minor,  Seetul 
Chunder,  by  reason  of  nearness  of  kin.  She 
does  not  claim  a  right  to  have  charge  of  the 
estate  of  Mohim  Chunder.  She  claims  a 
right  to  have  charge  of  the  property  of  the 
minor.  It  is  not  necessary  to  detail  the 
property.  If  she  can  make  good  her  claim — 
and,  as  a  mother  asking  to  have  charge  of 
the  property  of  her  minor  son,  there  can  be 
no  doubt  that  she  is  entitled  to  it — the  Civil 
Court  is  bound  to  give  her  a  certificate  of 
administration.  The  Judge  seems  to  have 
considered -that  this  certificate  would  allow 
Saroda  to  administer  to  the  estate  of  Mohim 
Chunder,  whereas  it  will  only  empower  her  to 
administer  to  the  estate  of  the  minor.  It 
is  necessary  that  Saroda  should  have  this, 
because  if  she  does  not  obtain  it,  and  is 
advised,  as  she  states  she  is,  to  institute  a 
suit  against  Parnsh  Monee lo  recover  Mohim 


Chunder's  estate,  her  plaint  may  be  re^ 
jected  on  the  next  sentence  of  the  law, 
viz.,  that  "no  person  shall  be  entitled  to 
"institute  any  suit  connected  with  the 
"  estate  of  which  he  claims,  the  charge  until 
"  he  shall  have  obtained  a  certificate."  The 
Judge  before  whom  Saroda  instituted  a  suit 
might  refuse  to  receive  her  plaint  until  she 
produced  a  certificate.  Here  again  the 
Judge'  has  considered  the  words  "  the  estate 
of  which  he  claims  the  charge/'  to  allade 
to  Mohim  Chunder's  estate,  whereas  thej 
allude  to  the  minor's  estate.  Saroda  caa- 
not  institute  a  suit  connected  with  the  estate 
of  the  minor  until  she  shall  have  obtained 
a  certificate  of  administration  to  that  estate. 
Ad  XL.  of  1858  refers  only  to  the  esUtei 
of  minors.  Certificates  of  administration  to 
the  estate  of  a  deceased  person  are  dealt 
with  in  a  separate  law — Aft  XXVIl.  of  i86a 
Saroda  claims  no  certificate  of  administration 
to  the  estate  of  Mohim  Chunder,  but  she 
claims  a  certificate  of  administration  to  the 
estate  of  her  minor  son,  with  the  view  of 
bringing  a  suit  to  recover  the  estate  of 
Mohim  Chunder.  She  is  entitled  to  this 
certificate,  and  we  reverse  the  Judge'* 
orders,  and  direct  that  he  give  the  certificate 
applied  for.  The  respondent  will  pay  all 
the  costs  of  these  proceedings. 


The  3rd  July  1866. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jacfesoo. 

Judges, 

Compensation  for  excessive  attadimeiit 

Case  No.  80  of  1 866. 

Miscellaneous  Appeal  from  an  order  fasseJ 
by  the  Judge  of  Sarun,  dated  the  i8th 
November  iS6j. 

Shaikh  Mahomed  Rezaooddeen  (Decree- 
holder),  Appellant, 

versus 

Hossein  Buksh  Khan  (Judgment-debtor), 

Respondent, 

Baboo  Roopnath  Banerjee  for  Appellant. 
*  No  one  Ikx  Respondent. 
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Where  a  suit  was  for  3,000  rupees,  and  the  plaintiff, 
who  was  declared  entitled  to  677  rupees,  without  suffi- 
cient grounds  attached  the  defendant's  property  to  the 
amount  of  3^000  rupees,  the  defendant  was  held  entitled 
to  compensation. 

In  this  suit,  the  plaintiff's  claim  for  Rupees 
3,000  was  dismissed  in  toto  by  the  Judge 
of  Saran,  and  Rupees  300  compensation 
was  given  to  the  defendant  under  Section 
88,  Act  VIII.  of  1859.  On  appeal  to  the 
High  Court,  the  orders  of  the  Judge  were 
confirmed  except  as  to  a  sum  of  Rupees  677, 
which  was  decreed  to  plaintiff.  In  execu- 
tion, defendant  has  asked  to  have  his  300 
rupees  set  off  against  the  plaintiff's  decree  for 
Rupees  677,  and  the  Judge  has  allowed  it. 
On  appeal,  it  is  said  that  the  High  Court's 
decree  virtually  set  aside  the  order  for  com- 
pensation. It  certainly  did  not  do  so  as  far 
as  the  words  of  the  decree  go,  and  we  think 
that  it  is  quite  possible  that  thi  order  for 
compensation  might  have  been  held  good, 
thougn  the  plaintiff  did  obtain  a  portion 
of  his  claim.  If  the  attachment  has  been 
applied  for  on  insufficient  grounds,  and  it 
shall  appear  to  the  Court  that  there  was  no 
probahle  ground  for  instituting  the  suit,  the 
Court  may  award  a  reasonable  compensation 
to  the  defendant.  The  suit  here  was  for 
Rupees  3,000,  and  it  may  be  that  there  was 
no  probable  ground  for  instituting  a  suit  for 
that  sum,  though  the  plaintiff  might  be  entitled 
to  Rupees  677 ;  and,  if  in  such  case  defendant's 
property  to  the  amount  of  3,000  rupees  has 
been  attached  without  sufficient  grounds,  de- 
fendant would  be  entitled  to  compensation; 
otherwise  any  person  with  a  claim  for  Rupees 
500  might  sue  for  Rupees  5,000,  and  attach 
property  worth  Rupees  5,000,  and  put  de- 
fendant to  infinite  inconvenience  without  in- 
curring penalty  under  the  law  quoted. 

We  dismiss  the  appeal  with  costs. 


The  3rd  July  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Ltmitatiott— Joint  decree  for  costs^Keeping 

alive  decree. 

Case  No.  118  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  28th 
Ncvembtr     186^,     affirming    an     orde^ 


passed   by  the  Principal  Sudder  Ameen 
of  that    District^    dated   the    ist    April 

Shaikh  Buneead  All  and  others  (Decree- 
holders),  Appellants^ 

versus 

Juggessur  Singh  and  others  (Judgment- 
debtors),  Respondents, 

Mr,  R,  E,  Twidale  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for 
Respondents. 

Where  a  judgment-creditor  took  out  execution  of  his 
decree  for  costs  ag'ainst  all  the  judgment-debtors,  and 
recovered  a  portion  from  some  of  them  and  released 


those  particular  debtors  from  any  further  payment  under 
the  decree,  his  suit  to  recover  the  amount  due  from  the 
other  debtors,  having  been  brought  within  three  years 
from  the  date  of  the  proceeding  last  taken  by  him  was 
held  not  barred  by  limitation  under  Section  20,  k&.  XIV. 
of  1859. 

The  Judge  of  Patna  has  on  appeal  con- 
firmed the  order  of  the  first  Court  dismissing 
the  petitioner's  application  for  execution 
of  decree,  on  the  ground  that  it  was  barred 
by  limitation  (Section  20,  Act  XIV.  of 
1859).  It  is  shewn  us  that  the  petitioner, 
within  three  years  of  the  date  of  application, 
took  out  execution  against  all  the  judgment- 
debtors,  and  recovered  a  portion  from  some 
of  them,  and  released  those  particular  debtors 
from  any  further  payment  under  the  decree. 
The  Judge  says  that,  by  releasing  these 
judgment-debtors,  he  changed  the  decree 
from  being  joint  against  all  the  debtors  to 
a  several  decree  against  each  set  of  debtors. 

The  decree  is  for  costs.  The  petitioner 
has  recovered  from  one  set  of  judgment- 
debtors  the  amount  of  costs  calculated  ac- 
cording to  their  share  in  the  estate  which 
was  the  subject  of  the  suit.  The  petitioner 
now  goes  on  within  three  years  to  recover 
the  amount  still  due  from  the  other  sharers. 
We  think  the  petitioner  is  entitled  to  carry 
on  the  execution.  Limitation  does  not  bar 
him.  He  has  taken  proceedings  to  enforce 
the  decree  within  three  years  of  his  present 
application.  The  decree  is  not  several,  and 
has  not  become  several.  There  might  be 
circumstances  under  which  execution  of 
decree  against  one  debtor  might  not  be  suffi- 
cient to  keep  alive  a  decree  against  other 
debtors.  But  no  such  circumstances  are 
to  be  found  in  this  case.  The  petitioner, 
ading  very  fairly,  executes  his  decree  against 
each  debtor  for  the  amount  which  is  equit- 
ably due  from  him. 

We  reverse  the  decision  of' the  Judge  and 
remand  the  case  for  execution.  Costs  to  be 
paid  by  respondent. 
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The  5th  July  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 

pherson,  Judges, 

Jurisdiction  (of  High  Court  to  interfere  with 
decisions  of  Smidl  Cause  Courts). 

Application  for    admission    of  an    appeal 
from  a  decision  passed  by  Mr,  J,   Weston^ 
Judge    of  the    Small    Cause    Court    of 
Magoorah,    in    Jessore^    dated    the    21st 
March  1866, 

Messrs.  R.  E.  Bell  and  Campbell  (Defend- 
ants), Appellants^ 

versus 

Thakoor  Dass  Gossain  (PlaintifF), 
Respondent. 

Baboo  Anund  Gopal  Paleet  for  Appellants. 

No  one  for  Respondent. 

Where  a  Small  Court  Cause  acts  without  jurisdiction 
in  a  suit,  the  Htght  Court  cannot  interfere  unless. the 
Small  Cause  Court  has  been  moved  to  refer  the  case  for 
the  decision  of  the  High  Court  under  Section  22,  Act  XI. 
of  1865. 

This  is  an  application  to  this  Court  to 
call  for  the  record  of  a  case  decided  in  the 
Court  of  Small  Causes  of  Magporah,  in 
Jessore,  on  the  ground  that  the  Small  Cause 
Court  acted  without  jurisdiction,  and  that 
this  Court  can,  under  the  provisions  of 
Section  35,  Act  XXIII.  of  1861,  call  for 
the  record  of  the  case  and  set  aside  thos^ 
proceedings. 

It  appears  that,  the  petitioner  having 
illegally  dispossessed  one  Thakoor  Doss 
Gossain  from  certain  lands,  Thakoor  Doss 
sued  him  under  Section  1 5  of  Act  XIV.  of 
1859,  and  obtained  a  decree  for  possession. 
Thakoor  Doss  then  sued  the  petitioner  in 
the  Small  Cause  Court  for  damages  done  to 
his  crops.  The  petitioner  alleges  that  the 
Small  Cause  Court  had  no  jurisdiction  to 
entertain  that  suit.  It  appears  from  the 
judgment  of  the  Small  Cause  Court  that  the 
question  of  jurisdiction  was  not  then  urged, 
and,  if  it  had  been,  the  law  provides  a 
certain  procedure  by  which  a  party  may 
move  the  Small  Cause  Court  to  bring  the 
matter  to  the  notice  of  this  Court,  namely, 
by  stating  a  case  and  referring  it  to  this 
Court  for  an  opinion  and  orders  under 
Section  22  and  subsequent  Sections  of  Act 
XI.  of  1865.  It  is  admitted  that  the  peti- 
tioner has  not  followed  this  course  open  to 
him  under  the  law,  and,  under  these  circum- 
stances, we  decline  to  interfere. 

The  application  is  therefore  rejected. 


The  6th  July  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Interest  (from  date  of  decree  to  date  of  psf> 

ment). 

Case  No.  145  of  1866. 

Miscellaneous  Appeal  from  an  order  past- 
ed by  Moulvie  Anwar  AH  Khan,  Prind" 
pal  Sudder  Ameen  of  Tipper  ah,  dated  ih 
gih  February  1866. 

Beer  Chunder  Joobraj  (Decree-holder), 

Appellant, 

versus 

Ram  Koomar  Dhur  (Judgment-debtor), 

Respondent, 

Baboos  Onookool  Chunder  Mookerjee  and 
Romesh  Chunder  Mitter  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Respondent. 

A  Court  executing*  a  decree  can  award  interest,  firtm 
date  of  decree  to  date  of  paynaent,  on  the  aaonflt 
decreed  to  be  paid  by  the  judgment-debtor  to  the  decre^ 
holder,  if  the  Court  which  passed  the  decree  made  h> 
order  on  that  point. 

Jackson,  J, — The  question  before  as  a 
whether  a  Court  executing  a  decree  has 
authority  to  award  interest  from  date  of 
decree  to  date  of  payment  on  the  amonnt 
decreed  to  be  paid  by  the  judgment-debtor 
to  the  decree-holder  if  the  Court  which 
passed  the  decree  made  no  order  on  that 
point.  The  Lower  Court  has  refused  to 
give  the  decree-holder  such  interest,  because 
the  decree  makes  no  mention  of  it.  The 
Lower  Court  is  of  opinion  that  it  has  no 
authority  to  go  beyond  the  decree,  and  that 
the  only  Court  which  has  authority  to 
amend  the  decree  is  the  Court  which  passed 
it.  The  Lower  Court  considers  that  to  ^/w 
the  decree-holder  interest  from  dale  of 
decree  to  its  execution  would  be  ameiiding 
and  enlarging  the  decree. 

In  deciding  this  point,  we  must  look  to 
the  terms  of  Sections  10  and  11*  Ad 
XXIIL  of  1861.  Section  10  gives  the 
Court  passing  the  decree  authority  to  order 
interest  to  be  paid  on  the  sum  adjudged 
from  the  date  of  the  decree  to  the  date  d 
payment.  Section  11  goes  on  to  say  that 
"  all  questions  regarding  the  amount  ot 
"  interest  which  may  be  payable  in  rcspcd 
"  of  the  subjeft-matter  of  the  suit  between 
''  the  date  of  institution  of  the  suit  and 
"  execution  of  the  decree,  shall  be  dcttf- 
^  mined  by  order  of  the  Court  execatinf  d>e 
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**  decree,  and  not  by  separate  suit."  It  is 
said  't^iat  this  Section  relates  only  to  the 
amount  of  interest  payable  under  the  decree, 
and  does  not  give  the  Court  executing  the 
decree  authority  to  give  interest  after  date 
of  decree,  unless  the  decree  specially  gives 
it.  The  words  used  in  this  Clause  of  the 
Sedion  are  peculiar,  and  we  see  no  ground 
for  placing  more  stress  on  the  word  *'  amount " 
in  this  Clause  than  would  be  placed  on  it  in 
the  other  Clauses.  The  words  of  this 
Clause  are  "  mesne-profits  and  interest  not 
payable  under  the  decree,"  but  '*  which  may 
"  he  payable  with  respedi  to  the  subject- 
"  matter  of  a  suit,"  The  question  is,  whe- 
ther these  words  do  not  extend  the  jurisdic- 
tion of  the  Court  executing  the  decree,  and 
require  it  to  determine  the  amount  of  interest 
or  mesne-profits  due  to  the  decree-holder 
between  the  date  of  institution  of  the  suit 
and  the  date  of  execution  of  the  decree,  if 
the  decree  itself  is  silent  upon  it.  If  the 
Court  passing  the  decree  has  decided  that 
point  under  Sedion  10,  that  decree  is  final. 
If  the  Court  has  omitted  to  decide  it,  the 
above  terms  of  Sedion  1 1  seem  sufficiently 
wide  to  enable  the  Court  executing  the 
decree  to  decide  it ;  and  they  seem  to  have 
been  specially  introduced,  because  the  law 
at  the  same  time  direded  that  no  separate 
suit  shall  be  entertained  for  such  matters. 
This  Clause  of  the  Sedion  would  be  super- 
fluous if  the  Court  executing  the  decree 
was  only  to  have  authority  to  determine  the 
amoimt  of  interest  which  by  the  terms  of 
the  decree  had  been  reserved  for  adjustment 
in  the  execution  of  the  decree,  as  that  is 
specially  mentioned  in  the  first  Clause  of 
the  Section.  The  second  Clause  must 
allude  to  some  state  of  fads  to  which  the 
first  Clause  did  not  allude.  If  the  terms  of 
this  Clause  are  wide  enough  to  allow  the 
Court  executing  the  decree  to  decide  the 
question  of  interest  when  the  decree  is 
silent  upon  it,  no  sufficient  reason  appears 
for  restriding  it  and  requiring  parties  to 
take  the  long  roundabout  course  of  refer- 
ring agtun  to  the  Court  which  passed  the 
decree.  The  practice  of  the  Court,  before 
Ad  VIIT.  of  1859  was  passed,  was  to  allow 
such  points  to  be  amended  in  the  decree  by 
a  simple  application  to  the  Judges  who 
passed  It ;  and,  under  the  old  law,  a  party 
could  have  brought  a  separate  suit  for  any 
amount  of  mesne-profits  or  interest  upon 
which  the  decree  had  been  silent.  The 
akeratioa  caused  by  the  new  procedure  was 
that  Uiis  power  to  bring  a  separate  suit  was 
taken  away,  and  in  its  place  the  Court  exe^ 


cuting  the  decree  was  required  to  determine 
such  question. 

Under  the  above  words  of  Sedion  11, 
Ad  XXIII.  of  1861,  if  a  plaintiff  had  sued 
for  possession  and  mesne-profits,  and  had 
obtained  a  decree,  and  the  amount  of  the 
mesne-profits  to  date  of  institution  had  been 
fixed,  the  Court  executing  the  decree  might 
go  beyond  the  decree  and  determine  the 
amount  of  mesne-profits  due  from  the  insti- 
tution of  the  suit  to  the  execution  of  the 
decree  for  possession,  even  though  that  was 
not  specially  reserved  by  the  decree  for 
enquiry  in  execution.  To  determine  the 
amount  of  such  mesne-profits  would  not  be 
an  amending  of  the  decree,  but  only  carry-^ 
ing  out  the  decree  to  its  fair  and  legitimate 
result.  The  Legislature,  in  declaring  that 
no  separate  suit  should  be  allowed,  at  the 
same  time  gave  authority  to  the  Court  exe- 
cuting the  decree  to  determine  such  ques- 
tions. In  this  case,  interest  was  awarded 
in  the  decree  to  the  decree-holder  up  to  date 
of  decree.  Execution  of  the  decree  has 
been  deferred  for  many  years  in  consequence 
of  the  judgment-debtor  having  appealed  to 
the  Privy  Council.  The  decree-holder  is 
fully  entitled  to  the  interest  upon  the  whole 
sum  decreed  to  him  from  the  date  of  decree 
to  the  date  of  payment. 

The  Judge's  orders  are  reversed,  and  the 
case  remanded  to  him  for  further  orders. 

Bayley,  J, — I  concur  with  Mr.  Justice 
Elphinstone  Jackson  in  the  above  view. 
But  I  would  add  that  I  think  the  case  might 
also  be  brought  within  these  words  of  the 
same  Section  10,  Act  XXIII.  of  1861 — "any 
"  other  questions  arising  between  the  parties 
"  to  the  suit  in  which  the  decree  was  passed, 
"  and  relating  to  the  execution  of  the 
**  decree." 

A  case  is  cited  on  the  other  side  (20th 
March  1866,  Seton-Karr  and  Shumbhoonath 
Pundit,  J  J.)  to  show  that,  under  cir- 
cumstances similar  to  those  of  this  case,  this 
Court  declined  to  give  any  order  for  interest. 
But  that  case  has  no  reference  to  the  special 
matter  which  is  prominent  in  this  case 
before  us,  viz^y  that  the  interest  sought  is  not 
(as  in  the  case  cited)  upon  the  principal  of  a 
debt  sued  for y  but  interest  on  a  judgment^ 
debt  decreed^  and  thus  a  sum  of  money  due 
to  the  decree-holder,  directly  the  judgment 
was  passed. 

As  this  Divisional  Bench  concur  in  the 
application  of  Section  11,  Act  XXIII.  of 
1 861,  to  the  case,  the  Lower  Court  will  have 
now  to  see  whether,  after  decree  to  date 
of  realization  of  the  principal  decreed,  in- 
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terest  should  not  be  allowed  and  be  payable 
in  execution.  The  decree)  it  is  true,  is 
silent  as  to  the  interest  from  date  of  decree. 
There  is  nothing,  however,  in  the  decree 
to  prohibit  this  interest.  On  the  contrary, 
the  judgment  contemplates  that  the  plaintiff 
shall  get  the  sum  adjudged  to  him  on  the 
passing  of  the  said  judgment.  If,  then,  the 
money  decreed  is  not  paid  on  judgment  being 
given,  it  is  but  fair  and  equitable  that  the 
decree-holder  should  not  lose  that .  interest 
on  the  money  which,  if  the  money  had  been 
paid  on  being  adjudged  to  him,  would  have 
been  otherwise  obtainable  from  the  use  of 
the  money. 

I  may  add  that,  as  to  costs,  it  is  a  fixed 
rule  of  practice  that  interest  accrues  on 
unrealized  costs  to  date  of  realization,  unless 
it  be  expressly  stated  in  the  decree  diat  this 
is  not  to  be  the  case. 

The  principle  of  the  rule  is  the  same  as 
that  I  have  above  stated,  vis ,  that  the  costs 
ought  to  be  paid  when  decreed ;  and,  if  not 
then  paid,  interest  ipso  facto  accrues. 


The  6th  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Mesne-profits. 

Case  No.  603  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  A,  Hope,  Judge  of  Sarun,  dated  the 
2jth  November  - 186^,  reversing  an  order 
of  the  Sudder  Ameen  of  that  District,  dated 
the  26th  November  1864, 

Bhunnoo  Singh,  Petitioner, 
versus 

Hnnuk  Singh  and  others,  Opposite  Party, 
Baboo  Luckhy  Churn  Bose  for  Petitioner. 
Baboo  Tarucknath  Sein  for  Opposite  Party. 

Where  a  plaintiff  names  by  estimation  a  certain  sum 
as  the  amount  of  mesne-pronts,  and  prays  the  Court  to 
ascertain  the  amount  definitively  by  local  enquiry,  he 
is  entitled  to  receive  the  sum  which  the  local  enquiry 
may  show  to  be  really  due. 

The  Judge  is  in  error  in  limiting  the 
amount  of  mesne-profits  to  the  rate  of  3 
rupees  per  beegah.    It  has  been  repeatedly 


held  that,  where  a  plaintiff  names  by  esti* 
mation  a  certain  sum  as  the  amoont  of 
mesne-profits,  and  prays  the  Court  to  ascer- 
tain the  amount  definitively  by  local  en- 
quiry, he  is  entitled  to  receive  the  sum 
which  the  local  enquiry  may  show  to  be 
really  due. 

The  Judge's  order  is,  therefore,  to  be  mo- 
dified to  that  extent.  The  appellant  is  en- 
titled to  the  costs  of  this  appeal. 


The  6th  July  1866. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Execution  of  decree — Mesne*profit& 

Case  No.  66  of  1866. 

Miscellaneous  Appeal  from  a  decision  passti 
by  Baboo  Juggobundhoo  Banerjee,  Princi- 
pal Sudder  Ameen  of  Nuddea,  dated  fhi 
gth  December  186^, 

Bisnoo  Chunder  Biswas,  Petitioner, 

versus 

Troyluckanath  Banerjee,  Opposite  Party. 

Baboo  Boykant  Nauth  Paul  and  MtmJOni 
Murhumut  Hosscun  for  Petitioner. 

Baboo  Chunder  Madhub  Ghose  for 
Opposite  Party, 

A  obtained  a  decree  declaring  htm  entitled  to  posse*- 
sion,  under  a  mortgage,  of  one-third  of  the  propj^ 
in  dispute  with  mesne-profits.  B  subsequently  obtiiMd 
a  decree  against  A  ana  the  other  co-sharers  for  pcsses* 
sion  of  the  whole  estate  with  mesne-profits  unaer  to- 
other mortgage,  but,  instead  of  taking  full  advantage  «i 
his  decree,  he  received  from  all  tne  co-shareis  W 
amount  due  to  him  on  the  original  transadioD,  vA 
restored  the  property  to  them. — Hbld  that  A  »^ 
entitled  to  recover  mesne-profits  due  to  bin  voder  ne 
original  decree. 

Jackson,  y,  (Markby,  J,,  concurring}r- 
It  atppears  to  me  that  there  is  no  reasw^ 
inteiiere  with  the  decision  of  the  YnoP^ 
Sudder  Ameen  in  this  matter. 

Golam  Hossain,  as  assignee  of  Chimder 
Hurree  Paramanick,  got  a  decree  from  the 
late  Sudder  Court  on  the  27th  April  1S59. 
by  which  he  was  declared  entided  to 
possession  under  a  mortgage  from  Ramgol? 
of  one-third  of  the  property  in  dispute  with 
mesne-profits.  Subsequently,  Rajkisto  Pwl 
sued  the  whole  of  the  co-sharers  of  thiscstite 
for  possession  of  the  entire  properif  wiA 
wasilat  under  another  mortgage.  To  tki* 
suit  Golam  Hossain  was  made  a  defendail 
he  alleging  his  own  previous  m(»tgage  «w 
(decree  upon  that  mortgage.    The  nit «» 
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decreed  in  favor  of  the  plaintiff,  and  Golam 
Hossain's  appeal  to  the  High  Court  in  regard. 
to  his  own  mortgage  was  unsuccessful, 
Rajkisto  Paul  being  declared  entitled  to  the 
whole  property. 

It  appears  that  Rajkisto  Paul  has  not 
taken  full  advantage  of  that  decred,  but  has 
received  from  the  co-sharers,  defendants,  the 
amount  due  to  him  on  the  original  transac- 
tion, and  has  restored  the  property  to  them. 
The  question  is  whether,  under  these  cir- 
cumstances, Golam  Hossain  can  obtain  the 
amount  of  wasilat  owing  to  him  under  his 
original  decree. 

-  The  first  objection  taken  was  that    the 
decree  itself  did  not  give  wasilat.     But    it 
seems  to  me  that  there  could  be  no  doubt 
as   to   what  the    intention    of  the   Sudder 
Court   was   in   making  that  decree.      The 
soft  was  for  possession  of  a  third  share  with 
wasilat.    The    Zillah    Court    which    heard 
the  suit  bad  dismissed  the  suit  in  toto.    It 
was  not  a  question    whether  the    plaintiff 
might  be  entitled  to  possession  of  the  estate, 
but  not  to  wasilat     The  whole  claim  was 
disputed,  and  the  suit  was  dismissed  in  the 
Zillah  Court  up>on   objections  that  went  to 
the  whole  case,  that  is,  the  title  of  Ramgutty, 
the  alleged  mortgagor,  to  so  much  as  one-third 
share.    The  decision  of  the  late  Sudder  Court 
went  likewise    on  that    particular    ground. 
It  found  that  Ramgutty  was  entitled  to  the 
one-third  share,  and  that  the  mortgage  was  a 
good  one.     It    therefore    decreed    for    the 
plaintiff    that   which    he   asked   for  in   the 
plaint,  and  that  was  possession  with  wasilat. 
^  Then  the  further  and  more  serious  ques- 
tion is,  whether  the  decree-holder  can  at  all 
execute   this  decree.     The  proceedings  are 
extremely   complicated.     But    the    question 
really  seems  to  reduce  itself  to  this.    Is  there 
anything  which  prevents  Golam  Hossain  from 
executing  the    decree    which    he    obtained 
from  the   Appellate  Court  in   1859,  which 
decree  up  to  this  time  has  not  in  any  lawful 
''ay    been    set    aside  .^    No  doubt,,  if  that 
decree  related  to  the  possession  and  wasilat 
of  the  putnee — and  it  appears  that  the  same 
wasilat  and  possession  had,  under  a  subse- 
quent decree,  been  given  to  other  parties — 
that  might  be  a  good  reason  for  this  Court  10 
hold   Its    hand,   and  to   say   that  execution 
ihall  not  proceed.     But  it  appears  that  no- 
tiling  of  the  sort  happened.     The  defendants 
have  only  had  to  pay  the  other  decree-holders 
a  sum  of   money  which  they  owed.     If  it 
was  open   to  them   to  dispute  the    decree 
passed  in  favor  of  Golam  liossein,  and  pro- 
ceed to  set  it  aside  on  the  grptmd  of  frauS, 
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they  ought  to  have  done  so ;  and,  if  they 
have  not  done  so,  we  must  presume  that 
they  could  not  do  so ;  and,  if  they  could  not 
do  so,  the. decree  is  still  in  force. 

For  these  reasons,  I  would  decline  to  in- 
fferfere*  with  the  order  of  the  Principal  Sudder 
Ameen,  and  would  dismiss  this  appeal  with 
costs. 


The  7th  July  1866. 

Present : 
Ttie  Hon'bie  L.  S.  Jackson,  Juige. 

Moektears  (Admission  of), 

Goluck  Chunder  Kur,  Appellant, 

Messrt  /?.  T,  Allan  and  J,  S.  Roch/brt 
and  Baboos  Hem  Chunder  Banerjee  and 
Romesh  Chunder  Milter  for  Appellant. 

The  39th  of  the  Rul^  for  Mooktears,  lately  issued  by 
the  Court,  only  requires  Jthat  every  person  who  had  been 
practising  as  a  Mooktear  in  the  Criminal  Courts  should 
t>e  at  liberty  to  satisfy  the  Judge  that  he  was  a  person 
of  good  moral  character  and  qualified  by  his  knowledge 
of  la^  and  procedure,  before  he  could  be  entitled  to 
admission  under  that  Role.  But  it  was  not  the  intention 
of  the  Court  that  parties  should  be  subjected  to  regular 
examinations,  or  that  the  duty  imposed  upon  the  Judge 
should  be  delegated  to  the  Magistrate. 

Let  a  copy  bf  this  petition  be  sent  to  fhe 
Zillah  Judge,  with  a  direction  to  ftirnish  an 
explanation.  The  petitioner's  statement  is 
that  he  has  been  for  a  considerable  time 
practising  as  a  Mooktear  in  the  Criminal  Courts 
of  Zillah  Backergunge.  -  He  was  desirous 
of  being  appointed  a  Mooktear  under  the 
late  rules  for  Mooktears  issued  by  this  Court. 
It  appears  that  the  Judge  delegated  to  the 
Magistrate  of  the  District  the  duty  of  exa- 
mining the  persons  who  presented  them- 
selves for  admission  as  Mooktears.  It  was 
not  the  intention  of  the  Cotirt  either  that 
parties  should  be  subjected  to  regular  exa- 
minations, or  that  the  duty  imposed  upon 
the  Judge  by  the  Rules  of  the  Court  should 
be  delegated  to  the  Magistrate.  Every  per- 
son who  had  been  practising*  as  a  Mooktear 
of  the  Criminal  Courts  should  be  at  liberty, 
un  ier  the  39th  Rule,  to  satisfy  the  Judge 
that  he  was  a  person  of  good  moral  character, 
and  qualified  by  his  knowledge  of  law  and 
procedure.  If,  on  the  opportunity  to  do  so, 
he  failed  to  satisfy  the  Judj^e  upon  this 
point,  he  could  not  be  entitled  to  admission 
under  that  Rule.  But  the  petitioner  com- 
plains that  the  Judge  has  not  enquired  into 
his  case  at  all,  and  that  he  was  not  permit- 
I  ted  to  appear  at  t];ie  examination  which,  by 
direction  of  the  Judge,  the  Magistiale  bad 
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held.  There  is  a  certain  presumption  in 
petitioner's  favor  from  the  circumstance  that 
he  received  a  Perwannah  from  a  former 
Magistrate  in  the  year  .1857,  authorizing 
him  to  practise  as  a  Mooktear.  His  appli- 
cation, therefore,  ought  not  to  have  been 
rejected  without  some  specific  reason. 


The  9th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Limitation— Execution  of  decree. 

Cases  Nos.  426  and  427  of  1866. 

Applications  for  review  of  judgment  passed 
on  the  26th  April  tS6$,  in  Summary 
Special  Appeal  No.  jj  of  186$. 

Raj  BuUab  Bhunj  (Judgment-debtor), 

Appellant^ 

versus 

Taranath  Roy  (Decree-holder),  Respondent, 

Baboo  Woopendur  Chunder  Bose  for 

Appellant. 

Baboo  Gopeenath   Banerjee  for  Respondent. 

When  once  Act  XIV.  of  1859  (the  opention  of  Sec- 
tions 19  to  23  of  which  was  suspended  by  Act  XI.  of 
1861  until  ist  January  l^62)  actually  came  into  opera- 
tion, all  cases  became  subject  to  its  provisions,  and  a 
decree-holder  did  not  get  a  fresh  sUrt  from  the  be- 
ginning  of  1863. 

Ths  question  before  us  is,  whether  a 
decree  passed  subsequent  to  the  enactment 
of  Act  XIV,  of  1859,  and  of  which  execution 
was  not  taken  out  for  three  years  after  the 
date  of  decision,  can  be  executed,  or  whe- 
ther execution  is  barred  by  that  Law  of 
Limitation.  In  our  former  judgment,  we 
held  that  a  judgment  passed  subsequent  to 
the  passing  of  Act  XIV.  of  1859,  of  which 
execution  was  sought  after  that  law  came 
into  operation,  which  it  did  on  the  ist 
January  1862,  could  be  executed,  even 
though  more  than  three  years  had  eiapbcd 
since  the  judgment  was  passed.  On  further 
consideration,  however,  we  look  upon  Act 
XL  of  186 1,  by  which  ihe  operation  of  Act 
XIV.  of  1859  was  suspended,  as  merely  post- 
poning the  commencement  of  us  operation  ; 
and  we  hold  that,  when  once  that  Law  came 
actually  into  operation,  all  cases  became  sub- 
ject to  its  provisions,  and  that  a  decree-holder 
did  not  get  a  fresh  start  from  the  beginninu 
of  1862.  We  formerly  treated  ihe  present 
case  as  one  iinder  Section  ^  i .  This  was  an 
oversight,  as  the  decree  was  not  in  existence 


when  Act  XIV.  of  1859  was  passed.  It  is  a 
decree  which  should  have  been  executed 
under  Section  20  within  three  years  from 
the  date  of  the  judgment  passed  in  the  case. 
We,  accordingly,  admit  the  review, and  reverse 
our  previous  order  of  26th  April  1865,  wiih 
costs.    The  decree  cannot  now  be  executed. 


The  10th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  F.  B.  Kem|)b 

Judges. 

Decree  (Construction  of)--Cotta. 

Case  No.  174  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  I'wentyfour  Pergmw 
nahs,  dated  the  jth  December  iS6s,  m^di- 
tying  an  order  passed  by  the  Prtsu^al 
Sudder  Ameen  of  that  District,  iioUd 
the  i^iti  July  i86s, 

Manick  Chunder  Lushkur  (Decree-holder^ 

Appellant, 

versus 

Huro  Pershad   Roy  Chowdhry  and  others 
(Judgment-debtors),  Respondents. 

Baboo  Khetturnath  Bose  for  Appellmnt. 

Baboo  Anund  Chunder  Ghossal  lot 
Respondents. 

A  Judcje  ought  not  to  apportion  costs  contrary  to  the 
terms  of  the  decretal  order  j  nor  is  he  at  libcrtjr  to 
put  his  own  interpretation  upon  a  decretal  order  wftich 
IS  unambig'uous  in  its  terms. 

The  Judge  is  clearly  wrong  in  apportion* 
ing  the  costs  contrary  to  the  terms  of  the 
decretal  order. 

The  decree  of  the  Court  of  first  iniimoe 
directs  that  the  costs  of  the  two  defendsnli^ 
the  zemindar  and  the  ryot,  be  paid  bj  tbe 
plaintiff  whose  &uit  was  dismissed. 

This  dtcree  was  upheld  in  appeal,  and  la 
the  siaiemeni  ot  costs  appende-i  10  ihe  decree 
01  ihe  Judge  t^ihe  ver\  Judge  whose  order  is 
now  hefore  us  in  appeal),  the  amount  of  the 
costs  payable  to  the  two  defendanu  10 
separately  detailed. 

The  Judge  is  not  at  liberty  to  put  his  on 
inierpreiaiion  upon  a  dectetal  or.:er  which  ia. 
unambiguous  in  its  terms.  Order  re^ersed,. 
a&d  appeal  dea^ed  with  costs  and  intetest 
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The  loth  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  F.  B.  Kemp, 

Jtidges. 

Sale  In  execntion—Rlg^ht  of  juds^ment-debtor  to 
contest  leg^ality  of^Smallness  of  price—Irre- 
ffolarity. 

Case  No.  284  of  1866. 

Mi^lianeous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  A  meen  of  iHiaka- 
had,  dated  the  jist  January  1866. 

Baboo  Reet  Bhunjun  Singh  and  another 
(Judgment-debtors),  Appellants, 

versus 

Baboo  Meeturjeet  Singh  ^Decree-holder), 

Respondent. 

'  Bak^p  Kalee  Kishen  Singh  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

A  judgment-debtor  whose  right  in  the  property  in 
(fispute  was  put  up  for  sale  under  a  previous  execution, 
tod  purchased  by  the  decree-hnlder  himself,  is  in  a 
position  to  contest  the  legality  of  the  sale. 

Smaltness  of  price  is  not  a  sufficient  ground  for  set- 
tmg  aside  a  sale,  unless  it  be  the  effect  of  an  irregular- 
itj  in  the  sale-proceedings. 

The  Principal  Sudder  Ameen  has  declared 
that  the  debtor  in  this  case  is  not  in  a 
position  to  bring  an  objection  to  the  sale,  as 
00  has  no  interest  in  the  property,  his  rights 
and  interests  having  been  sold  under  a  pre 
vious  execution.  Wheiher  this  be  the  case 
or  ftot,  it  is  evident  that  the  decree-hoider 
Itfiognized  a  right  of  the  debtor  in  the 
ptopertf,  for  he  put  it  up  for  sale  and  pur- 
chased it  himself ;  and  therefore,  we  think, 
the  debtor  is  in  a  position  to  contest  the 
legality  of  the  sale. 

Instead  of  following  the  course  laid  down 
far  his  gui  Unce  in  the  remand  order,  the 
Principal  Sudder  Ameen  has  gone  on  to  de- 
termine the  value  of  the  property,  and,  hav- 
iDg  ascertained  that  there  is  a  heavy 
i|iongage,  he  holds  that  lis  value  is  reduced 
from  Rs.  80  000  to  about  20.000 ;  and,  there- 
ftre,  as  ibe  decree-holder  purchased  for  Rss 


18,000,  the  debtor  has  sustained  no  material 
injury.  What  the  Principal  Sudder  Ameen 
should  have  done  was  to  ascertain  whether 
any  material  irregularity  in  the  sale-proceed- 
ings had  been  committed,  and,  if  he  found 
that  such  was  ttie  case,  then  he  should  have 
determined  whether  the  low  price  at  which 
such  valuable  property  was  sold,  was  caused 
by  that  irregularity.  If  it  were,  then  the 
debtor  evidently  suffered  a  material  injury. 
Of  course,  smallness  of  price  is  not  a  suffi- 
cient ground  for  setting  aside  a  sale,  unless 
ii  be  the  effect  of  an  irregularity  in  the  sale- 
proceedings.  We  remand  the  case  to  the 
Principal  Sudder  Ameen  for  a  clear  decision 
on  the  points  indicated  above. 


The  1 2th  July  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  JST/.,  Chief 
Justice,  an<l  the  Hon'ble  F.  B.  Kemp, 
Judge. 

Power  of  Court  to  amend  records— Aflnendment 
of  decree  at  variance  with  judgment. 

Case  No.  3165  of  1865. 

Special*  Appeal  from  an  order  passed  by 
Mr,  H.  H.  Madocks,  Officiating  Judge  of 
Bhaugulpore,  dated  the  21st  August  iS6St 
modifying  a  decree  of  Mr,    T.    Sandys\ 
Judge  of  that  District,  dated  the  ist  April 

Toona  and  others  (Plaintiffs),  Appellants, 

versus 

Kurreemun  and  others  (Defendants), 
Respondents. 

Messrs,  R.  V,  Doyne  and  R.  E.  Twidale 

for  Appellants. 

Bahoos  Chunder  Madhub  Ghose  and  Romesh 
Chunder  Mitter  for  Resp>ondents. 

It  is  a  power  which  all  Courts  possess  to  amend  their 
records  when  there  is  anything  to  amend  by.  Coosa* 
quently,  when  a  Jud|fe  finds  that  the  decree  varies 
from  his  judgment,  he  can  set  the  decree  right. 

Wk  think  that  the  decision  of  the  Judge 
must  be  affirmed.    The  plaintiff  originaflf 
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sued  for  possession  of  land,  stating  in  her 
plaint  that  she  would  sue  for  mesne-prpfits 
aftferwards.  The  Judge  gave  a  judgment 
for  the  land,  but  no  judgment  that  the  plaint- 
iff was  to  recover  mesne-profits.  But  in 
carrying  out  the  judgment,  the  writer  in  the 
office  drew  up  the  decree  beyond  what  the 
judgment  warranted.  The  Judge  had  said 
that  there  was  to  be  a  decree  for  the  land. 
'B^{  the  decree-writer  prepared  the  decree 
a^  for  the  land  and  for  mesne-profits  to  be 
assessed  in  execution. 

Then  there  was  an  appeal  to  the  Sudder 
Court  under  the  law  in  force  at  that  time 
(Regulation  XXVI.  of  1814,  Section  2, 
Clause  I,  and  Act  III.  of  1843).  That  was 
an  appeal  from  the  judgment  or  decision  of 
the  Judge,  and  not  from  the  decree.  The 
Sudder  Court  affirme<1  the  decision  or  judg- 
ment, but  they  never  entered  into  the  ques- 
tion whether  the  decree  for  mesne-profits 
was  warranted  by  the  judgment  for  ihe  land 
only,  in  a  suit  for  land  only,  and  not  for  the 
Viesne-profits., 

The  decision  of  the  Judge  must  be  taken 
as  correct,  but  it  said  nothing  as  to  the 
tnesne-profits.  There  was  no  judgment 
whatever  which  warranted  the  decree. 

Suppose  the  plaintifiF  in  the  suit  had 
released  the  mesne-profits  before  the  suit 
was  brought,  that  release  could  not  be  set 
np  as  an  answer  to  the  assessment  in  execu- 
tion, if  the  decree  was  satisfied  by  the  judg- 
ment, because,  if  the  judgment  decided  that 
ihe  plaintiff  was  entitled  to  mesne-profits,  a 
release  of  the  mesne-profits  prior  to  the  suit 
could  not  be  set  up  in  answer  to  a  judgment 
passed  after  that  release  had  been  executed. 
If  the  defendant  in  this  case  had  had  a  good 
defence  to  the  mesne-profits,  he  could  not  set 
it  up  so  long  as  the  decree  awarding  mesne- 
profits  stands ;  but  that  decree  was  not  justi- 
fied by  the  judgment. 

The  defendant  applied  for  a  review  of 
judgment.  The  judgment  itself  being  right, 
there  was  no  ground  for  altering  ii  upon 
^view.  But,  when  the  application  for  a 
review  of  judgment  was  made,  the  judge 
discovered  that  the  decree  varied  from  the 
judgment,  and  that  there  was  no  judgment 
which  warranted  the  decree.  He  called 
upon  the  Sheristadar  for  a  report,  and  the 
Sheristadar  reported  that  the  decree  awarded 
mesn^-profits,  whereas  the  judgment  was  for 
tie  land  only.  The  plaintiff  clearly  had  no 
right  to  recover  mesne-profits  in  the  suit,  for 
9\\e  had  paid  stamp-duty  on  the  valuation  of 
the  land,  not  of  mesne-profiis.     But  we  do 


not  put  the  case  on  the  groiind  of  stamp- 
duty,  but  on  the  ground  that  there  was  no 
judgment  which  awarded  mesne-profits. 

It  appears  to  us  that  the  judgment  of  the 
Judge  was  right,  that  there  was  no  warrant 
tor  the  decree,  and  that  the  decree  must  be 
set  right  according  to  the  judgment.  Thtt 
being  so,  there  is  nothing  by  virtue  of  wl^ch 
execution  could  be  taken  out  for  ineaiie* 
profits.  In  this  case,  the  judgment-cre(&tor 
was  himself  the  purchaser  under  her  own 
execution.  It  is  unnecessary  to  detennne 
whether  the  decree  would  have  warmQled  a 
sale  if  the  land  had  been  sold  to  m  thud 
person,  and  the  sale  had  been  cpnfinned 
The  plaintiff  did  not  sue  for  mesne-pcofits ; 
she  did  pot  pay  stamp-duty  for  mesn^^-pio- 
fits  ;  and  she  knew,  or  ought  to  have  kixivn, 
that  the  value  of  the  mesne-profits  was  not 
included  in  the  plaint  on  which  the  Judgment 
was  given,  or  in  the  judgment.  We  ituak 
it  would  be  a  very  dangerous  thing  to  Ufdiold 
decrees  at  variance  with  judgments,  and  to 
hold  that  a  Judge,  when  he  finds  that  the 
decree  varies  from  his  judgment,  is  not  able 
to  set  the  decree  right.  It  is  a  power  which 
all  Courts  possess  to  amend  their  recoids 
when  there  is  anything  to  amend  by.  In 
this  case  the  decree  ought  to  be  amended  to 
make  it  agree  with  the  judgment  which  wtf 
recorded. 

The  order  of  the  Judge  is  affirmed  wiA 
costs. 


The  1 2th  July  1866. 
Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Mac- 
pherson,  Judges. 

Certificate— Hindoo  Widows— Separate  poo- 
session. 

Case  No.  227  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  Judge  of  ^Shahabad,  dalid  tki 
2']ih  Jbebruary  1866, 

Chintamun  Singh,  Appellant^ 
versus 
Roopa  Koonwar  and  others,  Respondents. 
,  Baboo  Kalee  Mohun  Doss  for  ApptcUont. 
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Baboo  Mohish  Chunder  Chowdhry  for 
Respondents. 

Two  Hisdoo  widows,  in  order  to  realize  the  amouDt 
o!  a  decree  which  they  had  obtained  as  guardians  of 
their  deceased  husband's'  son,  applied  for  a  cerHficate. 
The  husband's  step-brother  opposed  the  grant  of  a  certi- 
ficate on  the  groiind  that  they  were  entitled  only  to  main- 
tenance.— Held  that  the  first  thing  to  be  proved  was 
whether  the  son  had  a  separate  e^te,  and  was  not  in 
joint  possession  with  his  father's  step-brother ;  and  that 
the  faict  of  the  decree  being  in  the  names  of  the  ladies 
did  not  by  itself  prove  separate  possession. 

Tbs  decision  of  the  Judge  is  so  Very 
brief  that  we  cannot  gather  from  it  either 
the  facts  of  the  case  or  the  point  on  which 
the  parties  are  at  issue.  But  we  think  that 
the  Judge  is  wrong  in  the  estimate  he  has 
formed  of  the  judgment  of  the  Civil  Court 
to  which  he  alludes.  That  was  made  in  a 
case  in  wluch  the  appellant,  Chintamun,  ap- 
plied to  the  Court  to  carry  oiit  a  private 
award  of  arbitrators,  which  determined  that 
he  and  his  brother  Srimi|nth  Singh  were 
members  of  a  joint  family.  The  Sudder 
Ameen,  not  being  sati^fiec)  that  the  award 
was  properly  obtained^  dismissed  the  appli- 
cation and  refused  to  execute  the  award. 
That  decision,  therefore,  decided  nothing  as 
to  the  position  and  rights  of  the  parties  now 
before  the  Court. 

'The  appellant  states  that  Mussamuts 
Onda  Koonwar  and  Burmajotee  Koonwar, 
widows  of  Srimunth  Singh,  applied  to  the 
Judge  for  a  certificate,  under  Act  XXVll. 
of  i860,  '.o  realize  debts  due  to  the  estate; 
that  the  appellant,  Chintamun,  the  step- bro- 
ther of  the  deceased,  alleging  that  the  fa- 
mily was  joint,  opposed  the  grant  of  a  cer- 
tificate to  the  widows,  on  the  ground  that 
they  were  entitled  only  to  maintenance. 
This,  however,  is  not  quite  a  correct  state- 
ment of  the  case  as  brought  before  the 
Court  The  ladies  state,  in  their  petition, 
that  they  are  widows  of  Srimunth  Singh; 
that  they  were  guardians  of  his  son  Nundo 
Gopal  and  managed  his  estate ;  that  he  died 
when  he  was  five  years  old,  and  that  they 
are  his  legal  heirs ;  and  ask  the  Court  for  a 
certificate  to  realize  the  amount  of  a  decree 
m  which  they  were  plaintiffs,  as  guardians 
of  the  said  Nundo  Gopal. 

It  appears  to  us  that  the  first  thing  to  be 
|ut)ved  is  that  Nundo  Gopal  hs^d  a  separate 
estate,  and  was  not  in  }oint  possession  with 
Chintamun  The  fact  of  the  decree  being 
in  the  names  of  the  ladies  does  not,  by 
itself,  prove  separate  possession.  If  the 
hdies  are  unable  to  prove  this  point,  the  case 
most  be  given  against  them.  We  remand 
the  case  to  the  Judge  for  disposal  with  re- 
ference to  the  above  remarks.  • 


The  1 2th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Mac- 
pherson,  Judges, 

Mesae-profita. 

Case  No.  125  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Prin^pal  Judder  Ameen  of  Jes- 
sore,  dated  the  28th  De^^mber  186$, 

Huronatb  Roy  and  others  (Judgnie^t- 
debtors),  Appellants, 

versus 

Rajah  Indoo  Bhoosun  Deb  Roy  (Decree- 
holder),  Respondent, 

B(fioo  Sr^enath  Doss  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Under  a  decree  which  provided  for  possession  with 
mesne-profits  from  8th  Bysack  1264,  the  plaintiff  was 
held  entitled  to  the  rents  ot  1263  aqc  whatever  else  was 
realized  by  the  defendant  after  8th  Bysack  1364  during 
theperioa  of  his  wrongful  possession. 

Tne  decree  simply  gave  mesne-profits  from  a  certain 
date  interior  to  the  suit;  but  as  it  was  silent  ^  to 
the  mesne-profits  accruing  subsequently — Held  that 
this  Court  coulcf  qot,  under  Section  u.  Act  XXIII.  of 
1861,  give  mesne-profits  not  expressly  provided  for  by 
the  decree ;  and  that  the  proper  course  for  the  decree- 
holder  was  to  apply  to  the  Court  which  made  tha 
depree,  to  amend  its  order  regarding  mesne-profits. 

The  decree  provides  for  possession  with 
mesne-profiis  from  8th  Bysack  1264.  The 
suit  was  to  recover  possession  with  mesne- 
profits  from  the  date  of  dispossession  to  date 
of  suit.  •  The  Principal  Sudder  Ameen  has, 
it  is  urged,  included  the  rents  of  1263,  and 
also  the  rents  for  the  period  from  the  date 
of  institution  of  suit  to  the  date  of  plaintiff's 
regaining  possession  under  the  decree.  On 
the  first  point,  we  find  that  the  rents  of 
1263  were  realized  by  defendant  subse- 
quent to  the  8th  Bysack  1264,  during  the 
period  of  his  wrongful  possession;  and  we 
think  the  plaintiff  is  clearly  entitled  lo  re- 
cover everything  that  defendant  reaUsed 
after  that  date.  On  the  second  point,  we 
think,  looking  to  the  terms  of  Section  196, 
Act  VIll.  of  1859,  that  the  decree  is  not 
specific  enough  in  its  terms  to  alk)w  of  ouv 
putting  an  interpretation  upon  it  which  it 
does  not  properly  bear.  The  claim  was  ias 
mesne-profits  to  date  of  suit.  The  decree 
simply  gave  mesne-profits  from  a  certain 
date  anterior  to  the  suit,  but  is  silent  as  to 
the  mesne-profits  accruing  subsequently  j 
nor  do  we  tbink  (hat  the  terms. o£  Section 
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ii»  Act  XXIII.  of  i86[,  enable  us  to  give 
mesne-profits  when  thej  are  not  expressly 
provided  for  by  the  deqree.  The  proper 
coarse  for  the  decree-holder  is  lo  apply  to 
the  Court  making  the  decree  to  amend  its 
order  regarding  mesne-profiis.  The  order  of 
the  Lower  Court  will  be  amended  accord- 
ingly, and  the  parties  will  pay  their  own 
costs. 


The  i3ih  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Certificate — Enforcement  of  payment  of  debt 

to  deceased. 

Case  No.  276  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Jessore,  dated  the  i^h 
March  1866, 

Tarinee  Pershad  Ghose  (Judgment-debtor), 

Appellant^ 

versus 

Gunga  Dhur  and   others  (Decree- holders), 

Respondents. 

Baboo   Obhoy   Churn   Bose   for   Appellant. 

No  one  for  Respondents. 

No  one  claiming  to  be  entitled  to  the  effects  of  a 
deceased  person  can  enforce  the  payment  uf  a  debt  due 
to  the  deceased  without  the  pitxluction  of  a  ceitificate 

This  case  must  go  back.  Section  2, 
Act  XX VII.  of  i860,  provides  that  no  debtor 
of  any  deceased  person  shall  be  compelled 
in  any  Court  to  pay  his  debt  to  any  person 
claiming  to  be  eniiiled  to  the  effects  of  any 
deceased  person,  except  on  production  of  a 
certificate.  The  plaintiff  in  the  present  case 
is  endeavouring  to  enforce  payment  of  the 
debt,  as  the  heir  of  a  person  deceased,  by 
proceedings  in  Court,  vtz  ,  process  of  execu- 
tion, without  the  production  of  a  certificatt 
which  the 'defendant  has  a  right  to  require 
in  order  to  save  himself  from  the  risk  and 
liability  of  paying  the  debt  to  the  wrong 
person.  We  agree  with  the  decision  of  the 
Madras  Sudder  Court  on  this  subjei  t,  dated 
17th  May  1861,  cited  in  Rama  Pershad'> 
Book,  page  175.  In  the  present  case,  there 
has  been  no  proper  investigation  as  10  wh'> 
was  really  the  heir  of  the  deceased,  and 
the  Judge  has  taken  it  for  granted  that  ihe 
person  seeking  to  enforce  execution  was  the 
heir  without  sufficient  enquiry. 

The  case  must  go  back,  and  the  appellani 
will  get  the  costs  of  this  appeal  irrespective 
o£  the  result* 


The  13th  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Sctim- 

Karr,  Judges. 

Limitation— Keeping  alive  decree. 

Case  No.  261  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  MH- 
naporcy  dated  the  20th  January  1866, 

Debnath  Holder  and  others  (Judgment- 
debtors),  Appellants^ 

versus 

Doya  Moyee  Dossee  and   others  (Decree- 
holders),  Respondents, 

Baboos    Dwarkanath     Sein    and    Nursing 
Chunder  Mitter  for  Appellants. 

Baboo  Bhowanee  Churn  Dull  for 
Respondents. 

A  distinct  admission  by  a  decree-holder's  vakeel  of 
his  inability  to  carry  on  the  caf;e,  for  want  of  instroctioBS 
from  his  client,  is  not  a  proceedings,  within  the  ncaniaf 
of  Section  20,  Act  XIV.  of  1K59,  to  keep  alive  the  defice. 

We  think  the  appellant  entitled  to  have 
the  order  of  the  Lower  Court  reversed.  Oi 
the  last  occasion  when  execution  was  souj^t, 
ihe  decree-holder  Doya  Moyee  appeared  io 
Court  on  the  31st  of  December  1S61. 
Noiice  was  i«<sued  to  the  debtors  on  the  25111 
of  April  1862,  and  they  appeared  on  the 
I  lib  June  following.  Nothing  was  dooe 
after  that  datt*,  and,  on  (he  11  tb  of  Septem- 
ber, the  vaket-l  of  the  decree-holder,  bciDf 
que.stioned,  distinctly  stated  that  he  vts^ 
unable  to  carry  on  the  ca^e,  because,  after r^, 
peated  applicaiions  to  his  client,  he  had  re- 
ceived no  instructions. 

We  think  that  such  a  distinct  admission 
of  failure  to  carry  on  the  case  cannot  be  taken 
to  be  the  proceeding  contemplated  \if 
Section  20,  Act  XIV.  of  1859.  Ao4  if 
I  his  be  so,  then  no  such  proceeding  bas 
been  taken  for  more  than  thiee  years  antece* 
dent  to  the  present  application,  which  wa« 
on  the  9ih  September  1865,  Had  there 
been  any  adjuiicaiion  of  any  point  by  the 
t.'ourt  on  the  said  nth  of  September  1861, 
'he  case  would  have  been  diflFerenl.  Btit 
he  last  proceeding  taken  by  the  decree* 
holder  could  not  be  carried  down  to  a  pcrwd 
later  than  iiih  June  1862,  which  is  beroo<l 
three  years. 

We  reverse  the  decision,  and  decree  th» 
afipeal  with  costs. 
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The  131b  July  1866. 

Present: 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Costs^Pkaders*    feea— Private    arrani^ement 
bfiti»«nin  i>1f>ad#r  and  rll^Mtt, 

Case  No.  219  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  S udder  Ameen  of  Di- 
nagepore^  dated  the  ^h  January  1866, 

Uminonath  J  ha  and  another  (Decree-holders), 

Appellants^ 

versus 

Roghoonaih  Pershad  Roy  (Judgment-debtor), 

Respondent, 

Baboo  Tarucknath  Sein  for  Appellants. 

Baboo  Debendro  Narain  Rose  for  Respondent. 

A  Court  is  bound  to  award,  as  costs  to  a  defendant, 
bis  pl«uler*s  fees  calculated  according  to  the  rules  laid 
down  io  Section  25,  Regulation  XXviI.  of  1814.  The 
plaintiff  cannot  take  advantage  of  any  private  an 
nest  between  the  defendant  and  his  vakeel. 


arrange- 


This  is  an  appeal  by  the  defendant  who 
obtained  a  decree  for  cobis.  The  costs,  as 
Cadculated  according  to  the  rules  laid  down 
in  Section  25  ot  Regulation  XXVil.  of  1814, 
would  have  been  ^50  rupees.  It  appears, 
however,  that  by  a  private  arrangement 
between  the  defendant  and  his  pleader,  the 
defendant  only  paid  200  rupees  to  the 
pleader.  The  Principal  Sudder  Ameen,  in 
>Bo^ing  costs  against  the  plaintiff,  has  award- 
ed the  defendant  only  this  sum  of  200 
rupees.  Bui  bectimi  7,  Act  1.  ot  1846,  is 
express,  that,  wtien  cohis  are  awarded  to  a 
party  m  any  regular  suit,  original  or  appeal, 
deaded  on  the  meiits,  agaiusi  aaoiht-r  party, 
the  amount  to  be  paid  on  account  ol 
pleader's  fees  shall  be  calculated  accordiug 
(0  the  rules  coniau  ed  in  the  Regulation 
ai>ove  cited. 

We  are  therefore  of  opinion  that  the 
Brmcipai  Sudder  Ameen  was  bound  lu 
award  costs  to  the  delendant  u].on  the  scale 


therein  mentioned,  and  the  plaintiff  could 
not  take  any  advantage  of  the  private  bar- 
gain between  the  defendant  and  his  vakeel. 

The  appeal  will  be  allowed  with  costs  and 
interest. 


The  13th  July  i866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Suretj^Costs  (of  enforcing  decree)^ 
Case  No.  298  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  ijth 
January  1866, 

» 
Thakoor  Deen  Tewaree  (Decree-holder), 

Appellant, 

versus 

Boolakee  Lai  and  others  (Judgment-debtors), 

Respondents, 

Mr,  C,  Gregory  for  Appellant. 

No  one  for  Respondents. 

Where,  if  a  decree,  or  half  of  the  decree,  had  been 
enforced  against  a  defendant,  such  defendant  would  be 
held  liable  for  the  costs  of  the  enforcement,  the  defend- 
ant's surety  is  also  liable  for  the  costs  of  such  enforce- 
ment. 

Thb  decision  of  the  Lower  Court  must  be 
reversed.  We  think  that,  as  the  defendant 
agreed  to  pay  ''  half  the  decreed  amount/'  he 
did,  in  effect,  agree  to  pay  a  debt,  an  incident 
of  which  was  that  it  carried  interest. 

Section  204  of  Ad  VIIL  of  1859  W>^ 
vides  that,  *'  whenever  a  person  has  become 
liable  as  security  for  the  performance  of 
a  decree,  or  any  part  thereof,  the  decree 
may  be  executed  against  such  person  to 
'  the  extent  to  which  jie  has  rendered  him- 
self liable,  in  the  same  manner  as  a  de- 
cree may  be  enforced  against  a  defend- 
''  ant."  Now,  if  the  decree,  or  half  of  the 
decree,  had  been  enforced  against  the  defend- 
am,  the  defendant  against  whom  the  decree 
would  be  so  enforced  would  be  held  liable 
for  the  costs  of  the  enforcement.  That  being  t 
so,  ^^e  think  that  the  surety  is  also  liable 
for  the  coats  of  such  enforcement,  and  ac- 
cordingly decree  this  appeal  with  costs  and 
interest. 


it 
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The  13th  July  1866. 
Present: 


Koroona  Moyee  Dossee,  Appellaniy 


th^  Hori'Me  J.  P,  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

i^ipeal^Exectttiosi  of  decree— Limitation. 

Case  No.  294  of  1866. 

MisiellaHit>us  Appeal  frbtn  an  drdif  pars- 
ed by  the  Judge  cf  Backergungey  dated 
the  20th  January  1866,  affirming  ari 
ordif  pdised  by  the  Mobhsiff  of  Atadaree^ 
pore^  dated  the  2ist  January  t86$. 

Kabul  Kishen  Sein  and  others 
(Deeree-holders),  Appellants^ 

versus' 

Obhoya  Churn  Doss  alias  Titoo  Ram  Doss 

and  others  (Judgment-debtors), 

Respondents, 

Baboo  Pedree  Lai  Roy  for  AppeHants. 

Baboo  Romanath  Bose  for  Respondents. 

An  appeal  lies  to  the  Judge  from  an  order  of  a  Lower 
Court  deciding  that  execution  of  a  decree  is  barred  by 
limitation. 

The  decision  of  the  Judge  refusing  to 
hear  the  appeal  is  wrong.  Section  257  of 
Act  VIII.  refers  to  the  mere  regularity  or 
irregularity  of  the  sale-proceedings.  But 
the  Moonsiff  went  beyond  this  point,  and 
decided  that  execution  was  barred  by  limita- 
tion. An  appeal  lay  to  the  Judge  on  this 
point,  and  we  remand  the  case  to  him  for 
a  decision  accordingly. 


The  1 6th  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  G.  Camp- 
bell, Judges, 

Ex-^arte  decrees-Section  1x9,  Code  of  Chril 

Procedure. 

Case  No.  162  of  186.6. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Afymensingh,  dated  the 
2ist  December  186^,  affirming  an  order 
pasted  by  the  Sudder  Ameen  of  that 
District,  dated  the  26th  August  186$^ 


versus 

m 

Nubo  Kishore  Sein,  Respondent, 

Bc^boo  Bama  Churn  Banerjee  fbt 
Appellanti 

No  one  for  Respondent. 

>yhen  a  party  applies^  siider  Seeliott  t  tg.  Code  of 
Civil  Procedure,  to  have  an  ex'-parte  dea«e  sd 
aside  on  the  allegation  that  the  decree  was  obtained 
upon  a  petition  of  confession  of  judgment  put  in  by  a 
person  fraudulently  employed  to  personate  him,  tlic 
Court  is  bound  to  enquire  into  the  truth  of  Uie  ^k 
tion,  and,  if  it  be  established,  the  decree  may  be 
aside. 


It  seems  that  a  decree  was  passed 
the  petitioner,  and  execution  taken  oat 
thereupon.  The  petitioner  came  before  the 
Court  of  first  instance,  and  alleged  that  be 
had  not  had  an  opportunity  of  defending  the 
case.  It  appeared  that  the  decree  had  beea 
passed  upon  a  petition  of  confession  of 
judgment.  But  petitioner  alleged  that  XJoMl 
confession  of  judgment  bad  not  been  fikri  \if 
him,  or  under  his  instructions,  or  with  h& 
consent,  but  that  some  person  had  been 
employed  to  personate  him,  and  th^  tbe 
confession  of  judgment  had  been  fraudoleBl* 
ly  put  in. 

The  Court  of  first  instance  stated  that 
this  was  not  an  ex-parte  case,  and  that  the 
petitioned  could  not  be  entitled  to  a  new 
trial  under  Section  119,  Code  of  Civil 
Procedure.  The  Court  observed  that  a 
decree  had  been  passed  upon  a  confession  of 
judgment;  that  the  confession  of  judgment 
had  been  filed  in  the  regular  way  by  a 
vakeel ;  that  the  responsibility  of  putting  in 
such  document  rested  on  the  head  of  the 
vakeel;  and  that  it  was  not  necessary  lor 
the  Court  to  enquire  into  the  matter.  He 
therefore  refused  the  application  to  set  aside 
the  judgment. 

On  appeal  before  him,  the  Zillah  Judge  vas 
of  opinion  that  the  judgment  of  the  Comt 
below  was  correct.  He  stated  that  die 
judgment  was  not  ex  parte,  and  that,  conse- 
quently, it  could  not  be  set  aside  under  Sec- 
lion  119.  Wheiher  the  defence  was  fraud- 
ulent or  not,  was  ground  for  appeal — not 
for  revival  and  re-hearing  by  the  origtoil 
Court. 

• 

It  seems  to  us  that  this  petitioner  brougfat 

his  case  before  the  Court  which  passed  tlie 

decree,  simply  on  the  ground  that  this  decree 

had  been  passed  in  his  absence ;  and  he  pro* 

^{>08ed  to  show,  to  the  satisfaction  of  dv 
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Court,  that  the  summons  had  not  been  duly 
served,  and  that,  consequently,  he  was  pre- 
vented from  appearing.  If  that  was  the 
erase,  the  fact  that  some  one  else  had  fraud- 
ulently appeared  and  personated  the  de- 
fendant could  be  no  ground  for  sustaining 
the  judgment,  for  it  would  be  literally  true 
that  defendant  had  not  been  served  with 
summons,  and  that  consequently,  the  trial,  as 
far  as  regarded  him,  was  really  ex  parte. 
To  say  that  the  responsibility  of  filing  do- 
cuments rests  with  the  vakeel,  is  no  ground 
for  denying  to  petitioner  the  relief  which 
he  asked  for.  It  may  be  that  petitioner 
might  have  proceeded  in  a  different  manner. 
He  might,  perhaps,  have  sued  to  set  aside 
ttie  decree  obtained  on  the  ground  of  fraud. 
However  that  may  be,  there  seems  to  be  no 
reason  for  denying  to  him  the  remedy  which 
he  claims  under  Section  119.  We  therefore 
think  that  the  decision  of  the  Judge  and  of 
the  Lower  Court  ought  to  be  set  aside,  and 
die  Sudder  Ameen  directed  to  enquire  into 
the  Uuth  of  the  allegation  made  by    the 

eKiHoner;  and,  if  he  should  substantiate  the 
ct  of  fraudulent  personation,  the  ex-parte 
lodgment  will  be  set  aside,  and  the  case  will 
be  tried  de  ncvo  in  the  presence  of  the 
defendant. 

The  appellant  is  entitled  to  costs  in  this 
Court  and  also  in  the  Lower  Appellate 
Court. 


The  i6th  July  1866. 

Prtseni  : 

The  Hon'ble  L.  S.  Jackson  and  G.  Campbell, 

Judges. 


\  ,lmitstion-—E»ecutioo  of  decree-*- 
Legal  disability. 

Case  No.  loi  of  1866. 

JUiscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  o/Nuddea, 
dated  the  2jth  January  1866. 

Chnnder  Coomar  Roy  and  others  (Judgment- 
debtors),  Appellants, 

versus 


Shnrot  Socmduree  Debia    (Decree- 
holder),  Respondent, 


Maboo  Bungshit  Dhur  Sein  for  AppsllaotOi 
ToL  VI. 


Baboo  Gopal  Lai  Mitter  for  Respondent. 

Act  XIV.  of  1859  contains  no  provision  by  which  the 
execution  of  a  decree  is  barred  by  limitation  on  account 
of  minority  or  other  I^al  disabihty. 

A  mere  application  ror  execution  of  a  decree  is  not  a 
proceeding  which  keeps  alive  the  decree.* 

Jackson,  J, — The  decision  of  the  Prin- 
cipal Sudder  Ameen  ought,  in  my  opinion,, 
to  be  reversed.  The  husband  of  the  present 
decree-holder  appears  to  have  been  fojr 
several  years  a  minor.  That  circumstance 
is  not  one  which  prevents  the  execution 
from  being  barred  by  limitation.  Act  XIV, 
of  1859  contains  no  provision  to  that  effect. 

Then  we  are  told  that  this  decree  was 
sought  to  be  executed  in  1862.  On  re- 
ference to  the  record,  it  appears  that  merely 
a  petition  was  presented  to  the  Court  apply- 
ing for  execution.  That  petition  was 
ordered  to  be  registered,  and  subsequently 
the  further  order  was  recorded  on  the  back 
of  it,  that,  inasmuch  as  the  petitioner  did  not 
deposit  the  tuluhana  for  peons,  the  case 
was  to  be  struck  off  the  file. 

The    respondent's   vakeel    urges   that    a 
reference  has  been  made  to  a  Full  Bench  on 
the  point  as  to  whether  the  filing  of  a  peti- 
tion in  cases  of  execution  is  a  proceeding  ' 
which  keeps  alive  the  decree. 

It  seems  to  me  that  a  petition  of  that  sort 
can,  taking  the  most  favorable  view,  only  be 
considered  a  proceeding  to  keep  alive  a 
decree  where  notice  of  the  application  is 
given  to  the  opposite  party,  as  it  is  then  a 
notice  to  him  that  the  decree-holder  intends 
to  enforce  his  decree.  But  where  no  such 
notice  is  given,  and  where  a  petition  is 
merely  lodged  in  the  Court,  it  seems  to  me 
that  that  petition  can  have  no  force  what- 
ever in  keeping  the  decree  alive. 

The  order  of  the  Prindpal  Sudder  Ameen 
must,  I  think,  be  reversed  with  costs. 

Campbelly  J, — I  concur.  The  word 
'Mimitation"  in  Act  XIV.  of  1859  seems  to 
be  used  only  as  regards  the  limitation  of  the 
period  within  which  suits  can  be  instituted, 
not  as  regards  the  periods  within  which  exe- 
cution can  be  had.  In  all  the  earlier  Sections^ 
the  word  ''  limitation  "  is  used,  and  the  Sec- 
tions which  give  an  extension  of  time  on 
account  of  minority  or  other  legal  disabili^ 
immediately  follow. 

V 
II  ■!  I  III  ■■■!  Illtlllll 

*Thi6  ruling  is  in  accordance  with  a  receat  Full 
Bench  decision  (in  Miscellaneous  Appeal  No.  778  of 
1865)  in  which  it  was  held  that  the  proceeding  con- 
templated in  Section  30,  Act  XIV.  ot  1859,  is  either 
a  iond'fide  application  made  for  execution  under  Sec- 
tion 307«  Code  of  Civil  Procedure,  or  a  bond^jide  act  done 
either  by  the  Court  or  by  the  party  in  furtherance 
of  tuch  application.    ^ 
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The  Sections  relating  to  execution  are 
subsequent  Sections,  and  the  word  ''limi- 
tation'' is  not  used  in  those  Sections. 

I  think,  therefore,  it  is  clear  that  the 
period  prescribed  with  regard  to  execution 
of  decrees  is  absolute,  and  not  a  limitation 
subject  to  certain  exceptions  and  extension. 

As  regards  the  nature  of  a  proceeding  to 
enforce  a  judgment  or  to  keep  the  same  in 
force,  it  seems  to  me  that  those  words  refer 
to  some  coercive  process  issued  against  a 
defendant,  and  not  to  a  petition  presented  to 
Court  not  followed  by  any  active  process. 


The  1 6th  July  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Mac- 
pherson,  Judges, 

Limitation— Execution  of  decree  appealed  from. 

Case  No.  281  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan^  dated  the 
ist  February  1866,  reversing  an  order 
passed  by  the  Moonsiff  of  that  District, 
dated  the  26th  June  186$, 

Huree  Bungsho  Banerjee  and  others 
(Decree-holders),  Appellants, 

versus 

Ramessur  Banerjee  (Judgment-debtor), 

Respondent. 

Baboos  Kishen  ^cca  Mookerjee  and  Nil 
Madhub  Sein  for  Appellants. 

Baboo  Bungshee  Dhur  Sein  for  Respondent. 

The  three  years'  limitatioD  prescribed  by  Section  20, 
Act  XIV.  of  1859,  counts  from  the  date  of  the  final 
decree  of  the  Appellate  Court,  in  a  case  in  which  the 
judgment-debtor  has  appealed  against  the  original 
decree. 

The  appellant  in  this  case,  on  the  1st  of 
May  1865,  applied  for  execution  of  a  decree 
obtained  by  him  on  the  aoth  August  1861, 
which  decree,  having  been  appealed  against, 
was  confirmed  by  the  late  Sudder  Court  on 
the  5th  of  May  1862.  The  Lower  Court 
refused  the  application  for  execution  on 
the  ground  that  it  was  barred  by  Section 
to  of  Act  XIV.  of  1859,  inasmuch  as  it  was 
made    more    than    three   years    after    the 


20th  August  1861,  which  was  the  dale  of 
the  original  decree.    In  appeal,  it  is  cat 
tended  that  the  three  years  run,  not  fron ; 
the  date  of  the  original  decree,  but  from  the 
date  of  the  order  of  the  Sudder  Court  of  ifai 
5th  of  May   1862   dismissing  the  appeal 
It  is  urged  that,  although  a  decree-holder 
may  be  bound  to  execute  within  three  yen 
a  decree  which  is  not  under  appeal  aiid  ii 
final,  he  ought  not  to  be  compelled  to  ex^ 
cute  a  decree  which  has  been  appealed  fiom, 
and  which  may  possibly  be  reversed,  utti] 
the  appeal  is  decided;    and  the  case  of 
Singh     and    others    versus    Lalla    iUee 
Churn,  3  Weekly  Reporter,  page  ai  (Mis- 
cellaneous Appeals),  is  relied  uponas  soppoft- 
ing  this  view. 

It  appears  to  us  that  the  case  refeired  tol 
is  in  point.  We  think  that  the  three  yean 
are  to  be  calculated  from  the  date  on  whi^i 
the  decree  become  final,  and  the  reiati 
positions  of  the  parties,  decree-holders  a&d| 
judgment-debtors,  were  definitively  settled. 

The  order  of  the  Lower  Court  is  set  asid 
with  costs,  and  the  application  for  execotioi 
must  be  granted. 


The  i6th  July  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  G.  CampbeH. 

Judges, 


Limitation— 


aliTe  decree. 


Case  No.  200  of  1866. 

Miscellaneous  Appeal  from  an  order  passd 
by  the  Judge  of  Shahabad,  dated  the  sgih 
December  186^,  affirming  an  order  pauii 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  22nd  August  i86s» 

Lalla  Bishen  Dyal  Singh  and  others  (Decree- 
holders),  Appellants, 

versus 

Ram  Sunkur  Tewaree  (Judgment-debtor), 

Respondent, 

Baboo  Bhowanee  Churn  Dutt  for 
Appellants. 

Baboo  Kalee  Mohun'  Doss  for  Respoodeat* 

The  petitioners  applied  for  the  substitution  of  their 
names  as  heirs  of  a  deceased  decree-holder,  but  bAA 
to  satisfy  the  Judffe  that  they  were  the  heirs  of  tk 
original  decree-holder. — Held  that  such  an  tiifnictPo« 
application  was  not  a  process  to  enforce  or  keep  ai 
force  a  decree  within  the  meaning  of  Secftioo  J0»4ct 
XIV.  of  1859. 

We  think  that  the  Judge  is  perfecil; 
light  in  this  case. 
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The  petitioners  seek  to  execute  an  old 
decree  of  185 1.  The  question  is  whether 
they  have  come  within  three  years  of  the  last 
process  issued  in  execution.  It  appears  that, 
on  the  25th  April  1862,  petitioners,  as  heirs 
of  the  deceased  decree-holder,  applied  to  have 
their  names  substituted  for  the  original 
decree-holder;  but,  failing  to  satisfy  the 
Judge  that  they  were  the  heirs  of  the 
original  decree- holder,  that  application  was 
altogether  infructuous,  and  no  process  what- 
ever was  issued,  because  no  decree-holder 
was  before  the  Court  at  whose  instance  a 
process  could  issue. 

We  think  it  quite  clear  that  this  infructu- 
ous application  for  a  substitution  of  the 
names  of  the  petitioners  as  heirs  of  the 
decree-holder  is  not  a  process  to  enforce  the 
decree  or  to  keep  the  same  in  force  within 
the  meaning  of  Section  20,  Act  XIV.  of 
1859*  Therefore,  by  that  Section,  the 
petitioners  are  barred,  as  the  Judge,  has 
rightly  held. 

The  appeal  is  dismissed  with  costs. 


The  1 6th  July  1866. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  G.  Camp- 

bell.  Judges, 

Parol  Evidence — Mesne-profits. 

Case  No.  178  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Midnapore^  dated  the 
i6th  December  186$, 

Ram  Kishen  Chuckerbutty  (Judgment- 
dLf^Xox)^ Appellant, 

versus 

Rajah  Gnnga  Narain  Shaha  (Decree-holder), 

Respondent, 

Baboo  Mohendro  Ldl  Shome  for  Appellant. 

No  one  for  Respondent. 

There  is  no  provision  of  law  which  forbids  a  Court 
lo  accept  parol  testimony  in  support  of  wasilat  without 
support  of  dakhilas. 


that  the  payment  of  a  considerable  sum  is 
reported  by  the  Ameen  to  be  due  as  wasilat, 
in  support  of  which  no  dakhilas  have 
been  produced.  We  are  not  informed  how 
it  happened  that  the  dakhilas  were  not 
produced  on  this  occasion.  But  there  is  no 
provision  of  law  which  forbids  a  Court  to 
accept  oral  testimony  in  support  of  the 
amount  of  wasilat  without  the  support  of 
dakhilas. 

In  addition  to  this,  it  appears  to  us  that 
every  presumption  must  be  taken  against  the 
petitioner  in  this  case,  as,  when  an  Ameen 
was  deputed  to  enquire  into  the  amount  of 
wasilat,  it  was  his  business  to  have  produced 
his  collection- papers,  and  in  that  way  to  have 
satisfied  the  Court  what  he  had  received 
from  the  land  in  dispute.  Therefore  we 
cannot,  by  way  of  appeal,  interfere  with  the 
order  of  the  Judge. 

Then  \i  is  said  that  there  are  certain 
sums  which  the  J  udge  ought  to  have  allowed, 
and  in  respect  of  which  application  was 
made  after  the  date  of  his  judgment,  such  as 
the  allowance  of  Surunjamee  expenses  and 
a  deduction  on  account  of  Government 
revenue  which  the  petitioner  had  paid* 
There  is  a  clear  distinction  between  the  case 
of  a  party  who  is  by  his  own  wrongful  act 
in  possession  of  another's  property,  and  of 
a  person  who  is  placed  in  possession  of  such 
property  by  the  order  of  a  competent  Court. 
It  seems,  therefore,  to  be  only  reasonable  that 
a  deduction  should  be  made  of  such  charges 
as  the  petitioner  has  necessarily  incurred  on 
account  of  the  property.  No  doubt,  on 
application  to  the  Judge,  he  will  review  his 
judgment,  and,  if  there  appear  clear  ground 
for  making  such  deduction,  it  will  be 
allowed. 


There  appears  to  be  no  valid  ground  of 
appeal  against  this  judgment.  The  Judge 
records  (and  we  must  accept  it  as  conclusive) 
that  the  petitioner  before  him  insisted  only 
upon  one  ground  of  objection,  and  that  wa^ 


The  1 6th  July  1866. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  G.  Campbell 

Judges. 

Limitation^Sectionsao  and  ax,  Act  XIV.  of  x859» 

Case  No.  150  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge^  dated  the 
gth  December  186$,  affirming  an  order 
passed  by  the  Sudder  Ameen  of  thai 
District,  dated  tie  29th  July  i86s. 
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Huro  Nath  Bose  (Decree-holder),  Appellant, 


versus 

Muddun  Mohun  Chuckerbutty  (Judgment- 
debtor),  Respondent 

Baboo  Bungsee  Dhur  Sein  for  Appellant. 
Baboo  Motee  Lai  Mookerjee  for  Respondent. 

Section  2\,  Act  XIV.  of  1850.  was  passed  to  grive  an 
extension  of  time  to  decree-holders  whose  decrees  would 
have  been  barred  under  the  new  law;  but  it  in  no  way 
affects  decree-holders  who  come  within  the  ordinary 
time  allowed  by  the  new  law  for  the  execution  of  decrees. 

Where  a  decree-holder  comes  to  execute  his  decree 
wilhtn  3  years  from  the  date  when  a  previous  proceed* 
ing  has  been  taken  to  enforce  his  decree,  he  is  entitled 
under  Section  30  to  have  a  second  process  in  execution, 
notwithstanding  he  may  not  have  come  within  3  years 
from  the  passing  of  Ad  XIV.  of  1859. 

In  this  case,  we  think  that  the  Judge  has 
wholly  misapprehended  the  law.  Section  21, 
Act  XIV.  of  1859,  was  passed  in  order 
to  give  an  extension  of  time  to  decree- 
holders  whose  decrees  would  have  been 
barred  under  the  new  law.  fiut  it  in  no 
way  afFects  decree-holders  who  come  within 
the  ordinary  time  allowed  by  the  new  law 
(Act  XIV.  of  1859)  for  the  execution  of 
decrees.  A  man  who  comes  to  execute  his 
decree  within  three  years  from  the  date 
when  a  previous  proceeding  has  been  taken 
to  enforce  such  judgment  or  decree,  is  en- 
titled to  have  a  second  process  in  execution, 
notwithstanding  he  may  not  have  come 
within  three  years  from  the  passing  of  Act 
XIV.  of  1859. 

In  this  case,  it  is  perfectly  clear  upon  the 
record  that  not  only  were  coercive  processes 
issued  within  three  years  from  the  date  of 
the  present  application,  but  that  the  defend- 
ant was  actually  in  custody  on  the  i6th 
June  1863.  The  present  application  for 
execution  in  1865  was  therefore  clearly 
within  time,  the  matter  being  governed  by 
Section  ao,  and  not  by  Section  21,  Act  XIV. 
'Of  1859. 

The  order  of  the  Court  below  is  reversed, 
and  the  case  is  remitted  in  order  that  the 
Judgd  may  proceed  with  execution. 

\    Costs  of  this  appeal  to  be  borne  by  re- 
spondent -  V 


The  1 6th  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  G.  Campheil, 

yudges. 

Juriadiction — Execution  of  joint  decree  at  t 

sereral  decree. 

Case  No.  181  of  t866. 

Miscellaneous  Appeal  from  an  order,  passtdm 
the  Principal  Sudder  Ameen  o/Sylket,  ial\ 
ed  the  6th  January  1866. 

Mussamut  Omutool  Khair  (Decree-holder), 

Appellant, 

versus 

Mufefii^mut  Somayee  fiibee  (Judgment-debtor) 

Respondent. 

Baboo  Greesh  Chunder  Ghost  for  Appel 

Mr.  J,  S.  Rochfort  and  Bahoo  Mohindn 
Lai  Shome  for  Respondent. 

9^  .»2re  several  defendants  submit  to  a  joint 
it  is  riot  competent  to  the  Court  in  execatkm  \o_ 
the  decree  as  a  several  decree  against  the  C~ 
defendants  in  respect  of   their  proportionate 
however  equitable  such  an  order  may  be. 

A  DECRKS  for  a  certdn  sum  of  money 
passed  against  the  defendants,  the  deci 
being  in  its  form  joint,  and  not  several, 
execution,  the  Principal  Sudder  Ameen,  coii| 
sidering,  apparently,  that  the  nature  of 
suit  was  such  that  the  decree  ought  to  hi^ 
been  a  several  decree  against  the  defend] 
in  respect  of  their  proportionate  shares, 
fused  to  execute  the  «rhole  decree 
the  present  respondent,  holding  her  Oi 
only  for  her  own  share.  It  may  be  that 
this  order  is  altogether  equitable.  But  ve 
think  we  are  bound  to  maintain  the  strict 
law.  In  the  end,  looseness  of  practice  will 
cause  greater  inconvenience  than  the  incoo- 
venience  to  the  individual  resulting  from  m 
observance  of  the  law. 

The  defendants  having,  It  may  be  throagfa 
negligence,  submitted  to  a  joint  decree,  are 
jointly  liable  for  the  sum  so  decreed  against 
them.  It  is  not  in  the  power  of  a  Court  is 
execution  to  go  beyond  the  terms  of  ^ 
decree,  and  to  execute  the  decree  in  a  tnan- 
ner  other  than  that  which  the  decree  ineff 
H/rovides. 
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We  must  therefore  reverse  the  decree  of 
the  Court  below,  and  remand  the  case  in  order 
that  execution  may  issue  as  for  a  joint 
decree.  Any  party  injured  by  that  process 
must  resort  to  a  further  suit  for  contribution 
against  the  other  parties  who,  being  liable, 
may  not  have  paid  their  proportion.  We 
hope,  however,  that  the  parties  will  settle  the 
matter  among  themselves  in  order  to  avoid 
farther  litigation. 

The  appellant  must  have  the  costs  of  this 
appeal. 


The  1 6th  July  1866. 

Present :  k- 

The  Hon'ble  L.  S.  Jackson  and  G.  Campbell, 

Judges. 

Limitation— Act  XL  of  x86z  (Meaning  of). 

Case  No.  90  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Mymensinghj  dated  the 
24th  November  186$^  reversing  an  order 
ptused  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  2gth  April 
i86s. 

Gopal  Kishen  Potedar  (Judgment-debtor), 

•  Appellant^ 

versus 

Ranee  Shurut  Soonduree  Debea 
(Decree-holder),  Respondent. 

taboos    Woomesh    Chunder  Banerjee   and 
Oopeenath  Banerjee  for  Appellant. 

Sahoos   Gopal  Lai  Mitter    and    Debendro 
Narain  Bose  for  Respondent. 

A^  XI.  of  1861  only  declares  that  certain  Sections 
o#  Adl  XIV.  of  1859  should  not  take  effect  or  have  any 
operation  before  ist  January  1863,  but  did  not  defer 
th«  operation  of  the  k€i  in  respect  of  every  case  which 
mi^t  thereafter  conne  before  the  Courts. 


Jackson,  J.  (Campbell,  J.,  concurring) » — 
It  appears  ta  me  that  the  order  of  the  Judge 
should  be  set  aside.  He  clearly  mistook  the 
meaning  of  Ad  XI.  of  186 1.  It  only  de* 
Clares  that  certain  Sections  of  Aft  XIV.  of 
1859  should  not  take  effect  or  have  any 
operation  before  the  ist  January  1862,  but 
did  not  defer  the  operation  of  the  A£t  in 
respect  of  every  case  which  might  thereafter 
cotne  before  the  Courts.  The  decree,  there- 
fore, could  not  properly  be  executed,  and  the 
order  of  the  Judge  must  be  set  aside  with 
costs. 


The  17th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son.  Judges. 

Family  Property  (Enforcement  of  private 
award  n 


Cases  Nos.  289  and  290  of  1866. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  jrst 
January  1866,  affirming  an  order  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  2gth  April  r86j. 

Baboo  Koylashputty   Narain   Singh    and 
others,  Appellants, 

versus 

Baboo  Beer  Narain  Singh,  Respondent. 

Baboos  Onookool  Chunder  Mookerjee  and 
Kishen  Succa  Mookerjee  for  Appellants. 

Baboos  Dwarkanath  Mitter  and  Chunder 
Madhub  Ghose  for  Respondent 

Where  a  private  award  regfarding  family  property 
provided  for  a  summary  mode  of  enforcing  the  penalty 
prescribed  for  a  breach  of  the  terms  of  the  agreement, 
and  both  parties  tried  to  take  advantage  of  it  when 
application  was  made  to  the  Court  below  for  enforce- 
ment of  the  penalty — Hbld  that  the  objection,  tha^ 
th^  penalty  should  be  enforced  by  regular  suit,  could 
not  be  enttitained  in  special  appeal. 
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-  Under  a  private  award  made  on  the  22  nd 
August  r862,  an  arrangement  was  made 
regarding  the  property  of  Dirgpat  Singh  to 
the  following  effect :  that  Beer  Narain  was  to 
hold  and  manage  the  entire  family  property, 
and,  after  payment  of  certain  charges,  was 
to  divide  the  profits  in  the  proportion  of  9^ 
annas  to  Koy  lash  putty,  and  to  retain  for 
himself  and  his  brother  Basdeo  Narain  and 

others,  6^  annas.  It  was  further  agreed  that, 
if  either  party  acted  contrary  to  the  terms 
of  the  award,  a  deduction  should  be  made 
of  a  certain  portion  of  the  profits  from  the 
share  of  the  offending  proprietor,  which 
should  be  made  over  to  the  other  party. 
Application  to  enforce  this  award  was  made 
to  the  Court  on  12th  February  1863. 
Notice  was  served,  and  on  19th  March  all 
parties  interested  gave  their  consent,  and  in 
their  petitions  agreed  further  that  the  penal> 
ties  proposed  for  a  breach  of  the  terms  of 
the  agreement  should  be  enforced  by  sum- 
mary process  in  execution  of  decree.  On 
19th.  June  1 863,  Beer  Narain  applied  to  the 
Principal  Sudder  Ameen  for  enforcement  of 
the  penalty  against  Koylashputty,  on  the 
ground  that  he  had  failed  to  give  possession 
us  arranged  by  the  award.  A  petition  on 
the  part  of  Koylashputty,  complaining  of 
ads  and  omissions  on  the  part  of  Beer 
Narain,  was  also  put  in.  On  12th  July 
1864,  the  Principal  Sudder  Ameen  held 
that,  as  the  agreement  made  in  the  award 
had  not  been  carried  out  by  Koylashputty, 
the  Court  was  bound  to  enforce  the  condi- 
tions of  the  award  and  to  impose  the  penalty 
provided  for  a  breach  of  the  agreement,  and 
directed  that  Beer  Narain  should  be  put 
into  possession  of  a  moiety  of  the  estate, 
which  was  done.  That  this  was  the  mean- 
ing and  effect  of  the  order  of  the  12th  July 
1864  is  apparent  from  a  subsequent  proceed- 
ing of  the  Principal  Sudder  Ameen  of  29ih 
April  1865,  in  which  he  explains  what  he 
intended  and  what  he  had  done.  With  re- 
gard to  the  petition  of  Koylashputty,  the 
Principal  Sudder  Ameen  would  not  attend 
to  it,  apparently  on  the  ground  that  he  was 
not  in  a  position  to  bring  a  complaint,  as  he 
had  failed  to  comply  with  the  terms  of  the 
award.  From  the  order  passed  by  the 
Principal  Sudder  Ameen  qn  12th  July  1864, 


no  appeal  was  preferred,  but  on  the  i9di 

September    following,    Koylashputty    agait 

presented  a  petition  complaining  of  the  ads 

and  omissions  of  Beer  Narain  which,  it  vat 

alleged,  rendered  hini  liable  to  the  penahr 

prescribed   in    the    award.    The    Principal 

Sudder  Ameen  rejected  this  petition,  which 

was  brought  under  the  provisions  of  Section 

230,  Act  VIII.  of  1859— a  Section  altogether 

inapplicable  to  the   petitioner's  case.    The 

Judge  has  rejected  the  appeal,  looking  at  the 

petition,  apparently,  as  an  attempt  to  revive 

the  case  of  Beer  Narain  disposed  of  on  12th 

July  1864,  with  which  he  could  not  interfere, 

as  the  period  of  appeal  has  elapsed. 

Before  us,  the  appellant's  pleader  urges  that 

the  penalty  should  have  been  enforced  by 

regular  suit  when  a  breach  of  the  agreement 

occurred,  and  that  the  acts  now  complained 

of,  being  subsequent  to  the  decision  of  Julj 

1864,  should  be  enquired  into.     On  the  first 

point,  we  find  that  the  parties  agreed  among 

themselves  to  a  summary  mode  of  enforcing 

the  penalty  ;  that,  when  application  was  made 

to  the  Court  for  enforcement  of  the  penally, 

both  parties  tried  to  take  advantage  of  it; 

and  that  no  objection  is  expressed  on  this 

score  till  the  Judge,   in  his  decision  now 

before  us,  expressed  a  doubt  as  to  whether 

summary  process  could  be  taken  out    This 

point,  therefore,  cannot  now  be  uiged  with 

success ;  and  on  the  second  point  it  is  urged 

by  the  pleader  for  respondent,  and  not  denied 

by  the  appellant,  petitioner,  that  the  present 

petition  contains  merely  a  re-statement  of  the 

charges    made   in   the    petition   put  in  bj 

Koylashputty  before  the  decision  passed  oi» 

1 2th  July  1864.    We  see,  further,  that  the 

application  to  the  Court    has    been   made 

altogether  in  a  wrong  form,  for  the  petitioiM' 

was  not  in  a  position  to  bring  a  claim  under 

Section  ^30,  Act  VIII.  of  1859.    As  we  see 

no  sufficient  ground  for  giving  the  pctitiow^ 

the  relief  he  asks  for,  we  dismiss  the  appcw 

H(ith  costs. 
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The  17th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Limitation^Keeping  alive  decree. 

Case  No.  323  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya,  dated  the  r^th 
February  1866^  affirming  an  order  passed 
by  the  Sudder  Ameen  of  that  District y 
dated  the  22nd  July  186$, 

Mussamat  Fuzeelutoonissa  (Judgment- 
debtor),  Appellant y 

versus 

Chuttur  Dharee  Singh  (Decree-holder), 

Respondent, 

Baboo  Romanath  Bose  ioi  Appellant. 

No  one  for  Respondent. 

Ad  attempt  at  settlement  of  accounts  in  Court  is 
sufficient  to  keep  a  decree  alive. 

Both  the  Lower  Courts  state  that,  in  May 
1864,  the  parties  attempted  to  settle 'their 
acooonts  in  Court,  for  so  we  gather  from 
the  wording  of  the  Sudder  Ameen's  order. 
We  think  this  attempt  at  settlement  was 
qmte  sufficient  to  keep  the  decree  alive. 
The  appeal  is  dismissed. 


The  ^ah  July  1 866. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Appeal  (Re-RdmiMiaa  of)— Evidence — Verified 

plaint 

Petition  praying  for  the  restoration  of  an 
appeal  which  had  been  dismissed  owing 
to  no  notice  having  been  served  on  the 
nspondentf  and  urging  that  neither  pet> 


tioner  nor  his  Mooktear  in  the  Zillah 
Court  knew  of  the  appeal  having  been 
filed,  and  that  the  notice  was  returned 
unserved  long  before  the  time  fixed  for  the 
attendance  of  the  respondent, 

Mr.  F.  R.  Miselbach,  Petitioner, 

Baboo  Khetter  Mohun  Mookerjee  for 
Petitioner. 

A  petition  for  the  re-admission  of  an  appeal  must 
be  accompanied  by  evidence  in  support  of  the  allega- 
tions on  which  the  petition  is  founded. 

A  verified  petition  is  not  evidence. 

The  petitioner  applies  to  have  his  appeal 
re-admitted.  He  does  so  upon  the  strength 
of  a  petition  which  he  alleges  has  been  veri* 
lied  by  the  petitioner.  I  have  always  in- 
timated that,  in  applications  of  this  kind 
before  making  any  order  such  as  the  pe- 
titioner asks  for,  the  Court  would  require 
evidence  to  the  fads  alleged.  The  peti- 
tioner's vakeel  contends  that  a  verified 
petition  ought  to  satisfy  the  Court.  I  am 
of  opinion  that  it  ought  not.  The  Court 
requires  evidence.  A  verified  petition  is 
not  evidence  any  more  than  a  verified  plaint 
is  evidence.  A  verified  plaint  is  subject  to 
this  condition,  that,  by  Section  24  of  Aft 
VIIL  of  1859,  a  person  making,  in  a  verified 
plaint  or  siich  other  declaration  as  is  men- 
tioned in  that  Section,  any  statement  which 
is  false,  which  he  knows  or  believes  to  be 
false,  or  does  not  know  or  believe  to  be 
true,  is  liable  to  punishment  according  to 
the  provisions  of  the  law  for  fabricating  false 
evidence.  That  Section,  however,  does  not 
include  verified  petitions  of  this  nature. 
Therefore  the  sanction  which  attaches  to 
verified  plaints  by  reason  of  the  party  being 
subject  to  punishment  if  they  contain  state- 
ments which  are  wilfully  false  does  not  ap- 
ply in  the  present  case.  The  petition,  there- 
fore, not  being  supported  by  anything  in 
the  shape  of  evidence  in  support  of  the  al- 
legation made  in  it,  I  must  decline  to  re- 
admit the  appeal.  • 
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„„  „..j I'ecution  should  have  been  taken 

afainsc  him  (turn  ihi:  dale  when  his  liability  com- 
nenced,  and  that  the  decree  should  have  been  kept 
(Jive  as  agaioat  him  by  proceedings  irrespective  of 
those  taken  against  the  judgment-debtors. 

Two  questions  arise  in  this  case  :  isl. 
That  execution  cannot  issue  at  all  against 
the  petitioner  ;  and,  3nd,  that,  if  it  could, 
it  is  barred  by  limitation.  l\  appears  that, 
in  execution  of  a  decree,  thn  debtors,  so  far 
back  as  1845,  entered  into  an  arrangement 
with  the  decree -holder,  promising  to  pay  the 
debt  by  instalments  in  the  course  of  four 
years.  The  petitioner  became  surety  for 
the  debtors, and  entered  into  a  bond  by  which 
he  agreed  that,  on  .failure  of  the  debtors 
to  pay  the  debt,  or  on  failure  to  pay  any  one 
instalment,  he  would  be  liable  for  the  debt, 
and  that  execution  might  at  once  be  taken 
out  against  him.  The  decree-holder,  it  is 
alleged,  took  no  sltps  against  the  surety  till 
1858,  when  he  applied  for  execution  against 
him ;  but  it  is  not  shewn  us  that  he  proceeded 
further.  From  that  time  to  the  present,  he 
has  been  satisfied  with  bringing  the  property 
of  his  debtors  to  sale,  and,  having  exhausted 
their  means,  now  seeks  to  realize  the  balartce 
from  the  surety,  alleging"  that  the  surety  li. 


./XTo*!!  aft,  joirUly  liable  with  the  jndg- 

;^r-debtors,  and  that,  as  he  (the  decm- 

■holder)  has  kept  hia  decree  alive  against  the 

//alter,  be  is  entitled  to  proceed  ag^nst  die 

f  former. 

It  appears  to  us  that  the  Lower  Coon  n 
in  error  in  considering  the  petitioner  to  be 
in  the  same  position  as  the  debtws  lor  wbne 
debt  he  made  himself  liable.  He  is  ddI 
jointly  and  severally  liable  with  tbem  fa 
the  payment  of  the  debt,  but  onlv  liable  on 
their  failure  to  pay  it.  His  liahilily  com- 
menced  from  the  time  when  the  dehUn 
failed  to  pay  according  to  the  terms  of  tbe 
kistbundee,  but  no  steps  were  taken  agunfl 
him  till  1856.  He  then  filed  a  peEitkn 
alleging  that  he  could  not  be  proceeded 
against  summarily,  and  this  petition  ns 
rejected,  and  no  appeal  was  preferred.  No 
attempt,  however,  appears  to  have  been  dien 
made  to  proceed  further  agunst  faint.  In 
another  petition  was  prrferred  for 
execution,  but  with  similar  resitlts.  Nov. 
though  it  may  be  said  that,  by  not  preferring 

appeal  from  the  order  of  1856  declaring 

1  liable  to  be  proceeded  against  in  execo- 
tion,  he  has  acquiesced  in  that  order,  ud 
cannot   again    plead    non- liability,    yd  tlid 
circumstance  does  not,  we  think,  put  bin 
on  the  same  footing  as  the  original  deMon. 
He  is  not  jointly  and  severally  liable  w?tb 
them,    though   ht    has    made    himself  re-    \ 
sponsible  for  their  debt.    Proceedings  igiinB    i 
one    or    other    oE    the  joint-debtors,  vbicfa    ' 
would  keep  the  decree  alive  against  all  of 
them,  will  not  affect  him.     His  is  a  sepanlc 

iponsibility,  and  admitting,  for  argnoieU'i    ' 
sake,  that  he  can  be  proceeded  againat  ia    1 
execution  of  the  wiglnal  decree,  which  •(>-    | 
pears  very  doubtful,  we  think  that  execuiioi 
should  have  been  taken  against  him  tron    . 
the  date  when  bis  liability  commenced,  uJ 
that  the  decree  should  have  been  k^  !]'■< 
as  against  him  by  proceedings  irrespectiH 
of  those  taken  against  the  judgmeut-debion. 
The  summary  decision  quoted  by  Mr,  AIIu 
imperfectly  reported  that  it  does  Mt 
to  guide  us,  and  the  allegatioa  mtdc    , 
by  him  that  the  surety's  liability  commenced 
from  the  time  that  the  resources  of  the  debur 
were  exhausted  is  not  the  caae,  for  the  liabi- 
lity commenced  from  the  period  loentioiied 

the  bond,  vie.,  when  the  debtors  htiled  tt 
pay  the  instalments  due  on  their  kistitandee. 
As  no  proceedings  have  been  taken  oB 
against  the  petitioner  since  1858,  we  thinj 
that  execution  is  barred  as  ag^iut  him ;  ud 
we,  therefore,  reverse  die  order  of  the  lo^ 
Cam  with  cotti. 
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The  loth  July  1866. 

Present : 

The  Hon*ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Appeal  to  Privy  Cooncal'^-Power  of  Hi^h  Court 
to  stay  ezecntion  of  Lower  Court's  <}pcree— 
Costs. 

Petition  of  Onooroop  Chunder  Mookerjee, 

The  Zillah  Court  decreed  a  suit  in  part  for  plaintiff. 
Oq  i^peal«  the  High  Court  reversed  the  judgment,  and 
remaoded  the  case — making  no  order  as  to  the  costs 
of  the  appeal. 

Against  such  remand  an  appeal  was  preferred  to  Her 
Msjesty  in  Council. 

iiie  2illah  Court>  however,  proceeded  with  the  case, 
and  eventually  dismissed  the  whole  suit,  and  the  defend- 
aat  applied  to  execute  the  decree  for  his  costs. 

HftLD  that,  in  such  circumstance,  the  High  Court 
was  not  competent  under  Section  4,  Regulation  XVI.  of 
17Q7  ^the  last-mentioned  decree  not  having  been  ap- 
pealea  to  it)»  to  suspend  execution  of  decree  or  to  direct 
the  tatdng  of  security. 

This  rale  was  obtained  by  Baboo  Poorno 
Chuftder  Mookerjee,  whose  client  was  plaint- 
ifF  in  a  suit  for  resumption  of  lakeraj  land. 
That  suit  having  been  partially  decreed  in 
favor  of  the  plaintiff,  an  appeal  was  made  to 
this  G)art,  and  on  the  appeal  the  Court,  be- 
ingf  of  opinion  that  the  onus  of  proof  had  been 
laid  upon  the  wronc;  party,  reversed  the 
decree  and  remanded  the  suit  to  the  Lower 
C(>un  for  re-trial,  without  making,  as  it 
appears,  any  order  as  to  costs.  The  Court 
below  on  the  new  trial  has  dismissed  the 
suit  of  the  plaintiff,  charging  him  with  the 
entire  costs  of  the  proceedings,  including,  it 
seems,  the  costs  of  the  appeal  to  this  Court. 
Ia  the  meantime,  the  plaintiff,  dissatisfied 
with  the  order  of  remand,  has  appealed 
agaiABt  that  judgment  to  Her  Majesty  in 
Council.  The  Court  below,  notwithstand- 
hig,  on  the  application  of  the  defendant,  has 
proceeded  to  execute  its  decree  for  costs. 
On  being  informed,  however,  that  an  appeal 
to  Enffland  had  been  preferred,  it  appears 
that  tbe  Court  below,  presumably  under 
Section  36,  Act  XXIII.  of  1861,  which  may 
or  may  not  apply  to  the  case  (on  that  we 

S've  no  very  decided  opinion),  has  required 
le  defendant  to  give  security  to  the  extent 
of  the  sum  sought  to  be  levied  from  the  plaint- 
iff. The  plaintiff's,  petitioner's,  applica- 
tion now  is  that  the  Court  should  disallow 
this  proceeding,  but  accept  security  from 
the  i^ntiff  and  direct  the  stay  of  execu- 
tion. Tbe  petitioner's  vakeel  contends  that 
this  Court  has  authority  to  make  such  an 
iMrder  under  Section  4,  Regulation  XVI.  of 
1797.  That  Section  says  that,  in  case  of 
an  appeal  to  Her  Majesty  in  Council,  the 
Court   of   Sudder   Dewanny   Adawlut,  f.»«., 

VoUVI. 


this  Court,  may  order  the  judgment  passed 
by  them  to  be  carried  into  execution,  taking 
sufficient  security,  or  suspend  execution  of" 
their  judgment  during  the  appeal  which  is 
the  appeal  to  England.  That  refers  evi- 
dently and  exclusively  to  judgments  passed' 
by  the  late  Sudder  Court  or  this  Court.  It 
cannot  refer  to  a  judgment  passed  by  the 
Zillah  Court.  It  is  alleged,  in  support  of 
the  rule,  that,  amongst  other  things,  the  Zil- 
lah Court  has  executed  the  decree  for  costs 
of  the  appeal  in  this  Court,  and  that,  conse- 
quently, the  proceedings  may  be  looked  upon 
to  that  extent  as  executing  the  decree  of 
this  Court.  But  we  think  that  manifestly 
the  proceedings  cannot  be  looked  upon  in 
any  such  light.  This  Court  made  no  order 
in  respect  of  costs.  It  seems  extremely 
doubtful  whether  in  such  case  the  Zillah. 
Court  would  have  authority  to  award  against 
either  party  costs  of  appeal  to  this  Court. 
But,  if  tbe  decree  of  the  Zillah  Court  was 
wrong  in  this  particular,  it  was  open  to 
the  plaintiff  to  appeal  against  it  in  regular 
course.  He  has  not  done  that ;  and  he  cannot 
be  permitted  on  this  occasion  to  raise  a 
question  as  to  the  propriety  of  that  decree. 
It  seems  to  us,  therefore,  that  this  Court 
has  no  jurisdiction  to  make  the  order  prayed^ 
and  that  the  rule  must  be  discharged  with 
costs. 


The  24th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Attachment  and  Sale — Irregularities. 

Case  No.  314  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhety  dated  the  joth 
December  r86^,  affirming  an  order  passed 
by  the  Moonsiff  of  Ntibeegunge^  dated  the 
2nd  August  1865, 

Nilmonee    Shaha   (one    of    the  Judgment- 
debtors),  Appellant^ 

versus 

Ram  Churn  Deb  (Decree-holder)  and  Raj 
Chunder  Nag  (Auction-purchaser),  Re- 
spondents. 

Baboo  Asootosh  Dhur  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

Where  irregularities  were  alleged  in  the  mode  of 
enforcing  attachment  and  making  proclamation  of  sale, 
the  Judge  was  required  to  go  fully  into  the  caae,  and 
determine  whether  thf^  debtor  had  Sustained  substantial 
injury. 
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The  20th  July  1866. 

Presen/ : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

yudges, 

Ezecation  of  decree — Limitation — Liability  of 

Surety. 

Case  No.  324  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Behar, 
dated  the  20th  February  i866, 

Hurkhoo  Singh  (Objeftor),  Appellant, 

versus 

Baboo  Ram  Kishen  and  others  (Decree- 
holders),  Respondents, 

Baboos  Kishen  Succa  Mookerjee  and 
Tarucknath  Sein  for  Appellant. 

Mr,  R,  T,  Allan   and  Baboo  Dwarkanath 
Mitter  for  Respondents. 

In  execution  of  decree  the  debtors  arranged  to  pay 
the  debt  by  instalments,  and  the  petitioner  entered  into 
a  surety«tx)nd  by  which  he  agreed,  on  failure  of  the 
debtors  to  pay  the  debt  or  any  one  of  the  instalments, 
to  be  liable  tor  the  debt  or  to  have  execution  at  once 
taken  out  against  him. — Held  that  the  surety's  was 
a  separate  iiabilitv;  that  proceedings  against  one  or 
other  of  the  joint  debtors  wnich  would  keep  the  decree 
alive  against  all  of  them  would  not  affect  him;  and 
that>  if  ne  could  be  proceeded  against  in  execution  of 
the  original  decree,  execution  should  have  been  taken 
against  him  from  the  date  when  his  liability  com- 
menced, and  that  the  decree  should  have  been  kept 
alive  as  against  him  by  proceedings  irrespective  of 
those  taken  against  the  judgment-deotors. 

Two  questions  arise  in  this  case  :  ist. 
That  execution  cannot  issue  at  all  against 
the  petitioner  ;  and,  2nd,  that,  if  it  could, 
it  is  barred  by  limitation.  It  appears  that, 
in  execution  of  a  decree,  the  debtors,  so  far 
back  as  1845,  entered  into  an  arrangement 
with  the  decree-holder,  promising  to  pay  the 
debt  by  instalments  in  the  course  of  four 
years.  The  petitioner  became  surety  for 
the  debtors,  and  entered  into  a  bond  by  which 
he  agreed  that,  on  .failure  of  the  debtors 
to  pay  the  debt,  or  on  failure  to  pay  any  one 
instalment,  he  would  be  liable  for  the  debt, 
and  that  execution  might  at  once  be  taken 
out  against  him.  The  decree-holder,  it  is 
alleged,  took  no  steps  against  the  surety  till 
1858,  when  he  applied  for  execution  against 
him ;  but  it  is  not  shewn  us  that  he  proceeded 
further.  From  that  time  to  the  present,  he 
has  been  satisfied  with  bringing  the  property 
of  his  debtors  to  sale,  and,  having  exhausted 
their  means,  now  seeks  to  realize  the  balance 
from  the  surety,  alleging^'that  the  surety  it, 


by  his  own  ad,  jointly  liable  with  the  jodg- 
ment-debtors,  and  that,  as  he  (the  dec^e^ 
holder)  has  kept  his  decree  alive  against  the 
latter,  he  is  entitled  to  proceed  against  tbe 
former. 

It  appears  to  us  that  the  Lower  Court  b 
in  error  in  considering  the  petitioner  to  be 
in  the  same  position  as  the  debtors  for  whose 
debt  he  made  himself  liable.  He  is  not 
jointly  and  severally  liable  with  them  for 
the  payment  of  the  debt,  but  oniv  lii^  00 
their  failure  to  pay  it.  His  Itaoilitj  com* 
menced  from  the  time  when  the  det^is 
failed  to  pay  according  to  the  terms  of  the 
kistbundee,  but  no  steps  were  taken  agunst 
him  till  1856.  He  then  filed  a  petition, 
alleging  that  he  could  not  be  proceeded 
against  summarily,  and  this  petition  was 
rejected,  and  no  appeal  was  prefened.  No 
attempt,  however,  appears  to  have  been  then 
made  to  proceed  further  against  bun.  In 
1858,  another  petition  was  preferred  for 
execution,  but  with  similar  results.  Now, 
though  it  may  be  said  that,  by  not  preferring 
an  appeal  from  the  order  of  1856  dectaiing 
him  liable  to  be  proceeded  against  in  execu- 
tion, he  has  acquiesced  in  that  order,  and 
cannot  again  plead  non«Uability,  yet  thai 
circumstance  does  not,  we  think,  pat  htn 
on  the  same  footing  as  the  original  debton. 
He  is  not  jointly  and  severally  liable  widi 
them,  though  be  has  made  himself  re* 
sponsible  for  their  debt.  Proceedings  agaiut 
one  or  other  of  the  joint-debtors,  which 
would  keep  the  decree  alive  against  dl  <rf 
them,  will  not  afifect  him.  His  is  a  sepvale 
responsibility,  and  admitting,  for  argnmeat's 
sake,  that  he  can  be  proceeded  agaiotl  !• 
execution  of  the  original  decree,  which  ap- 
pears very  doubtful,  we  think  that  executiOB 
should  have  been  taken  against  him  horn 
the  date  when  his  lial>ility  commenced,  u^ 
that  the  decree  should  have  been  kept  ^^ 
as  against  him  by  proceedings  irrespectiK 
of  those  taken  against  the  judgment-debloiS' 
The  summary  decision  quoted  by  Mr.  AQtn 
is  so  imperfectly  reported  that  it  does  not 
serve  to  guide  us,  and  tbe  allegatioB  made 
by  him  that  the  surety's  liability  commenced 
from  the  time  that  the  resources  of  the  debtor 
were  exhausted  is  not  the  case,  for  the  liabi- 
lity commenced  from  the  period  mentioned 
in  the  bond,  cfs.,  when  the  debtors  failed  to 
pay  the  instalments  due  on  their  kistbundee. 
As  no  proceedings  have  been  taken  ^ 
against  the  petitioner  since  1858,  we  think 
that  execution  is  barred  as  against  him ;  and 
we,  therefore,  reverse  die  order  of  thni^ow* 
Cotvt  with  coats. 
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The  loth  July  1866. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Appeal  to  Pnwj  Coitiidl-*-Power  of  H  iffh  Court 
to  stay  execution  of  Lower  Court's  4pcree — 
Costa. 

Petition  of  Ono&roop  Chunder  Mookerjee, 

The  Ztllah  Court  decreed  a  suit  in  part  for  plaintiff. 
Oo  afipea},  the  High  Court  reversed  the  judgment,  and 
remaoded  the  case — making  no  order  as  to  the  costs 
of  the  appeal. 

Against  such  remand  an  appeal  was  preferred  to  Her 
Matetty  in  Council. 

The  /niah  Court,  however,  proceeded  with  the  case, 
and  eventually  dismissed  the  whole  suit,  and  the  defend- 
ant applied  to  execute  the  decree  for  his  costs. 

Hau)  that,  in  such  circumstance,  the  High  Court 
was  not  competent  under  Section  4,  Regulation  XVI.  of 
1797  ^the  last-mentioned  decree  not  having  been  ap- 
pealea  to  it),  to  suspend  execution  of  decree  or  to  direct 
tbe  taldag  of  security. 

This  rnle  was  obtained  by  Baboo  Poomo 
Chunder  Mookerjee,  whose  client  was  plaint- 
ifF  in  a  suit  for  resumption  of  lakeraj  land. 
That  suit  having  been  partially  decreed  in 
favor  of  the  plaintiff,  an  appeal  was  made  to 
this  Court,  and  on  the  appeal  the  Court,  be- 
ing of  opinion  that  the  onus  of  proof  had  been 
laid  upon  the  wrong  party,  reversed  the 
decree  and  remanded  the  suit  to  the  Lower 
Cbort  for  re-trial,  without  making,  as  it 
appears,  any  order  as  to  costs.  The  Court 
below  on  the  new  trial  has  dismissed  the 
suit  of  the  plaintiff,  charging  him  with  the 
entire  costs  of  the  proceedings,  including,  it 
seems,  the  costs  of  the  appeal  to  this  Court. 
In  the  meantime,  the  plaintiff,  dissatisfied 
with  the  order  of  remand,  has  appealed 
agahist  that  judgment  to  Her  Majesty  in 
Council.  The  Court  below,  notwithstand- 
ing, on  the  application  of  the  defendant,  has 
proeeeded  to  execute  its  decree  for  costs. 
On  being  informed,  however,  that  an  appeal 
to  England  had  been  preferred,  it  appears 
that  me  Court  below,  presumably  under 
Section  36,  Act  XXIII.  of  1861,  which  may 
OT  may  not  apply  to  the  case  (on  that  we 

S*Te  no  very  decided  opinion),  has  required 
le  defendant  to  give  security  to  the  extent 
of  the  sum  sought  to  be  levied  from  the  plaint- 
iff. The  plaintiff's,  petitioner's,  applica- 
tion now  is  that  the  Court  should  disallow 
this  proceeding,  but  accept  security  from 
the  pkunUff  and  direct  the  stay  of  execu- 
tion. The  petitioner's  vakeel  contends  that 
this  Court  has  authority  to  make  such  an 
order  onder  Section  4,  Regulation  XVI.  of 
1797.  That  Section  says  that,  in  case  of 
an  ftppeal  to  Her  Majesty  in  Council,  the 
Coart   of   Sudder   Dewanny   Adawlut,  f'.»*., 
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this  Court,  may  order  the  judgment  passed 
by  them  to  be  carried  into  execution,  taking 
sufficient  security,  or  suspend  execution  of! 
their  judgment  during  the  appeal  which  is 
the  appeal  to  England.     That  refers  evi- 
dently and  exclusively  to  judgments  passed' 
by  the  late  Sudder  Court  or  this  Court.     It 
cannot  refer  to  a  judgment  passed  by  the 
Zillah  Court.     It  is  alleged,  in  support  of 
the  rule,  that,  amongst  other  things,  the  Zil- 
lah Court  has  executed  the  decree  for  costs 
of  the  appeal  in  this  Court,  and  that,  conse- 
quently, the  proceedings  may  be  looked  upon 
to  that  extent  as  executing  the  decree  of 
this  Court.     But  we  think  that  manifestly 
the  proceedings  cannot  be  looked  upon  in 
any  such  light.    This  Court  made  no  order 
in   respect   of   costs.     It   seems   extremely 
doubtful   whether  in  such  case  the   Zillah. 
Court  would  have  authority  to  award  against 
either  party  costs  of  appeal  to  this  Court. 
But,  if  the  decree  of  the  Zillah  Court  was 
wrong  in  this  particular,   it   was    open   to 
the  plaintiff  to  appeal  against  it  in  regular 
course.    He  has  not  done  that ;  and  he  cannot 
be  permitted  on    this  occasion  to    rai^e  a 
question  as  to  the  propriety  of  that  decree. 
It  seems  to  us,   therefore,  that  this  Court 
has  no  jurisdiction  to  make  the  order  prayed^ 
and  that  the  rule  must  be  discharged  with 
costs. 


The  24th  July  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Attachment  and  Sale — Irregularities. 

Case  No.  314  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhet^  dated  the  joth 
December  /S6j,  affirming  an  order  passed 
by  the  Moonsiff  of  Nubeegunge,  dated  the 
2nd  August  1865, 

Nilmonee    Shaha   (one    of    the  Judgment- 
debtors),  Appellant^ 

versus 

Ram  Churn  Deb  (Decree-holder)  and  Raj 
Chunder  Nag  (Auction-purchaser),  7?^- 
spondents. 

Baboo  Asootosh  Dhur  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

Where  irregfularities  were  alleged  in  the  mode  of 
enforcing  attachment  and  making  pn^clamation  of  sale, 
the  Judge  was  required  to  go  fully  into  the  case,  and 
determine  whether  thii  debtor  had  Sustained  substantial 
injury. 
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The  20th  July  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Execation  of  decree — Limitation — Liability  of 

Surety. 

Case  No.  324  of  1866. 

> 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Behar, 
dated  the  20th  February  1866, 

Hurkhoo  Singh  (Objeftor),  Appellant, 

versus 

Baboo  Ram  Kishen  and  others  (Decree- 
holders),  Respondents, 

Bahoos  Kishen  Succa  Mookerjee  and 
Tarucknath  Sein  for  Appellant. 

Mr,  R,  T.  Allan   and  Baboo  Dwarkanath 
Mitter  for  Respondents. 

In -execution  of  decree  the  debtors  arranged  to  pay 
the  debt  by  instalments,  and  the  petitioner  entered  into 
a  surety-tiond  by  whicn  he  agreed,  on  failure  of  the 
debtors  to  pay  the  debt  or  any  one  of  the  instalments, 
to  be  liable  (ox  the  debt  or  to  have  execution  at  once 
taken  out  against  him. — Held  that  the  surety's  was 
a  separate  iiabilitv;  that  proceedings  against  one  or 
other  of  the  joint  debtors  which  would  keep  the  decree 
alive  aeainst  all  of  them  would  not  affect  him^  and 
that,  if  lie  could  be  proceeded  against  in  execution  of 
the  original  decree,  execution  should  have  been  taken 
against  him  from  the  date  when  his  liability  com- 
menced, and  that  the  decree  should  have  been  kept 
alive  as  against  him  by  proceedings  irrespective  of 
those  taken  against  the  judgment-debtors. 

Two  questions  arise  in  this  case  :  /j/, 
That  execution  cannot  issue  at  all  against 
the  petitioner  ;  and,  2nd,  that,  if  it  could, 
it  is  barred  by  limitation.  It  appears  that, 
in  execution  of  a  decree,  the  debtors,  so  far 
back  as  1845,  entered  into  an  arrangement 
with  the  decree-holder,  promising  to  pay  the 
debt  by  instalments  in  the  course  of  four 
years.  The  petitioner  became  surety  for 
the  debtors,  and  entered  into  a  bond  by  which 
he  agreed  that,  on  iailure  of  the  debtors 
to  pay  the  debt,  or  on  failure  to  pay  any  one 
instalment,  he  would  be  liable  for  the  debt, 
and  that  execution  might  at  once  be  taken 
out  against  him.  The  decree-holder,  it  is 
alleged,  took  no  steps  against  the  surety  till 
1858,  when  he  applied  for  execution  against 
him ;  but  it  is  not  shewn  us  that  he  proceeded 
further.  From  that  time  to  the  present,  he 
has  been  satisfied  with  bringing  the  property 
of  his  debtors  to  sale,  and,  having  exhausted 
Uieir  means,  now  seeks  to  realize  the  balance 
from  the  surety,  alleging'' that  the  surety  is, 


by  his  own  ad,  jointly  liable  with  the  jadg- 
ment-debtors,  and  that,  as  he  (the  dec^e^ 
holder)  has  kept  his  decree  alive  against  the 
latter,  he  Is  entitled  to  proceed  against  the 
former. 

It  appears  to  us  that  the  Lower  Comt  b 
in  error  in  considering  the  petitioner  to  be 
in  the  same  position  as  the  debtors  for  wbose 
debt  he  made  himself  liable.  He  is  not 
jointly  and  severally  liable  with  them  for 
the  payment  of  the  debt,  but  onlv  liable  on 
their  failure  to  pay  it.  His  liaoility  com* 
menced  from  the  time  when  the  debtors 
failed  to  pay  according  to  the  terms  of  the 
kistbundee,  but  no  steps  were  taken  agiifut 
him  till  1856.  He  then  filed  a  petition, 
alleging  that  he  could  not  be  proceeded 
against  summarily,  and  this  petition  vas 
rejected,  and  no  appeal  was  prefened.  Ko 
attempt,  however,  appears  to  have  been  then 
made  to  proceed  further  against  him  In 
1858,  another  petition  was  preferred  for 
execution,  but  with  similar  results.  Nov, 
though  it  may  be  said  that,  by  not  preferring 
an  appeal  from  the  order  of  1856  dechoiog 
him  liable  to  be  proceeded  against  in  e^ceco- 
tion,  he  has  acquiesced  in  that  order,  and 
cannot  again  plead  non«liabiUty,  yet  thit 
circumstance  does  not,  we  think,  pot  him 
on  the  same  footing  as  the  original  debtois. 
He  is  not  jointly  and  severally  liable  widi 
them,  though  be  has  made  himself  re- 
sponsible for  their  debt.  Proceedings  sgainA 
one  or  other  of  the  joint-debtors,  whidi 
would  keep  the  decree  alive  against  alt  of 
them,  will  not  afifect  him.  His  is  a  separate 
responsibility,  and  admitting,  for  argamest's 
sake,  that  he  can  be  proceeded  agaiM  ia 
execution  of  the  (original  decree,  ^cb  ap- 
pears very  doubtful,  we  think  that  executioB 
should  have  been  taken  against  him  froa 
the  date  when  his  liability  commenced,  ail 
that  the  decree  should  have  been  k^  ati«r 
as  against  him  by  proceedings  irrespective 
of  those  taken  against  the  judgmeitf-debtors. 
The  summary  decision  quoted  by  Mr.  AUaa 
is  so  imperfectly  reported  that  it  does  vA 
serve  to  guide  us,  and  the  allegation  made 
by  him  that  the  surety's  liability  commenced 
from  the  time  that  the  resotirces  of  the  debtor 
were  exhausted  is  not  the  case,  for  the  liahi- 
lity  commenced  from  the  period  mentiooed 
in  the  bond,  viz,,  when  the  debtors  failed  to 
pay  the  instalments  due  on  their  kistbundee. 
As  no  proceedings  have  been  taken  ^ 
against  the  petitioner  since  1858,  we  tbsnik 
that  execution  is  barred  as  against  him ;  aid 
we,  therefore,  reverse  Uie  order  of  thtl^>«*' 
Conrt  with  coats*. 


iS66.] 


JUiscsiiansous 


TKS  WnUT  RXPOftTBlt. 


Rulings, 


4S 


The  loih  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Appeal  to  PriTj  Conndl^Power  of  Hifrh  Court 
to  stay  execution  of  Lower  Court's  4pcree — 
Costs. 

Petition  of  Ono&roop  Chunder  Mookerjee, 

The  Ztllah  Court  decreed  a  suit  in  part  for  plaintiff. 
Oq  appeal,  the  Hl^h  Court  reversed  the  Judgment,  and 
remaoded  the  case — raakioif  no  order  as  to  the  costs 
of  the  appeal. 

Against  such  remand  an  appeal  was  preferred  to  Her 
ftfojestyin  Council. 

The  Zniah  Court,  however,  proceeded  with  the  case, 
and  eventually  dismissed  the  whole  suit,  and  the  defend- 
maX  applied  to  execute  the  decree  for  his  costs. 

Hald  that,  in  such  circumstance,  the  High  Court 
was  not  competent  under  Section  4,  Regulation  XVI.  of 
1797  (the  last'mentioned  decree  not  having  been  ap> 
pealea  tx>  it),  to  suspend  execution  of  decree  or  to  direct 
the  taldag  di  security. 

This  rnle  was  obtained  by  Baboo  Poomo 
Chunder  Mookerjee,  whose  client  was  plaint- 
iff in  a  suit  for  resumption  of  iakeraj  land. 
That  suit  having  been  partially  decreed  in 
favor  of  the  plaintiff,  an  appeal  was  made  to 
this  G)urt,  and  on  the  appeal  the  Court,  be- 
ing of  opinion  that  the  onus  of  proof  had  been 
laid  upon  the  wronc;  party,  reversed  the 
decree  and  remanded  the  suit  to  the  Lower 
CoQtt  for  re-trial,  without  making,  as  it 
appears,  any  order  as  to  costs.  The  Court 
below  on  the  new  trial  has  dismissed  the 
suit  of  the  plaintiff,  charging  him  with  the 
entire  costs  of  the  proceedings,  including,  it 
aeems,  the  costs  of  the  appeal  to  this  Court. 
In  the  meantime,  the  plaintiff,  dissatisfied 
with  the  order  of  remand,  has  appealed 
against  that  judgment  to  Her  Majesty  in 
Council.  The  Court  below,  notwithstand- 
ing, on  the  application  of  the  defendant,  has 
proceeded  to  execute  its  decree  for  costs. 
On  being  informed,  however,  that  an  appeal 
to  England  had  been  preferred,  it  appears 
that  £e  Court  below,  presumably  under 
Secdon  36,  Act  XXIII.  of  1861,  which  may 
or  may  not  apply  to  the  case  (on  that  we 
give  no  very  decided  opinion),  has  required 
the  defendant  to  give  security  to  the  extent 
of  the  sum  sought  to  be  levied  from  the  plaint- 
iff. The  plaintiff's,  petitioner's,  applica- 
tion now  is  that  the  Court  should  disallow 
tbis  proceeding,  but  accept  security  from 
the  plaintiff  and  direct  the  stay  of  execu- 
tion. The  petitioner's  vakeel  contends  that 
this  Court  has  authority  to  make  such  an 
order  under  Section  4,  Regulation  XVI.  of 
1797.  That  Section  says  that,  in  case  of 
an  appeal  to  Her  Majesty  in  Council,  the 
Coart   of   Sudder   Dewanny   Adawlut,  f.a, 

VoU  VI. 


this  Court,  may  order  the  judgment  passed 
by  them  to  be  carried  into  execution,  taking 
sufficient  security,  or  suspend  execution  of. 
their  judgment  during  the  appeal  which  is 
the  appeal  to  England.  That  refers  evi- 
dently and  exclusively  to  judgments  passed' 
by  the  late  Sudder  Court  or  this  Court.  It 
cannot  refer  to  a  judgment  passed  by  the 
Zillah  Court.  It  is  alleged,  in  support  of 
the  rule,  that,  amongst  other  things,  the  Zil- 
lah Court  has  executed  the  decree  for  costs 
of  the  appeal  in  this  Court,  and  that,  conse- 
quently, the  proceedings  may  be  locked  upon 
to  that  extent  as  executing  the  decree  of 
this  Court.  But  we  think  that  manifestly 
the  proceedings  cannot  be  looked  upon  in 
any  such  light.  This  Court  made  no  order 
in  respect  of  costs.  It  seems  extremely 
doubt^l  whether  in  such  case  the  Zillaa 
Court  would  have  authority  to  award  against 
either  party  costs  of  appeal  to  this  Court. 
But,  if  the  decree  of  the  Zillah  Court  was 
wrong  in  this  particular,  it  was  open  to 
the  plaintiff  to  appeal  against  it  in  regular 
course.  He  has  not  done  that ;  and  he  cannot 
be  permitted  on  this  occasion  to  raise  a 
question  as  to  the  propriety  of  that  decree. 
It  seems  to  us,  therefore,  that  this  Court 
has  no  jurisdiction  to  make  the  order  prayed, 
and  that  the  rule  must  be  discharged  with 
costs. 


The  24th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Attachment  and  Sale — Irregularities. 

Case  No.  314  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhet,  dated  the  30th 
December  r86^,  affirming  an  order  passed 
by  the  Moonsiff  of  Nubeegunge,  dated  the 
2nd  August  1865, 

Nilmonee    Shaha   (one    of    the  Judgment- 
debtors),  Appellant  J 

versus 

Ram  Churn  Deb  (Decree-holder)  and  Raj 
Chunder  Nag  (Auction-purchaser),  Re- 
spondents, 

Baboo  Asootosh  Dhur  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

Where  irregularities  were  alleged  in  the  mode  of 
enforcmg  attachment  and  making  proclamation  of  sale,' 
the  Judge  was  required  to  go  fully  into  the  case,  and 
determine  whether  thf^  debtor  had  Sustained  substantial 
injury. 
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The  30th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

yudges. 

Execution  of  decree — Limitation — Liability  of 

Surety. 

Case  No.  324  of  1866. 

< 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Behar, 
dated  the  20th  February  r866, 

Hurkhoo  Singh  (Objeftor),  Appellant, 

versus 

Baboo  Ram  Kishen  and  others  (Decree- 
holders),  Respondents, 

Baboos  Kishen  Succa  Mookerjee  and 
Tarucknath  Sein  for  Appellant. 

Mr,  R,  T,  Allan   and  Baboo  Dwarkanath 
Mitter  for  Respondents. 

In  execution  of  decree  the  debtors  arrang-ed  to  pay 
the  debt  by  instalments,  and  the  petitioner  entered  into 
a  surety-bond  by  whicn  he  agreed,  on  failure  of  the 
debtors  to  pay  the  debt  or  any  one  of  the  instalments, 
to  be  liable  for  the  debt  or  to  have  execution  at  once 
taken  out  against  him. — Held  that  the  surety's  was 
a  separate  Habilitv;  that  proceedings  against  one  or 
other  of  the  joint  debtors  which  would  keep  the  decree 
alive  against  all  of  them  would  not  affect  him;  and 
that,  if  lie  could  be  proceeded  against  in  execution  of 
the  original  decree,  execution  should  have  been  taken 
against  him  from  the  date  when  his  liability  com- 
menced^ and  that  the  decree  should  have  been  kept 
alive  as  against  him  by  proceedings  irrespective  of 
those  taken  against  the  judg^ent-deotors. 

Two  questions  arise  in  this  case  :  ist^ 
That  execution  cannot  issue  at  all  against 
the  petitioner ;  and,  2ndy  that,  if  it  could, 
it  is  barred  by  limitation.  It  appears  that, 
in  execution  of  a  decree,  the  debtors,  so  far 
back  as  1845,  entered  into  an  arrangement 
with  the  decree-holder,  promising  to  pay  the 
debt  by  instalments  in  the  course  of  four 
years.  The  petitioner  became  surety  for 
the  debtors,  and  entered  into  a  bond  by  which 
he  agreed  that,  on  .failure  of  the  debtors 
to  pay  the  debt,  or  on  failure  to  pay  any  one 
instalment,  he  would  be  liable  for  the  debt, 
and  that  execution  might  at  once  be  taken 
out  against  him.  The  decree-holder,  it  is 
alleged,  took  no  steps  against  the  surety  till 
1858,  when  he  applied  for  execution  against 
him ;  but  it  is  not  shewn  us  that  he  proceeded 
further.  From  that  time  to  the  present,  he 
has  been  satisfied  with  bringing  the  property 
of  his  debtors  to  sale,  and,  having  exhausted 
their  means,  now  seeks  to  realize  the  balance 
from  the  surety,  alleging'' that  the  surety  it, 


by  his  own  ad,  jointly  liable  with  the  jodg- 
ment-debtors,  and  that,  as  he  (the  decre^ 
holder)  has  kept  his  decree  alive  against  the 
latter,  he  is  entitled  to  proceed  against  the 
former. 

It  appears  to  us  that  the  Lower  Court  is 
in  error  in  considering  the  petitioner  to  be 
in  the  same  position  as  the  debtors  for  whose 
debt  he  made  himself  liable.  He  is  not 
jointly  and  severally  liable  with  them  for 
the  payment  of  the  debt,  but  onhr  liable  00 
their  failure  to  pay  it.  His  liaDility  com* 
menced  from  the  time  when  the  debton 
failed  to  pay  according  to  the  terms  of  the 
kistbundee,  but  no  steps  were  taken  against 
him  till  1856.  He  then  filed  a  pedtioo, 
alleging  that  he  could  not  be  proceeded 
against  summarily,  and  this  petition  was 
rejected,  and  no  appeal  was  preferred.  No 
attempt,  however,  appears  to  have  been  then 
made  to  proceed  further  agiunst  him.  lo 
1858,  another  petition  was  pr^erred  for 
execution,  but  with  similar  results.  Now, 
though  it  may  be  said  that,  by  not  preferring 
an  appeal  from  the  order  of  1856  declaiing 
him  liable  to  be  proceeded  against  in  execa* 
tion,  he  has  acquiesced  in  that  order,  and 
cannot  again  plead  non*ltability,  ^  that 
circumstance  does  not,  we  think,  pat  hio 
on  the  same  footing  as  the  original  debtors. 
He  is  not  jointly  and  severally  liable  widi 
them,  though  be  has  made  himself  re- 
sponsible for  their  debt.  Proceedings  agaifiit 
one  or  other  of  the  joint-debtors,  whidi 
would  keep  the  decree  alive  against  all  of 
them,  will  not  affect  him.  His  is  a  separate 
responsibility,  and  admitting,  for  argument's 
sake,  that  he  can  be  proceeded  agalost  ia 
execution  of  the  original  decree,  which  ap- 
pears very  doubtful,  we  think  that  executioB 
should  have  been  taken  against  him  frooB 
the  date  when  his  liability  comoieBeed,  and 
that  the  decree  should  have  been  kept  aJiiw 
as  against  him  by  proceedings  irrespective 
of  those  taken  against  the  judgment-debtors* 
The  summary  decision  quoted  by  Mr.  Allan 
is  so  imperfectly  reported  that  it  does  not 
serve  to  guide  us,  and  the  allegation  made 
by  him  that  the  surety's  liabiUty  conunenced 
from  the  time  that  the  resources  of  the  debtor 
were  exhausted  is  not  the  case,  for  the  liabi- 
lity commenced  from  the  period  mentioiied 
in  the  bond,  viz,,  when  the  debtors  ftuled  to 
pay  the  instalments  due  on  their  kistbundee. 
As  no  proceedings  have  been  taken  oat 
against  the  petitioner  since  1858,  we  think 
that  execution  is  barred  as  against  him ;  snd 
we,  therefore,  reverse  Uie  order  of  the  I^owtf 
Court  with. cosu*. 
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The  loih  July  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Appeal  to  PriTj  Comidl'^-Powtr  of  Hifrh  Court 
to  stay  execution  of  Lower  Court's  <}pcree~ 
Costs. 

Petition  of  Onooroop  Chunder  Mookerjee, 

The  Zillah  Court  decreed  a  suit  in  part  for  plaintiff. 
Oe  appeal,  the  Hi^h  Court  reversed  the  Judgment,  and 
remanded  the  case — makinif  no  order  as  to  the  costs 
of  the  appeal. 

Against  such  remand  an  appeal  was  preferred  to  Her 
Maiestyin  Council. 

The  Zillah  Court,  however,  proceeded  with  the  case, 
and  eventually  dismissed  the  whole  suit,  and  the  defend- 
ant applied  to  execute  the  decree  for  his  costs. 

HSLD  that,  in  such  circutnstance,  the  High  Court 
vns  not  competent  under  Section  4,  Refirulation  XVI.  of 
1797  (the  last-mentioned  decree  not  having  been  ap> 
pealea  to  it),  to  suspend  execution  of  decree  or  to  direct 
the  taking  of  security. 

Tuts  rnle  was  obtained  by  Baboo  Poomo 
Chunder  Mookerjee,  whose  client  was  plaint- 
iff in  a  suit  for  resnmption  of  lakeraj  land. 
That  suit  having  been  partially  decreed  in 
favor  of  the  plaintiff,  an  appeal  was  made  to 
this  Court,  and  on  the  appeal  the  Court,  be- 
ing of  opinion  that  the  onus  of  proof  had  been 
laid  upon  the  wrong  party,  reversed  the 
decree  and  remanded  the  suit  to  the  Lower 
Coutt  for  re-trial,  without  making,  as  it 
appears,  any  order  as  to  costs.  The  Court 
below  on  the  new  trial  has  dismissed  the 
suit  of  the  plaintiff,  charging  him  with  the 
entire  costs  of  the  proceedings,  including,  it 
seems,  the  costs  of  the  appeal  to  this  Court. 
In  the  meantime,  the  plaintiff,  dissatisfied 
with  the  order  of  remand,  has  appealed 
against  that  judgment  to  Her  Majesty  in 
Council.  The  Court  below,  notwithstand- 
ing, on  the  application  of  the  defendant,  has 
proceeded  to  execute  its  decree  for  costs. 
On  being  informed,  however,  that  an  appeal 
to  England  had  been  preferred,  it  appears 
that  tibe  Court  below,  presumably  under 
Section  36,  Act  XXIII.  of  1861,  which  may 
or  may  not  apply  to  the  case  (on  that  we 
give  no  very  decided  opinion),  has  required 
the  ddendant  to  give  security  to  the  extent 
of  the  sum  sought  to  be  levied  from  the  plaint- 
l£F.  The  plaintiff's,  petitioner's,  applica- 
tion now  is  that  the  Court  should  disallow 
this  proceeding,  but  accept  security  from 
the  i^intiff  and  direct  the  stay  of  execu- 
tion. The  petitioner's  vakeel  contends  that 
this  Court  has  authority  to  make  such  an 
order  under  Section  4,  Regulation  XVI.  of 
1797.  That  Section  says  that,  in  case  of 
an  appeal  to  Her  Majesty  in  Council,  the 
Coart   of   Sudder   Dewanny   Adawlut,  f'.»'., 

VoUVI. 


this  Court,  may  order  the  judgment  passed 
by  them  to  be  carried  into  execution,  taking 
sufficient  security,  or  suspend  execution  of 
their  judgment  during  the  appeal  which  is 
the   appeal  to  England.     That  refers  evi- 
dently and  exclusively  to  judgments  passed 
by  the  late  Sudder  Court  or  this  Court.     It 
cannot  refer  to  a  judgment  passed  by  the 
Zillah  Court.     It  is  alleged,  in  support  of 
the  rule,  that,  amongst  other  things,  tne  Zil- 
lah Court  has  executed  the  decree  for  costs 
of  the  appeal  in  this  Court,  and  that,  conse- 
quently, the  proceedings  may  be  looked  upon 
to  that  extent  as  executing  the  decree  of 
this  Court.    But  we  think  that  manifestly 
the  proceedings  cannot  be  looked  upon  in 
any  such  light.    This  Court  made  no  order 
in  respect   of   costs.     It   seems   extremely 
doubt^l   whether  in  such  case  the   Zillah. 
Court  would  have  authority  to  award  against 
either  party  costs  of  appeal  to  this  Court. 
But,  if  the  decree  of  the  Zillah  Court  was 
wrong  in  this  particular,   it   was   open   to 
the  plaintiff  to  appeal  against  it  in  regular 
course.    He  has  not  done  that ;  and  he  cannot 
be  permitted  on    this  occasion  to    raise  a 
question  as  to  the  propriety  of  that  decree. 
It  seems  to  us,   therefore,  that  this   Court 
has  no  jurisdiction  to  make  the  order  prayed^ 
and  that  the  rnle  must  be  discharged  with 
costs. 


The  24th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Attachment  and  Sale — Irregularitiea. 

Case  No.  214  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhet^  dated  the  ^oth 
December  r86^,  affirming  an  order  passed 
by  the  Moonsiff  of  Nubeegunge^  dated  the 
2nd  August  1865, 

Nilmonee    Shaha   (one    of    the  Judgment- 
debtors),  Appellants 

versus 

Ram  Churn  Deb  (Decree-holder)  and  Raj 
Chunder  Nag  (Auction-purchaser),  Re- 
spondents, 

Baboo  Asootosh  Dhur  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

Where  irregularities  were  alleged  in  the  mode  cl 
enforcing  attachment  and  making  proclamation  of  sale,' 
the  Judge  was  required  to  go  fully  into  the  caae,  and 
determine  whether  thf^  debtor  had  Sustained  substantial 
injury. 
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The  20th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

yudges. 

Execution  of  decree — Limitation — Liability  of 

Surety. 

Case  No.  324  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Behar^ 
dated  the  20th  February  1866, 

Hurkhoo  Singh  (Objedor),  Appellant^ 

versus 

Baboo  Ram  Kishen  and  others  (Decree- 
holders),  Respondents, 

Baboos  Kishen  Succa  Mookerjee  and 
Tarucknath  Sein  for  Appellant. 

Mr,  X,  T.  Allan   and  Baboo  Dwarkanath 
Mitter  for  Respondents. 

In- execution  of  decree  the  debtors  arranged  to  pay 
the  debt  by  instalments,  and  the  petitioner  entered  into 
a  surety-tiond  by  whicn  he  agreed,  on  failure  of  the 
debtors  to  pay  the  debt  or  any  one  of  the  instalments, 
to  be  liable  for  the  debt  or  to  have  execution  at  once 
taken  out  against  him. — Held  that  the  surety's  was 
a  separate  tlabilitv;  that  proceedings  against  one  or 
odier  of  the  joint  debtors  which  would  keep  the  decree 
alive  against  all  of  them  would  not  affect  him ;  and 
that,  if  lie  could  be  proceeded  against  in  execution  of 
the  original  decree,  execution  should  have  been  taken 
against  him  from  the  date  when  his  liability  com- 
menced^ and  that  the  decree  should  have  been  kept 
alive  as  against  him  b^  proceedings  irrespective  of 
tiiose  taken  against  the  judgment-debtors. 

Two  questions  arise  in  this  case  :  isty 
That  execution  cannot  issue  at  all  against 
the  petitioner  ;  and,  2nd,  that,  if  it  could, 
it  is  barred  by  limitation.  It  appears  that, 
in  execution  of  a  decree,  the  debtors,  so  far 
back  as  1845,  entered  into  an  arrangement 
with  the  decree-holder,  promising  to  pay  the 
debt  by  instalments  in  the  course  of  four 
years.  The  petitioner  became  surety  for 
the  debtors,  and  entered  into  a  bond  by  which 
he  agreed  that,  on  .failure  of  the  debtors 
to  pay  the  debt,  or  on  failure  to  pay  any  one 
instalment,  he  would  be  liable  for  the  debt, 
and  that  execution  might  at  once  be  taken 
out  against  him.  The  decree-holder,  it  is 
alleged,  took  no  steps  against  the  surety  till 
1858,  when  he  applied  for  execution  against 
him ;  but  it  is  not  shewn  us  that  he  proceeded 
further.  From  that  time  to  the  present,  he 
has  been  satisfied  with  bringing  the  property 
of  his  debtors  to  sale,  and,  having  exhausted 
their  means,  now  seeks  to  realize  the  balance 
from  the  surety,  alleging^' that  the  vorety  it, 


by  his  own  ad,  jointly  liable  with  the  jadg- 
ment-debtors,  and  that,  as  he  (the  decre^ 
holder)  has  kept  his  decree  alive  against  tiie 
latter,  he  is  entitled  to  proceed  against  the 
former. 

It  appears  to  us  that  the  Lower  Court  is 
in  error  in  considering  the  petitioner  (0  be 
in  the  same  position  as  the  debtors  for  wiiose 
debt  he  made  himself  liable.  He  is  not 
jointly  and  severally  liable  with  them  for 
the  payment  of  the  debt,  but  onlv  liiU>le  on 
their  failure  to  pay  it.  His  liaoility  com- 
menced from  the  time  when  the  debton 
failed  to  pay  according  to  the  terms  of  the 
kistbundee,  but  no  steps  were  taken  against 
him  till  1856.  He  then  filed  a  petition, 
alleging  that  he  could  not  be  proceeded 
against  summarily,  and  this  petition  was 
rejected,  and  no  appeal  was  preferred.  No 
attempt,  however,  appears  to  have  been  then 
made  to  proceed  further  against  him.  In 
1858,  another  petition  was  preferred  for 
execution,  but  with  similar  results.  Now, 
though  it  may  be  said  that,  by  not  piefeiring 
an  appeal  from  the  order  of  1856  declaring 
him  liable  to  be  proceeded  against  in  execu* 
tion,  he  has  acquiesced  in  that  order,  and 
cannot  again  plead  non«liability,  yet  that 
circumstance  does  not,  we  think,  pat  hio 
on  the  same  footing  as  the  original  debtors. 
He  is  not  jointly  and  severally  liable  widi 
them,  though  he  has  made  hioueif  re- 
sponsible for  their  debt.  Proceedings  against 
one  or  other  of  the  joint-debtors,  which 
would  keep  the  decree  alive  agaiost  all  of 
them,  will  not  affect  him.  His  is  a  separiie 
responsibility,  and  admitting,  for  argomest's 
sake,  that  he  can  be  proceeded  agaioal  !• 
execution  of  the  original  decree,  which  ap- 
pears very  doubtful,  we  think  that  executioB 
should  have  been  taken  against  him  fron 
the  date  when  his  liability  comoieBoed,  and 
that  the  decree  should  have  been  kept  ali«r 
as  against  him  by  proceedings  irre^ecti^t 
of  those  taken  against  the  judgment-debtors- 
The  summary  decision  quoted  by  Mr*  AUan 
is  so  imperfectly  reported  that  it  does  vA 
serve  to  guide  us,  and  the  allegatioii  made 
by  him  that  the  surety's  liability  coBunenced 
from  the  time  that  the  resources  of  the  debtor 
were  exhausted  is  not  the  case,  for  the  liabi- 
lity commenced  from  the  period  mentioood 
in  the  bond,  cis.,  when  the  debtors  failed  to 
pay  the  instalments  due  on  their  kistbundee. 
As  no  proceedings  have  been  taken  oat 
against  the  petitioner  since  1858.  we  thinh 
that  execution  is  barred  as  against  him ;  and 
we,  therefore,  reverse  Uieorder  of  thelowtf 
Court  with  coats.. 
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The  loih  July  1866- 

Preseni : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Appeal  to  PriTj  Coimdl— Power  of  Hiffh  Court 
to  stay  execution  of  Lower  Court's  <}^cree~ 
Costs. 

Peiition  of  Onoeroop  Chunder  Mookerjee, 

The  Ztllah  Court  decreed  a  suit  in  part  for  plaintiff. 
Oq  appea},  the  High  Court  reversed  the  judg-ment,  and 
rexnanded  the  case — makinif  110  order  as  to  the  costs 
of  the  appeal. 

Against  such  remand  an  appeal  was  preferred  to  Her 
ftfejesty  in  Council. 

The  Icillah  Court,  however,  proceeded  with  the  case, 
and  eventually  dismissed  the  whole  suit,  and  the  defend- 
ant applied  to  execute  the  decree  for  his  costs. 

HSLD  that,  in  such  circumstance,  the  High  Court 
vns  not  competent  under  Section  4,  Refifulation  XVI.  of 
1797  (the  last-mentioned  decree  not  having  been  ap> 
pealea  tx>  it),  to  suspend  execution  of  decree  or  to  direct 
tbe  taking  of  security. 

This  rale  was  obtained  by  Baboo  Poomo 
Chunder  Mookerjee,  whose  client  was  plaint- 
iff in  a  suit  for  resumption  of  lakeraj  land. 
That  suit  having  been  partially  decreed  in 
favor  of  the  plaintiff,  an  appeal  was  made  to 
this  Court,  and  on  the  appeal  the  Court,  be- 
\ti%  of  opinion  that  the  onus  of  proof  had  been 
laid  upon  the  wronc;  party,  reversed  the 
decree  and  remanded  the  suit  to  the  Lower 
Coon  for  re-trial,  without  making,  as  it 
appears,  any  order  as  to  costs.  The  Court 
below  on  the  new  trial  has  dismissed  the 
suit  of  the  plaintiff,  charging  him  with  the 
entire  costs  of  the  proceedings,  including,  it 
seems,  the  costs  of  the  appeal  to  this  Court. 
In  the  meantime,  the  plaintiff,  dissatisfied 
with  the  order  of  remand,  has  appealed 
against  that  judgment  to  Her  Majesty  in 
Council.  The  Court  below,  notwithstand- 
ing, on  the  application  of  the  defendant,  has 
proceeded  to  execute  its  decree  for  costs. 
On  being  informed ,  however,  that  an  appeal 
to  England  had  been  preferred,  it  appears 
that  me  Court  below,  presumably  under 
Secdon  36,  Act  XXIII.  of  1861,  which  may 
or  may  not  apply  to  the  case  (on  that  we 
rnre  no  very  decided  opinion),  has  required 
the  defendant  to  give  security  to  the  extent 
of  the  sum  sought  to  be  levied  from  the  plaint- 
i£F.  The  plaintiff's,  petitioner's,  applica- 
tion now  is  that  the  Court  should  disallow 
this  proceeding,  but  accept  security  from 
the  plaintiff  and  direct  the  stay  of  execu- 
tion. The  petitioner's  vakeel  contends  that 
this  Court  has  authority  to  make  such  an 
order  under  Section  4,  Regulation  XVI.  of 
1797.  That  Section  says  that,  in  case  of 
an  Appeal  to  Her  Majesty  in  Council,  the 
Coait   of   Sudder   Dewanny   Adawlut,  /.»% 
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this  Court,  may  order  the  judgment  passed 
by  them  to  be  carried  into  execution,  taking 
sufficient  security,  or  suspend  execution  of 
their  judgment  during  the  appeal  which  is 
the  appeal  to  England.     That  refers  evi- 
dently and  exclusively  to  judgments  passed' 
by  the  late  Sudder  Court  or  this  Court.     It 
cannot  refer  to  a  judgment  passed  by  the 
Zillah  Court.     It  is  alleged,  in  support  of 
the  rule,  that,  amongst  other  things,  the  Zil- 
lah Court  has  executed  the  decree  for  costs 
of  the  appeal  in  this  Court,  and  that,  conse- 
quently, the  proceedings  may  be  looked  upon 
to  that  extent  as  executing  the  decree  of 
this  Court.     But  we  think  that  manifestly 
the  proceedings  cannot  be  looked  upon  in 
any  such  light.    This  Court  made  no  order 
in   respect   of  costs.     It   seems   extremely 
doubt^l   whether  in  such  case  the   Zillah 
Court  would  have  authority  to  award  against 
either  party  costs  of  appeal  to  this  Court. 
But,  if  tbe  decree  of  the  Zillah  Court  was 
wrong  in  this  particular,   it   was   open   to 
the  plaintiff  to  app>eal  against  it  in  regular 
course.    He  has  not  done  that ;  and  he  cannot 
be  permitted  on    this  occasion  to   raise  a 
question  as  to  the  propriety  of  that  decree. 
It  seems  to  us,   therefore,  that  this  Court 
has  no  jurisdiction  to  make  the  order  prayed^ 
and  that  the  rule  must  be  discharged  with 
costs. 


The  24th  July  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Attachment  and  Sale — Irregularities. 

Case  No.  214  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhet^  dated  the  joth 
December  r86^,  affirming  an  order  passed 
by  the  Moonsiff  of  Nubeegunge,  dated  the 
2nd  August  1 86^. 

Nilmonee    Shaha   (one    of    the  Judgment- 
debtors),  Appellant y 

versus 

Ram  Churn  Deb  (Decree-holder)  and  Raj 
Chunder  Nag  (Auction-purchaser),  Re- 
spondents, 

Baboo  Asootosh  Dhur  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

Where  irregularities  were  alleged  in  the  inode  d 
enforcing'  attachment  and  making  proclamation  of  sale,' 
the  Judge  was  required  to  go  fully  into  the  case,  and 
determine  whether  thi^  debtor  had  Sustained  substantial 
injury. 

70-a 


44 


Mtscillatuous 


THI  WIIKLY  JtEPOBTXB. 


RmUmgs^ 


[VqLW 


The  20th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

yudges. 

Execation  of  decree — Limitation — Liability  of 

Surety. 

Case  No.  324  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Behar, 
dated  the  20th  February  r866, 

Hurkhoo  Singh  (ObjeAor),  Appellant^ 

versus 

Baboo  Ram  Kishen  and  others  (Decree- 
holders),  Respondents, 

Baboos  Kishen  Succa  Mookerjee  and 
Tarucknath  Sein  for  Appellant. 

Mr,  R,  T,  Allan   and  Baboo  Dwarkanath 
Mitier  for  Respondents. 

In  •  execution  of  decree  the  debtors  arrangced  to  pay 
the  debt  by  instalments,  and  the  petitioner  entered  into 
a  snrety-tiond  by  whicn  he  agreed,  on  failure  of  the 
debtors  to  pay  the  debt  or  any  one  of  the  instalments, 
to  be  liable  for  the  debt  or  to  have  execution  at  once 
taken  out  against  him. — Held  that  the  surety's  was 
a  separate  tlabilitv;  that  proceedings  against  one  or 
other  of  the  joint  debtors  which  would  keep  the  decree 
alive  against  all  of  them  would  not  affect  him;  and 
that,  if  lie  could  be  proceeded  against  in  execution  of 
the  original  decree,  execution  should  have  been  taken 
against  him  from  the  date  when  his  h'ability  com- 
menoed^  and  that  the  decree  should  have  been  kept 
alive  as  against  him  b^  proceedings  irrespective  of 
tiiose  taken  against  the  judgment-debtors. 

Two  questions  arise  in  this  case  :  isty 
That  execution  cannot  issue  at  all  against 
the  petitioner  ;  and,  2ndy  that,  if  it  could, 
it  is  barred  by  limitation.  It  appears  that, 
in  execution  of  a  decree,  the  debtors,  so  far 
back  as  1845,  entered  into  an  arrangement 
with  the  decree-holder,  promising  to  pay  the 
debt  by  instalments  in  the  course  of  four 
years.  The  petitioner  became  surety  for 
the  debtors,  and  entered  into  a  bond  by  which 
he  agreed  that,  on  iailure  of  the  debtors 
to  pay  the  debt,  or  on  failure  to  pay  any  one 
instalment,  he  would  be  liable  for  the  debt, 
and  that  execution  might  at  once  be  taken 
out  against  him.  The  decree-holder,  it  is 
alleged,  took  no  steps  against  the  surety  till 
1858,  when  he  applied  for  execution  against 
him ;  but  it  is  not  shewn  us  that  he  proceeded 
further.  From  that  time  to  the  present,  he 
has  been  satisfied  with  bringing  the  property 
of  his  debtors  to  sale,  and,  having  exhausted 
tlieir  means,  now  seeks  to  realize  the  balance 
from  the  surety,  alleging*"  that  the  surety  is, 


by  his  own  ad,  jointly  liable  with  the  jodg- 
ment-debtors,  and  that,  as  he  (the  decre^ 
holder)  has  kept  his  decree  alive  against  the 
latter,  he  is  entitled  to  proceed  against  the 
former. 

It  appears  to  us  that  the  Lower  Court  b 
in  error  in  considering  the  petitioner  to  be 
in  the  same  position  as  the  debtors  for  whose 
debt  he  made  himself  liable.  He  is  not 
jointly  and  severally  liable  with  them  for 
the  payment  of  the  debt,  but  onlv  liable  on 
their  failure  to  pay  it.  His  liaoility  con- 
menced  from  the  time  when  the  debton 
failed  to  pay  according  to  the  terms  of  the 
kistbundee,  but  no  steps  were  taken  agiinsl 
him  till  1856.  He  then  filed  a  pedtion, 
alleging  that  he  could  not  be  proceeded 
against  summarily,  and  this  petition  vas 
rejected,  and  no  appeal  was  prefened.  No 
attempt,  however,  appears  to  have  been  then 
made  to  proceed  further  against  bim.  In 
1858,  another  petition  was  preferred  for 
execution,  but  with  similar  results.  Now, 
though  it  may  be  said  that,  by  not  preferring 
an  appeal  from  the  order  of  1856  decbring 
him  liable  to  be  proceeded  against  in  execu- 
tion, he  has  acquiesced  in  that  order,  sod 
cannot  again  plead  non^liability,  yet  that 
circumstance  does  not,  we  think,  pat  hiffl 
on  the  same  footing  as  the  original  debtors. 
He  is  not  jointly  and  severally  liable  widi 
them,  though  he  has  made  himself  re- 
sponsible for  their  debt.  Proceedings  agaiwl 
one  or  other  of  the  joint-debtcH^  which 
would  keep  the  decree  alive  against  all  of 
them,  will  not  afifect  him.  His  is  a  separaite 
responsibility,  and  admitting,  for  argam^'a 
sake,  that  he  can  be  proceeded  agaioflt  is 
execution  of  the  original  decree,  ^diicb  ap- 
pears very  doubtful,  we  think  that  executioa 
should  have  been  taken  against  him  froia 
the  date  when  his  liat^lity  comiBeBOod,  vA 
that  the  decree  should  have  been  kept  aiife 
as  against  him  by  proceedings  irre^ective 
of  those  taken  against  the  judgment-debtois. 
The  summary  decision  quoted  by  Mr.  AUtn 
is  so  imperfectly  reported  that  it  does  not 
serve  to  guide  us»  and  the  allegatioB  made 
by  him  that  the  surety's  liability  conunesced 
from  the  time  that  the  resources  of  the  debtor 
were  exhausted  is  not  the  case,  for  the  liabt- 
lity  commenced  from  the  period  meotiooed 
in  the  bond,  viz,^  when  the  debtors  Med  to 
pay  the  instalments  due  on  their  kistbondee. 
As  no  proceedings  have  been  taken  CH^ 
against  the  petitioner  since  1858,  we  think 
that  execution  is  barred  as  against  him ;  sm! 
we,  therefore,  reverse  Uie  order  of  the  Lo*tf 
Cotvt  with  coats.. 
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The  loih  July  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Appttd  to  Pmy  Comidl'^-Power  of  High  Court 
to  stay  execution  of  Lower  Court's  4pcree— 
Costs. 

Peiiiion  of  Onoeroop  Chunder  Mookerjee, 

The  ZHIah  Court  decreed  a  suit  in  part  for  plaintiff. 
Oo  appeal,  the  High  Court  reversed  the  judgment,  and 
remaaded  the  case — nakiag  110  order  as  to  the  costs 
of  the  appeal. 

Against  such  remand  an  appeal  was  preferred  to  Her 
Miftjetty  in  Council. 

Tne  2niah  Court,  however,  proceeded  with  the  case, 
and  eventually  dismissed  the  whole  suit,  and  the  defend- 
SBt  applied  to  execute  the  decree  for  his  costs. 

Hbu>  that,  in  such  circumstance,  the  High  Court 
vns  not  competent  under  Section  4,  Regulation  XVI.  of 
1797  (the  last-mentioned  decree  not  having  been  ap- 
pealed to  it),  to  suspend  execution  of  decree  or  to  direct 
tbe  taking  of  security. 

This  rnle  was  obtained  by  Baboo  Poomo 
Chunder  Mookerjee,  whose  client  was  plaint- 
iff in  a  suit  for  resumption  of  lakeraj  land. 
That  suit  having  been  partially  decreed  in 
favor  of  the  plaintiff,  an  appeal  was  made  to 
this  Court,  and  on  the  appeal  the  Court,  be- 
ing of  opinion  that  the  onus  of  proof  had  been 
laid   upon  the   wrong   party,    reversed    the 
decree  and  remanded  the  suit  to  the  Lower 
Court   for   re-trial,   without    making,   as   it 
appears,  any  order  as  to  costs.     The  Court 
below  on  the  new  trial  has  dismissed  the 
suit  of  the  plaintiff,  charging  him  with  the 
entire  costs  of  the  proceedings,  including,  it 
seems,  the  costs  of  the  appeal  to  this  Court. 
In  the  meantime,  the  plaintiff,  dissatisfied 
with  the  order  of  remand,    has   appealed 
against  that  judgment  to  Her  Majesty  in 
Council.    The  Court  below,    notwithstand- 
ing, on  the  application  of  the  defendant,  has 
proceeded  to  execute  its  deo^ee  for  costs. 
On  being  informed,  however,  that  an  appeal 
to  England  had  been  preferred,  it  appears 
that   tihe    Court   below,    presumably    under 
Section  36,  Act  XXIII.  of  1861,  which  may 
or  may  not  apply  to  the  case  (on  that  we 
gfve  no  very  decided  opinion),  has  required 
tbe  d^endant  to  give  security  to  the  extent 
of  the  sum  sought  to  be  levied  from  the  plaint- 
i£F.      The    plaintiff's,    petitioner's,    applica- 
tion now  is  that  the  Court  should  disallow 
this  proceeding,  but  accept   security   from 
the  plaintiff  and  direct  the  stay  of  execu- 
tion.   The  petitioner's  vakeel  contends  that 
this  Court  has  authority  to  make  such  an 
order  under  Section  4,  Regulation  XVI.  of 
1797.    That  Section  says  that,  in  case  of 
an  appeal  to  Her  Majesty  in  Council,  the 
Court   of   Sudder   Dewanny   Adawlut,  ua, 
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this  Court,  may  order  the  judgment  passed 
by  them  to  be  carried  into  execution,  taking 
sufficient  security,  or  suspend  execution  of 
their  judgment  during  the  appeal  which  is 
the   appeal  to  England.     That  refers  evi- 
dently and  exclusively  to  judgments  passed' 
by  the  late  Sudder  Court  or  this  Court.     It 
cannot  refer  to  a  judgment  passed  by  the 
Zillah  Court.     It  is  alleged,  in  support  of 
the  rule,  that,  amongst  other  things,  tne  Zil- 
lah Court  has  executed  the  decree  for  costs 
of  the  appeal  in  this  Court,  and  that,  conse- 
quently, the  proceedings  may  be  looked  upon 
to  that  extent  as  executing  the  decree  of 
this  Court.     But  we  think  that  manifestly 
the  proceedings  cannot  be  looked  upon  in 
any  such  light.    This  Court  made  no  order 
in  respect   of   costs.     It   seems   extremely 
doubtful   whether  in  such  case  the  Zillah 
Court  would  have  authority  to  award  against 
either  party  costs  of  appeal  to  this  Court. 
But,  if  tbe  decree  of  the  Zillah  Court  was 
wrong  in  this  particular,   it   was    open   to 
the  plaintiff  to  appeal  against  it  in  regular 
course.    He  has  not  done  that ;  and  he  cannot 
be  permitted  on   this  occasion  to   raise  a 
question  as  to  the  propriety  of  that  decree. 
It  seems  to  us,   therefore,   that  this   Court 
has  no  jurisdiction  to  make  the  order  prayed^ 
and  that  the  rule  must  be  discharged  with 
costs. 


The  24th  July  i866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Attachment  and  Sale — Irregularities. 

Case  No.  214  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhet,  dated  the  30th 
December  r86^,  affirming  an  order  passed 
by  the  Moonsiff  of  Nubeegunge^  dated  the 
2nd  August  1865, 

Nilmonee    Shaha   (one    of    the  Judgment- 
debtors),  Appellant, 

versus 

Ram  Churn  Deb  (Decree-holder)  and  Raj 
Chunder  Nag  (Auction-purchaser),  Re- 
spondents, 

Baboo  Asootosh  Dhur  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

Where  irregrularities  were  alleged  in  the  mode  of 
enforcing'  attachment  and  malcrng  proclamation  of  sale/ 
the  Ju(^  was  required  to  go  fully  into  the  caae,  and 
determine  whether  thi^  debtor  had  Sustained  substantial 
injury. 
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W£  think  the  Judge  must  go  more  fully 
into  this  case,  and  determine  whether  the 
debtor  has  sustained  substantial  injury  from 
irregularity  in  the  sale-proceedings.      The 
Judge  admits  that  there  were  some  irregu- 
larities, but  he  does  not  specify  'what  these 
were.     The    petitioner    complains    of    two 
classes  of  irregularities;  first,  in  regard  to 
attachment,  that  it  was  not  conducted  ac- 
cording to    the   provisions  of  Section  239 
of  the  Code  of  Civil  Procedure,  the  order 
for  attachment  not  having  been  read  out 
on  the   spot,  nor  affixed  on  the  office  of 
the    Collector;    and.    secondly ,    in    regard 
to  the  sale-proclamation,  that,    though  the 
law  requires  proclamation  of  sale  of  landed 
property  paying  revenue  to  Government  to 
be  made  in  five  distinct  places,  this  mode  of 
making  proclamation  was  not  duly  observed. 
Now,   it  is  obvious  that  a  debtor  may  be 
seriously    injured    if    the    attachment    and 
proclamation  of  sale  be  not  duly  made,  for 
bidders  will   not  be  in  attendance.      The 
property  is  said  to  be  worth  Rupees  5,000. 
It  may  or  may  not  be  worth  so  much,  but,  if 
it  be  anything  like  that  value,   which  the 
Judge  should  ascertain,  if  proclamation  was 
not  duly  made,  the  inference  to  be  drawn 
fiom  the  low  price  bid  is  that  substantial 
injury  has  been  done  to  the  debtor  owing  to 
the  paucity  of  bidders  arising  from  irregu- 
larity in  the  mode  of  enforcing  attachment 
and  making  proclamation.     We  remand  the 
case  to  the  Judge.     Should  he  find  suffi- 
cient grounds  for  setting  aside  the  sale,  he 
will  take  up  the  question  of  limitation  now 
urged   before  us,  and,   giving  the  decree- 
holder  opportunity  to  show  that  he  has  kept 
his  decree  alive,  determine  whether  funher 
execution  is. or  is  not  barred  by  limitation. 


The  26th  July  1866. 
Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Section  246  of  Act  VIII.   of  1859— Claim  to 
attached  property  (by  Mort8:a8:ee)--AppeaL 

Case  No.  669  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot,  dated  the  2yth 
July  iS6s^      ' 


Shaikh  Bukshee  and  another  (Objectors), 

Appellants, 

versus 

Bungsheedhur  and  i^thers  (Decree-holders 
and  Judgment-debtors),  Respondents, 

Mr,  R,  E,  Iwidale  for  Appellants. 

Moonshee  Ameer  AH  Khan   Bahadoor  kt 

Respondents. 

Where  a  claim  under  Section  246  of  Act  VI II.  of  1^ 
is  dismissed,  there  is  00  appeal  from  the  order  of  dis> 
missal. 

This  case  was  brought  under  Section  J46 
of  Act  VIII.  of  1859.  The  Judge  has 
found  that  the  property  belongs  to,  aud  is 
in  possession  of,  the  judgment-debtor,  and 
that  the  claim  put  forward  by  the  petitioDer 
is  fraudulent.  From  this  order  there  is  oo 
appeal,  but  the  petitioner  may  bring  a  suit 
to  establish  his  right,  at  any  time  within  a 
year  from  the  dat^  of  the  order  passed  by 
the  Judge.  The  petitioner  urges,  however, 
that,  having  held  a  mortgage  which  be  fore- 
closed, he  is  in  the  shoes  of  the  debtor  and 
now  the  actual  proprietor,  and,  as  such, 
entitled  to  appeal ;  but,  even  if  this  be  troc;, 
it  does  not  make  him  a  party  to  the  soit 
so  as  to  give  him  a  right  to  appeal  unda 
Section  11  of  Act  XXllI.  of  1861.  Wc 
reject  the  application  with  costs. 


The  36th  July  1866. 
Present  : 

The  Hon^le  G.  Loch  and  A.  G.  MacpbenoQi 

Judges. 

Sale  in  Execution—Objections  to— Irregularis* 
Case  No.  322  of  1866. 

Miscellaneous  Appeal  from  an  order  passid 
by  the  Judge  of  Backergunge,  dated  iht 
6th  January  1S66,  affirming  an  order 
passed  by  the  Principal  Sudder  Ameeu 
of  that  District,  dated  the  gth  May  iS6s^ 

Nil  Komul  Chuckerbutty  and  others 
(Decree-holders),  AppeUanfty 

versus 

Shama  Soonduree  and  others  (Judgmeot- 
e  debtors),  Respondents. 
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Baboo  Romesh  Chunder  Miiter  for 
Appellants. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

Objections  by  the  judgment-debtor  to  ft  sale  in  exe- 
cution of  decree  being  made  absolute  can  be  raised  and 
disposed  of  only  under  Sections  256  and  257  of  the 
Code  c^  Civil  Procedure,  under  which  a  sale  can  be  set 
aside  on  the  ground  of  material  irregularity  in  publish* 
ing  or  conducting  it. 

In  this  case,  execution  issued,  and,  after 
the  usual  process  had  been  gone  through, 
certsdn  property  of  the  appellants  was  ac- 
tually put  up  for  sale  and  sold.  Until  after 
the  sale,  no  objection  of  any  sort  was  taken 
by  the  appellant  to  the  regularity  or  pro- 
priety of  the  proceedings.  But  some  time 
after  the  sale  (though  before  it  was  confirmed), 
the  appellant  appeared,  and  contended  that 
the  sale  was  illegal  and  void,  because  the 
decree  was  one  on  which,  under  Section  20 
of  Act  XIV.  of  1859,  execution  ought  not 
to  have  been  issued ;  and  because  also  the 
judgment-creditor  had  taken  a  kisteebundee 
in  Ueu  of  his  decree,  and,  therefore,  should 
not  have  been  allowed  to  take  out  further 
execution.  The  Lower  Court  has  entertain- 
ed these  objections,  and  has  set  aside  the  sale  on 
the  grouna  that  execution  ought  not  to  have 
issued ;  and  the  purchaser  has  declared  his 
readiness  to  give  up  all  claims  on  receiving 
back  the  purchase-money  which  he  has  de- 
posited in  Court. 

The  sale  having  once  taken  place,  it  ap- 
pears to  us  that  objections  to  its  being  made 
absolute  can  be  tried  only  under  Sections  256 
and  257  of  Act  VIII.  of  1859,  especially  in 
the  case  of  a  judgment-debtor  who  lies  by  as 
the  appellant  has  done.  Under  these  Sec- 
tions, applications  can  be  made  to  set  aside 
sales  only  on  the  ground  of  material  irregu- 
larity in  publishing  or  conducting  the  sale. 
Here  no  such  material  irregularity  is  shown 
to  exist ;  and,  therefore,  if  the  appellant  has 
any  remedy,  it  is  not  under  those  Sections. 

The  order  of  the  Lower  Court  is  reversed 
with  costs,  and  the  sale  will  stand  good. 

The  26th  July  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

yudges. 

Certificate  under  Act  XL.  of  iSjSL 

Case  No.  249  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Rajshahye,  dated  the  i6th 
March  rS66,  » 


Pauch  Cowree  Mundul  and  others, 
Appellants, 

versus 

Bhugobutty  Dossia,  Respondent, 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboos  Unnoda  Pershad  Banerjee  and 
Onookool  Chunder  Mookerjee  for  Re- 
spondent. 

Where  a  minor  claimed  an  estate  as  adopted  son— 
Held  that  a  certificate  appointing^  a  guardian  under  Act 
XL.  of  iS5i$  would  not,  until  his  adoption  was  proved^ 
entitle  the  minor  or  his  euardian  to  interfere  with  the 
possession  of  the  estate  by  the  deceased's  widow  who 
denied  the  adoption  and  claimed  the  estate  as  heiress. 

This  is  an  appeal  from  the  order  of  the 
Judge  of  Rajshahye  dismissing  an  applica-. 
tion  for  a  certificate  as  guardian  under  Act 
XL.  of  1858.  The  real  question  at  issue  is 
whether  the  minor  is  or  is  not  the  adopted 
son  of  the  respondent  Bhugobutty.  This 
issue  cannot  be  properly  tried  on  this  appli- 
cation. But,  if  the  appellant  be  really  the 
nearest  male  relative  to  the  minor,  and,  as 
such,  entitled  to  act  as  his  guardian,  we  see 
no  reason  why  a  certificate  under  Act  XL.  of 
1858  should  not  be  granted  him.  Such 
certificate  would  enable  him  to  bring  a  suit 
to  establish  the  adoption  of  the  minor,  while, 
until  the  adoption  is  finally  proved,  the  cer- 
tificate will  not  enable  the  appellant  to  in- 
terfere with  Bhugobutty,  or  her  possession 
of  her  husband's  estate.  We  remand  the 
case  to  the  Judge  that  he  may  try  it  again 
with  reference  to  the  above  remarks. 


The  I  St  August  1866. 

Present: 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Ezecation — ^Jurisdiction. 

Case  No.  326  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of 
Ttrhoot,  dated  the  26th  February  1866. 

Rajah  Bhoop  Singh  Bahadoor  (Judgment- 
debtor),  Appellant^ 

versus 

Sunkur  Dutt  Jha  (Decree- holder), 
Respondent. 

Mr.  C,  Gregory,  Moonshee  Ameer  Ali,  and 
Bahoo   Onookool   Chunder  Mookerjee  for 
Appellant      '  * 
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Mr.  J?.  £.    Twidak  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Respondent. 

When  a  case  is  transferred  by  the  Court  which 
passed  the  original  decree  to  another  Court  in  order 
that  the  decree  may  be  executed,  and  the  proceedings 
°L  £1®  application  for  execution  have  been  struck  ofF 
the  file  for  .default,  the  proper  Court  to  apply  to  for  a 
fresh  issue  of  execution  is  the  Court  which  passed  the 
onginal  decree,  and  not  the  Court  to  which  the  case 
was  transferred  to  be  executed. 

This  decree,  passed  by  the  Judge  of  Tir- 
hoot,  was  made  over  by  him  for  execution 
to    the    Principal    Sudder    Ameen  of  that 
District.    On  the  application  of  the  decree- 
holder,  the  Principal  Sudder  Ameen  sent  a 
certificate  to  the   Principal  Sudder  Ameen 
of  Patnato  execute  the  decree  against  certain 
property   in  that  district.       The   case   was, 
however,  struck  off  for  default  on  6th  July 
1 86 1,  and  the  jurisdiction  deputed   to  the 
Principal   Sudder  Ameens   of  Tirhoot  and 
Patna  ceased.     The  decree-holder  made  a 
fresh  application  for  execution  to  the  Prin- 
cipal Sudder  Ameen  of  Tirhoot,  as  if  that 
officer  had  still  jurisdiction  in  the  matter, 
and    the    case    was    admitted    and    orders 
for    execution    were    passed.       We    think, 
however,     that    the     appellant     is     correct 
in  his  contention  that,   the  execution -case 
having   been  struck  off  the  file,  the  juris- 
diction under  which  the  Principal  Sudder 
Ameen  had  acted  ceased,  and  that  the  proper 
Court  to  apply  to  for  the  fresh  issue  of  the 
execution  was  that  of  the  Judge  who  had 
passed  the  decree.     As  the  respondent  is  un- 
able to  show  us  that  the   Principal  Sudder 
Ameen,  in  proceeding  with  the  case  as  he 
has  now  done,  was  acting  under  authority 
from  the  Judge,  we  think  that  an  appeal 
does  lie  to  this  Court ;  and,  holding  that  the 
Principal  Sudder  Ameen  has  acted  without 
jurisdiction,  we  reverse  his  order  and  decree 
the  appeal  with  costs. 


Sheo  Narain  Singh  (one  of  the  Judgment- 
debtors),  ApptUani, 

versus 

Ram  Purtab  Chowdhry  and  others  (Dcc^e^ 
holders),  Eespondenis, 

Bahoo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

No  one  for  Respondents. 

A  decree  against  the  representatives  of  a  deceased 
person  can  only  be  execnted  against  tKepropa^rf 
the  Ideceased  come  to  their  hands,  so  bngr  ^ftn 
have  rightly  administered  the  estate. 

By  the  decree  of  the  High  Court,  the 
petitioners  were  made  liable  as  representi- 
tives  of  the  deceased.    Execution  is  souglil 
to  be  taken  out  against  them  personally, 
and  the  Principal  Sudder  Ameen  held  thit 
the  decree  as  parsed  by  the  first  Court  wa§ 
mtended  to  be  executed ;  and  this  order  bis 
been  conEnoed  by  the  Judge.      The  (tecrse 
under  the  judgment  of  the  High  Court  can 
only  be  executed   under  the  provisions  rf 
Section  203  of  Act  VIII.  of  1859.    ^^  *• 
debtors  are  in   possession  of  the  property 
belonging  to  the  deceased,  that  property  is 
liable  to  sale ;  and  the  decree-bolder  must 
give  some  proof  that  the  property  he  sccb 
to  «ell  is  property  of  that  kind.    The  debt- 
ors cannot  be  made  personally  responsibfe, 
unless  it  be  proved  that  property  belongins 
to  the  deceased  came  into  their  hands,  and 
that  they   misapplied   it.      We  reverse  llie 
orders    of    the   Lower    Courts,   and  direct 
them  to  proceed  according  to  the  law  as 
above  laid  down  in  Section  203. 


The  1st  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Execution— RepreMiiteUves. 

Cases  Nos.  356  and  357  of  1866. 

MisceUmeous  Appedhfrom  an  order  passed 

by  the  Judge  of  Shahabad,  dated  the  21st 

■  April  1866^  affirming  an  order  passed  by 

the  Principal  Sudder  Anuen  rf  that  Dis-^ 

trict,  dated  the  24th  Febnuary  f866. 


The  2nd  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macphenni, 

Judges. 

Execution— Lifflitation. 
Case  No.  311  of  1866. 

Miscellaneous  Appeal  from  an  order  posset 
by  the  Judge  of  Beerbhoom,  dated  tkt  iM 
February  1866,  rewrsing  a  deasion  paued 
by  the  Sudder  Ameen  of  thai  £kUnct% 
dated  the  22nd  July  /86j. 

JnQard^n  Doss  Milter  and  others 
(Judgment-debtors),  Appellants, 

versus 

Rajah  Rooknee  BuUab  Bahadoor  (Deerte* 
^  holder),  JRespondent. 

d 
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Mr.  R,  2.  Allan  and  Baboos  Otool  Chun- 
der  Mookerjee  and  Sham  Lai  Miiier  for 
Appellants. 

Baboo  Obkoy  Churn  Bose  for  Respondent. 

An  unnecessaiy  and  unsiiocenful  snit  is  not  a  pro- 
ceeding to  enforce  a  decree  within  the  meaning  of 
Section  ao.  Act  XIV.  of  1859. 

In  this  case,  there  is  no  doabt  that  the 
decree^holder  is  oat  of  time,  and  cannot  now 
take  oat  execution  unless  he  is  entitled  to 
exclude  from  the  three  years'  rule  contained 
in  Section  20  of  Act  XIV.  of  1859,  the  time 
during  which  a  certain  suit  was  pending 
between  himself  and  Messrs.  Colvin,  Cowie, 
and  Co.  Having  got  a  decree  against  his 
debtor*  the  decree-holder  applied  for  execu- 
tion in  1859,  which  application  was  eventu- 
ally struck  off  for  default.  Messrs.  Colvin, 
Cowie»  and  Co.  had  about  that  time  sold 
lands  of  the  judgment-debtor  which  had 
been  previously  mortgaged  to  them.  It  is 
unnecessary  to  enter  into  details  as  to  their 
position,  further  than  to  say  that  the  decree- 
bolder  thought  himself  entitled  to  attach 
certain  monies  in  Court  which  Messrs. 
ColviUy  Cowie,  and  Co.  claimed  as  the  pro- 
ceeds  of  their  mortgage.  To  establish  his 
right  to  attach  this  fund,  the  decree-holder 
brought  a  civil  suit  against  Messrs.  Colvin, 
Covie  and  Co.,  making  the  judgment-debtor 
also  a  defendant.  Ihis  suit  was  unsuc- 
cessful both  in  the  Court  of  original  juris- 
diction and  in  the  Appellate  Court,  by 
wi)icb  it  was  finally  dismissed  in  October 
1863.  In  March  1865,  a  fresh  application 
lor  execution  was  made.  The  decree-holder 
srged  that,  though  more  than  three  years  had 
elapsed  since  his  former  application  was 
struck  off,  still  he  was  in  time,  as  his  unsuc- 
cessful suit  was  a  proceeding  to  enforce  his 
decree  within  the  meaning  of  Section  so  of 
Act  XIV.  of  1859.  The  Lower  Court  con- 
sidered that  the  right  to  execute  the  decree 
not  barred. 


We  think  the  order  of  the  Lower  Court 
is  wfoog,  and  we  reverse  it  with  costs.  Two 
decisiODS  of  this  Court  reported  in  s  Weekly 
Reporter  3  (Miscellaneons)  and  6  Weekly 
Reporter  15  (Miscellaneous)  have  been  re- 
ferred to  in  support  of  the  order  of  the 
Lower  Court.  But  they  do  not  apply  to  the 
present  case,  because  the  suits  which  were 
ibea  deemed  to  be  proceedings  within  the 
mrsnang  of  Section  zo,  were  suits  in  which 


the  decree-holder  was  successful,  and  which 
were  properly,  if  not  necessarily,  brought  by 
him  to  enable  him  to  realize  his  debts  by 
removing  obstructions  from  his  path.  Here 
the  litigation,  was  wholly  unnecessary  and 
fruitless ;  no  obstacle  was  (and  never,  we 
must  presume,  could  be)  removed  by  it. 
Such  a  suit  we  do  not  think  comes  within 
the  meaning  of  Section  20,  Act  XIV.  of 
1859. 


The  2nd  August  1866. 

Present:    . 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Execution — Limitatioa. 
Case  No.  305  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdwan,  dated  the 
8th  February  1866,  reversing  an  order 
passed  by  the  Sudder  Ameen  of  that  Dis* 
trict,  dated  the  yth  November  186$, 

Kishen  Mohun  Jush  (one  of  the  Judgment- 
debtors),  Appellant^ 

versus 

Chunder  Kant  Chuckerbutty  (Decree-holder), 

Respondent, 

Baboo  Umbica  Churn  Banerjee  for  Appellant. 

No  one  for  Respondent. 

Tbe  act  of  taking  out  the  proceeds  of  a  previoas  sale 
in  execution  of  a  decree  is  not  a  proceedinfir  wlkioh 
keeps  alive  the  decree  within  the  meaning  otSectioo 
20,  Act  XIV.  of  1859. 

The  money  that  was  paid  to  the  decree- 
holder  in  June  1862  was  a  sum  in  deposit, 
the  proceeds  of  a  previous  sale  in  execution 
of  this  decree.  The  act  of  taking  out  this 
money,  which  really  belonged  to  the  decree- 
holder,  cannot,  we  think,  be  considered  a 
proceeding  such  as  is  contemplated  in  Sec- 
tion 20,  Act  XIV.  of  1859.  Under  this  view 
of  the  case,  we  reverse  the  order  of  the 
Judge.  •« 
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The  2nd  August  1866. 

Present: 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Case  No.  179  of  1866. 


of  process— Landed  proprietors. 


Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Tirhoot,  dated  the  16th 
December  186$. 

Shaikh  Kodrutoollah  and  others 
(Defendants),  Appellants^ 

versus 

Roghoobur  Dutt  Chowdhry  (Plaintiff)  and 
Government  and  others  (Objectors),  Re- 
spondents. 

Mr,  R,  E,  jr  widale  for  Appellants. ' 

Baboo  Kishen  Kishore  Ghose  for 
Government  Respondent. 

Section  25,  Regulation  IV  ,  1793,  is  applicable  to  land- 
ed propnetors. 

Though  the  evidence  against  the  peti- 
tioners is  not  very  strong,  the  Judge  has 
considered  it  worthy  of  credit,  and  the  plead- 
er for  the  appellants  has  not  shewn  us  that 
(he  Judge  was  in  error  in  coming  to  the 
conclusion  which  he  has  done,  and  the 
defendants,  appellants,  have  no  evidence 
sufficient  to  refute  that  produced  in  support 
of  the  charge. 

An  objection  is  taken  that  the  law  under 
which  the  Judge  has  acted,  viz,,  Section  25, 
Regulation  IV.  of  1793,  is  not  applicable  to 
the  defendants  who  are  landed  proprietors; 
but  Section  3,  Regulation  IX.  of  1799,  ex- 
tended the  provisions  of  that  Section  to  all 
classes^,  and  neither  of  the  laws  above  quoted 
have  been  rescinded  by  Act  X.  of  1861. 

We  dismiss  the  appeal.  Government, 
who  have  been  unnecessarily  made  a  re- 
spondent, will  obtain  cost^^ 


JThe  3rd  August  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Appeal  to  Privy  Council  (after  time)— Jurisdic- 
tion (of  Hi|:h  Court). 

Application  for  admission  of  an  Appeal  U 
the  Privy  Council  from  a  decision  patiti 
by  the  High  Court  on  the  sgth  January 
1866,  in  Regular  Appeal  No,  J72  ^ 
i86s. 

Mahomed  Mudsur  (Plaintiff),  Appellant, 

versus 

Ram  Lai  Roy  and  others  (Defendants), 
Respondents. 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Where  a  petition  of  appeal  to  the  Privy  Coundl  was 
returned  because  not  accompanied  with  the  sora  cer- 
tified  or  a  sum  probably  sufficient  to  meet  the  ttacKt 
of  translating  and  transcribing  the  proceedings  n  tke 
case,  and  the  application  was  renewed  after  the  time  for 
appeal  had  expired— Held  that  this  Court  bad  no  far- 
ther jurisdiction  in  the  matter. 

Baboo  Otool  Chundur  Mookerjee  appBes 
to  the  Court  to  receive   his  application  for 
leave  to  appeal  to  Her  Majesty  in  Coundl 
against  a  decree  of  this  Court  made  on  ibe 
29th    January    last.    The    six    months  al- 
lowed by  law   for    preferring    that   appeal 
expired  on  the  29th  of   last  month.    The 
law  (Act  n.  of  1844),  and  the  rules  of  pnc* 
tice,  dated  the  7th  December  1S58,  reqoire 
that  a  party  appealing  to  Her  Majesty  ia 
Council  should  not  only  file  his  petition  d 
appeal,    but   also   deposit,    within    the  six 
months,  security  in  cash  or  Company's  pa* 
per  (or  a  security  bond)  for  Rupees  4,000 
to  meet  the  probable  costs  of  appeal,  and 
also  deposit  either  the  sum  certified  or  a 
sum  probably  sufficient  to  meet  the  expenses 
of  translating  and  transcribing  the  proceed- 
ings in  the  case.     It  appears  that  the  p^ 
litioner   presented    this    petition   of   appeal 
on  the  28th  of  last  month,  being  a  Saturda^i 
together  with  a  security   bond  and  with  a 
tender  of  Rupees  100  to  meet  the  expcnae 
of  translating  and  transcribing  the  transcript 
That  sum  was  not  either  the  sum  certiM. 
nor  a  sum  probably  sufficient  to  meet  ihe» 
expenses.    The  Deputy  Registrar,  ihcitforC 
Returned  the  petition  of  appeal  on  the  fc^ 
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lowing  Court  day,  being  Monday,  the  30th. 
This  proceeding  of  the  Deputy  Registrar 
was  quite  in  accordance  with  the  law  and 
with  rule.  It  is  now  too  late  to  receive 
the  appeal,  the  six  months  having  expired, 
and  the  Court  having  no  further  jurisdiction 
to  deal  with  it ;  and  the  party,  if  he  desires 
to  appeal  to  England,  must  apply  to  the 
Judicial  Committee  of  the  Privy  Council. 


The  6th  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Jurisdiction — Execution  of  decree  (transfer  of). 

Case  No.  351  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  hiylhet, 
dated  the  gth  March  t866, 

Rajeeb   Ram  Doss  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Mahomed  HaseeTn  (Decree-holder), 
Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

JBUr,  C.  Gregory  and  Baboo  Unnoda  Per  shad 
Banerjee  for  Respondent. 

A  ZiJlab  Judge  must  execute  his  own  decrees,  and 
has  DO  power  to  direct  the  Principal  Sudder  Ameen  to 
up  and  dispose  of  an  application  for  execution. 


"  first  decree  in  the  suit,  and  shall  be  exe- 
"■  cuted  by  that  Court  in  the  manner  and 
**  according  to  the  rules  hereinbefore  con- 
**  tained  for  the  execution  of  original  de- 


"  cree." 


Under  these  circumstances,  we  set  aside 
the  whole  of  the  proceedings  before  the 
Principal  Sudder  Ameen,  and  remand  the 
case  to  the  Judge  by  whom  \the  decree 
must  now  be  executed. 


Thx  first  decree  in  this  suit  was  passed 
by  the  Judge  of  Sylhet.  There  was  an 
^peal  to  this  Court,  after  the  disposal 
(tf  which  an  application  for  execution  was 
made  to  the  Judge,  who,  instead  of  dealing 
with  it  himself,  transferred  the  application 
to  the  Court  of  the  Principal  Sudder  Ameen 
for  disposal.  The  Principal  Sudder  Ameen 
has  attempted  to  execute  the  decree,  and 
the  present  appeal  is  from  his  proceed- 
ings. 

We  think  that  the  whole  of  the  proceedings 
taken  hi  the  Principal  Sudder  Ameen's 
Coart  are  nugatory,  that  Court  having  no 
jttrisdiction  to  deal  with  the  case.  The 
Judge  had  no  power  to  transfer  the  execu- 
tion of  his  own  decree  to  the  Principal 
Sudder  Ameen's  Court  or  to  any  other 
Court.  The  words  of  Section  362  of  AA 
VllI,  of  1859  ^^^  c^^^^  ^"d  distind  upon 
that  point,  and  leave  no  discretion  to 
the  Court — "  Application  for  execution 
^*  of  the  decree  of  an  Appellate  Court  shall 
'*  be  made  to  the  Court  which  passed  the* 


The  6th  August  1866. 

'Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

ActVIII.of  X859,  Section  1x9— Ez-parte  decree. 

Case  No.  76  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of 
Mymensingh,  dated  the  jM  /February 
1866. 

Shib  Chunder  Bhadooree  and  others 
(Defendants),  Appellants, 

versus 

Luckhee  Debia  Chowdhrain  (Plaintiff), 

Respondent. 

Bahoo  Kishen  Dyal  Roy  for  Appellants. 

Baboo  Juggodanund  Mookerjee  for 
Respondent. 

The  30  days  '*  after  any  process  for  enforcing  the 
judgment  has  been  executed'*  within  which  a  defendant 
may  apply  under  Section  119,  Code  of  Civil  Proce- 
dure, for  an  order  to  set  aside  an  ex-parte  decree,  mean 
30  days  after  the  execution  of  any  process  against  the 
person  or  property  of  the  defendant. 

This  was'  an  application,  under  Sectioij 
119  of  Aft  VIII.  of  1859,  to  set  aside  an 
ex-parte  decree  on  the  ground  that  the  appli- 
cant  had  not  been  served  with  the  summons 
in  the  suit,  and  did  not  appear,  because  he 
did  not  know  that  any  suit  had  been  insti- 
tuted. The  Lower  Court  has  refused  this 
application  as  being  made  more  than 
thirty  days  after  process  for  enforcing  judg- 
ment has  been-extjcuted.  We  think  that 
the  words  '*  process  for  enforcing  the  judg- 
ment has  been  executed"  refer  to  process 
executed  against  the  person  or  property 
ot  the  judgment-debtor — ^process  so  execut- 
ed as  to  make  it  certain  that  the  debtor  has 
got  notice  of  thtf  execution  of  the  decree 
against  him.  In  the  present  instance,  the 
applicant,  while  admitting  that  certain  lands 
have  been  aUached,  says  that  they  are  lands 
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in  which  be  is  in  ik>  wav  interested  and  of 
which  he  is  not  in  possession;  and  be  alleges 
that  he  did  not  know  of  these  lands  having 
been  attached  as  his,  and  that  he  did  not 
in  any  other  way  become  aware  of  the 
ex*parte  decree  until  within  thirty  days 
prior  to  his  application.  The  Lower  Court 
clearly  ought  to  have  enquired  into,  and 
decided  upon  the  truth  of  these  allegations, 
If  true,  the  application  ought  to  have  been 
granted ;  if  untrue,  and  notice  of  the  decree 
more  than  thirty  days  before  the  application 
was  brought  home  to  the  judgment-debtor, 
then  it  ought  to  have  been  refused. 

The  case  is  remanded  to  be  re-tried  with 
reference  to  the  above  remarks.  The  Court 
will  take  the  case  up  at  once  out  of  its  re- 
gular turn,  and  will  dispose  of  it  with  th« 
least  possible  delay. 


The  6th  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Lunatic  (Manager  of  estateof)— Hindoo  widow. 

Case  No*  204  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Raj  shaky  e^  dated  the  yd 
March  1866, 

Dinobundhoo  Shaha,  Appellant, 

versus 

WoomaSoondureeDossia,  Guardian  of  Hurish 
Chunder  Shaha  (Insane)  Respondent, 

Mr,  6,  C,  Paul  and  Baboo  Mohinee  Mohun 
Roy  for  Appellant. 

Baboos    Onookool    Chunder   Mookerjee  and 
Sreenath  Dass  for  Respondent. 

The  appointment  of  a  Hindoo  widow  as  managfer  of 
the  estate  of  a  lunatic  is  always  undesirable  if  any  other 
suitable  person  can  be  found. 

Wi  think  the  Lower  Court  acted  quite 
rightly  in  not  appointing  Dinobundhoo 
to  manage  the  affairs  of  the  lunatic,  and 
also  acted  rightly  in  appoiiying  the  lunatic's 
sister  to  be  guardian  of  his  person. 

But,  in  our  opinion,  the  sister  ought  not 
to  have   been  appointed   manager  of   the 


estate.  She  is  a  Hindoo  widow,  and  tk 
appointment  of  such  a  person  is  always 
undesirable  if  any  other  suitable  mnagn 
can  be  found.  Moreover,  she  is  by  no  meaas 
specially  qualified  for  such  a  charge,  judging 
from  the  remarks  made  upon  her  by  the 
Moonsiif.  Her  appointment  as  manager  is 
set  aside,  and  the  Judge  must  appoint  eith« 
the  public  Curator  or  some  other  fit  peisoi 
to  be  manager  of  the  estate. 

The  order  of  the  Lower  Court  is  modified 
accordingly.  The  appellant  will  bear  his 
own  costs  of  this  appeal.  The  re^Kmdeot 
is  entitled  to  her  costs  out  of  the  lonatic's 
estate. 


The  6th  August  1866. 
Present  : 


The  Hon'ble  G.  Loch  and  A.  G.  Macpherson  \ 

Judges, 

Attachment  of  immoveable  propertj—Iiregnitf- 

ities. 

Case  No.  358  of  1866. 

Miscellaneous .  Appeal  from  an  order  fatud 
by  the  Judge,  of  NooghJy,  doled  de  jri 
May  1866,  affirming  an  order  pasted  if 
the  Sudder  Ameen  of  thai  Distrid,  deUi 
the  gth  March  1866. 

Mussamut  Kooranee  Bibee  (Objector), 

Appellant, 

versus 

Bhoobun   Mohinee  Dossee    (Decrce-boUcr) 
and  others  (Judgment-debtors),  Respondinls. 

Baboo  Romanath  Rose  for  Appellaiu. 

Baboo  Tarucknath  Dutt  for  Respondents. 

An  attachment  of  immoveable  property  is  not  vo» 


able  merely  because  all  the  forms  prescriL ^^ 

239,  Code  of  Civil  Procedare,  have  not  been  fofc*** 
when  the  irregularities  complained  of  aie  jn**^''2^ 
and  not  productive  of  any  substantial  injury  t^  ^ 
person  who  obje<5t8  to  the  proceeding. 

In  this  appeal,  we  are  asked  to  declare  an 
attachment  of  immoveable  propertj  ^A 
because  the  forms  prescribed  in  Section  239 
of  Ad  Vin.  of  1859  have  not  been 
gone  through.  The  judgment-debtor  is  ^ 
appellant,  and  her  objections  are  that  the 
written  order  of  attachment  was  not  read 
aloud  on  the  property,  and  that  there  ^ 
nothing  on  the  record  to  show  that  the  ofdcr 
was  stuck  up  in  the  Court-house  or  in  ib« 
Collectorate.  She  does  not  attempt  to  ^^ 
that  the  order  was  in  fact  not  stuck  op  bsib 
tn  the  Court-house  and  in  the  CoUcclori 
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office ;  and  she  admits  that  a  proclamation  by 
beat  of  drum  was  made  on  the  lands,  so  that 
she  was  herself  made  fully  aware  of  the  fact 
of  the  attachment. 

We  by  no  means  concur  with  the  Lower 
Court  in  presuming,  or  in  considering,  that 
there  is  any  legal  presumption  that  the 
Court  which  had  to  attach  this  property  did 
attach  it  in  the  manner  provided  by  Section 
339.  The  proceedings  have  evidently  been 
conducted  in  a  most  careless  manner;  and 
the  Court  has  distinctly  failed  in  its  duty  in 
not  putting  upon  the  record  satisfactory 
evidence  of  the  attachment  having  been  duly 
made.  Nevertheless,  the  irregularities  com- 
plained of  are,  under  all  the  circumstances 
of  the  case,  in  our  opinion,  immaterial,  and 
not  productive  of  any  substantial  injury 
or  injustice  to  the  appellant  who  alone  now 
objects  to  the  proceedings.  We  therefore 
should  not  be  justified  in  interfering.  How 
far  the  position  of  the  judgment- creditor 
may  be  affected  by  what  has  been  done  or 
omitted  may  be  a  question  with  reference  to 
the  terms  of  Section  240.  But  upon  the  con- 
sideration of  that  question  we  need  not  enter 
until  it  shall  arise,  which  on  this  application 
it  does  not. 

In  holding  that  the  irregularities  alleged 
are  immaterial  so  far  as  this  application  is 
concerned,  we  must  not  in  any  degree  be 
supposed  to  hold  that  any  want  of  attention 
to  the  provisions  of  Section  249  may  not 
prove  fatal  to  a  sale  of  this  property,  if  any 
sale  take  place. 

The  appeal  is  dismissed  with  costs. 


The  6th  August  1866. 

Present: 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Minor*— Act  XL.  of  1858,  Section  7— Accounts. 

Case  No.  231  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Shahabad,  dated  the  28th 
February  1866. 

Mussamut  Soukolly  Koonwar,  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

An  administrator  holdingr  a  certificate  under  Section 
7,  Act  XL.  of  1H5/*,  is  not  bound  to  file  in  Court  pericdi- 
c*l  accounts  of  monies  realized  and  disbursed  on  account 
of  the  minor. 

The  question  raised  in  this  appeal  is  whe- 
ther an  administrator  holding  a  certificatt- 
onderSeition  7,  Act  XL.  of  1858,  is  bound  y> 
submit  periodically  accounts  of  monies  real- 
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ized  and  disbursed  on  account  of  the  minor* 
The  Judge  has  held  that  every  holder  of  a 
certificate  is  bound,  when  ordered  by  the 
Court,  to  file  accounts,  and  that  no  one  is 
exempt  on  the  score  of  relationship  from 
this  obligation.  It  is  contended  before  us 
that  only  public  curators  or  administrators 
appointed  by  the  Court  under  Section  10  of 
the  Aft  are  required  to  give  in  periodical 
accounts,  but  not  holders  of  certificates  under 
Section  7. 

After  carefully  examining  the  Aft,  we 
come  to  the  conclusion  that  the  law  does  not 
require  a  party  holding  a  certificate  uiider 
Section  7  to  produce  accounts,  unless  sued 
for  such  under  Section  19  of  the  Aft  by  any 
relative  or  friend  of  the  minor.  Public  . 
curators  or  administrators  appointed  under 
Section  10  are  required  by  the  provisions  of 
Section  16  to  put  in  annual  accounts,  to  the 
accuracy  of  which  any  relative  or  friend  of 
the  minor  may  take  objections.  But,  where 
a  party  is  appointed  under  Section  7  to  ad- 
minister to  the  estate,  it  appears  t^  us  that 
he  is  bound,  as  was  the  practice  before  the 
passing  of  the  Aft,  to  account  only  to  the 
minor  on  his  attaining  majority,  and  to  no  one 
else ;  though,  of  course,  he  is  liable  to  have 
the  certificate  withdrawn  under  Section  Ji, 
should  any  sufficient  cause  for  its  withdrawal 
be  proved  to  the  satisfaction  of  the  Cotut 
which  gave  it.  The  order  of  the  Judge  is 
reversed. 


The  loth  August  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Curator's  Act,  XIX.  of  1841  (Effect  and  objects 
oO— Framing  of  issues— Client  andpleaoer— 
Jurisdiction  (of  High  Coort). 

Case  No.  309  of  i866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya^  dated  the  Jth  April 
1866. 

Jusoda  Koonwar,  PetiHoner^ 

versus 

Baboo  Gouree  Byjnath  Pershad,  Opposite 

^    Party. 

Mr.  R.  V.  Doyne  and  Baboos  Kishen  Ki^ 
shore  Ghose,  Lk^wda  Persad  Banerjee^  and 
Mohesh  Chunder  Chowdhry  for  Petitioiier* 


Mis^Mmp^s 
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Mr,  £*  T,  Allan  and  Bahoos  Dwarkanath 
\  MtiUry  Onookool  Chunier  Mooktrjuy 
\  Kishen  Succa  J^ookerjce^  and  Tarucknath 
.    Sdn  far  Opposite  Party. 

;  >^f)iere  a  Ju40«>  oo  hearing  an  anplication  under  Act 
XlH.  o(  1S41  from  the  nephew  of  a  oeceased  Hindoo,  in 
"which  no  case  of  force  or  fraud,  nor  of  a  likelihood  of 
'niiiftliqji(lropr)atiiiii,  nor  of  ati  inahiUty  to  proceed  by  rc- 
'guUr  sujit,  wa$  submitted  to  the  Judge,  simply  on  the 
^l^mn declaration  of  the  complainant,  and  without  mak- 
'ftig'  the  perli*tiinary  enquiry  required  hy  Section  %y 
fsitiiii  kb  dtatUn  to  the  widow  complaiaed  of — Held 
that  the  defect  in  the  Judge's  procedure  has  been  cured 
by  the  widow  appearing  and  opposing  the  application 
'cfft  its  merits. 

.  The  objects  of  Acts  XIX.  of  1841  and  XXVII.  of  t86o 
are  so  dirorent,  that  two  cases  under  those  Acts  respect- 
ively cannot  be  decided  entirely  upon  issues  common  to 
bOTH.  In  this  ca^,  although  the  widow  was  not  bound  by 
the  mistaken  consent  of  her  pleader  to  abide  by  the  issues 
>f  law  erroaiM>usiy  framed  by  the  Judge — Held  that  the 
[u^ge^s  error  in  drawiog  the  issues  eave  this  Court  no 
"tttMiction  to  interfere  with  an  order  as  to  which,  by 
kkm  v^^  Act  XIX.  of  1S41,  naither  apipeal  nor  revt- 
Stan  was  allowed. 

yoffkiOHj  y. — The  facts  of  the  case  upon 
.  which  thif  present  application  is  founded  are 
.  fits  follow* : — 

TUe  person  on  whose  behalf  the  applica- ' 
.  tioa  \%  made  is  the  widow  of  the  kte  Joy 
,  Ku^^n  Lai,  and  the  opposing  party  is  Gouree 

Byinath  Pershad,  hi^  nephew. 
,      joy  Kurun  Lai  died  in  December  1865, 
leaving  his  widow   in  possession  of  a  very 
\  large  real  and  personal  estate,  to  the  amount, 
it  f^  said,  of  nearly  a  million  sterling.     He 
j  made  no  will,  and  the  A'hole  of  this  pro- 
perly is  claimed  by  the  nei)hew;  and  it  is 
admitted  that,  according  to  the  Benares  Law 
which   governs   the  family,   the   nephew   is 
entitled,  unless  there  was  separation  in  estate 
at  the  time  cff  Joy  Kurun's  d«atfa. 

On  the  19th  February  1866,  the  nephew 
presented  a  petition  in  the  Court  of  the 
,  |ll4^  ^t  Gya,  imder  Act  XIK.  of  1841, 
praying  that  ppsfia$«ion  of  the  property 
m,ight  be  delivered  to  him.  He  made  a 
'  dq)t)sltiDn  in  support  of  this  petition,  in 
which  he  merely  denies  the  widow's  title 
and  asserts  his  own. 

Upon  this  <3tateii^nt,  the  Judge  directed 
,   the  widow  to  come  in  and  show  cause  against 
,   the  application,  which  she  accordingly  did 
0*1  the  2nd  of  February  following. 

A  daughter  of  Joy  Kurun  Lai  also  pre- 
sented, a  p^tiUDn  op  the  9th  of  March  in 
opposition  to  the  nephews  claim  for  posses- 
sion. 

..•  The  nephew  filed  a  statement  replying  to 
Ithose  of  tlie  widow  and  the  daughter. 

In  the  meantime,  the  ftidow  had  applied 
•'.  to  thesaane  Jtidge  for  a  certificate  to  enable 
.'  hex  to  codlect  the  debts  ^e  to  the  deceased 
.  iMuter  Aot  XXVII.  of  i860.     To  tbis.petir 


tion  the  daughter  and  nephew  appeasd 
separately  as  objectors.  The  nephew  aho 
filed  a  cross-petition  for  a  certificate  vndff 
the  same  Ad.  against  which  tKe  widow  ud 
daughter  appeared  as  objectors. 

The  above  three  petitions — one  under  Ad 

XIX.  of  1841,  and  two  under  Aft  XXVII. 

of  i860 — being  all  before  the  Court  at  Ac 

same   time  by   consent  of  the  pleaders  ob 

both  sides,  the  Judge  determined  to  tiy  it 

once,  and  upon  the  same  issues,  the  differeot 

questions  of  law  arising   under  those  tvD 

Ads;   and   a  certain   state  of    facts  ba&f 

admitted,  he  proceeded  to  determine  wh^ 

ther  these  circumstances    amounted  to  t 

complete  separation. 

The  issues  are  as  follows : — 

tsL — If  it  be  proved  by  oral  and  doco» 

mentary  evidence  on  the  part  of  the  pcti- 

tioner,  Jus^a  Koonwar  (widow),  that  toA 

Gouree   Byjnaih   Pershad   and  J07  Kun* 

LaU  iii  the  lifetime  of  the  said  Joy  Konn 

Lai,  and  for  many  years  previous  diercft^ 

collected  separately,  and  exclusively  of  eacfc 

other,  8  annas  of  the  immoveable  property 

derived  from  Roy  Pirthee  Singh,  also  »pa* 

rately  granted  pottahs  to  ryots,  and  receiwd 

kubooleuts  from  them,  and  also  separatdf 

paid    Government    revenue    in    regard  to 

their  respective    8  annas  share  of  the  ^ 

estate,  would  such  acts  amount  to  legal  s^ 

paration  between  the  said  Joy  Knrun  Lil 

and  Gouree  Byjnath  Pershad  according  to 

the  Miiakshara  ? 

2nd. — If  the  several  acts  specified  io  ^ 
first  issue  in  law  should  be  considered  «d& 
cient  per  se  to  constitute  a  legal  scparatiot 
between  the  parties  a^esaid,  would  sack 
separation  be  negatived  by  ibe  eiprea  ifl- 
mission  of  Joy  Kurun  Lai  in  various  Wto 
and  proceedings  (the  last  being  as  late  as 
July  1863)  thai  he,  the  said  Joy  K«nm  W 
and  Gouree  Byjnath,  were  joint  and  nirf- 
vided  in  estate ;  and  also  by  the  fact  ^ 
several  kubooleutnamahs  and  mookhtiat* 
namahs  in  the  joint  names  of  the  said  Goawj 
Byjnath  and  J^  Kiiru»  Lai  were  Vf^ 
by  them  as  late  as  1865  for  suits  instW* 
and  defended  in  their  joint  aaniftS? 

These  issues  are  somewhat  oddly  dia*>» 

but  it  is  clear  that  the  question,  and  the  o^f 

question,  submitted  to  the  Court  was,  wb^ 

ther,   at  the  death  of  Joy  KuniQ  W»  "* 

I  family  was  joint  or  separate? 

The  several  applications  for  a  certiWJ 
I  under  Ad  XXVII.  of  i860  were  coa**«'» 
'  first,  and  \he  Judge,  having  come  to  jl**^ 
I  elusion,  on  ihe  facts  submitted  to  ^"\*j 
^  the  family  was  joiot,  on  thai  ground  cdal^ 
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the  appficaiion  o!  the  widow  and  daughter, 
and  granted  the  certificate  prayed  for  by 
die  nepfaei^. 

On  the  same  day,  and  upon  the  same 
grounds,  possession  of  ihe  moveable  and 
immoveable  property  of  the  deceased  under 
Act  XIX.  of  1841  was  also  granted  to  the 
nephew^  .   . 

Subsequently,  upon  the  application  of  Mr. 
Doyne  on  behalf  of  the  widow,  we  granted 
a  rule  calling  upon  the  nephew  to  show 
cause  why  the  order  of  the  Judge  in  the 
Act  XIX.  case  should  not  be  quashed,  as 
having  been  made  without  jurisdiction, 

The  first  objection  taken  is  that  the  Judge 
did  not  make  the  preliminarj-  enquiry  neces- 
sary under  Section  3  before  summoning  the 
widow.  Thai  Section  enacts  that  the  Judge 
shall,  "in  the  first  place,  enquire,  .by  the 
solemn  declaration  of  the  complainant,  and 
by  itltnesses  and  documents  at  his  discre- 
tioo,  whether  there  be  strong  grounds  for 
believing  that  the  party  in  possession  has  no 
lawful  title,  and  that  the  applicant  is  really 
entitled,  and  is  likely  to  be  materially  pre- 
judiced if  left  to  the  ordinary  remedy  of  a 
regular  suit,  and  that  the  application  is 
made  bond  fide."  The  4th  Section  pro- 
vides that,  "  in  case  the  Judge  shall  be  satis- 
fied of  the  existence  of  such  strong  ground 
of  belief,  but  not  otherwise,  he  shall  cite  the 
party  complained  of." 

The  Judge  in  this  case  was  satisfied  by  the 
solemn  declaration  of  the  complainant,  and, 
without  requiring  any  other  witnesses  or 
documents,  issned  his  citation  to  the  widow. 
She  appeared  by  her  vakeel,  and  contested 
the  application  on  its  merits.  And  here 
ft&otfaer  point  arises,  namely,  whether  under 
Section  3  the  applicant  is  bound  to  support 
his  application  in  the  first  instance  by 
documents,  or  witnesses,  or  both,  or  whether 
the  Judge  may  issue  a  citation  upon  the 
applicant's  own  testimony. 

It  is  further  objected  that,  even  if  the 
parties  were  properly  before  the  Court,  still 
that  the  Judge  has  erred  in  the  way  in 
which  he  disposed  of  the  application,  and 
that  he  has  so  erred  as  to  exceed  his  juris- 
diction. 

I  proceeil  to  deal  with  these  "objections  in 
their  order. 

First  as  to  matter  which  has  to  be  proved 
before  citation.  Upon  this  part  of  the  case, 
it  is  plain  to  me  that  the  Judge  has  so  entirely 
ened  that,  if  the  matter  were  before  us  on 
appeal,  or  if  this  Court  had  authority  to  set 
aside  the  order  by  reason  of  defect  in  law,  wi* 
•hookl  have  no  hesitation  in  doing  so. 


The  power  of  suiVimary  adjudication  ve^-' 
ed  in  the  Zillah  Judges'by  this  Act  afltondS' 
an  extraordinary  remedy,  and  is  intended  tb' 
meet  extraordinary  cases. 

The  circumstances  in  Avhtch  the  Ovil* 
Courts  are  empowered  to  exercrsfe  this  j«fl%-" 
diction  and  the  circumspection  retjirirdd' 
from  the  Judges  who  exercise  it,  are  «tt* 
forth  in  the  Preamble  to  the  Act. 

"  Whereas,''  it  begins,  **  muth  ittconyenl*- 
"  ence  has  been  experienced,  w1*ipre  p«erft»ttfe- 
**  have  died  possessed  of  moveable  and  IW-: 
"moveable  property,  and  the  same  hasbielfffe. 
'•taken  upon  pretended  claims  oT  rtght-by 

"  gift  or  succession ; the  ifc- 

•*  lays  of  a  regulaf  suit  and  the  inability  df" 
"  heirs  when  out  of  possession  to  prosecute 
**  their  rights,  affording  aftrong  teftvplallo^- 
**for  the  employment  of  force  or  ftaud  In 
"order  to  obtain  pos-^ession.  And  w^ieffeas 
**  from  the  above  causes  the  circumstanefe  df • 
"actual  possession,  when  taken  upott  >a 
"  succession,  does  not  afford  an  indicatitttt  of 
"  rightful  title  equal  to  that  of  a  decisttm  by 
''  a  Judge  after  hearing  all  parties  in  a  sum- 
"  mary  suit,  thotigh  such  siimmir^*  suit  ittay 
"  not  be  sufficient  to  prevent  a  party  removed 
"  from  possession  thereby  from  instituting  a 

"regular  suit And  where- 

"as  it  will  be  very  inconvenient  t6  S«rtterr* 
"fere  with  successions  to  estates  by 

" summaty  stffWj 

"unless  satisfactory  grounds  for  sUCh  p*6* 
"ceedings  shall  appear,  and  im!eSfS  sUcfc 
"proceedings  shall  be  recjuired  by  of  tytt 
"behalf  of  parties  giving  satlsrfactwy  pt^ 
"that  they  are  likely  to  be  materially  pre* 
'' judiced  if  left  to  the  ordinary  remedy  i^  a 
"  regular  suit." 

Now,  these  words  very  clearly  indicate 
that  the  Act  was  passed  in  wder  to  meet 
cases  of  wrongful  possession  or  disturbance 
of  possession  unaer  pretended  claims  pf 
right,  and  to  discountenance  the  employment 
01  force  ZT\<\  fraud.  Also  that  the  decision 
by  the  Judge  was  not  to  be  of  such  a  nature 
as  to  supersede  the  necessity  of  a  regiflar 
suit ;  and,  thirdhy  that  the  applicant  was  to  be 
left  10  his  ordinan'  remedy  l)v  suit,  unless  he 
shewed  that,  if  so  left,  he  was  likely  to  be 
matcFially  prejudiced.  And  the  provisions 
enacted  correspond  very  closely  with  those 
recitals. 

Section  3  provides  that  the  Judge  "  sbatl, 
"  in  the  first  placg,  enquire  .  .  .  .  . 
"  whether  there  be  strong  reasons  for  beli^V- 
"  ing  that  the  party  in  possession  had  ti0 
"  lawful  title,  and'^bat  the  applicant  \%  reatty 
^'entitled,    and   is  tikdy  to  be  matertiltlV 
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"prejudiced  if  lefi  to  the  ordinary  remedy 
of  a  regular  suit,  and  that  the  applicaiion 
is  made  bond  fide** 

The  4th  Section  goes  on  :  "  .  .  .  in 
*'  case  the  Judge  shall  be  satisfied  of  the  exist- 
"  ence  of  such  strong  ground  of  belief,  but 
**not  otherwise,  he  shall  cite  the  party  com- 
"  plained  of."  So  that,  before  the  Judge  could 
lawfully  issue  the  citation,  he  had  to  be  satisfied 
upon  the  four  points  specified,  and  upon  all  of 
them  the  applicant  was  to  show  him  strong 
ground  of  belief,  and  otherwise  he  was  not  to 
proceed. 

A  slight  case  would  not  be  sufficient. 
The  title  and  bona  fides  of  the  applicant 
must  be  primd  facie  clear ;  it  must  also  be 
manifest  that  the  party  complained  of  had 
no  lawful  title  to  possession,  and  that,  if  the 
applicant  were  referred  to  a  regular  suit, 
he  would  be  a  serious  sufferer,  as  by  the  risk 
of  waste  or  misappropriation,  or  by  his 
inability  to  prosecute  his  rights  when  out 
of  possession. 

Now,  what,  in  the  present  instance,  was 
the  case  submitted  to  the  Judge  of  Gya? 
Certainly  neither  force  nor  fraud — neither  a 
likelihood  of  misappropriation,  nor  an  inabi- 
lity to  proceed  by  regular  suit. 

The  case  was  simply  one  of  two  brothers 
Hying  under  the  Mitakshara  Law,  possessed 
of  equal  moieties  of  property,  moveable  and 
immoveable,  of  immense  extent,  of  whom 
one  died  leaving  a  widow  and  a  daughter. 
It  seems  to  have  been  admitted  that  the  bro- 
thers had  lived  in  separate  houses,  and  had 
separately  collected  their  shares  of  rent.  But 
the  surviving  brother  alleged  that  these  cir- 
cumstances did  not  constitute  a  separation  in 
estate  according  to  Hindoo  Law,  and  that 
consequently  he  was  entitled.  And  it  was 
vaguely  asserted  that  the  widow  in  posses- 
sion was  likely  to  commit  waste. 

Now,  here  it  was  quite  manifest  that  the 
widow  was  holding  her  deceased  husband's 
estate  under  a  state  of  facts  which  the  Civil 
Courts  might  very  possibly  interpret  as  giv 
ing  her  a  valid  right  to  retain  it.  The  appli- 
cant had  already  in  his  own  right  viry  ex- 
tensive property  equal,  or  nearly  equal,  to  that 
which  he  was  claiming,  and  nothing  restrained 
him  from  bringing  a  regular  suit ;  and  the  suit 
once  instituted,  he  could  have  immeii lately 
obtained,  on  showing  cause  for  it,  an  injunc- 
tion nnder  Section  92  of  Act  VlII.  of  1859. 

Beyond  all  doubt,  therefore,  this  waj>  a 
case  in  which  the  Judge,  on  hearing  the  pc  ti- 
tion,  ought  to  have  refused  to  act ;  and  it  must 
te  remarked  that,  whatever  the  need  for 
nummary  proceedings  lik%  the  present  which 


may  have  existed  in  1 841, -things  have  great- 
ly altered  in  the  quarter  of  a  century  vbicb 
has  elapsed  since  the  passing  of  the  Act,iiui 
the  considerations  which  led  to  its  enactmeBi 
are  greatly  less  cogent  under  the  Civil  ?«• 
cedure  Code.  Formerly,  ii  was  notorious  tfan 
Civil  suits  were  protracte  1,  in  one  shape  or 
another,  frequently  for  a  life-time,  whereai 
now  the  average  duration  of. suits  is  prohablr 
less  than  a  year,  and  appeals  to  the  hii^heft 
court  in  the  country  are  decided  with  equal 
expedition. 

Upon  all  grounds,  therefore,  I  think  the 
Judge  was  wrong  in  citing  the  widow;  bitf 
then  it  is  contended  that  this  defect  has  bea 
cured  by  her  appearance  and  opposing  tix 
application  on  its  merits. 

To  this  argument,  I  feel  compelled,  after 
much  consideration,  to  assent.  She  cert^nh 
was  competent  to  have  demurred  to  the  pro- 
ceedings on  the  ground  that  the  judge  did 
not  appear  to  have  been  satisfied  upon  tke 
points  specified  in  the  3rd  Section ;  hot  I  oik 
not  say  that  she  might  not,  if  she  was  so 
advised,  accept  the  citation,  waiving  that 
objection,  and  submit  to  the  Judge's  determi- 
nation of  the  right  to  possession.  As  she 
actually  did  take  this  course,  I  tbiok  it  is 
now  too  late,  after  the  determination,  to  sif 
that  she  was  improperly  cited. 

Whether,  if  the  objection  had  been  tifcoa 
in  time,  and  the  Judge,  overruling  it,  hid 
proceeded  to  determine  the  right  to  posses- 
sion, this  Court  could  have  set  aside  tbeopder 
as  made  without  jurisdiction,  it  is  not  neces- 
sary to  decitie  in  this  case,  and  I  express  w 
opinion  on  the  point. 

As  to  the  question  whether  an  cnqniiT 
merely  on  the  solemn  declaration  of  the  ap- 
plicant himself  was  legally  sufficient,  it  is 
also  needless  to  express  an  opinion  for  die 
reasons  already  stated  ;  but  I  may  observe  that 
the  words  ot  the  Act  are  "by  the  soIcbb 
declaration  of  the  complainant,  and  by  wit- 
nesses and  documents  at  his  discretion,*' wbSdi 
words  appear  to  leave  the  taking  of  furtbw 
evidence  at  all,  as  well  as  the  amount  of  siicb 
evidence,  wholly  w-ithin  the  discretion  of  ih« 
Judge  so  lor.g  as  he  came  by  strong  rea><»s 
tor  believing  »he  allegations  which  the  appli- 
cant had  tolhske. 

I  now  come  to  the  second  main  objectiw. 
which  is  that,  even  if  the  parties  were  pro- 
perly before  his  Court,  the  Judge  has  so 
completely  miscarried  in  his  mode  o^  deal- 
ing with  the  application  as  to  have  gwe 
beyond  his  jurisdiction,  and  that,  conseqaw*- 
ly,  the  order  may  and  ought  10  be  set  aaidt 
^pon  thia  ground. 
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NoWy  it  mnst  be  said  that  it  would  be  diflH- 
colt  to  go  further  wrong  in  framing  issues 
than  the  Judge  has  gone  in  the  case  before 
us.  The  Judge  had  to  decide  at  the  same 
time  upon  two  questions  between  these 
parties — one  being  the  present  case,  the  other 
a  contest  for  a  certificate  under  Act  XXVII. 
of  i860  enabling  the  party  who  obtained  it 
to  collect  the  debts  due  to  the  estate  of  the 
deceased. 

Now,  Act  XX.  of  184 1  (repealed  and  re-en- 
acted in  an  amended  shape  as  Act  XXVII. 
of  i860),  though  passed  simultaneously  with 
Act  XIX.  of  the  same  year,  had  quite  a 
different  purpose  in  view,  and  contemplated 
an  enquiry  of  a  different  kind. 

In  the  one  case,  there  was  a  party  in  pos- 
session who  was  not  to  be  disturbed  unless 
bis  possession  was  manifestly  wrongful.  In 
the  other  case,  there  was  no  consideration 
trising  out  of  possession,  and  the  Court, 
with  several  claimants  before  it,  all  standing 
.upon  equal  ground,  had  to  '*  determine  the 
right  to  the  certificate,  and  to  grant  the  same 
acci^dingly/' 

To  say  that  a  case  under  the  first  and  one 
under  the  second  of  those  two  Acts  can  be 
decided  entirely  upon  issues  common  to  both, 
-  implies,  therefore,  a  misconception  of  the 
meaning  of  one  or  other  of  the  Acts.  In  the 
present  instance,  it  is  the  meaning  of  Act 
XIX.  of  1 84 1  that  has  been  lost  sight  of. 

But  then  it  is  said  that,  the  appellant's 
.pleader  having  given  his  consent  to  thos^ 
•issues,  she  is  bound  by  his  act,  and  may  not 
contend  that  those  issues  were  erroneous. 
This  argutnent,  however,  in  my  opinion, 
assames  for  pleaders  in  the  Mofussil  Courts 
of  this  country  an  authority  which  they  do 
not  possess,  and  with  which  it  would  not  be 
safe  to  invest  them,  and  which,  rtioreover,  as 
we  shall  show,  is  not  contemplated  by  the 
.law  of  procedure  in  India. 

In  England,  no  doubt,  the  law  is  that 
parties  are  bound,  not  merely  by  admissions, 
but  by  the  view  taken  of  their  cases,  and 
the  mode  of  conducting  them,  by  their  Coun- 
sel at  the  trial. 

In  the  Mofussil  Courts,  no  doubt,  particu- 
lar acts  done,  within  .  the  conditions  of  the 
•See  cases    cited    in     vakalutnamah      and 

Macphefson's  .  Civil     Pro-     admissions  of  fact  by 

««ittre,  4th  Edition,  page     the  pleader  are  bind- 

209,  notes  «  and  f.  j^^^    ^„    ^^^     ^,ig„^» 

bat  we  cannot  hold  that  the  client  is  bound 
by  the  mistaken  consent  of  his  pleader  to 
abide  by  issues  of  law  erroneously  framed 
by  the  Judge,  and  not  properly  arising  in 
the  case.  * 


There  is  but  a  slight  analogy  between  a 
barrister  in  English  Courts  of  Justice  and  a 
Mofussil  pleader. 

The  former  is  usually  entrusted  with  the 
conduct  of  a  cause  (through  an  attorney)  by 
reason  of  his  learning  and  ability ;  he  is  re- 
sponsible to  the  Court,  and  to  the  profession 
of  which  he  is  a  member,  for  his  professional 
conduct,  and  he  has  well-known  privileges 
and  immunities. 

The  vakeel  is  simply  the  representative 
of  the  suitor,  possessed  of  his  personal  con- 
fidence, and  in  direct  communication  with 
him,  but  having  neither  in  theory  nor  in  fact 
the  learning  and  the  varied  experience  of 
the  English  barrister. 

The  pleader  is  presumably  well  acquaint- 
ed with  the  facts  of  the  case  in  which  he  is 
employed,  and  he  is  bound  to  an  honest 
care  for  his  client*s  interest ;  but,  although,  of 
laie  years,  efforts  have  been  made  to  ensure 
his  having  a  rudimentary  knowledge  of  the 
law,  it  is  certain  that  those  efforts  have 
been  only  partially  successful,  and  especially 
that  no  rule  of  practice  can  be  laid  down 
which  is  based  on  the  presumed  legal  science 
of  the  Mofussil  practitioner. 

I  say  Mofussil  practitioner,  because  these 
observations  are  not  meant  to  apply  to  the 
Native  Bar  in  the  Appellate  High  Court, 
nor  do  I  deny  that  there  are  honorable  ex- 
ceptions even  in  the  interior;  but  any  one 
who  is  at  all  acquainted  with  the  Mofussil 
Courts  is  aware  that,  generally  speaking,  the 
possession  of  the  commonest  text-books  by 
pleaders  there  is  quite  exceptional  ;  it  might 
be  possible  to  find  some  who  are  not  even 
possessed  of  the  Act  VIII.  itself. 

Regulation  XI.  of  1806,  Section  12, 
Clause  2  (which  appears  to  be  still  in  force), 
directs  the  Zillah  Judges  to  require  the 
Native  pleaders  of  their  respective  Courts  to 
take  copies  of  the  translation  of  any  Regu- 
lations which  relate  directly  or  indirectly  to 
the  adiuiiiibtration  of  civil  justice. 

And  Regulation  XXVII.  of  1814,  Section 
40  (repealed  only  last  year  by  Act  XX.  of 
1 8f>f)),  contained  the  following  provision : 
*'  That  the  pleaders  in  the  several  Courts, 
as  well  as  other  persons,  may  have  it  in  their 
power  to  render  themselves  acquainted  with 
the  Regulations  enacted  by  the  British  Grov- 
ernment,  there  shall  be  kept  for  public  inspec- 
tion, in  the  several  Courts  of  Judicature, 
printed  copies  of  all  such  Regulations,  and 
of  the  translations  in  the  native  languages. 
.  .  .  ."  And  "on  receipt  of  the  transla- 
tions of  the  Regulations  in  the  country  lan- 
guages," the  Coifrts  of  Justice  were  to  cause 
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them  to  be  publicly  read,  and  to  require  the 
Native  pleaders  to  lake  copies,  Ac,  &c. 

And  very  mainly,  no  doubt,  for  this  reason 
the  Legislamre  has,  in  the  Code  of  Civil 
Procedure,  imposed  upon  the  Courts  them- 
selves the  responsibility  of  conducting  suits  in 
every  stage  emphatically  so  as  to  the  framing 
of  issues,  which,  under  the  present  as  well  as 
the  former  procedure,  is  exclusively  the  busi- 
ness of  the  Court. 

By  Section  38,  Act  XXIII.  of  186 1,  the 
ptxKedure  prescribed  by  Act  VIII.  of  181,9 
is  to  be  followed,  as  far  as  it  can  be.  in  all 
Miscellaneous  cases  and  proceedings,  which 
after  the  passing  of  the  Act  may  be  instituted 
in  any  Court. 

The  mode  in  which  issues  are  to  be  framed 
tmder  that  Act  is  to  be  found  in  the 
Sections  1 39-141  which  clearly  show  that 
this  is  exclusively  the  function  of  the  Court. 
Section  139  declares  that  "the  Court  may 
frame  the  issues  from  the  allegations  of 
fact  which  it  collects  from  the  oral  examina- 
tion of  the  parties  or  their  pleaders,  not- 
withstanding any  difference,''  &c.  This 
clearly  shows  that  the  pleader  may  bind  his 
client  by  a  statement  of  matter  of  fact,  but 
nothing  is  said  of  issues  or  admissions  of  law. 

The  only  cases  in  which  the  issues  are 
not  directly  framed  by  the  Court  are  those 
provided  for  by  Sections  142  and  143.  In 
those  cases,  issues  may  be  tendered  to  the 
Court,  under  a  solemn  agreement  between 
the  parties  in  writing,  by  which  they  bind 
themselves  to  act  according  to  the  finding  of 
the  Court  upon  such  issues  ;  and  the  Court, 
if  it  be  satisfied  that  the  parties  have  so 
agreed,  and  that  the  question  \sfit  to  be  tried 
(still  retaining  a  control  over  the  frame  of  the 
issue),  may  proceed  to  determine  the  same. 

There  was  no  agreement  of  the  sort  here, 
and  the  responsibility  of  the  issue  lay  wholly 
on  the  Court. 
'    There   is  a  precedent*    (Musst.    Sabitra 

tt  M^.ek«.ii  ^««^*  r.^         Manee,  Appellant)  in 
«  Marshall,  pag^e  519.  ,.   ,    '  .  ^r  j 

which  this  Court(Bay- 
ley  and  Campbell,  JJ.)  held  on  a  siitemem 
recorded  to  the  effect  that  "  the  vakeels  of 
the  several  parties  accept  the  tollowing  is- 
sues/' that  neither  party  was  competent  to 
object  in  special  appeal  that  a  material  issue 
had  not  been  tried  in  the  Court  below. 
That  case  is  distinguishable  from  the  present, 
as  it  would  perhaps  be  compelrnt  for  the 
vakeel  to  waive  an  issue  (presumably  of  fact) 
in  the  same  manner  as  he  might  make  a 
binding  admission  of  fact,  though  he  could 
bind  his  client  to  consent  that  the  Court 
should  decide  the  case  acdtnrding  to  its  find- 


ing upon  issues  which  could  lawfully  arise 
in  the  case.  We  think  ihe  qnestion  to  be 
determined  in  this  case  by  the  Judge  ww 
essentially  the  same  as  those  in  which  ht 
had  to  be  primd  facie  satisfied  before  issuiuf 
the  citation  ;  whereas  he  has  raised  ibe 
whole  question  which  will  arise  between  tbe 
parties  in  the  civil  suit  which  is  expressly  re- 
served. 

But  then  it  remains  to  be  said  that  tile 
Judge  had  in  this  case  jurisdiction  over  the 
subject-matter,  and  he  had  jurisdiction  to 
frame  the  issues,  whether  rightly  or  wrongly; 
and  we  cannot  say  that  an  error  in  drewi«$ 
them,  however  glaring,  gives  us  jurisdictkni 
to  interfere  with  an  order  which  is  by  law 
final,  and  as  to  which  neither  appeal  nor  ren- 
sion  is  allowed. 

We  regret  exceedingly  our  inabiiity  iti 
this  case  to  afford  relief  to  the  petitioner, 
who  has  so  much  reason  to  complain  of  the 
proceedings  below,  anJ  we  have  thought  it 
right  to  state  at  length  the  reasons  which  liaie 
influenced  our  judgment. 

The  very  infrequency  of  such  cases,  tad 
the  want  of  appeal  to  a  higher  Court,  render 
it  the  more  necessary  that  we  should  take  ihe 
opportunity  of  making  an  authoritative 
statement  as  to  the  effect  and  objects  of 
this  Act,  otherwise  it  would  have  been  oon* 
sistent  with  our  duty  simply  to  say  that  we  had 
no  jurisdiction. 

The  rule  must  be  discharged,  bat,  ofidcr 
the  circumstance3,  without  costs. 

We  are  now  given  to  understand  that  tlje 

question  between  the  same  parties  toochio^ 

the  right  to  a  certificate  under  Act  XXVILof 

i860   having  come    before  another   Beoch 

of   this   Court   in   appeal,  the  order  of  the 

I  Court  below  has  been  set  a^ide,  and  a  fresh 

:  certificate   granted   to   the   wi  low.    It  th» 

appears  that  a  cruel,  and,  for  the  present,  if- 

'  reparable,  wrong  has  been  done  to  this  aate- 

tunae  laiv,  who  has  been,  bv  the  order  b^ 

fore  us,  deprived  (in  the  most  sweeping  au»- 

n  r)  ot  property  of  which  she  was  appareoUj 

in  rightful  possession. 

The  1 8th  Section  of  the  Act  declares  AciC 
orders  not  open  to  appeal  or  order  for  resits> 
Wheiner  the>e  words  enable  the  Judge, 
of  his  own  motion,  to  withdraw  an  Older 
which  he  must  now  see  was  improperly  iiMufe 
we  offer  no  opinion. 

Markby\  J, — I  concur  in  the  view  taiea 
by  my  brother  Jackson  as  to  the  genenl  OOO' 
struction  of  this  Statute  ;  but,  for  the  vtuSQ^ 
which  he  has  so  fully  pointed  out,  it  is  !»• 
possible  for  us  to  say  that  the  Zillah  Oifi^ 
'  iAis  acted  without  jurisdiction. 
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The  13th  August  1866. 

Present : 

The  Hon*ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Co««harerft-^Po8sessioa— Joint  decree. 

Case  No.  368  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  A  meen  of  Moor  she- 
dabadj  dated  the  gth  March  1866, 

Messrs.  Jardine,  Skinner,  and  Co.  (Judgment- 
debtors),  Appellants^ 

versus 

Ranee  Shama  Soonduree  Debia  (Decree- 
holder),  Respondent. 

Messrs.  /?.    T.  Allan  and  y.  S.  Rochfort 

for  Appellants. 

Baboo  Sreenath  Doss  for  Respondent. 

One  who  holds  a  decree  for  possession  of  a  a-annas 

ih&re  jointly  with  co-sharers  to  whom  the  remaining 

14  annas  belong  is  not  entitled  tn  execution  to  obtain 

exclusive  possession  of  any  specific  portion  of  the  lands 

covered  by  the  decree. 

•  The  order  of  the  Lower  Court  is  wrong, 
and  must  be  reversed  in  so  far  as  it  allows 
eKecmion  under  Section  223  of  Act  VIII. 
of  1859 — Section  224  being  the  only  Section 
applicable  to  this  case. 

The  decree-holder  (respondent)  got  a 
decree  for  possession  of  a  two-annas  share 
jointly  with  her  co-sharers  to  whona  the  re- 
maining fourteen  annas  belong.  Theappellants 
lK>w  before  us  represent  those  other  share- 
holders; and,  they  be^Qg  lawfully  in  posses- 
sion of  a  fourteen -annas  share,  it  is  quite 
clear  thai  there  can  be  no  execution  under 
Section  223,  and  that  the  decree-holder  is 
entitled  to  do  more  than  possession  of  her 
«bare  jointly  with  those  to  whom  the  other 
shafes  belong.  The  decree-holder  is  enti- 
tled to  realize  a  two-annas  shaje  of  the  rent 
ixotfi  all  r}*ots  on  the  land,  and,  if  any  of  the 
laads  are  in  the  nij  occupation  of  the  ap- 
pellants, she  is  entitled  from  them  to  what 
would  represent  a  fair  two-annas  share  of 
the  rents  of  such  lands.  But  she  is  not 
entitled  to  exclusive  khas  possession  of  any 
portion  of  the  lands  covereii  by  her  decree* 
if  she  waras  exclusive  pos-icssion,  probably 
abe  will  have  to  bring  a  ^\x\\,  for  partition 
before  she  can  attain  htr  i bjea. 

The  order  of  the  Lower  Comt  is  amended 
accordingly,  «ind  any  proceeoings  inipioper- 
V§  taken  are  s»ec  asi«ie.  The  respondent  must 
pay  the  costs  of  his  appeal. 


*     The  13th  August  1&66. 

Present  : 

The  Hon'ble  G.  L.och  and  A.  G.  Majcpbocson, 

Judges. 

Limitatioa'—Execution— Jokt  decree. 

Case  No.  367  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  Dacca,  dated  the  28th 
April  1866,  affirmijig  an  order  passed  by 
the  Principal  Judder  A  meen  of  that  DiS" 
trict,  dated  the  &tb  February  1866, 

Johiroonissa  Khatoon  (Judgment-debtor), 

Appellant, 

versus 

Ameeroonissa  Khatoon  (Decree-holder), 

Respondefit. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

Where  a  decree  is  a  joint  one,  the  right  of  one 
decree-holder  to  execute  is  kept  alive  by  proceedings 
duly  taken  to  put  the  decree  in  execution  by  his  co-£« 
crec-holder. 

We  agree  with  the  Judge  that,  as  the  de« 
cree  was  a  joint  one,  the  right  of  Abdool 
Kureem  to  execute  has  been  kept  alive  by  the 
proceedings  taken  in  execution  by  his 
co-decree-holder.  We  reject  this  appeal  with 
costs. 


The  13th  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Verification  of  plaint— Section  28,  Act  VIIL 

ot  1859. 

Case  No.  372  of  1866. 

Miscellaneous  Appeal  frttm  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Sha* 
habad,  dated  the  igth  March  1866. 

Maharajah  Mohessur  Buksh  Singh  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Sheo  Narain  Singh  and  others  (Defendants), 

Respondents, 

Baboos  Dwarkanath  Mitter  and  Mokesh 
thunder  Lhoivdhry  for  Appellant 

No  one  for  Respondents. 

When  an  application  is  made  to  a  Court  to  pecaiit 
a  plaint  to  be  subscribed  and  verified  on  behalf  of  the 
plaintiff  by  a  person%>ther  than  the  plarattff,  the  Court 
must  exerdse  the  power  vested  io  it  by  Secl^  a8  of 
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Act  VIII.  of  1859,  and  must  decide  whether  or  not  the 
plaintiff,  by  reason  of  absence  or  other  g'ood  cause,  is 
unable  to  subscribe  and  verify  the  plaint  himself. 

We  think  the  Principal  Sudder  Ameen 
should  look  at  the  words  of  Section  28  of 
Act  VIII.  of  1859,  and  determine  whether 
the  statement  made  by  the  petitioner  discloses 
a  "good  cause"  sufl5cient  to  enable  the 
Court  to  permit  veritication  to  be  made  by 
another  person  on  his  behalf.  Neither  the 
decision  quoted  by  the  Principal  Sudder 
Ameen,  nor  the  circular  of  the  Judge,  in  any 
way  precludes  the  Principal  Sudder  Ameen 
from  using  his  discretion  in  each  case  as  it 
Comes  before  him.  The  order  of  the  Principal 
Sudder  Ameen  is  reversed,  and  the  case  is  re- 
manded to  him  to  determine  whether  the  alle- 
gations made  by  the  petitioner  are  true  ;  and, 
if  so,  whether  they  constitute  a  ''  good 
cause"  within  the  meaning  of  Section  28. 


The  1 8th  August  1866. 

Present  : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 

pherson,  Judges. 

Limitation — Exe  cution. 

Case  No.  384  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan^  dated  the 
ijth  March  1866. 

Maharajah  Dheraj  Mahatab  Chund  Bahadoor 
(Decree-holder),  Appellant, 

versus 

Dino  Moyeee  Debia,  mother  and  guardian  of 
Kartick  Chunder  Banerjee,  minor  (Judg- 
ment-debtor), Respondent. 

Baboo  Chunder  Madhuh  Ghose  for 
Appellant. 

No  one  for  Respondent. 

The  mere  striking  off  of  an  application  for  execution 
is  not  a  proceeding  within  the  meaning  of  Section  20, 
Act  XIV.  of  1859. 

This  appeal  is  dismissed,  it  having  been 
recently  decided  by  a  Full  Bench  that  the 
mere  striking  off  of  an  application  for  exe- 
cution is  »<7/apr6ceeding^tithin  the  meaning 
of  Section  20  of  Act  XIV.  of  1859. 


The  1 8th  August  1866. 

Present: 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 
pherson,  Judges, 

Limitation — Execution — Appeal  of  one 

defendant. 


Case  No.  380  of  1866. 

Miscellaneous  Appeal  from  an  order  paud 
by  the  Principal  Sudder  Ameen  of  Sam, 
-    dated  the  loth  March  1S66. 

Chedoo  Lai  (Purchaser  of  decree),  Appellant, 

versus 


Nurid  Coomar  Lai  and  others  (Judgme&t* 
debtors),  Respondents, 

Baboo  Obhoy  Churn  Bose  for  Appellant 

Mr.  R,  E.  Iwidale  and  Baboo  Mokettdrt 
Lai  Shome  for  Respondents. 

Where  one  of  two  defendants  appeals  against  a  deote, 
if  the  decree  was  joint  and  several,  and  the  appeal  im- 
perilled the  whole  decree,  the  time  for  ezecntioi  «iH 
count  from  the  date  of  the  decision  in  appeaL 

A  DECREE  was  passed  against  two  defeod- 
ants.  One  appealed.  Execution  has  been 
taken  out  against  the  other,  more  than  thue 
years  after  the  date  of  the  original  deAeei 
but  less  than  three  years  after  that  of  tbe 
decision  in  appeal.  We  think  that»  if  tbe 
decree  was  joint  and  several  against'^ 
defendants  without  distinction,  the  (Jedte 
was  put  in  peril  by  the  appeil.^o^ 
one,  and  the  execution  will  be  .<lMlfi 
time.  If  the  decree  was  not  of  such  a  wve 
that  the  appeal  of  one  necessarily  irapeHlM 
the  whole  decree,  it  is  not  within  fliUt* 
We  cannot  decide  on  the  point  vithoot 
seeing  the  original  decree.  The  appeii^ot 
has  most  carelessly  omitted  to  file  k ;  and  tbe 
Lower  Court  has  not  dealt  ^th  the  flnuer  tf 
it  should  have  done.  On  tbe  conditio^  u^ 
appellant  bears  the  costs  of  this  hearing  1^ 
of  the  remand,  we  remand  the  case  hi  pr«er 
that,  after  reference  to  the  original  deaf*» 
^he  case  may  be  decided  in  accordance  vitt 
the  above  remarks. 
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The  i8lh  August  1866. 
Present : 

The  Hon'ble  G.  Campbell  and  A,  G.  Mac- 

pherson,  Judges. 

Registration— Section  15,  Act  XVI.  of  1864. 

Case  No.  3890!  1866. 

m 

Miscellaneous  Appeal  from  an  order  pas^d 
iy  the  Judge  of  Hooghlv,  dated  the  6th 
March  1866,  affirming  an  order  passed  by 
the  Principal  Sudder  Ameen  of  thai 
District,  dated  the  8th  December  186$. 

Gooroo  Doss  Dutt  (Plaintiff),  Appellant, 

versus 

Dwarkanath  Manna  (Defendant), 
Respondent. 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

No  one  for  Respondent. 


"section  15,  Act  XVI.  of  1S64,  applies  only  to  cases  ip 
w^SHe  feiistrar  has  improperly  refused  to  n^ster 
fttf  ipstminent. 

•  This  Is  a  suit  under  Section  15  of  Act 
XVI.  of  1864  to  establish  a  right  to  have  a 
^erUln  instrument  registered. 

'  We  think  the  Lower  Court  has  properly 
held  that  that  Section  does  not  apply  to  the 
w^nt  case.  The  Registrar  was  clearly 
hSi  in  refo8ing  to  register  when  the  parties 
liMdd  not  attend  and  did  not  consent  to  the 
jjeMlratipn.  In  our  opinion,  Section  1 5 
wmV\t»  only  to  cases  in  which  the  Registrar 
ST  refused,  when  under  the  circumstances 
ke  OQght  not  to  have  refused,  to  register. 

-  The  appellant  now  seeks  to  convert  the 
inatter  into  a  rc^lar  suit;  but  we  declme 
to  catertain  such  a  proposition  at  this  stage 
ol  the  proceedings,  We  express  no  opinion 
ttt  to  what  the  effect  of  a  regular  suit  under 
Act  Vni.  of  1859  might  have  been,  or  may 
^ga  Ibe,  should  such  a  suit  be  brought. 

•  ■  ••       ■  >  . 

The  appeal  is  dismissed.      . 

VoLVI. 


The  20th  August  1866. 
Present : 

The  Hon'ble  G.  Campbell  and  A.  G. 
-     Macpherson,  Judges, 

Execution-- RepresentattTe-^Claima  to 
attached  property. 

Case  No.  395  of  1866. 

Miscellaneous  Appeal  from  an  order  passed' 
by  the  Second  Principal  Sudder  Ameen  of 
ilooghly,  dated  the  28th  February  1866. 

Maharajah  Dheraj  Mahatab  Chund.Bahadoc^ 
(Decree-holder),  Appellant,     . 


versus 

■  • 

Mussamut  Pearee  Dossee  and  others 
(Judgment-debtors),  Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboos  Mohendro  Lai  Shome  and  Taruck- 
nath  Seitt  for  Respondents. 

If  execution  has  once  been  duly  issued  ai^ainst  a  per* 
son  as  representative  of  one  who  is  deceased,  this 
person  cannot  dispute  his  representative  character  orf 
the  occasion  of  any  subsequent  issue  of  execution 
against  him  as  representative. 

Section  ii,  Act  XXIII.  of  1866,  does  not  alter  or 
modify  the  effect  of  Section  246,  Act  VIII.  of  1859,  sq 
as  to  give  an  appeal  from  orders  passed  under  the 
latter  Section. 

Where  property  is  seized  as  belonf  ingr  to  A  as  repre* 
scntotive  of  5,  deceased,  and  A  claims  the  property  as  his 
own,  and  denies  that  it  ever  belonijred  to  B  or  B*s  estate. 
A*s  claim  is  properly  dealt  with  under  Section  246  of 
ActVm.of  i859« 

The  appellant  is  in  the  right  as  regards 
the  first  point,  namely,  that  it  was  not  opeii 
to  the  respondent  to  contest,  in  the  present 
proceedings,  the  fact  of  his  being  the  heir  or 
representative  of  the  original  judgment-debt- 
or, apd,  as  such,  liable  to  have  execution 
issued  against  him.  We  find  that  execution 
has,  on  a  previous  occasion,  been  issued 
against  him  in  the  same  representative  cha- 
racter; that  h\  then  disputed  (on  otbei: 
grounds)  the  Tigm  of  the  appellant  to  issue 


6i 


Miscellaneous 


THE  Weekly  reporter. 


Ruling}, 


[VolW' 


the  execution :  and  that  the  light  was  estab- 
lished, the  order  for  executiofi  being  con- 
firmed by  this  Court  on  appeal.  His  liability 
as  representative  can  therefore  be  no  longer 
disputed,  especially  with  reference  to  the 
terms  of  Section  216  of  Act  VIJI.  of  1859, 
which  provides  that«  ''  when  execution  against 
the  representative  of  an  original  party  to  a 
suit  is  applied  for,  no  notice  of  the  applica- 
tion need  be  given  to  that  representative,  if, 
upon  a  previous  application  for  execution 
against  the  same  person,  the  Court  shall 
have  ordered  execution  to  issue  against 
him."  The  Lower  Court,  consequently,  was, 
In  our  opinion,  wrong  in  entering  into  any 
question  as  to  the  respondent's  liability  as 
heir;  and  the  order  of  the  Lower  Court 
is  reversed  so  far  as  it  holds  that  the  re- 
spondent is  not  liable  to  have  execution 
issued  against  him  as  representative. 

This,  however,  is  the  only  part  of  the 
order  of  the  Lower  Court  which  is  open 
to  appeal.  So  far  as  the  order  declares  that 
the  property  against  which  it  was  sought 
to  execute  the  decree  is  not  property  be- 
longing to  the  respondent  in  his  representa- 
tive character,  and,  as  such,  is  not  liable  to 
attachment,  the  order  is  one  made  in  a  pro- 
ceeding under  Section  246,  and  is  not  sub- 
ject to  appeal.  It  is  contended  that,  as  the 
question  is  one  arising  between  parties  to 
the  suit  in  the  execution  of  a  decree,  there 
is  an  appeal  under  Section  11  of  Act 
XXIIL  of  1861.  But  (hat  Section  in  no  way 
interferes  with  Section  246  of  Act  VIIL  of 
1859,  which  seems  to  us  to  lay  down  the 
course  to  be  followed  whenever  property 
is  claimed  as  not  being  liable  to  be  taken 
in  execution  of  the  decree  under  which  it 
has  been  attached.  It  ts  true  that  the 
respondent  has  been  made  a  party  to  the 
suit;  but  that  is  only  in  his  representative 
character.  He  is  no  party  to  the  suit  in 
his  own  right;  and  it  is  in  his  own  right, 
and  not  In  his  representative  capacity,  that 
he  came  in  and  claimed  the  property  attach- 
ed. The  property  having  been  attached  as 
belonging  to  the  estate  of  the  original 
judgment-debtor,  and  being  claimed  by  the 
respondent  as  his  own  private  property 
which  never  belonged  to  the  estate,  the 
respondent  claimed  as  any  third  party,  an 
entire  stranger  to  the  suit,  might  have 
claipied,  and  the  claim  was  properly  and 
necessarily  disposed  of  under  Section  246. 
The  matter,  therefore,  cannot  be  the  subject 
of  appeal  to  us ;  and  this  appeal,  so  far  as  it 
relates  to  it,  must  be  dismi«ted.  Each  party 
Will  bear  his  own  costs  of  the  appeal. 


The  2Cth  August  1866. 
Present : 

The  Hon'ble  G.  Campbell  and  A.  G.  M^- 
•  pherson.  Judges. 

Appeal  to  Privy  Council— Secoritj. 

Case  No.  365  of  1866. 

Miscellaneous  Appeal  from  an  order  faxd 
by  the  Principal  Sudder  Ameen  ofBim* 
gulporey  dated  the  sth  May  r866, 

Mussamut  Molka  (Judgment-debtor), 
Appellant^ 

versus 

Mussamut  Sumput  Koonwaree  (Decne^ 
holder),  Respondeni. 

Mr,  R.  E.  Twidale  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondent 

In   the  case  of  an  appeal  to  the   Privy  Gb^^ 


security  to  the  extent  of  the  whole  sum 

not  always  be  taken  from  the  dccree^boldec.'  Wtai 
security  is^aken  for  less  than  the  full  anount  liecmi 
the  decree-holder  should  be  restrained  from  bsuiai^pio* 
cess  of  execution  with  a  view  to  realizing  a«ysii#  ia 
excess  of  the  amount  for  which  security  is  giten.   * 

Under  Section  4  of  Regulation  XVI.^  vfiff^ 
the  Court  must  take  sufficient  secutky  ti99i 
the  decree-holder  for  the  due  peiformaneeif 
such  order  or  decree  as  the  Privy  CoaMi 
may  make.  We  do  not  think  it  essential  tM 
before  any  execution  (for  however  small  .as 
amount)  issues,  security  to  the  extest  ^  ite 
whole  sum  decreed  shouldj  in  every  iBSUl^ 
be  given.  We  think  that,  in  the  present^ 
it  will  suffice  if  security  is  taken  to  the  fsfii^ 
of  the  value  of  the  property  seised*  asd  m 
costs,  K&c.»  of  the  appeal  to  the  Privy  Com 
and  any  other  costs  which  the  Privy  CooiB^ 
may  order  the  decree-holder  to  pay.  Bo^lf 
security  is  taken  for  less  than  the  fall  uia0^ 
decreed,  an  order  must  be  made  Testrainii44^ 
decree-holder  from  issumg  any  piO08Si.4 
execution  whereby  property  exceeding  iaAf 
whole  the  value  for  which  security  is  fgi^ 
shall  be  attached  and  sold^  and  restnua|q| 
the  decree-holder  from  issuing  any  piticess 
against  the  person  with  a  view  to  iwf^^ 
any  sum  in  excess  of  that  for  which 
shall  be  given* 

^This  case  is  remanded  to  the  Lover 
with  reference  to  the  above  renuuks. 
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The  20th  August  1 866. 
Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

yudges. 

Lifflitatkm— Execution. 

Case  No.  301  of  1866.    . 

Miscellaneous  Appeal  from  an  order  passed 
h^  the  Judge  of  Hooghly,  dated  the  28th 
-'JPehruary  1866^  reversing  an  order  passed 
by  the  Moonsiff  of  GhattaU  dated  the  4th 
January  1866, 

Luckhee  Narain  Chuckerbutty  (Decree- 
holder),  Appellant, 

virsus 

R«m  Chand  Sircar  (Judgment-debtor), 

Respondent*. 

m 

Bai$o  Nil  Madhub  Sein  for  Appellant. 
No  one  for  Respondent. 

An  application  for  execution  of  a  decree,  followed  by 

oC  notice,  if  made  bojid  fide  (i.e.,  with  a  real 

and  desire  on  the  part  of  the  decree-holder  to 

ie  his  decree),  is  a  proceeding,  within  the  meaning 

'"   ao.  Act  XIV.  of  1S59,  to  keep  alive  the  decree. 


The  Lower  Court  states  as  a  fact  that  no 
proceeding  was  taken  between  December 
.  1861  and  the  application  out  of  which  this 
jMeal  arises,  which  application  was  made  in 
M65 ;  and  the  Court  accordingly  decrees  that, 
tmder  Section  20  of  Act  XIV.  of  1859, 
esecutioD  can  no  longer  be  issued. 

But  ft  appears  that  the  facts  cannot  be  as 
sitled:  because,  in  a  petition  filed  by  the 
n^S|K>ndent  on  the  31st  August  1865,  it  is 
ftStnitted  that  an  application  for  execution 
t^'made,  and  a  notice  under  it  was  issued 
|tf'C]ldi(^r  1864.  Such  an  application  and 
ttbHbfc,  if  made  and  issued  bond  fide  (that  is 
W^}ikf,  with  a  real  intention  and  desire  on 
ihe  {^  of  the  decree-holder  to  execute  his 
■*'"*"* Tf),  would,  according  to  a  decision  lately 
i  by  a  Full  Bench  of  Judges  of  this 

itirt,'  Constitute  a  proceeding,  within  the 
'Ib^aning  of  Section  20  of  Act  XIV.  of  1859, 
%lifch  would  prevent  the  decree-holder's  right 
"*'*      being  barred. 

Vic  remand  the  case  that  the  Judge  may 

.baqnire  into  the  nature  and  bona  fides  of 

lliese  alleged  proceedings  in  1864,  and  may 

decide  the  question  under  Section   20  ac- 

^6wdlng1y.  ^ 


The  20th  August  1866. 

Present: 

The  Hon'ble  G  .Loch  and  A.  G.  Macpherson, 

Judges. 

Limitation— Ezecutioa. 

Cases  Nos.  415  and  416  of  1866. 

Miscellaneous  Appeals  /rom  an  order  passed 
by  the  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  2gih  March  i866, 

Maharajah  Dheraj  Mohatab  Chund  Baha- 
door  (Decree-holder),  Appellant, 

versus 

Baboo  Buloram   Singh  and   others   (Judg*' 
ment-debtors),  Respondents. 

Baboo  Chunder  Madhub  Ghose  for  Appel* 

lant. 

Baboos  Debendro  Narain  Bose  and  Ashoo^ 
tosh  Dhur  for  Respondents. 

The  period  of  limitation  for  executing'  a  decree  counts' 
from  the  date  on  which  any  bond'fide  act  is  done  by 
the  decree-holder  or  by  the  Court  in  furtherance  of  the 
execution  of  the  decree.  The  striking'  off  of  a  case  is 
not  an  act  in  furtherance  of  execution. 

It  has  been  held  by  a  Full  Bench  that  the 
date  on  which  an  execution-case  is  struck* 
off  the  file,  does  not  give  the  decree-holder 
a  fresh  starting  point  from  which  to  calcu* 
late  the  period  of  limitation.  The  date 
from  which  the  time  for  executing  a  decree 
is  calculated  commences  from  the  date  on 
which  any  act  is  done  by  the  decree-holder 
in  good  faith,  or  by  the  Court  in  furtherance 
of  the  execution  of  the  decree;  but  the 
striking  off  a  case  is  not  an  act  in  furtherance' 
of  execution.    We  dismiss  the  appeals. 


'  .X 


The  20th  August  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Limitation— Execution— Sale— Pleading. 

Case  No.  340  of  1866. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Backergunge,  dated 
the  24th  February  i866,  reversing  an 
order  passed  by  the  Sudder  Ameen  of 
that  District,  dated  the  2$th  November 
1 86s.  % 
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Tarinee  Churn  Gangooly  (Decree-holder), 

Appellant^ 

.  versus 

Tiluck  Chunder  Ghose  (Judgment-debtor), 

Bespondeni. 

.  Bahoo  Kallee  Mohun  Doss  for  Appellant. 

Baboo  Woomesh  Chunder  Banerjee  for 
Respondent. 

• 

The  striking^  off  of  an  execution-case  gfives  the  decree- 
holder  no  fresh  starting  point  from  which  to  count 
limitation. 

A  decree-holder  ought  to  urge  before  the  Lower 
Court,  or  make  it  a  distinct  ground  of  special  appeal, 
that  it  is  too  late  to  take  objection  to  the  execution  after 
the  property  has  been  sold. 

The  question  before  the  Judge  was 
whether  the  decree-holder  was  in  time  from 
the  date  on  which  the  previous  execution- 
proceedings  were  struck  off  the  file,  and  he 
held,  in  opposition  to  the  view  taken  by  the 
Principal  Sudder  Ameen,  that  the  period 
qould  not  count  from  the  dale  when  the  case 
was  removed  from  the  file.  By  a  recent 
decision  of  a  Full  Bench,  it  has  been  held 
that  the  striking  off  of  a  case  is  not  an  act 
in  furtherance  of  execution ;  and  a  decree- 
holder  consequently  cannot  get  a  fresh  start 
from  that  date.  The  order  of  the  Judge, 
therefore,  is  perfectly  correct. 

Another  objection  is  now  taken  that  the 
property  has  been  sold,  and  that  it  is  now 
tpo  late  to  take  objection  to  the  execu- 
tion. We  do  not  find  that  this  objection  is 
taken  in  the  special  appeal,  and  it  does 
not  appear  to  have  been  raised  before  the 
Judge.  But  it  is  said  that  the  petitioner 
was  respondent  before  the  Judge,  and  was 
not  in  a  position  to  take  it ;  that  the  Principal 
Sudder  Ameen  had  decided  the  point,  and 
the  Judge  should  have  disposed  of  it;  and 
that,  in  the  special  appeal,  reference  is  made 
to  the  decision  of  the  Principal  Sudder 
Atiieen.  We  see  no  sufficient  reason  why 
the  petitioner,  though  in  the  position  of  a 
respondent  before  the  Judge,  was  unable 
down  below  to  take  the  objection  he  now 
makes  in  this  Court;  for,  when  the  Judge 
decided  the  first  point  in  favor  of  the 
appellant,  he  might  at  the  time  have  raised 
the  present  contention ;  and,  if  he  wished 
this  Court  to  listen  to  it,  h^  should  have 
made  it  a  distinct  ground  of  appeal  in  his 
petition  of  special  appeal.^  We  reject  the 
appeal  with  costs.  * 


The  2oth  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpbersom 

Judges, 

Mainteniuice-^Bxectttton  of  decree. 
Case  No.  369  of  i866. 

Miscellaneous  Appeal  from  an  order  passU 
by  Mr.  C.  S.  Belli,  Judge  of  RafUMye, 
dated  the  yd  May  1S66. 

Kasheeshuree  Debia  (Judgment-dcbtorX 

Appellant, 

versus 

Greesb  Chunder  Lahoree  (Decree-holder}, 

Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Romesh  Chunder  MitttrUx 
Respondent. 

Arrears  of  maintenance  are  liable  to  attachmeat  ii 
execution  of  a  decree,  although  the  riifht  to  fatatt 
maintenance  is  not  ao  liable. 

Arrears  of  maintenance  already  accrued 
due  are  liable  to  be  attached  in  execvtion  of 
a  decree,  although  the  right  to  future  maio- 
tenance  is  not  so  liable.  (Bipro  Prota^ 
Sahee  versus  Deonarain  Roy,  3  Weekly  Rft-. 
porter  16,  Miscellaneous  Rulings.)  ! 

We  therefore  dismiss  the  appeal  viA 
costs,  as  the  order  of  the  Lower  Court  is 
merely  that  the  1,600  rupees  of  arrear*  rf 
maintenance  due  to  the  appellant  shall  be 
set  off  against  the  decree  which  the  latler 
has  obtained. 


The  2ist  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpheraoa^ 

Judges. 

Joint  decree— Separate  Bxecotioa. 

Case  No.  423  of  1866. 

Miscellaneous  Appeal  from  an  order  postal 
by  the  Judge  of  Jessore,  dated  the  ^ttl 
March  1866,  affirming  an  order  pauel 
by  the  Principal  Sutler  Amun  ef  iki^ 
District,  dated  the  i6th  June  i86$. 

Prannath  Milter  and  others  (Judgment- 
debtors),  Appellants, 

versus  •' 

Mothooranath  Cbuckerbntty  (Decree*hoUc4^ 

*  Respondent,  * 
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I  Baboo  Doorga  Doss  Duit  for  Appellants. 
Baboo  Nil  Monte  Sein  for  Respondent. 

Jomt  decree>holdere  are  not  entitled  to^  Apply 
sparately  for  execution  of  the  decree  limited  to 
rKat  they  consider  their  rcspei^rve  interests  in  it. 

I  Ik  this  suit,  there  were  two  plaintiffs  who 
[sued  jointly  and  obtained  a  joint  decree. 
jTb^  decree  beinR  joint,  neither  of  the  decree- 
holders  waa  entitled  to  take  out  execution 
only  for  what  he  considered  to  be  his  own 
share  of  the  property,  the  subject  of  the 
decree.  No  execution  ought  to  have  been 
granted  save  of  the  decree  as  a  whole. 
There  being  two  decree-holders,  the  Court, 
If  it  saw  sufficient  cause,  might,  under  Sec- 
tion 207  of  Aft  VIII.  of  1859,  have  allowed 
one  decree-holder  to  apply  for  execution  of 
the  whole  decree,  making  such  order  as  the 
Court  deemed  necessary  for  protecting  the 
interests  of  the  other  decree-holder.  But 
that  is  a  very  different  thing  from  allowing 
the  decree-holders  separately  to  apply  for 
execution  of  the  decree  limited  to  what 
they  consider  to  be  their  respective  interests 
in  it.  Such  a  course  is  wholly  unwarranted. 
The  present  appeal  relates  only  to  the 
009(9.  /I*he  execution  which  has  been  issued 
18  ircegular,  and  the  appellant  was  not  liable 
for  the  costs.  We,  therefore,  reverse  so 
much  of  the  Lower  Court's  proceedings  as 
relates  to  the  costs  of  execution;  and  we 
order  that  the  respondent  do  pay  the  costs 
of  this  appeal. 


The  24th  August  1866. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  CAief 
Justice^  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  G.  Campbell,  and  A.  G.  ^lac- 
pherson.  Judges, 

Stamp  Outj  (Refund  of)— Remand. 

Application  on  behalf  of  Doorga  Dass  Dutty 
Appellant,  in  Special  Appeal  No,  2110 
of  i86^y  decided  on  26th  January  1S66, 

Bahoo  Mohendro  Lall  Seal  for  Applicant. 

flaLO  by  the  majority  of  the  Court  that,  when  a 
ntit  is  remanded  in  part,  the  appellant  is  entitl  d  to 
only  a  proportionate  refund  of  stamp-duty. 

Note  by  the  Deputy  Registrar, — I  havk 
an  application  from  Baboo  Mohendro  Lail 
Seal,  the  Vakeel  of  the  appellant  in  the  above 
special  appeal,  for  the  refund  of  the  value  of 
'Stiimp  on  which  the  petition  of  appeal  is  en- 
grossed. * 


This  Court  affirmed  the  decree  of  th6 
Lower  Court  as  to  a  part  of  the  claim  in- 
volved in  the  appeal,  and  set  it  aside  by  an 
order  of  remand  as  to  the  rest. 

The  practice  of  this  Court  in  such  cases 
used  to  be  to  allow  no  refund,  until  the  Loa* 
zima  Bench  directed  (Sevestre,  8  Vol.  VIII., 
P^gc  343-4)  ^he  refund  of  the  full  value  of 
stamp  whenever  the  decree  of  the  Lower 
Court  is  set  aside  or  partly  set  aside  so  as 
to  require  a  remand  to  that  Court  for  a  se- 
cond or  further  decision. 

I  should,  however,  like  the  point  involved 
to  be  considered  in  connection  with  the 
established  principle  as  to  costs  in  appeals 
partly  decreed  and  partly  disallowed. 

According  to  it,  an  appellant  is  entitled 
only  to  so  much  of  the  value  of  the  stamp 
against  so  much  of  the  decree  as  is  not  in^ 
jurious  to  him  ;  and,  if  that  principle  holds 
good  as  to  appeals  partly  decreed  and  partly 
disallowed,  it  would,  I  presume,  hold  equally 
good  as  to  appeals  partly  affirming  the 
order  of  the  Lower  Court  as  against  the  ap- 
pellant and  partly  setting  it  aside  in  his 
favor,  by  an  order  of  remand  ;  or,  in  other 
words,  the  appellant  in  the  remand  case 
would  be  entitled  to  a  refund  only  to  the 
extent  to  which  the  decree  is  not  injurious 
to  him,  that  is  to  say,  to  the  extent  of  the 
remand  order  setting  aside  the  Lower  Court's 
order  and  to  no  more ;  otherwise  the  Stamp 
Law  fixing  a  tax  on  litigation  would  in  ail 
such  cases  be  altogether  evaded  as  to  the 
portion  of  the  claim  finally  disposed  of. 

The  law  quoted  in  the  order  of  the  Loa- 
zima  Bench  above  adverted  to  seems  to 
lay  down  a  general  principle,  leaving  it  to 
the  discretion  of  the  Court  to  apply  it  to  par- 
ticular cases  which  it  does  not  fully  cover ; 
and  it  appears  to  me,  the  law,  as  it  stands, 
contemplates  and  covers  cases  in  which  the 
decree  of  the  Lower  Court  is  entirely  set 
aside  by  an  order  of  remand  for  a  second  or 
further  decision  as  to  the  ivhole  matter  in 
dispute,  and  does  not  contemplate  and  cover 
cases  in  which  the  order  of  the  Lower  Court 
is  only  partly  set  aside  by  an  order  of  re- 
mand for  a  second  or  further  decision  as  to 
a  portion  only  of  the  matter  in  dispute. 

As,  therefore,  there  are  grounds  for  doubt- 
ing whether  a  full  refund  should  be  made 
in  cases  of  the  sort  under  notice,  I  beg  to 
refer  the  point  for  the  consideration  and  or- 
ders of  the  Loazima  Bench. 

N.  B, — In  the  case  now  referred,  I  almost 
omitted  to  mention,  the  pleader  has  applied 
for  a  refund  of  tb^  portion  only  of  the  value 
of  the  stamp  covered  by  the  value  of  that 
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portion  of  the  property  in  dispute  as  to  ^hich 
the  order  of  the  Lower  Court  is  set  aside 
by  the  order  of  remand.  5ut,  under  the 
order  of  the  Loazima  Court  adverted  to,  I 
must  give  a  certificate  for  the  refund  of 
the  entire  value  notwithstanding. 

The  case  was  then  re/erred  to  a  Full 
Bench  hy  Mr,  Justice  Z.  S.  Jackson^  under 
the  following  order : — 

Referring  order, — It  appears  to  me  that 
the  petitioner,  if  he  is  entitled  to  any  refund 
in  this  case,  is  entitled  only  to  a  refund  to 
the  extent  of  the  part  of  the  suit  to  which 
the  remand  order  refers. 

The  suit  has  not  been  remanded,  but  only 
a  part  of  the  suit. 

There  is  a  decision  to  the  contrary  effeft 
of  Mr.  Justice  E.  Jackson  reported  at  VIII. 
Sevestre,  page  343  ;  and  I»  therefore,  think 
it  proper  to  refer  the  point  for  the  decision 
of  a  Full  Bench. 

Judgments  of  the  Full  Bench. 

Macpherson,  J, — In  this  case,  the  ques- 
tion is  whether  or  not,  the  suit  having  been 
remanded  for  re-trial  by  the  Lower  Court 
upon  a  certain  part  of  the  case,  while  as  to 
the  other  part  it  was  finally  decided  by  the 
Appellate  Court,  the  petitioner  (who  was 
the  appellant)  is  entitled  to  a  refund  of 
the  whole  or  any  portion  of  the  stamp-duty 
paid  by  him  upon  the  petition  of  appeal. 
The  case  was,  in  the  Court  by  which  it  was 
originally  tried,  to  a  certain  extent  admitted 
by  the  defendant,  that  is  to  say,  the  defend- 
ant admitted  that,  as  to  a  certain  portion  of 
the  plaintiff's  claim,  judgment  must  go 
against  him.  Nevertheless,  he  chose  to  in- 
clude, in  his  appeal  to  this  Court,  both  the 
portion  of  the  case  in  which  he  admitted  the 
plaintiff's  right,  and  that  in  which  he  denied 
it;  and  in  appealing,  he  paid  stamp-duty 
upon  the  whole  value  of  the  original  suit. 
In  this  Court,  he  made  the  same  admission 
as  he  made  in  the  Lower  Court,  and  only 
contested  the  decision  as  to  the  other  part  of 
the  case.  As  regards  so  much  of  the  plaint- 
ifTs  claim  as  he  had  not  admitted  to  be 
valid,  the  appellant  succeeded  in  getting  an 
order  of  remand ;  but,  as  regards  the  rest  of 
the  suit,  the  appeal  was  dismissed,  and  the 
judgment  of  the  Lower  Court  was  affirmed. 

The  appellant  now  applies,  under  Note  F, 
Article  11,  Schedule  B,  Aft  X.  of  1862,  for  a 
certificate  authorizing  him  to  receive  back 
the  full  amount  of  the  stamp-duly  paid  on 
the  petition  of  appeal.  The  question  is 
whether,  in  this  particu|pr  case^  the  order 
passed  being  something  more  than  a  mere 


order  of  remand — ^being  an  order  wbiclit0i 
certain  extent  affirmed  the  decree  of  ik 
Lower  Court  while  to  a  certain  cxtcal 
remanded  the  case — there  should  be  a 
of  the  full  stamp-duty,  or  of  any  stampi 
at  all. 

For  the  appellant,  it  is  contended  that 
words  of  the  Section  are  express,  and 
inasmuch  as  there  has  been  a  remand* 
ought  to  be  a  refund  of  the  foil  a 
But  it  appears  to  me  that  that  is  not  the . 
per  construction  to  put  upon  the  Note  Fi 
and  that  the  word  "full"  is  used  in 
Note  merely  as  in  contrast  to  certain 
visions  of  Aft  VIII.  of  1859  by  which 
ties  may  become  entitled  to  a  refund  of 
portion  only  of  the  stamp-duty  paid  by 

In  my  opinion.  Note  F,  so  far  as  it 
izes  a  refund  of  the  full  stamp,  applies 
cases  in  which  there  is  only  an  order 
remand  ;  and  an  appellant  is  not  entitkd 
a  refund  of  the  full  amount  when  the 
of  the  Lower  Court  is  affirmed  to  a 
extent,  although  there  may  be  a  reound 
to  some  of  the  points  involved  in  the 
I  think  the  appellant  is  entitled  to  a 
fund  to  duty  only  in  respect  of  so  mwi 
the  case  as  is  remanded.  He  is  note 
to  a  refund  of  the  full  amount,  but,  p 
a  liberal  interpretation  on  Note  F,  he 
be  allowed  a  refund  proportionate  to 
value  of  that  part  of  the  case  which  is 
manded. 

I  would  order  a  refund  of  duty  proj 
ate  to  the  value  of  so  much  of  the  suit 
has  been  remanded. 

Campbell,   J,,   said  that  he  entertaii 
some  doubts  on  the  subject. 

Jackson,  7.— In  respect  to  the  claim 
vanced  by  the  appellant  (petitioner),  U 
pears  to  me  that  there  are  three  decisions 
which  the  Court  might  come— either  *^"' 
is  entitled  to  a  refund  of  the  full  amouBt 
stamp-duty,  or  that  he  is  entitled  to  no 
fund,  or  that  he  is  entitled  to  an 
proportionate  to  the  value  of  that  paJl 
the  claim  in  respect  of  which,  on  his  "^ 
a  re)nand  has  taken  place. 

It  will  be  well  to  consider.  »tt  the 
place,  the  principal  upon  which  rcfand 
stamp-duty  on  remand  proceeds,    ft  W^ 
to  me  manifestly  to  proceed  on  Ac 
ciple  that,  when  an  order  of  remand  is 
ral,  and  the  first  decision  passed  hash 
ineffectual,  so  that  a  new  decision  niu$ 
passed  in  the  Court  below  which  wJ 
bably  give  rise  to  a  fresh  appeal^  tt  1 
unjust  to  oblige  the  appellant  lopajfl**' 
Amount  of  stamp-duty  twice  over. 
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That  being  so,  can  the  petitioner  in  this 
case  be  entitled  to  a  refand  of  the  full 
amount  of  stamp-duty?  Manifestly,  I  think, 
he  cannot.  He  preferred  an  appeal  to  this 
Court  in  which  he  impugned  the  whole  de- 
cision of  the  Court  below,  and  he  advanced 
hriaflm  several  grounds  of  objection  which 
sssailed  that  decision  in  its  entirety. 

As  to  the'  portion  of  the  appeal  in  which 
the  appellant  was  unsuccessful,  as  he  sub- 
initted  it  to  the  Court  and  obtained  a  final 
jud^ent,  he  cannot  be  entitled  to  a  refund 
dt  Uie  stamp-duty.  Then  can  we  say  that 
lie  Is  entitled  to  no  refund  ?  It  appears  to 
ne  that  this  would  not  be  just  either.  The 
defendant  advanced  a  plea  in  bar  of  the  en- 
tire case  which,  though  it  was  not  found  to 
be  tenable  as  to  the  whole,  was  yet  found 
vtlid  as  to  a  part  of  the  case ;  and,  as  it  became 
nitessaiy  to  remand  the  suit  on  that  part  of 
tbe  case,  it  would  not  be  just  to  require  stamp- 
dbtj  twice  over  as  to  that  part  of  the  case,  and 
it  would  be  inequitable  to  say  that  he  should 
fjtX  no  refund  at  all. 

There  remains  the  third  alternative,  that 
is  to  say,  proportionate  refund.  This  course, 
it  tppears  to  me,  can  be  reconciled  with  the 
Ad  !ti  this  manner  :  The  plaintiff  sued  for 
dMr  ehtire  of  a  particular  claim.  The  de- 
fendant set  up  a  plea  as  to  the  whole  of  that 
cliitn*  Upon  enquiry,  it  was  found  that  that 
^fitdi,  not  being  good  as  to  the  whole  claim, 
was  good  as  to  a  part  of  it.  In  that  way 
tbt  subject-matter  of  the  suit  became,  as  it 
^re,  split  into  two  portions.  As  to  one,  the 
Court  was  debarred  from  coming  to  a  deci- 
iKib,  because  limitation  or  other  similar  cause 
^vented  a  decision.  As  to  the  other  part, 
Jhe  plea  of  limitation,  or  whatever  the  plea 
"MSy  not  being  valid,  it  became  necessary  to 
ietnand  tbe  case.  It  seems  to  me  that  that 
^Wdoti  of  the  case  might  be  very  easily 
tetMirated  from  the  other,  and  that  the  full 
ttatnp^dtttv,  calculated  on  the  remanded 
^rtion  of  the  suit,  may  be  allowed  to  the 
pkttidoner. 

I  Aerefore  think  that,  in  this  case,  it  would 
be  /air  and  equitable  to  say  that  the  peti- 
tioner IS  entitled  to  a  proportionate  refund  of 
stiunp-duty. 

T.ockt  y. — It  appears  to  me  that  the  words 
hi*  Note  F,  Article  1 1.,  Schedule  B  of  Aa  X. 
ti  i86j,  bear  a  very  limited  construction. 
After  the  passing  of  AS  VIII.  of  1859,  ap- 

ih  were  made  to  this  Court  from  orders 
under  Sections  29  to  36,  and  the  ques- 
was  raised,  on  what  stamp  those  appeals 
to  be  preferred — whether  on  full  stamp,* 
or  on  tbe  stamp  prescribed  for  Miscellaneous 


petitions.  The  Court  then  ruled  that  they 
were  to  be  on  the  full  stamp,  and  that  they 
were  to  be  looked  upon  as  regular  appeals. 
After  that,  the  new  Stamp  Law,  Aft  XXXVI. 
of  1860,  was  passed,  in  which,  to  prevent 
hardship  to  suitors,  this  provision  was  in- 
troduced : — 

*'  If  an  appeal  or  plaint,  which  shall  have 
been  rejected  by  the  Lower  Court  on  any  of 
the  grounds  mentioned  in  Aft  VIII.  of  1859, 
shall  be  ordered  to  be  leceived,"  then  the 
appellant  should  get  back  the  full  amount  of 
stamp-duty. 

It  \«*ent  on  further  to  say,  "  or  if  a  suit 
shall  be  remanded  in  appeal  for  a  second, 
decision  by  the  Lower  Court,  "  the  appellant 
was  equally  entitled  to  get  back  the  full 
amount  of  stamp-duty.  This  provision  is 
almost  the  same,  except  as  to  a  few  words, 
asNoteFin  AaX.  of  1862. 

It  appears  to  me  that  the  word  **  re- 
manded "  must  be  confined  to  remands  made 
under  Section  351,  Aft  VIII.  of  1859,  where 
the  first  Court  has  decided  the  case  upon 
some  preliminary  point,  and  has  excluded 
evidence  of  fact,  so  that  the  Appellate  Court, 
being  unable  to  come  to  any  judgment  on 
the  merits,  finds  it  necessary  to  remand.  If 
the  present  case  comes  within  that  rule,  the 
appellant,  in  my  opinion,  is  entitled  to  a  re- 
fund of  the  full  stamp-duty  paid  upon  his 
petition  of  appeal.  If  it  does  not,  he  is  not 
entitled  to  any  refund. 

It  appears  to  me  that  this  case  does  not 
fall  under  that  rule,  and,  therefore,  I  think 
that  the  appellant  is  not  entitled  to  any  re** 
fund  of  stamp-duty. 

Peacock,  C.y» — It  appears  to  me  that  the 
appellant  is  entitled  to  a  refund  of  the  stamp-^ 
duty  paid  upon  his  petition  of  appeal  in 
proportion  to  the  value  of  that  part  of  the 
claim  which  has  been  remanded  for  further 
trial. 

It  appears  to  me  to  have  been  the  objedt 
of  the  Legislature  that,  where  there  has 
been  no  final  decision  given  in  appeal,  and 
the  stamp-duty  paid  on  the  petition  of  ap- 
peal has  consequently  become  ineffectual,  the 
party  should  be  entitled  to  a  refund  of  the 
stamp-duty. 

We  are  pressed  with  the  words  "  the  full 
amount  of  stamp-duty  paid  on  the  petition 
of  appeal."  But,  if  the  words  of  the  Section 
are  to  be  read  litei^lly,  that  the  appellant  is  to 
be  entitled  to  the  full  amount  of  stamp-duty, 
it  can  only  be  in  a  case  in  which  the  suit  is 
remanded,  and  not  where  the  suit  is  remanded 
in  part.  I  apprehend  it  was  the  meaning 
of  the  Legislature  that,  where  a  suit  was 
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altogether  remanded,  the  party  should  be  en- 
titled to  a  refund  of  the  full  amount ;  but  that, 
where  a  suit  was  remanded  only  as  to  a  parti- 
cular part  of  the  claim,  the  party  should  be 
entitled  to  a  refund  of  the  fiiU  amount  of 
stamp-duty  on  the  value  of  that  part  of  the 
suit  to  which  the  remand  should  relate. 

The  words  "full  amount"  appear  to  me 
to  have  been  used  with  reference  to  certain 
other  A6ts  in  which  parties  were  entitled  to 
a  refund  of  a  certain  portion  of  the  stamp- 
duty,  as  in  some  cases  of  one-half  only. 
For  example,  Section  98  of  the  Code  of  Civil 
Procedure  enacted :  "  If  a  suit  shall  be  ad- 
"  justed  by  mutual  agreement  or  compro- 
'*  mise,  or  if  the  defendant  satisfy  the  plaintiff 
<'  in  respect  to  the  matter  of  the  suit, 
<^  such  agreement,  compromise,  or  satisfac- 
'*  tion  shall  be  recorded,  and  the  suit  shall  be 
<' disposed  of  in  accordance  therewith.  On 
''  the  application  of  the  plaintiff  reciting  the 
''  substance  of  such  agreement,  compromise, 
''or  satisfaction,  the  Court,  if  satisfied  that 
''  such  agreement,  compromise,  or  satisfaction 
''  has  been  actually  entered  into  or  made, 
*'  shall  grant  a  certificate  to  the  plaintiff 
"  authorizing  him  to  receive  back  from  the 
**  Collector  the  full  amount  of  stamp-duty 
"  paid  on  the  plaint  if  the  application  shall 
V  have  been  presented  before  the  -settlement 
*'  of  issues,  or  half  the  amount  if  presented 
''  at  any  time  after  the  settlement  of  issues, 
**  and  before  any  witness  has  been  exa- 
"  mined."' 

That  Ad  was  in  force  at  the  time  when  Ad 
X.  of  1862  was  passed,  and  it  appears  to  me 
that  the  words  *' full  amount'*  were  used  in 
contradistinction  to  the  "one-half  or  other 
portion  less  than  the  full  amount  to  which 
a  party  was  in  other  cases  entitled.  It  is 
pot  unreasonable  to  suppose  that,  when  the 
Legislature  authorized  a  return  of  the  full 
amount  of  ntamp-duty  paid  upon  appeal 
when  the  whole  case  should  be  remanded, 
they  intended  that  the  appellant  should  be  en- 
titled to  the  return  of  a  proportionate  amount 
of  stamp-duty  when  a  suit  should  be  re- 
manded only  as  to  part. 

I  now  come  to  consider  whether  a  suit  can 
be  remanded  in  part. 

Suppose  a  suit  should  be  brought  for  10,000 
beegahs  of  land,  and  the  defendant  should 
deny  the  petitioner's  title,  and  also  plead  limitr 
ation  as  to  the  whole  10,000  beegahs.  Sup- 
pose the  Court  below  should  hold  that  limita- 
tion was  a  bar  to  the  whole  claim,  and  deter- 
mine the  case  without  trying  the  issue  as  to 
title.  Now,  if  plaintiff  sfi^uld  appeal  on  the 
ground  that  limitation  did  not  apply  to  any 


part  of  his  claim,  and  tl^e  Appellate  Court 
should  hold  that,  except  as  to  100  beegaiu, 
limitation  did  bar  the  suit,  it  would  be  need- 
sary  that  the  issue  as  to  title  should  be  detei- 
mined  with  reference  to  the  100  beegahs  to 
which    limitation  did  not   apply ;  but,  thel 
Lower    Court    having    dismissed  the  case 
upon  a  preliminary  point   of  limitation,  it| 
would  be  necessary  to  remand  the  c^  ac- 
cording to  the  provisions  of  Section  351,  Ml 
VIII.  of  1859,  to  be  re-tried  upon  the  merits 
as  to  the  100  beegahs.      It  would  be  clearly 
unnecessary  to  remand  the  case  for  a  trial  1$ 
to  the  tide  to  the  9,900  beegahs  to  vtiid 
limitation  applied  ;  and,  as  to  that  part  of  the 
case,    the    decision    of    the    Lower  Coaitl 
would  be  affirmed.     In  that  case  it  wooldj 
be  very  unreasonable,  when  the  suit 
remanded    only   as    to   the    100 
that  the  appellant  should  be  entitled  to 
refund  of  the  whole  stamp-duty  paid  upoi 
his  petition  of  appeal  which  related  to  the 
9,900  beeghas,  as  well  as  to  the  100. 

It   appears  to  me    that,   in   detertnioil 
whether  a  suit  has  been  remanded  or 
we  cannot  enter  into  the  question  of  degi 
and  hold  that  a  suit  has  been  substantial! 
remanded  if  it  has  been  remanded  as  to 
great  part  of  the  demand,  but  not  n 
ed  as  to  the  remainder.      If  we  veie 
attempt  to  do  so,  we  should  be  involved  i| 
great  difficulties.      Suppose  a  suit  vere  i 
manded  as  to  one -half  or  three-fourths  of  tl 
demand,  could  we  say  that  the  suit  had 
remanded  ?  I  think  not.  We  must,  in  mr  < 
nion,  hold  either  that  the  plaintiff  is  ent 
to  a  return  of  proportionate  part  of  thesUVI 
duty  where  the  suit  has  been  remanded 
to   part   of  the  claim,   or   that  be  is  ' 
entitled  to  a  return  of  any  part  of  the 
duty  unless  the  suit  is  entirely  rem* 
I  think  that  it  is  a  reasonable  constr 
to  hold  that,  when  a  suit  is  remanded 
part,  the  appellant  is  entitled  to  aretma 
a  proportionate  part  of  the  stamp*daty« 

The  appellant  is,  therefore,  entitle  to 
refund  of  the  fall  stamp-duty  in  pro| 
to  the  value  of  that  part  of  the  case  ^|^ 
has  been  remanded,  and  he  is  not  eotit 
to  a  refund  as  to  that  portiop  of  the 
which  has  been  finally  determined  by 
Court  of  appeal. 

The  judgment  of  the  majority  of  *ta 
Court  is,  that  the  appellant  is  entitled  to  a 
refund  of  stamp-duty  in  proportion  tq^ 
value  of  that  part  of  the  claim  only  whg^g 
been  remanded  ;  and  the  Registrar 
''a  certificate  accordingly. 
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The  24ih  August  i866. 

Presenl: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
[      Jusiice^  and  the  Hon'ble  C.  B.  Trevor,  G. 
I      Loch,  L.  S.  Jackson,  and  A.  G.  Macpher- 
son.  Judges. 

Llmitation—Ezecutton    of    decrees   of    Privy 

CounciL 

Cases  Nos.  569  and  570  of  1865. 

Miscellaneous  Appeals  from  decisions  passed 
bv  Baboo  Koylas  Chunder  Deb  Baha- 
door.  Principal  Sudder  Ameen  of  ihe 
Tweniyfour  Pergunnahs,  dated  the  i6th 
January  186^, 

Anitadtnoyee  Dossee  and  another  (Decree- 
holders),  Appellants, 

versus 

Poorno  Chunder  Rai  and  others  (Judgment- 
debtors),  Respondents, 

3tr»  /?.  T,  Allan  and  Babpo  Kishen  Kishore 
Ghose  for  Appellants. 

Bahaos  Dwarkanath  Mitter  and  Oopendur 
Chunder  Bose  for  Respondents. 

The    right  to  enforce  decrees  of  Her  Majesty  in 
Counctl  is  not  affected  by  any  Law  of  Limitation. 

These  cases  were  referred  to  a  Full  Bench 
\y  Kemp  and  Z.  S,  Jackson,  JJ*.  under  the 
[ollowing  orders  : — 

Kemp,  J. — The  decree-holders  in  these 
iwo  cases  applied  to  the  Principal  Sudder 
Ameen  of  the  24-Pergunnahs  for  permission 
to  execute  the  decree  of  Her  Majesty's 
J^rivy  Council  in  the  matter  of  costs.  The 
t^nncipal  Sudder  Ameen,  holding  that  the 
application  was  made  after  more  than  three 
years  from  the  date  of  the  decree,  rejected 
it,  applying  the  provisions  of  Section  20, 
Act  XIV.  of  1859. 

'!  In  appeal,  it  is  contended  that  the  Prin- 
cipal Sudder  Ameen  was  wrong  in  apply- 
Ihg*  the  above  Section,  inasmuch  as  the 
?rtvy  Council  is  a  Court  established  by 
Koyal  Charter,  and  that  Section  19  of  the 
aforesaid  Act  applies. 

We  arc  of  opinion  that  the  decision  of 
the  Principal  Sudder  Ameen  is  wrong. 
'Section  20  of  Act  XIV.  of  1859  applies  to 
Idtbcesses  of  execution  issued  from  Courts 
'fl6c  established  by  Royal  Charter  in  thi^ 
country. 

Vol  VI. 


The  Privy  Council  is  a  Court  not  estab- 
lished by  Royal  Charter,  but  it  is  a  Court 
not  of  this  country.  We  have  been  referred 
by  the  pleader  of  the  respondents  to  a 
decision  of  this  Court,  dated  the  i9th 
November  1865,  published  in  Volume  IV, 
of  the  Weekly  Reporter,  in  which  it  was  held 
that  the  decree  of  the  Privy  Council  must  be 
considered  as  the  decree  of  the  Court  origin* 
ally  passing  the  same  when  execution  of 
such  decree  is  sued  out.  Act  XXV.  of  1851 
is  quoted.  The  pleader  for  the  respondent 
contends  that,  in  this  view  of  the  law,  the 
decree  of  the  Privy  Council  which  the 
appellants  seek  to  execute  becomes  the  decree 
of  the  Court  originally  passing  the  same; 
and,  as  such  Court  is  one  established  in  this 
country,  and  not  by  Royal  Charter,  the  pro-* 
visions  of  Section  19  of  Act  XIV.  of  1859 
apply,  and  the  application  is  beyond  time. 

We  cannot  concur  in  the  view  taken  by 
the  learned  Judges  who  passed  the  decision 
referred  to.  The  Ad:  quoted  enacts  "that 
every  decree  or  order  of  Her  Majesty  in 
Council  shall  be  enforced  and  executed  by 
the  Court  which  made  the  first  decree. ot 
order  appealed  from,  in  the  manner  and  ac* 
cording  to  the  rules  and  laws  applicable  to 
the  enforcement  of  original  decrees  or  orders 
made  by  such  last-mentioned  Court."  That 
is  to  say,  that  the  procedure  in  the  course  of 
the  execution  of  the  decree  of  the  Privy 
Council  is  to  be  regulated  by  the  rules  and 
laws  applicable  to  the  enforcement  of  the 
decrees  of  the  Courts  of  this  country—  not 
that  the  decree  of  the  Privy  Council  be-> 
comes  that  of  the  Court  of  first  instance. 

Having  found  that  Section  20  of  Ac^ 
XIV.  does  not  apply  to  this  application, 
and  that  Section  19  of  the  same  Act  is 
also  inapplicable,  inasmuch  as  the  Court  of 
the  Privy  Council  is  not  a  Court  established 
by  Royal  Charter,  we  would  apply  the 
provisions  of  Clause  16,  Section  i.  Act 
XIV.  of  1859,  which  enacts  that,  in  all  suits 
for  which  no  other  limitation  is  expressly 
provided  for  by  that  Act,  the  period  of  six 
years  from  the  time  the  cause  of  action 
arose  is  allowed.  In  this  case,  the  decree  of 
the  Privy  Council  is  dated  the  30th 
November  186 1 ;  the  application  to  enforce 
it  is  dated  the  loth  December  1864,  and 
is  therefore  in  time.  We  would  reverse  the 
decision  of  the  Principal  Sudder  Ameen  in 
both  cases,  and  decree  the  appeal  with 
costs. 

As  this  decision  is  opposed  to  that  of  a 
Divisional  Bench*  pf  this  Court,  we  refei: 
the  question  to  a  Full  Bench. 
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•  Jackson,  J, — 1  quite  concur  in  referring 
this  questlpn  to  aFull  Bench.  I  do  not 
itideed  think  that  Section  i,  Clause  i6,  will 
apply,  as  that  and  the  other  Clauses  of  Sec- 
tion I  refer  to  suits,  and  not  to  proceedings 
in  execution. 

The  case  appears  to  nie  a  casus  omissus, 
which  is  no  concern  of  the  Courts.  We  have 
only  to  consider  whether  the  provision  relied 
ott  by  the  judgment-debtor  bars  the  decree- 
tiolder.  I  think  it  does  not.  The  words 
"  Courts  established  by  Royal  Charter"  (Sec- 
tion 19)  denote  (as  the  learned  Judges  say 
in  the  judgment  from  which  we  dissent) 
Courts  in  this  country  established  by  Royal 
Charter;  and  therefore,  h  fortiori,  the 
words  in  Section  20,  *'  Courts  not  established 
by  Royal  Charter,"  mean  Courts  in  this 
country  not  so  established;  and,  as  the 
Judicial  Committee  of  the  Privy  Council, 
or  rather  the  Court  of  Her  Majesty  herself 
in  Council,  is  not  a  Court  of  either  descrip- 
tion,  the  decrees  of  that  Court  will  not 
come  within  the  terms  of  either  Section, 
unless  the  decree,  when  executed  in  the 
Court  of  first  instance,  become,  by  virtue  of 
Aft  XXV.  of  1852,  a  decree  of  the  Court 
of  first  instance. 

'This  I  cannot  think  it  does.  It  is  to  be 
executed  there,  and  to  be  executed  in  like 
manner.as  a  decree  of  the  local  Court;  but 
It  is,  for  all  that,  still  a  decree  of  Her  Majesty 
in  Council,  and  not  of  any  local  Court. 
To  this  I  may  add  that  it  would  be  in  the 
last  degree  unjust  to  limit  parlies  who  have 
appealed  to  England,  or  have  got  a  decree 
in  their  favor  in  a  distant  forum,  to  the  same 
period  of  time  that  is  allowed  for  executing 
the  decree  of  Courts  in  this  country.  Consi- 
derable delay  occurs  in  the  preparation  and 
transmission  of  decrees  from  England,  and 
ft  is  quite  within  the  bounds  of  possibility 
that  a  successful  party  might  not  receive 
his  decree  before  the  period  allowed  for 
executing  it  had  expired. 

Judgments  of  the  Full  Bench, 

Peacock,  C,J,  (Trevor  and  Jackson, 
JJ.f  concurring), — I  am  of  opinion  that  a 
decree  of  Her  Majesty  in  Council  is  neither 
a  decree  of  the  Court  established  by  Royal 
Charter,  nor  a  decree  of  a  Court  not  estab- 
lished by  Royal  Charter  within  the  meaning 
of  Section  20,  Ad  XIV.  of  1859,  and  conse- 
quently that  Aa  XIV.  of  1859  does  not 
apply  to  it. 

It  is  contended  that,  even  if  the  decrees  of 
Her  Majesty  fn  CounciKAre  not  decrees  of 
a  Court  not  established  by  Royal  Charier 


within  the  meaning  of  the  latter  Section,  they 
cannot  be  executed  after  the  period  limited 
by  that  Section  for  the  execution  of  decrees 
of  the  Mofussil  Courts;  and  in  support  c^ 
that  contention.  Section  i  of  Act  XXV.  <^ 
1852  is  relied  upon. 

That  Section  enacts  that  "every  decree 
"  or  order  in  appeal  of  Her  Majesty  in  Coan- 
"  cil.  or  by  any  Court  of  Sudder  Dewanny 
"Adawlut,  or  of  any  Zillah  or  City  Jadge, 
''which  shall  be  made  after  the  passing  ol 
"  this  Act,  shall  be  enforced  or  executed  by 
"  the  Court  which  made  the  first  decree  or 
"order  appealed  from,  in  the  manner  and 
"  according  to  the  rules  and  laws  applicable 
"  in  the  execution  and  enforcement  of  ori- 
"  ginal  decrees  or  orders  made  by  such  lasl- 
"  mentioned  Court." 

It  is  urged  that  the  words  "  according  to 
"  the  rules  and  laws  applicable  to  the  enforce- 
"  ment  of  original  decrees  of  such  ]ast*nien- 
"ttoned  Court"  extend  to  the  decrees  of 
Her  Majesty  in  Council  all  Laws,  incjod^ 
ing  the  Law  of  Limitation,  which  are  a|>pif» 
cable  to  decrees  of  the  Court  which  made  the 
first  decree.  But  I  am  of  opinion  tlwt  that 
is  not  the  proper  construction  of  those  word^ 
The  object  of  the  Act  was  merely  to  pcovidc 
that  decrees  of  Her  Majesty  in  Council  and 
decrees  of  the  Sudder  Court,  which  were 
formerly  executed  by  that  Court,  as  well  as 
decrees  made  on  appeal  by  the  City  or  ZtUtli 
Judges,  should  for  the  future  be  executed 
by  the  Court  which  passed  the  first  deccee 
according  to  the  procedure  of  such  Covit. 
and  the  rules«.  and  laws  regulating  socfa 
procedure.  It  was  never  intended  to  eit* 
tend  to  such  decrees  any  Law  of  Limiia^ 
tion. 

It  would  be  a  very  strained  conslmctioii 
of  the  words,  "  according  to  the  la\i-s  a|^- 
cable  to  the  exectition  and  enforcemem  of 
original  decrees,"  to  hold  that  they  kiclncfed 
a  Law  of  Limitation  which  prohfbfts  the 
enforcement  of  decrees  after  a  certain  pe» 
riod. 

As  regards  decrees  of  the  Sudder  aad 
Zillah  Courts,  it  was  wholly  unnecessaxy  id 
provide  any  limitation,  for  the  same  lirail»» 
tion  which  applied  to  the  decrees  fir^t  pass- 
ed applied  to  the  decrees  passed  in  appeal  \sj[ 
the  Sudder  and  Zillah  Courts.  As  r^ardi 
decrees  passed  in  appeal  by  Her  Majesty  in 
Council,  it  appears  to  me  that  it  was  be- 
yond the  power  of  the  Legislature  to  Unit 
the  period  for  their  execution*  as  soch  as 
C^nactment  would  have  been  an 
with  Her  Majesty's  prerogative, 
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The  2  and  3  Wm.  IV.,  c.  85,  s.  43,  express- 
ly provided  that  the  Governor- General  in 
Council  should  not  have  power  to  make  any 
law  which  should  in  any  way  affect  any  pre- 
rogative of  the  Crown. 

Further,  it  was  enacted  by  the  3  and  4 
Wm.  IV.,  c.  41,  s.  21,  that  "  the  order  or  de- 
*'  cree  of  His  Majesty  in  Council,  on  an  ap- 
"  peal  from  the  order,  sentence,  or  decree  of 
*'  any  Court  of  Justice  in  the  East  Indies, 
"  shall  be  carried  into  effect  in  such  manner 
'*  and  subject  to  such  limitations  and  condi- 
''  tions  as  His  Majesty  in  Council  shall,  on  the 
*•  recommendation  of  the  said  Judicial  Com- 
*'  xnittee,  direct ;  and  it  shall  be  lawful  for 
"  His  Majesty  in  Council  on  such  recommen- 
"  dation  by  order  to  direct  that  such  Court  of 
Justice  shall  carry  the  same  into  effect  ac- 
cordingly, and  thereupon  such  Court  of 
Justice  shall  have  the  same  powers  of 
canning  into  effect  and  enforcing  such 
**  order  or  decree  as  are  possessed  by  or  are 
••  hereby  given  to  His  Majesty  in  Council." 

It  was  evidently  to  prevent  any  inter- 
ference with  these  latter  words  that  Section 
4  of  Aft  XXy.  of  1852  was  introduced,  so 
that,  upon  appeals  from  the  decrees  of  the 
Sucider  Court,  that  Court  might  itself  carry 
the  dfttne  into  effect  if  ordered  so  to  do  by 
Vlit€  Majesty  in  Council. 

If  the  Legislature,  when  making  a  distinc- 
tion between  Courts  established  by  Royal 
Charter  and  Courts  not  established  by 
Royal  Charter  by  Aft  XIV.  of  1859,  had 
considered  that,  by  virtue  of  Aft  XXV.  of 
V852,  Section  20  of  the  new  Law  of  Limita- 
tion would  be  in  effect  applicable  to  decrees 
of  Her  Majesty  in  Council  in  appeal  from  the 
Stkdder  Court,  it  is  very  unlikely  that  they 
would  have  so  framed  the  Aft  as  to  allow 
a  much  shorter  period  for  enforcing  such 
decrees  of  Her  Majesty  in  Council  than 
for  enforcing  decrees  of  the  Supreme  Court. 
This,  however,  would  be  the  case  if  Section 
30  is  )ield  to  apply  to  decrees  of  Her  Majesty 
in  Council, 

I  am  further  of  opinion  that  decrees  of 
Her  Majesty  in  Council  are  not  affected 
by  Clause  16,  Section  i,  Aft  XIV.  of  1859, 
which  enacts  that,  in  all  suits  for  which  no 
other  limitation  is  expressly  provided  by 
that  Aft,  the  period  of  six  years  should  be 
applied.  The  enforcement  of  a  decree  by 
execution  is  clearly  not  the  institution  of 
a  suit  within  the  meaning  of  that  Section. 

For  the  above  reasons,  I  think  that  the 
fig^ht  to  enforce  decrees  of  Her  Majesty  in 
C6unc!l  is  not  affected  by  any  Law  of  Limita- 
tioti.     Should  any  inconvenience  arise  fron* 


this  decision,  it  may  be  obviated  by  Her 
Majesty  in  Council  upon  the  recommendation 
of  the  Judicial  Committee  under  the  pro- 
visions of  Section  ai,  Act  3  and  4  Wm.  IV., 
c.  41,  to  which  I  have  already  alluded. 

The  order  of  the  Principal  Sudder  Ameen 
is  reversed  with  costs,  with  liberty  to  the 
decree-holder  to  proceed  with  the  execution. 

Lock,  y, — It  appears  to  me  that  the  words 
used  in  Section  i,  Act  XXV.  of  185a.  are 
sufficiently  comprehensive  to  admit  of  the 
construction  that  I  have  put  upon  th^m 
elsewhere,  vtz,y  that  they  enable  the  Courts 
to  apply  the  Law  of  Limitation  to  decrees  in 
execution.  Previous  to  the  enactment  of  Act 
XIV.  of  1859,  there  was  no  Statute  of  Limit- 
ation in  respect  to  the  execution  of  decree^. 
The  Courts  were  guided  by  rules  laid  down 
by  the  late  Sudder  Court  in  certain  con- 
structions of  law.  By  those  constructions 
it  was  ruled  that  the  Law  of  Limitation  ap- 
plicable to  suits,  vis. J  12  years,  was  applicable 
to  the  execution  of  decrees;  and  that  a 
decree-holder  could  not,  except  upon  good 
and  sufficient  cause  shown,  execute  bis 
decree  after  the  lapse  of  that  period.  When, 
therefore,  the  Act  directs  that  certain  decrees 
made  in  appeal  are  to  be  enforced  and  exe- 
cuted by  the  Court  which  made  the  first 
decree  or  order  appealed  from,  in  the  manner 
and  according  to  the  rules  and  laws  appli- 
cable to  the  execution  and  enforcement  of 
original  decrees  or  orders  made  by  such  last* 
mentioned  Court,  it  appears  to  me  that  s^ll 
rules  then  in  force  must  be  taken  into  con- 
sideration, and  that,  if  execution  were  barred 
by  limitation,  the  rule  of  the  Court  which 
prohibited  execution  under  such  circum- 
stances would  have  to  be  applied. 

Whether  the  Legislature  in  this  country 
had  the  power  to  limit  the  period  for  the 
execution  of  decrees  of  Her  Majesty  in 
Council,  is  another  question.  But  I  believe 
that  I  am  not  wrong  in  stating  that,  under 
the  former  practice,  the  rule  applicable  to 
other  decrees  was  considered  applicable  to 
them.  Ixx)king,  however,  to  the  wording 
of  the  Act  3  and  4  Will.  IV.,  c.  41,  8.  ai, 
Quoted  by  the  Chief  Justice,  I  think  that 
the  Legislature  in  this  country  bad  not  author- 
ity to  pass  any  law  limiting  the  period 
during  which  decrees  of  Her  Majesty  in 
Council  should  be  executed  ;  and  I  therefor^ 
concur  in  the  judgment  of  the  Court  thai 
the  provisions  of  Section  i,  Act  XXV.  of 
1852,  cannot  be  applied  to  this  case. 

Macpherson^  J.—l  concur  in  the  conclu« 
sion  arrived  at  by  the  Court;  because  I 
-think,   for  the    reasons    which    have    been 
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given,  that  whatever  lAay  be  the  con- 
struction of  the  words  used  in  Section  i 
of  Aft  XXV.  of  185  a,  it  was  not  in  the 
power  of  the  Indian  Legislature  to  limit' 
the  time  for  the  execution  of  decrees  of  the 
Privy  Council. 


The  24  th  August  1866. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 

;  Jackson,  G.  Campbell,  and  A.  G.  Mac- 
pherson.  Judges. 

Cross-decrees—Section  209  of  Act  VII  I.  of  1859. 

Case  No,  277  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Baboo  Peary  Mohun  Banerjee,  Princi- 
pal  Sudder  Atneen  of  Rajshahye,  dated 
the  loth  February  1866, 

Greesh  Chunder  Lahoory  (Judgment-debtor), 

Appellant^ 

versus 

Fakecr  Chand  Khan  (Decree-holder), 
Respondent, 

Bahoos  Otool  Chunder  Mookerjee  and   Ro- 
mesh  Chunder  Mitter  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Cross-decrees  In  the  same  Court  may  be  set  off 
one  against  the  other,  whether  they  are  originally 
.decrees  of  the  same  Court,  or  are  decrees  sent  to  the 
same  Court  to  be  executed.  But  decrees  of  different 
Courts  cannot  be  set  off  one  against  the  other  unless 
when  they  are  both  in  the  same  Court  for  the  pur- 
pose of  being  executed. 

This  case  was  referred  to  a  Full  Bench  by 
Loch   and  Macpherson,   JJ^t   under    the 
following  order : — 

Referring  order, — The  circumstances  of 
this  case  are  as  follow:  Greesh  Chunder 
Lahoory  obtained  a  decree  against  Kashee- 
Shuree  Dabee  in  the  Judge's  Court.  She 
subsequently  obtained  a  decree  against  him 
before  the  Principal  Sudder  Ameen,  and 
«old  it  to  one  Fakeer  Chand,  who  proceeded 
to  execute  it.  When  Fakeer  Chand  attempt- 
ed execution,  Greesh  Chunder  applied  to 
the  Judge  to  have  the  amount  of  his  decree 
set  off  against  that  obtained  by  Kashee- 
shuree.  The  Judge  directed  the  Principal 
Sudder  Ameen  to  do  s/J»  if  there 'was  no 
objection,   but   in  reply  that  officer  stated 


that  the  decree  obtained  by  Kasheeabmee 
no  longer  remained  in  her  name*  Imtiiad 
been  assigned  by  her  to  Fakeer  Chan^  m 
4th  Srabun  1272,  and  therefore  a  .BBUof 
could  not  be  made. 

An  appeal  is  preferred  on  the 
that  the  transfer  to  Fakeer  Chand  vss 
merely  with  the  object  of  evading  the  «ct- 
off ;  that,  though  Fakeer  Chand  has:  pMr- 
chased,  he  is  in  the  place  of  Kasfaeeshiitee. 
and  liable,  as  she  would  be,  to  have  the  one 
decree  set  off  against  the  other«  Qa  die 
other  hand,  a  judgment  of  a  DivissMal 
Bench  of  9th  February  1866,  Sheikh  fia^ 
zeeooddeen,  Appellant  (reported  in  p^[e  st. 
Miscellaneous  Rulings,  Volume  5  of  Weckb 
Reporter),  is  brought  to  our  notice^  ~  wfaicb 
rules  that,  ^here  such  an  assignment  haskeen 
made,  .it  cannot  be  questioned  exeepci.013 
the  ground  of  fraud,  and  that,  wheit  ihc 
assignment  is  in  good  faith,  the  decree  so 
assigned  cannot  be  used  as  a  set-off  to  the 
detriment  of  the  assignee.  Now,  lookng 
to  the  wording  of  Section  208,  we  fiad  that 
a  decree  transferred  by  assignment  ^  macs 
''  be  executed  in  the  same  manner  ai;  if  the 
"  application  were  made  by  the  otigiaa! 
"  decree-holder."  These  words  ialimale, 
we  think,  that  the  law  looks  upqa  the 
assignee  as  standing  in  the  exact  pgi$ifi9n 
as  the  original  decree-holder,  and  UJd>l^.in 
regard  to  the  decree  assigned  to  him,  to  ill 
the  liabilities  which  rest  upon  the  decree- 
holder.  Were  it  otherwise,  fraudiileat 
assignments  could  be  made  wiihoul 
culty,  and  it  would  be  almost  impossiUe  io 
give  even  primd  facie  proof  of  fraud*  It 
may  be  that  attachment  of  the  less  deciee 
might  be  made  by  the  holder  of  the  largo: : 
but  it  appears  to  us  that  an  assignee,  takfs 
it  (the  decree)  subject  to  all  the  liabitttto 
and  equities  of  his  vendor  which  attach  to 
it.  Differing,  therefore,  from  the  qpinioa 
expressed  by  the  Divisional  Bench  ia  ihcfr 
judgment  of  9th  February  1866,  wc  snhiait 
the  following  point  for  the  determinaikin 
of  a  Full  Bench:  In  the  event  o(  Iheie 
being  cross-decrees,  and  one  of  these  de- 
crees being  transferred  by  the  decree-hoUcf 
to  a  third  party  in  a  bond-fide  sale  witfaopl 
any  special  notice  to  the  purchaser  of  the 
existence  of  the  cross-decree,  whether  tbe 
purchaser  does  not  take  it  with  all  the 
liabilities  and  equities  of  the  vendor  «l^ 
attach  to  it  ? 

Judgment    of  Full    Bench.— \l   »PP^f 
that  these  two  decrees  were  not  decrees  of  tfa 
same  Court.    The  one  was  a  decree  <rf  tte 
Principal. Sudder  Ameen,  and  theothcr««f* 
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decree  o£  ifae  Judge.  If  one  of  them  had  not 
been  assigned,  the  question  would  be,  could 
the  amount  of  the  decree  in  the  Judge's  Court 
be  deducted  from  that  in  the  Principal  Sudder 
Ameen's  Court  under  the  provisions  of  Sec- 
tion ^09  of  the  Code  of  Civil  Procedure  ? 
Jiie\vords  are:  **Jf  there  be  cross-decrees 
''between  the  same  parties  for  the  payment 
^  of  oKmey,  execution  shall  be  taken  out  by 
^  that  parly  only  who  shall  have  obtained  a 
**idecree  for  the  larger  sum/'  kc.  In  this 
portion  of  the  Section  it  is  not  expressly 
stated  whether  the  Section  refers  to  cross- 
-decrees  of  the  same  Court,  or  cross-  decrees 
.betvfren  the  same  parties  in  whatever  Courts 
they"  -snay  be.  But  the  words  of  the  first 
^jianii^raph  are  explained  by  the  second  para- 
Ipapkof  the  same  Section,  which  says  :  *'  The 
f^^above  rules  shall  apply  to  decrees  sent  to 
^'a  Court  for  execution,  as  well  as  to  decrees 
J^in  the  same  Court."  That  shows  that  the 
Meaning  of  the  whole  Section  was  that,  if  there 
'iMs  -cross-decrees  in  the  same  Court  between 
tlid  same  parties,  they  shall  be  set  of!  one 
against  the  other,  and  that  the  same  rule 
ifaall  apply  to  decrees  sent  to  a  Court  for 
execution. 

In 'this  case,  the  decree  of  the  Judge's 
Court  was  not  sent  to  the  Principal  Sudder 
Ameen  for  execution.    The  two  decrees  are 
^erefbre  not  the  decrees  of  the  same  Court : 
'toor  13  the  decree  of  the  Judge's  Court  a  de- 
cree, sent  to  the  Principal  Sudder  Ameen's 
.'Cbbft  for  execution.    The  case  does  not  fall 
^t|)in  the  provisions  of    Section    209.    It 
^  therefore  unnecessary  for  us  to  determine 
'Whether  the  assignment  made  any  difference 
-or  not.     If  we  were  to  determine  that  point, 
Oor  decisfon  would  be  a  mere  obiter  dictum, 
'If -there had  been  no  assignment  of  the  decree 
'  ilhf  the  Principal  Sudder  Ameen's  Court,  that 
'^'cle!Ci*ce  might  have  been  attached  in  execution 
"j6f4hte  decree  of  the  Judge's  Court.     If  the 
\^k^^ment  was  fraudulent,  it  would  not  affect 
^*tHe'rf^ht  to  attach  it.    If  the  decree  attempt- 
^■kS  tb  be  set  off  had  been  obtained  in  another 
-JJ^Ilab,  and  could  not  be  enforced  within  the 
•^tirisdiction  of  that  Court,  it  might  have  been 
^iteDt  for  execution  to  the  Court  of  the  Judge 
^H^  Rajshahye ;  and  the  decree  of  the  Principal 
^^Stidder  Ameen  might,  in  like  manner,  have 
^fi^en  attached  in  execution  if  it  had  not  been 
-'assigtied  or  had  been  assigned  for  a  fraudu- 
'^tenC  purpose.    This  decision  renders  it  un- 
necessary for  us  to  send  back  the  case  to  the 

"^|^v?sion  Bench  which  referred  it. 

ho: 

9i'   The  appeal   is  therefore  dismissed   with 
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The  34th  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Cross-decree— Purchaser  of  decree. 

Case  No.  252  of  1866. 

Miscellaneous  Appeal  from  an  order 
passed  by  the  Judge  of  Mymensinghy 
dated  the  6th  January  1866,  affirming 
an  order  passed  by  the  Principal  Sud- 
der Ameen  of  that  District,  dated  the 
1st  July  186$, 

» 

Nundo  Coomar  Bukshee  and  another  (Decree- 
holders),  Appellants, 

versus 

Koonjo  Kishore  Roy  (Judgment-debtor), 

Respondent, 

Baboo  Luleet  Chunder  Sein 
for  Appellants. 

Baboo  Greesh  Chunder  Ghose 
for  Respondent. 

The  purchaser  of  a  decree  ac'ainst  which  a  cross- 
decree  may  l)e  set  off  takes  his  decree  subject  to 
the  set-off. 

This  appeal  is  dismissed  with  costs. 

Two  persons,  Koonjo  Kishore  and  Shib 
Ram,  had  cross-decrees  against  each  other, 
the  one  decree  being  liable  to  be  set  off 
against  the  other  under  Section  209  of  Act 
VIII.  of  1859.  The  appellants,  having  got 
a  decree  against  Shib  Ram,  attached  and  sold 
his  interest  in  the  decree  which  he  held 
against  Koonjo  Kishore.  The  latter  claimed 
the  right  of  set-off  given  him  by  Section 
209  ;  but  the  appellants  contend  that,  as 
the  decree  against  Koonjo  Kishore  has  been 
sold,  he  has  lost  his  right  of  set-off,  and 
must  pay  in  full  all  that  is  due  under  that 
decree. 

It  is  perfectly  clear  that  the  purchase  of 
a  decree  under  such  circumstances  cannot 
stand,  as  regards  the  judgment-debtor,  in  a 
better  position  than  the  person  whose  rights' 
he  has  purchased.  The  purchaser  takes  his 
decree  subject  to  all  the  equities  and  liabili- 
ties which  attach  to  it;  and  in  this  case  he 
brought  a  decree  liable  to  the  provisions  of 
Section  209  of  aA  VIII.  of  1859. 
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The  24th  August  1866.. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

yudges. 

Limitation—- Execution. 
Case  No.  346  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca^  dated  the 
22nd  November  186^^  reversing  oji 
order  passed  by  the  Moonsiff  of  Bohor, 
dated  the  ^th  September  186^, 

Treelochun  ChaUerjee  (Decree-holder), 

Appellant^ 

versus 

Radha  Monee  Dossee  and  others  (Judgment- 
debtors),  Respondents, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Nubo  Kishen  Mookerjee  foi 
Respondents. 

An  application  for  execution  and  an  order  to  de- 
posit tullubana,  followed  by  the  deposit  of  the  tullub- 
ana  and  service  of  notice,  are  sufficient  to  keep  the 
decree  alive. 

The  decree  of  which  execution  is  sought 
bears  date  in  August  1861.  The  first  ap- 
plication for  execution  was  made  on  the 
24th  July  1864  (being  just  within  three 
years  from  the  date  of  the  decree).  On 
the  26th  July  1864,  an  order  to  deposit 
tullubana  was  passed;  on  the  4th  of 
August  the  tullubana  was  deposited;  and 
on  the  5th  August,  notice  appears  from  the 
Nazir's  return  to  have  been  served. 

These  are  sufficient  proceedings,  within 
the  meaning  of  Section  20  of  Aft  XIV. 
of  1859,  to  keep  the  decree  alive;  We  re- 
verse the  order  of  the  Lower  Court  with 
costs;  and  execution  must  issue  as  prayed. 


The  28th  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Appeal — Sale-proceeds  in  execution  of  decree. 

Cases  N08.  336  to  339  of  1866. 

Miscellaneous  Appeals  from  an  order 
passed  by  the  Judge  of  Sarun,  dated 
the  26th  February  /866,  reversing  an 
order  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  gth 
May  iSni;.  v* 


Choonee  Lai  (Decree-holder),  AppellnnU 

versus 

PultooBhukut  and  others  (Judgment- deblODK 

Respondents, 

Mr,  R,  T,  Allan  for  Appellant. 

Mr.  J.  S,  Rochfort  and  Baboo  TamekinA 
Sein  for  Respondents. 

There  is  no  appeal  from  an  order  as  to  tbeapfJ^ 
cation  and  distnbution  of  the  proceeds  of  properly 
sold  in  execution  under  a  decree  of  a  rival  dm^ 
holder. 

Loch,  J, — Lv  this  case,  we  find  ibil 
Choonee  Lai  brought  an  action  against  the 
debtor  on  5th  September  1864,  and  attacbed 
his  property  on  the  same  date,  apd  got  a 
decree  on*  22nd  November  1864. 

Hudwaree  Lai  obtained  a  decree  in  the 
Civil  Court  of  Zillah  Ghazeepore  against 
the  same  debtor  on  29th  September  1864. 
The  decree  ^^as  sent  to  the  Sanin  Court  \» 
execution,  and  attachment  of  the  debtors 
property  was  made  under  it  on  the  iSih 
November  1864,  two  days  before  Choonee 
Lai  obtained  his  decree. 

The  attached  property  was  sold  in  execu- 
tion of  the  decree  held  by  Cboooee  Lil 
who  had  alleged  before  the  Principal  Sid- 
der  Ameen  that  the  decree  sent  for  execu- 
tion from  Ghazeepore  had  been  fraudulentir 
obtained ;  and  under  the  provisions  of  Sec^ 
tion  272,  Ad  VIIL  of  1859,  be  was  direa* 
ed  to  apply  to  the  Ghazeepore  Court  for  m 
order  for  the  payment  to  him  of  the  pro- 
ceeds of  sale.  We  are  not  shewn  that  be 
complied  with  that  order,  but  the  Phncipai 
Sudder  Ameen  proceeded  to  distnbu!e  toe 
sale-proceeds,  and  directed  them  to  be  paid 
over  in  liquidation  of  the  debt  doe  to  Choo- 
nee Lai. 

An  appeal  was  preferred  to  the  Jw^ 
who,  for  reasons  assigned  by  him,  reversed 
the  order  of  the  Principal  Sudder  AmeeDJ 
and  a  special  appeal  is  made  to  this  Conit, 
on  the  ground  that  the  Judge  has  acted 
without  jurisdiction  in  admitting  an  appttl 
as  the  order  appealed  from  was  passed  ia 
execution  of  a  decree,  and  related  to  Ae 
disposal  of  the  sale- proceeds;  and  that,  ai 
the  appellant  was  not  one  of  the  parties  10 
the  suit,  but  a  party  holding  a  decree  agaiflrf 
the  same  judgment-debtor,  he  could  not* 
under  the  ruling  of  the  Full  Bench  siflcc 
followed  in  repeated  instances  by  the  tJM- 
sional  Benches  of  this  Court,  be  allowed  u) 
appeal. 
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I  4h!nk  this  case  is  covered  by  the  Full 
Bench  decision  of  the  ist  June  1863,  reported 
at  page  116,  Special  Number  of  the  Weekly 
Reporter,  which  laid  down  that  there  was 
no  appeal  from  an  order  as  to  the  application 
and  distribution  of  the  proceeds  of  property 
sold  in  execution  under  a  decree  of  a  rival 
decree-holder.  Rightly  or  wrongly,  the 
Principal  Sudder  Ameen  has  passed  an  order 
giving  the  sale-proceeds  to  Choonee  Lai, 
and,  under  the  decision  quoted,  that  order 
was  finali  and  not  open  to  appeal.  We 
therefore  reverse  the  order  of  the  Judge 
with  costs. 

Macpherson,  J, — I  agree  in  thinking  that 
In  this  case  there  was  no  appeal  to  the 
Judge,  and  that  his  order  should  be  set  aside 
with  costs. 


t  The  30th  August  1866. 

Present : 

The  Ilon'ble  G.  Loch  and  A,  G.  Macpherson, 

Judges, 

Joint  Family  Propertj— Porcbaser  of  share  in 

execution  of  decree. 

Case  No.  121  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Judge  of  Hoogkly^  dated 
the  2jth  November  jS6j,  affirming  an 
order  passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  26th  July  186^. 

Oodoj  Chunder  MuUick  and  others  (Judg- 
ment-debtors), Appellants, 

versus 

Pitambur  Pyne  (Decree-holder),  Respondent, 

BabQOS  Onookool  Chunder  Mookerjee,  Up- 
prokash  Chunder  Mookerjee,  and  Luckhee 
Churn  Bose  for  Appellants. 

Baiifff  Kishen  Succa  Mookerjee  for  Respond- 
ent. 

ffi  a  suit  for  possession  by  the  auction- purchaser 
of  •  judgment-debtor's  share  in  a  family  residence, 
possession  was  ordered  to  l>e  given  to  him  so  as  not 
to  anno^  or  insalt  the  inmates  of  the  house ;  and  as 
the  pbnntiff  could  not  use  the  family  staircase  with- 
oat  expoonjr  the  ladies  of  the  family  to  annoyance, 
»nd  was  obliged  to  build  a  separate  staircase,  be  was 
held  entitled  to  compensation  to  the  value  of  his 
share  in  the  family  staircase. 

It  appears  that  one  Pitambur  Pyne, 
having  obtained  a  decree  against  Pitambur 
MuIHck,  sold  the  judgment-debtor's  share 
in  bis  family  residence,  and  purchased  it 
himself.  The  auction-purchaser  was  obliged 
to  bring  a  suit  for  possession,  and  was  suc^- 
cessfu]  on  asth  November  1862,  the  decree 


directing  that  he  be  put  in  possession  in  a 
manner  so  as  not  to  annoy  or  insult  the 
inmates  of  the  house.  The  house  belong- 
ed to  seven  brothers,  and  possession  of 
some  of  the  outer  buildings  was  given. 
There  was,  however,  only  one  staircase  by 
which  the  top  of  the  house  could  be  reached, 
and  this  was  used  by  the  females  of  the 
family ;  and  in  respect  to  it,  it  was  ordered  on 
5th  August  1864  that,  if  there  were  no 
outer  staircase,  and  the  present  one  Mas 
connected  with  the  female  Apartments,  the 
decree-holder  was  at  liberty  to  build  a  stair 
at  his  own  expense  in  any  part  of  the  build- 
ing which  had  been  assigned  to  him,  taking 
care,  however,  to  put  up  purdahs  on  the  top 
of  the  house  so  as  not  to  overlook  the 
females.  The  Ameen  who  was  deputed  to 
carry  out  his  order  reported  that  the  value 
of  the  family  staircase  was  Rupees  1,186; 
and  on  26th  July  1865,  the  Principal  Sudder 
Ameen  directed  Oodoy  Chunder  MuIIick  and 
others  who  objected  to  the  Ameen's  pro- 
ceedings to  pay  into  Court  one-third  of  this 
sum  in  two  days,  otherwise  the  decree- 
holder  was  at  liberty  to  sue  them  for  the 
amount.  The  parties,  who  are  brothers  of 
the  judgment-debtor,  appealed  from  this 
order  to  the  Judge  who  rejected  the  appeal 
for  reasons  given  .in  his  judgment,  and  a 
special  appeal  i^as  been  preferred,  in  which 
it  is  urged  that  they  cannot  be  made  liable 
to  the  decree-holder  for  the  value  of  the 
staircase ;  that  its  valiie  has  been  greatly 
over-estimated  by  the  Ameen ;  that,  if  the 
decree-holder  is  entitled  to  a  share  in  it 
under  his  purchase  and  decree,  they  are 
willing  to  be  put  to  the  inconvenience  of 
having  a  stranger  making  use  of  a  staircase 
which  is  used  by  the  females  of  the  family, 
but  they  are  not  bound  to  pay  the  value  of 
a  third  share  to  him ;  and  further  that,  under 
the  arrangement  made  on  5th  August  1864, 
the  decree-holder  is  not  entitled  to  any  share 
in  the  family  staircase. 

On  the  other  hand,  it  is  urged  fhat  the 
decree-holder  is  entitled  to  all  that  he  pur- 
chased; that  the  order  of  5th  August  1864, 
which  was  passed  for  the  convenience  of  the 
members  of  the  family,  and  under  which  he 
was  obliged  at  his  own  expense  to  bui!d  a 
separate  staircase  in  order  to  reach  the  top 
of  his  part  of  the  house,  did  not  deprive 
him  of  his  right  to  a  share  in  the  family 
staircase,  or  its  equivalent  in  money  if  the 
inmates  of  the  house  were  unwilling  to  al- 
low him  to  make  use  of  it. 

We  do  not  understand  upon  what  prin- 
ciple the  Principal  Sudder  Ameen  has  held 
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the  appellants  liable  to  pay  a  third  of  the 
value  of  the  staircase  to  the  decree-holder 
who  is  purchaser  only  of  a  seventh  share  in 
the  house.  Under  the  decree,  possession 
was  to  be  given  so  as  not  to  insult  or  annoy 
the  inmates  of  the  family;  but  it  is  clear 
that,  if  the  decree-holder  were  allowed  to 
make  use  of  the  staircase,  much  annoyance 
would  result  to  the  females  of  the  house,  as 
there  is  no  Other  staircase  by  which  they  can 
get  to  the  top  of  the  house,  and  the  chance 
of  meeting  strangers  might  prevent  their 
making  use  of  it  at  all.  The  decree-holder, 
however,  is  entitled  to  his  share  of  the  stair- 
case or  its  equivalent,  and,  as  he  has  been 
obliged  to  build  a  separate  stair,  and  cannot 
make  use  of  the  family  stair  because  of  the 
annoyance  to  which  the  ladies  of  the  family 
might  be  exposed,  we  think  he  is  entitled 
to  compensation  to  the  extent  of  the  value 
of  his  share  in  the  staircase,  which,  as  stated 
to  us,  is  a  seventh.  With  this  modification, 
we  affirm  the  order  of  the  Lower  Courts. 
Costs  will  be  in  proportion. 


The  30th  August  1866. 

Present : 

The  Hon'ble  G.  T^ch  and  A.  G.  Macpherson, 

Judges, 

Joint  decree—Limitation^Ezecation. 

Cases  Nos.  292  and  354  of  1866. 

Miscellaneous  Appeals  from  an  order  passed 
hy  the  Judge  of  Patna^  dated  the  6th 
February  1866,  reversing  an  order  passed 
by  the  Principal  Sudder  Ameen  of  that 
District f  dated  the  gth  September  186$, 

Maharanee  Indurjeet  Koonwur  (one  of  the 
Decree-holders),  Appellant, 

versus 

Mazum  Ali  Khan  and  another  (Judgment- 
debtors),  Respondents, 

Moonshee  Ameer  Ali  and  Baboo  Romanath 
Bose  for  Appellant, 

Messrs,  R.  E,  Ttvidale  and  C.  Gregory 
and  Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

In  the  case  of  a  joint  decree  any  arrangement  made 
by  the  decree-holders  as  to  their  relative  shares  in  the 
amount  of  the  decree  would  not  alter  its  character, 
and  honA'fide  proceedings  taken  by  one  of  the  num- 
ber to  execute  the  decree  would  keep  alive  the  rights 
of  alt  the  decree-holders. 

In  the  absence  of  any  order  in  the  decree  awarding 
particular  sums  to  each  of  the  decree-holders,  one 
decree*holder  cannot  be  allowed  to  take  out  execu- 
tion of  such  portion  of  the  decree  as  he  may  consider 
due  to  himself. 


Six  persons  brought  a  suit  for  posset^ioit 
and  mesne-profits,  and  obtained  a  joint-decree 
with  costs.  Possession  was  given,  and  ex^ 
cution  to  recover  mesne-profits  and  costs  ha 
been  taken  out  on  different  occasions.  The 
petitioner  in  Case  No.  292,  Maharanee  lodor* 
jeet  Koonwur,  as  representative  of  her  laic 
husband  the  Rajah  Heet  Narain  Singh,  ap* 
plied  for  execution  to  recover  her  share  ot 
costs,  and,  on  27th  February  1862,  vas 
required  by  the  Principal  Sudder  Ameen  u> 
give  proof  of  her  being  the  heir  of  Hc€t 
Narain.  Though  she  obtained  a  cenificaie 
under  Act  XXVII,  of  i860  on  27th  Man* 
1862,  she  did  not  comply  with  the  orders  o( 
the  Court,  and  the  case  was  struck  off  the  fit 
on  2nd  August  1862.  Her  present  applica- 
tion was  put  in  on  26th  January  1865,  trben 
she  filed  the  certificate. 

The  petitioners  in  Case  No.  354  are  joint 
decree-holders  with  Indurjeet  Koonwar.  A 
petition  by  one  of  their  number  to  take  oot 
execution  for  his  own  share  of  the  decree 
was  filed  on  14th  May  i86r,  when  a  notice 
by  order  of  the  Court  was  served  on  the 
other  decree-holders  and  the  debtors,  and 
the  case  was  struck  off  on  27th  December 
1 86 1,  as  the  applicant  had  failed  to  prove 
what  was  the  extent  of  his  .share.  On  6lh 
March  1862,  he  put  in  a  fresh  application, 
and  on  24th  idem  filed  certain  documents  to 
prove  the  extent  of  his  share.  On  the 
9th  April  1863,  the  Principal  Sudder  Ameen 
struck  off  the  case,  as  he  did  not  thinl  it 
advisable  to  allow  one  out  of  several  joint  , 
decree-holders  to  execute  the  decree.  On  ; 
9ih  April  1864,  the  petitioner,  having  joined 
other  two  of  the  decree-holders  with  him, 
again  applied  for  execution,  stating  what 
were  their  respective  shares ;  and  on  %^ 
November  1864,  another  of  the  decree- 
holders  filed  a  petition  for  execution,  ad- 
mitting, at  the  same  time,  the  correctness  of 
the  statements  as  to  the  amount  of  shares 
made  in  the  others'  petition. 

The  Judge  in  appeal  has  reversed  the 
order  of  the  Principal  Sudder  Ameen,  hold- 
ing that  the  Ranee  Indurjeet  Koonwar  is  out 
of  time,  and  that  further  execution  on  her 
part  is  barred  by  limitation.  He  has  also 
disposed  of  the  other  application  in  appeal 
by  a  reference  to  his  decision  in  the  Ranee's 
case. 

It  is  clear  that,  if  the  Ranee  were  the  sole 
decree-holder,  she  would  be  out  of  lime ;  bat 
it  is  urged  that  her  right  to  execute  the 
decree  has  been  kept  alive  by  the  acts  of 
other  joint  decree-holders;  and  on  the  put 
df  the  other  parties,  the  appellants  in  Case 
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No.  354,  it  is  urged  that  the  Judge  has  entire- 
ly overicM^ed  their  case,  that  it  cannot  be  dis- 
posed of  on  the  same  grounds  as  the  Ranee's 
petition;  and  it  is  contended  that  the  pro- 
ceedings taken  by  the  petitioners  on  the 
a4th  March  1862  were  quite  sufficient  to 
keep  the  decree  alive.  It  is  contended  on  the 
other  hand  that,  when  joint  decree-holders 
have  among  themselves  made  a  partition  of 
the  amount  decreed,  they  can  no  longer  be 
looked  upon  as  joint,  but  must  be  treated 
as  separate,  decree-holders,  and  that  the 
acts  done  by  any  one  of  them  in  further- 
ance of  the  joint  decree  cannot  keep  alive 
Uie  right  to  execute  in  the  others  who  have 
not  t»ea  steps  in  time.  Further,  that  the 
wprd  "proceeding"  used  in  Section  20, 
hSi  XIV.  of  1859,  means  some  process  as 
used  in  Act  VIII.  of  1859,  such  as  warrant, 
^ttuchment  of  property,  proclamation  of 
sale  whereby  the  debtor  is  made  aware' 
that  steps  are  being  taken  against  him;  that, 
consequendy,  the  mere  filing  of  evidence  is 
not  a  "proceeding"  within  the  meaning  of 
the  Section. 

By  a  ^recent  ruling  of  a  Full  Bench,  it 
has  been  held  that  any  thing  done  by  a 
decree-holder  bond  fide,  or  by  the  Court  at 
the  matance  of  a  decree-holder,  in  further- 
ance of  the  execution  of  a  decree,  is  a 
"  proceeding"  within  the  meaning  of  the 
hJdL\  that,  consequently,  the  service  of  a 
notice  would  be  evidence  of  the  bona  fides 
of  an  application  for  execution.  The  pro- 
ceedings taken  by  the  appellants  in  Case 
No,  354  in  1862  appear,  in  the  absence  of  any 
proof  to  the  contrary,  to  have  been  in  good 
faith  and  sufficient  to  keep  the  decree  in 
force ;  and  we  think  the  Judge  was  wrong  in 
dismissing  this  case  with  reference  to  his 
order  passed  in  Ranee  Indurjeet  Koonwar's 
petition,  which  order  was  not  applicable  to 
Uiese  petitioners. 

As  the  decree  was  a  joint  decree,  any 
arrangement  made  by  the  decree-holders  as 
to  their  relative  shares  in  the  amount  of  the 
decree  would  not  alter  its  character,  and 
efforts  made  by  one  of  the  number  to  exe- 
cute the  decree  would  keep  alive  the  rights 
•  of  all  the  decree-holders.  But  we  think 
that,  in  the  absence  of  any  order  in  the 
decree  awarding  particular  sums  to  each  of 
the  decree-holders,  it  would  be  contrary  to 
law  to  allow  one  of  the  decree-holders  to 
take  out  execution  of  such  portion  of  the 
decree  as  he  considered  due  to  himself. 
Section  207  of  Aft  X.  of  1859  allows  execu- 
tion to  be  taken  out  by  one  or  more  of  several 
decree-holders,  if  the  Court  see  sttfficieii^ 
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cause  for  allowing  them  to  do  so;  but  it 
must  be  execution  of  the  whole  decree — ^the 
Court,  at  the  time  of  granting  permission, 
making  such  order  as  is  necessary  for  the 
protection  of  the  rights  of  the  other  decree- 
holders.  The  application  hitherto  made  by 
the  decree- holders  to  take  out  execution 
for  their  own  shares  is  irregular;  but,  as  it 
appears  to  have  been  the  practice  of  the 
Court  to  allow  this  to  be  done,  we  think 
they  may  be  permitted  in  this  case  to  have 
the  benefit  of  those  proceedings  which  were 
taken  by  them  bond  fide.  We  reverse  the 
orders  of  the  Judge  in  both  these  cases,  and 
direct  that  the  cases  be  remitted  to  the  first 
Court  to  issue  execution  with  reference  and 
in  conformity  to  the  above  remarks. 


The  31st  August  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  G.  Campbell,  and  A.  G.  Mac- 
pherson,  Judges. 

Section  35,  Act  XXIII.  of  x86z— Jurisdiction 
—Powers  of  High  Court  (as  a  Court  of  Re- 
vision). 

Petition  under  Section  jj,  Adl  XXIII.  of 

1861. 

Subjaun  Ostagar,  Petitioner^ 

versus 

Promothonath  Ghose  and  others.   Opposite 

Party. 
Baboo  Obhoy  Churn  Bose  for  Petitioner. 
No  one  for  Opposite  Party.    , 

Held  by  the  majority  of  the  Court  (Jackson,  J.,  dis- 
senting) that,  under  Section  35,  A61  XXIII.  of  1861, 
the  High  Court  has  power  to  interfere,  either  in  a 
case  in  which  a  Subordinate  Court  exercises  an  ap- 
pellate jurisdiction  which  it  has  jio  power  to  exer- 
cise, or  in  a  case  in  which  the  Subordinate  Court, 
in  the  exercise  of  a  jurisdiction  which  it  has,  exceeds 
its  jurisdiction  j  that,  where  a  Court  exceeds  its 
jurisdiction,  the  Hijrh  Court  may  set  aside  that  part 
of  the  order  which  is  in  excess  of  jurisdiction;  that, 
where  the  decision  of  the  Subordinate  Court  is  made 
on  appeal  in  a  case  in  which  it  has  no  appellate 
jurisdiction,  the  proper  order  is  to  set  aside  the 
decision  altogether;  and  that,  where  an  appeal  is 
heard  by  a  Subordinate  Court  which  has  no  junsdictiofi 
to  hear  it  when  it  ouffht  to  be  heard  by  another 
Subordinate  Court  which  has  jurisdiction  to  hear  it, 
the  High  Court  may  set  aside  the  decision  of  the 
Court  which  had  no  jurisdiction,  and  may,  if  they 
think  it  right,  refer  the  case  to  the  Court  which  had 
jurisdiction,  even  if  it  be  too  late  to  prefer  a  fresh 
appeal  to  that  Court. 

This  case  was  referred  to  a  Full  Bench  by 
Loch   and  Macpherson,  JJ.,    under   the 
following  order : — 
Referring  order.— l^  this  case,  three  de 

cree-holders  tooX«out  execution  of  their  re** 
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speclive  decrees,  and  attached  the  property 
of  the  debtor  on  various  dates.  The  sale 
was  made,  but,  before  the  sale-proceeds 
were  distributed,  it  was  found  that  the  de- 
cree held  by  the  decree-holder,  who  had 
made  the  first  attachment  in  order  of  time, 
was  collusive,  and  he  was  declared  inca- 
pable of  partaking  in  the  proceeds  of  sale; 
and  the  Moonsiff  then  distributed  the  pro- 
ceeds rateably  between  the  other  two.  An 
appeal  was  preferred  to  the  Judge,  who  held 
that  of  the  two  other  decree-holders,  the 
one  who  attached  first  was  entitled  to  re- 
cover the  whole  of  his  debt  from  the  sale- 
proceeds,  the  balance,  if  any,  being  paid  to 
the  other.  From  this  order  an  appeal  has 
been  preferred  to  this  Court ;  but  we  think 
that  no  appeal  lies,  for  this  is  a  dispute  be- 
tween rival  decree-holders  regarding  the  dis- 
tribution of  sale-proceeds,  and  it  has  been 
ruled  by  a  Full  Bench  that  no  appeal  will 
lie  in  such  a  case.  But  the  petitioner  urges 
that,  if  there  is  no  appeal  to  this  Court,  there 
was  equally  no  appeal  to  the  Judge ;  that  he 
has  acted  without  jurisdiction  in  accepting 
and  passing  orders  in  the  appeal ;  that  Sec- 
tion 35,  Aft  XXIII.  of  1 86 1,  gives  this  Court 
power  to  send  for  the  record  in  such  cases, 
and,  if  the  Judge  has  acted  without  juris- 
diction, to  pass  such  order  as  may  seem 
right. 

We  think  it  advisable,  considering  how 
frequently  Section  35,  Aft  XXIII.  of  1861, 
is  appealed  to  by  petitioners  as  giving  this 
Court  powers  of  interference  with  orders 
passed  below,  to  lay  this  case  before  a  Full 
Bench,  for  an  authoritative  ruling  as  to  the 
meaning  of  the  above  Section.  Two  inter- 
pretations have  been  put  on  the  words  in 
the  earlier  part  of  the  Section,  which  we 
quote :  "  The  Sudder  Court  may  call  for 
the  record  of  any  case  decided  on  appeal  by 
any  Subordinate  Court,  in  which  no  further 
appeal  shall  lie  to  the  Sudder  Court,  if  such 
Subordinate  Court  shall  appear,  in  hearing 
the  appeal,  to  have  exercised  a  jurisdiction 
not  vested  in  it  by  law."  According  to  one 
interpretation,  the  meaning  of  these  words 
is,  that,  if  the  Judge  admits  an  appeal  from 
the  order  of  a  Lower  Court  where  no  appeal 
is  allowed  by  law,  and  passes  an  order 
thereon,'  the  High  Court  has,  under  the  pro- 
visions of  this  Section,  authority  to  call  for 
the  record,  and  pass  any  order  that  may  ap- 
pear to  be  right,  whether  suQh  order  be  for 
the  setting  aside  or  confirming  the  order  of 
the  Judge,  or  for  correcting  any  error  made 
by  the  first  Court.  According  to  the  other 
interpretation,  the  meanii\^  is  that  the  High 


Court  can  interfere  only  in  cases  in  wUdi 
an  appeal  is  allowed  to  the  Judge,  but  io 
which  no  special  appeal  is  permitted  by  lav, 
such  as  suits  referred  to  in  Section  27,  M 
XXIII.  of  1 86 1 .  •  If,  in  disposing  of  such  ap- 
peals, the  Judge  has  exercised  a  jurodictioD 
not  vested  in  him  by  law,  this  Court  may 
interfere  to  correct  his  error. 

If  the  latter  be  the  correct  interpietatkm 
of  the  law,  then  this  Court  cannot 'iaterf ere 
in  the  present  case,  though  it  is*  obvioas 
that  the  Judge,  in  admitting  the  ap(>eal  and 
reversing  the  order  of  the  first  Court,  bs 
acted  without  jurisdiction,  inasmuch  as  the 
law  does  not  allow  of  an  appeal  in  socfa 
cases  ;  and  a  decision  of  a  Full  Bench,  foUov- 
ed  in  repeated  instances  by  the  DivisioBii 
Benches  of  this  Court,  has  ruled  that  there 
is  no  appeal  by  one  of  several  decree-bddets 
from  an  order  passed  in  execution  regardiag 
the  distribution  of  sale-proceeds.  Here  it 
is  obvious  that  the  Judge  has  acted  illegdly,* 
and  this  Court  is  powerless  to  put  him  to 
rights.  The  present  case  is  only  one  of  many 
which  have  come  before  the  Court,  and  some- 
times the  Court,  considering  the  fonner  of 
the  two  interpretations  to  be  correct,  has 
interpreted  and  corrected  the  error  of  the 
Lower  Court. 

Another  question  arises  as  to  the  scope  of 
the  latter  words  of  Section  35,  Ad  XXIIL  of 
1 86 1,  which  are  as  follows:  *'The  Sudder 
Court  may  set  aside  the  decision  passed  on 
appeal  in  such  case  by  the  Subordinate  Govt, 
or  may  pass  such  other  order  in  the  case 
as  io  such  Sudder  Court  may  seem  right'' 
Do  the  words  which  are  italicised  ia  the  ' 
passage  of  law  quoted  enable  this  Coon, 
whenever  it  has  jurisdiction  to  act  at  all,  (0 
interfere  with  the  order  passed  by  the  fint 
Court,  should  it  be  erroneous,  as- well  as 
with  the  order  passed  in  appeal ;  or  are  tbe 
words  ''  pass  such  other  order  in  the  case'*  re- 
stricted to  correcting  the  error,  made  by.  the  | 
Judge  on  appeal  ?  < 

Judgments  of  the  Full  Bench, 

Peacock^    C.J.    (Loch    and  Macphersm^ 

J  J,,  concurring), — The  facts  of  this  case, 

as  set  forth  in  the  Minute  of  the  referring 
Judges,  are  as  follows : — 

''In  this  case,  three  decree-holders  took 
out  execution  of  their  respective  decrees, 
and  attached  the  property  of  the  debtor  on 
*' various  dates.  The  sale  was  made,  bitf« 
"  before  the  sale-proceeds  were  di^ribofied, 
"  it  was  found  that  the  decree  held  by  the 
<'  decree-holder,  who  had  made  the  fiik  at* 
V  tachment  in  order  of  time,  was  coUuive 
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'*  and  he  was  declared  incapable  of  partak- 
'^  ing  in  the  proceeds  of  sale ;  and  the  Moon- 
**  siff  then  distributed  the  proceeds  rateably 
'*  between  the  other  two.  An  appeal  was 
**  preferred  to  the  Judge  who  held  that  of 
"  the  two  other,  decree-holders,  the  one  who 
"  attached  first  was  entitled  to  receive  the 
"  whole  of  the  debt  from  the  sale-proceeds, 
"  the  balance,  if  any,  being  paid  to  the 
**  other/' 

It  appears  to  the  Court  that  the  decision 
of  the.Moonsiff  was  final,  and  that  no  appeal 
legally  lay  to  the  Judge. 

The  £rst  question  referred  to  us  is  whe- 
ther, under  Section  35,  Ad  XXIII.  of  1861, 
tbis  Court  has  the  power  to  interfere  with 
the  order  of  the  Judge.  On  referring  the 
case  for  the  decision  of  a  Full  Bench, 
the  Court,  speaking  of  the  words  of  Section 
35,  say:  "According  to  one  interpretation, 
**  the  meaning  of  these  words  is  that,  if  the 
**  Judge  admits  an  appeal  from  the  order  of 
**  the  Lower  Court  where  no  appeal  is 
**  allowed  by  law,  and  passes  an  order  there- 
"  on,  the  High  Court  has,  under  the  provi- 
"  sions  of  this  Section,  authority  to  call  for  the 
**  record,  and  pass  any  order  that  may  appear 
*'  to  be  right,  whether  such  order  be  for 
**  setting  aside  or  confirming  the  order  of  the 
**  Judge,  or  for  correcting  any  error  made  by 
•*  the  first  Court.  According  to  the  other  in- 
**  terpretation,  the  meaning  is  that  the  High 
**  Court  can  interfere  only  in  cases  in  which  an 
'*  appeal  is  allowed  to  the  Judge,  but  in 
**  which  no  special  appeal  is  permitted  by 
'*  law,  such  as  suits  referred  to  in  Section  27, 
**  Ad  XXIIl.  of  1 861 .  If,  in  disposing  of  such 
'*  appeals,  the  Judge  have  exercised  a  juris- 
••  diction  not  vested  in  him  by  law,  this  Court 
*•  may  interfere  to  correct  his  error." 

It  appears  to  me  that,  under  the  Section 
referred  to  (which  is  not  very  clearly  worded), 
this  Court  has  power  to  interfere,  either  in 
a  case  in  which  the  Judge  exercises  an 
iqppellate  jurisdiction  which  he  has  no  power 
to  exercise,  or  in  a  case  in  which,  in  the 
exercise  of  a  jurisdiction  which  he  has,  he 
exceeds  his  jurisdiction.  The  words  of  the 
first  portion  of  Section  35  are;  "The  Sudder 
•'  Court  may  call  for  the  record  of  any  case 
•*  decided  on  appeal  by  any  Subordinate 
^  Court  in  which  no  further  appeal  shall  lie 
•*  to  the  Sudder  Court,  if  such  Subordinate 
**  Court  shall  appear,  in  hearing  the  appeal, 
**  to  have  exercised  a  jurisdiction  not  vested 
'•  in  it  by  law." 

The  first  word  that  causes  ambiguity  is 
the  word  "  further."  It  is  considered  by  some 
that,   by  the  words  "in. which  no  furth$r 


appeal  shall  lie  to  the  Sudder  Court,"  the 
Legislature  intended  cases  in  which  an 
appeal  would  lie  to  the  Subordinate  Court 
without  a  further  appeal  to  the  Sudder  Court. 
It  is  contended,  in  support  of  this  view,  that 
the  word  "  further "  is  not  applicable  to  a 
case  in  which  no  appeal  lies  either  to  the 
Subordinate  Court  which  exercises  it  or  to 
the  Sudder  Court ;  but  the  first  part  of  the 
Section  must  be  read  in  conjunction  with  the 
subsequent  words :  "If  such  Subordinate  Court 
"  shall  appear,  in  hearing  the  appeal,  to  have 
"  exercised  a  jurisdiction  not  vested  in  it  by 
"  law."  The  words  are  not  "  if,  in  deciding 
"  the  appeal,  the  Court  shall  appear  to  have 
"  exceeded  its  jurisdiction,"  but  "  if,  in  hear- 
"  ing  the  appeal,  it  shall  appear  to  have  exer- 
"  cised  a  jurisdiction  not  vested  in  it  by  law." 

If  a  Judge  should  hear  an  appeal  in  a  case 
in  which  he  has  no  appellate  jurisdiction,  he 
would  appear  to  have  exercised  a  power  not 
vested  in  him  by  law  ;  and  yet,  if  no  appeal 
lay  to  the  Sudder  Court,  no  further  appeal  than 
that  which  the  Subordinate  Court  in  fa^ 
heard  would  lie  to  the  Sudder  Court. 

The  thing  to  be  looked  to  for  the  purpose 
of  seeing  whether  the  case  falls  within  the 
Section  is  rather  the  hearing  than  the  deci- 
sion. If  the  hearing  was  an  exercise  of  a 
jurisdiction  not  vested  by  law,  the  decision 
consequent  upon  such  hearing  may  be  set 
aside,  without  reference  to  the  decision  it- 
self. The  Section  provides  fpr  setting  aside 
the  whole  decision,  not  merely  of  any  part 
of  it  which  may  be  found  to  be  in  excess  of 
jurisdiction.  Looking  at  the  whole  Section 
and  reading  the  words  "  in  which  Xio  further 
appeal  shall  lie  to  the  Sudder  Court"  toge- 
ther with  the  words  "  if  such  Subordinate 
"  Court  shall  appear,  in  hearing  the  appeal^ 
"  to  have  exercised  a  jurisdiction  not  vested  in 
"  it  by  law,"  and  the  subsequent  words  of  the 
Section,  I  think  the  true  construction  is  that 
the  Sudder  Court  may  call  for  the  record  in 
a  case  in  which  a  Subordinate  Court  exer- 
cises an  appellate  jurisdiction  where  it  has 
none,  or  in  a  case  in  which  it  exceeds  its 
jurisdiction  where  it  has.  I  think  that  the 
words,  "  in  which  no  further  appeal  shall  lie 
to  the  Sudder  Court,"  means  any  case  in  which 
there  is  no  appeal  to  the  Sudder  Court,  or, 
in  other  words,  no  appeal  in  which  the  de- 
cision in  the  appeal  heard  de  facto  can  be 
set  aside.  Where  there  is  an  appeal  to  the 
Sudder  Court,  any  part  of  a  decision  which 
is  beyond  jurisdiction  can  be  set  right  on 
appeal.  But,  if  there  be  no  appeal,  then  the 
Sudder  Court  is  authorized  to  call  for  the 
record,  and  set  S^ide  whatever  the  Subordi- 
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nate  Court  has  done  in  excess  of  its  juris- 
diction. 

There  are  very  few  cases  beyond  those 
in  Section  27,  in  which  an  appeal  is  given 
to  a  Subordinate  Court  without  a  special  ap- 
peal to  the  Sudder.  But  there  may  be  many 
cases  in  which  appellate  jurisdiction  may, 
through  error,  be  exercised  without  juris- 
diction in  which  there  is  no  further  appeal 
to  the  Sudder,  because  there  is  no  appeal 
given  by  law  either  to  the  Subordinate  Court 
or  to  the  Sudder  Court.  Such  cases  were, 
I  think,  clearly  intended  to  be  included. 

As  to  the  second  question,  the  learned 
Judges  who  have  referred  this  case  say :  "  An- 
**  other  question  arises  as  to  the  scope  of  the 
"latter  words  of  Section  35,  Aft  XXIII., 
"  1 86 1,  which  are  as  follows : — 

" '  The  Sudder  Court  may  set  aside  the  de- 
"'cision  passed  in  appeal  in  such  case  by 
"  *  the  Subordinate  Court,  or  may  pass  such 
"  '  oiher  order  in  ike  case  as  to  suck  Sudder 
"  *  Court  may  seem  rtgkt'  Do  the  words 
"which  are  italicised  in  the  passage  of  the 
law  that  itf  quoted  enable  this  Court,  when- 
ever it  has  jurisdiction  to  act  at  all,  to  in- 
"terfere  with  the  order  passed  by  the  first 
"  Court,  should  it  be  erroneous,  as  well  as 
"  with  the  order  passed  in  appeal ;  or  are  the 
"words  'pass  such  other  order  in  the  case' 
"  restricted  to  correcting  the  error  made  by 
"  the  Judge  on  appeal  ?'' 

In  Cases  Miscellaneous  Appeals  (^os.  129 
and  130  of  1866,  which  were  referred  to  a 
Full  Bench,  and  were  decided  at  this  sitting, 
the  Court  considered  that  it  would  not  be 
right  to  pass  an  order  interfering  with  a  de- 
cision which  the  Legislature  intended  to  be 
final.  In  this  case,  the  order  of  the  Moonsiff 
was  intended  by  the  Legislature  to  be  final  ; 
and  therefore,  so  far  from  thinking  that  it 
would  be  right,  I  think  it  would  be  wrong 
for  this  Court,  simply  because  the  Judge 
did  erroneously  exercise  a  jurisdiction 
which  did  not  belong  to  him,  to  enter  into 
the  question  whether  a  decision  intended  by 
the  Legislature  to  be  final  was  right  or 
wrong.  The  words  of  the  Aft  here  are 
again  important :  "  The  Sudder  Court  may 
"  set  aside  the  decision  passed  on  appeal  in 
"such  case  by  the  Subordinate  Court,  or 
"  may  pass  such  other  order  in  the  case  as  to 
"  such  Sudder  Court  may  seem  right." 

It  is  not  that  the  Sudder  Court  may  set 
aside  the  decision  of  the  Subordinate  Court, 
and  pass  such  other  order  in  the  case  as  it 
may  think  right,  but  that  the  Sudder  Court 
may  set  aside  the  decision,  ^r  pass  such  other 
order  as  to  it  may  seem  ri'gbt. 


It  appears  to  me  that,  wh^e  a  Cout  eoc- 
ceeds  its  jurisdiction,  this  Comt  may  set 
aside  that  part  of  the  order  which  is  In  «• 
cess  of  jurisdiction  ;  and  that,  where  tie 
decision  of  the  Subordinate  Coiirt  is  made  cm 
appeal  in  a  case  in  which  it  has  no  appeUite 
jurisdiction,  the  proper  order  is  to  set  aside 
the  decision  altogether.  If  an  appeal  be  heard 
by  a  Subordinate  Court  which  has  no  joiis* 
diction  to  hear  it,  when  it  ought  to  beheanl 
by  another  Subordinate  Court  whicLfias  ji»> 
risdiction  to  hear  it,  the  Court  may  set  askk 
the  decision  of  the  Court  which  had  no  ju- 
risdiction, and  may,  if  they  think  it  fi^ 
refer  the  case  to  the  Court  which  had  fflrii* 
diction,  even  if  it  be  too  late  to  prefer  a  fresh 
appeal  to  that  Court 

Jackson,  J, — I  regret  to  be  obliged  to  dtffet 
from  the  judgment  of  the  majority  of  tiie 
Court  in  this  matter.  It  appears  to  me  that 
the  wording  of  Section  35,  Aft  XXIII.  of  t86r, 
does  not  permit  the  Court  to  interfere  la  cases 
where  the  Lower  Appellate  Court  has  heard 
an  appeal  which  it  had  no  jurisdiction  to 
entertain.  I  admit  that  this  construction  is 
of  very  much  less  convenience  than  tbatwhkh 
has  been  adopted  by  the  Chief  Justice  and 
my  learned  brothers.  At  the  same  time ,  1 
feel  bound  by  the  express  words  of  the  Sec- 
tion itself.  If  we  look  at  Section  35  and 
the  Sections  which  it  follows,  and  \wk.  to 
the  nature  of  Aft  XXIII.,  and  refer  to  the 
Afts  which  it  supersedes,  I  think  the  mean* 
ing  is  clear  enough. 

Aft  XXIII.  of  1 86 1  was  an  Aft  for  amend- 
ing Aft  VIII.  of  1859  (for  simplifying  the 
procedure  of  the  Courts  of  Civil  Judicatsre 
not  established  by  Royal  Charter)  and 
for  consolidating  the  Afts  previously  passed 
for  the  amendment  of  the  said  Aft.  It  ap- 
pears to  have  gone  over  the  whole  gtoond 
which  had  previously  been  traversed  by  the 
amending  Afts,  to  have  thrown  the  ^^lOlt 
of  those  Afts  into  one,  and  to  introdace  new 
matter  which  had  been  found  necessary  ibr 
the  further  amendment  of  the  law  of  Proce- 
dure. 

One  of  the  Afts  which  was  repeaW 
by  Aft  XXIII.  was  Aft  XLIII.  of  iMa 
This  enaftment  following  Aft  XLII.  (which 
was  the  Small  Cause  Courts  Aft  fw  the 
Mofussil)  gave  a  certain  finality  to  the  deci- 
sions passed  in  regular  appeal  in  cases  of 
the  Small  Cause  Court  class  tried,  not  in  the 
Courts  of  Small  Causes  proper,  but  in  the 
ordinary  Civil  Courts;  and  it  prodded  the 
mode  of  stating  a  case  and  obtaining  the 
opinion  of  the  Sudder  •Court  upon  soch 
aase. 
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Sections  27  to  34  of  Act  XXIII.  of  1861 
exactly  replace  Sections  i  to  8  of  Act 
XLIII.  of  i860.  •  Then  immediately  follow- 
ing those  Sections  37  to  34,  comes  Section 
35.  I  think,  from  the  location  of  Section  35 
immediately  after,  those  Sections  of  the  Act 
and  before  Section  36,  which  relates  to  a 
subject  wholly  different,  it  is  quite  clear  that 
that  Section  was  connected  with  the  subject 
treated  of  in  Sections  27  to  34.  These,  like 
Act  XLIII.,  first  provided  that  no  appeal 
shall  lie  in  cases  of  the  nature  described. 
They  next  provided  the  means  of  reference  to 
the  Sudder  Court  where  a  case  should  be 
stated,  and  then,  as  if  to  provide  against  a 
failure  of.  justice  in  cases  where  special 
appeal  was  taken  away,  and  in  which  the 
Lower  Appellate  Court  did  not  think  fit  to 
anbmit  a  case  to  the  High  Court  for  opinion, 
it  was  provided  that  "the  Sudder  Court 
may  call  for  the  record  of  any  case  decided 
on  appeal  by  any  Subordinate  Court  in 
which  no  further  appeal  shall  lie  to  the 
^'Sudder  Court,  if  such  Subordinate  Court 
"  shall  appear  in  hearing  the  appeal  to  have 
**  exercised  a  jurisdiction  not  vested  in  it 
"  by  law."  That  seems  to  me  to  provide 
for  cases  in  which  special  appeal  is  barred, 
and  in  which  a  case  might  not  have  been 
suied  by  the  Lower  Appellate  Court. 

1  cannot  get  over  the  words  "in  which 
BO  further  appeal  shall  lie  in  the  Sudder 
Court."  Those  words  indicate  clearly  to 
me  the  case  of  one  appeal  being  allowed, 
and  a  second  or  special  or  further  appeal 
not  being  allowed.  Nothing  has  been 
suggested,  as  far  as  I  have  heard,  to  account 
for  the  use  of  those  words  otherwise  than 
as  I  have  suggested. 

Then  the  expression  'Mn  hearing  the 
appeal"  appears  to  me  also  to  admit  a  con- 
straction  quite  consistent  with  the  view 
I  have  taken. 

It  seems  to  me  that,  if  by  these  words  a 
going  beyond  the  proper  jurisdiction  of  the 
Court  in  entertaining  the  appeal  had  been 
alluded  to,  the  words  ''in  hearing  the 
appeal"  would  not  have  been  used,  but  "  in 
admitting  the  appeal."  It  appears  to  me 
that  the  word  ''hearing"  is  meant  in  the 
sense  of  "  determining,"  and  that  the  Section 
means  that,  when  a  Subordinate  Court 
hearing  an  appeal  lawfully  before  it,  in  de- 
termining that  appeal,  grants  some  relief  or 
makes  some  direction  beyond  its  lawful 
competence  to  make,  then  the  High  Court 
may  send  for  the  proceedings,  <&c. 

That  appears  to  me  to  be  the  meaning  of 
the  Section ;  and  then  as  to  the  concluding; 


part  of  the  Section,  "  and  the  Sudder  Court 
"may  set  aside  the  decision  passed  on 
"appeal  in  such  case  by  the  Subordinate 
"  Court,  or  may  pass  such  other  order  in  the 
"case  as  to  such  Sudder  Court  may  seem 
"right,"  that  seems  to  me  to  mean  that 
this  Court  may  either  wholly  reverse  the 
judgment  or  pass  such  modified  or  other 
order  as  it  may  think  fit,  and  as  the  Lower 
Appellate  Court  might  have  passed. 

If  this  Section  does  include  the  case  of 
appeals  improperly  heard  by  the  Lower 
Appellate  Court,  surely  all  that  the  High 
Court  could  properly  do  would  be  to  afiSrm 
or  leave  undisturbed  the  decision  of  the 
Court  of  first  instance  which  by  law  was 
final.  It  would  then  be  out  of  place  to  use 
such  words,  "  pass  such  other  order  in  the 
"  case  as  to  such  Sudder  Court  may  seem 
"  right." 

I  am  therefore  compelled  to  disagree  with 
the  majority  of  the  Court  in  this  construc- 
tion of  Section  35  But,  if  it  be  held  that 
cases  of  this  kind  are  included  in  the  Section^ 
then  I  agree  that  all  this  Court  can  do  under 
the  Section  is  either  in  one  case  to  pass  the 
judgment  which  the  Lower  Appellate  Court 
ought  to  have  passed,  or,  in  the  other  case, 
simply  to  restore  the  decision  of  ^the  Court 
of  first  instance. 

Campbelly  J, — I  am  of  the  same  opinicm 
with  the  Chief  Justice.  The  contention 
which  has  been  urged  on  the  part  of  one  of 
the  parties  in  this  suit,  and  which  is  sup- 
ported by  my  brother  Jackson,  is  entirely 
new  to  me.  I  always  supposed  that  Section 
35,  Act  XXIII.  of  1 86 1,  was  a  general  pro- 
vision introduced  into  the  Code  of  Civil  Pro- 
cedure in  order  to  rectify  the  injustice 
which  might  be  done  by  the  Lower  Appel- 
late Courts  by  exercising  a  jurisdiction  not 
vested  in  them  by  law  in  cases  in  which  no 
special  appeal  lay. 

It  appears  that,  when  various  amendments 
were  made  in  Act  VIII.  of  1859,  among  others 
in  i860,  a  special  Act  was  passed  with  a 
view  to  provide  for  a  certain  class  of  cases — 
money  cases  under  500  rupees — which  were 
made  final,  and  in  which  a  special  appeal 
was  barred.  That  was  the  sole  object  for 
which  Act  XLIII.  of  i860  was  passed,  and 
that  Act,  which  was  passed  with  that  object, 
contains  no  provision  whatever  of  the 
character  of  Section  35,  Act  XXIII.  of  1861. 
I  am  therefore  unable  to  see  why  that  Sec- 
tion 35  has  any  special  connection  with  the 
Sections*  which  now  stand  as  «7  to  34,  Act 
XXIII.  of  1 86 1,  and  the  origin  of  which  has 
been  traced  by  M^  Justice  Jackson.    Section 
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35  has  an  origin  quite  independent  from 
Sections  27  to  34.  Section  35  was  an  en- 
-tirely  new  provision,  introduced,  I  think, 
into  Act  XXIIl.  for  the  purpose  of  providing 
for  all  cases  in  which  jurisdiction  had  been 
improperly  assumed  where  no  special  appeal 
lay. 

I  see  no  special  connection  between  Section 
27  and  Section  35  such  as  to  induce  us  to 
put  a  construction  upon  Section  35  differ- 
ent from  that  which  we  should  put  on  it 
if  read  by  itself.  Read  by  itself,  it  would 
properly  bear,  it  seems  to  me,  the  more 
liberal  construction  which  has  been  put  upon 
it. 

The  whole  argument  the  other  way  seems 
to  be  based  on  the  word  "  further,"  Now, 
that  word  "further,"  as  it  is  placed,  is, 
I  think,  not  very  material.  It  may  be  that 
it  is  used  in  a  somewhat  inexact  sense,  and 
also  it  may  be  said  that,  a  de  facto  appeal 
having  been  preferred  and  heard,  no  further 
appeal  lies,  and  Section  35  will  be  brought 
into  play.  The  rest  of  the  Section  is  plain 
enough.  As  respects  the  words  "  in  hearing 
the  appeal,"  it  seems  to  me  that  these  words 
would  cover  both  cases  in  which  there  was 
no  jurisdiction  and  those  in  which  jurisdiction 
was  exceeded. 

If  the  words  "  in  deciding "  had  been 
used,  it  would  have  limited  the  operation  of 
the  Section  to  the  case  in  which  an  existing 
jurisdiction  was  exceeded.  If  the  words 
'Mn admitting"  were  used,  the  Section  would 
be  limited  to  cases  in  which  there  was  no 
jurisdiction  whatever.  But  the  words  "in 
hearing  "  seem  to  me  to  apply  to  both  classes 
of  cases. 

On  the  other  point,  1  am  of  the  same 
opinion  with  the  Chief  Justice.  I  think 
that  the  latter  part  of  Section  35  can  only 
be  properly  applied  to  questions  affecting 
the  jurisdiction,  whether  the  order  of  the 
Court  below  be  upheld,  modified,  or  other- 
wise dealt  with. 


The  31st  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Section  254,  Act  VIII.   of  1859— Payment   of 
purchase-money  at  sale  in  execution — Appeal 

Case  No.  410  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  BeerbhooMj  dated  the 
24th  March  1866,  reversing  an  order 
passed    hy  the  PrincifSal   Sudder  Ameen 


of  that  District,   dated  the   31st  Augiat 
1865. 

Brinda  Debee  Dossee  (Decree-holder), 

Appellant^ 

versus 

Gopee  Soonduree  Dossia  (Judgment-debtor), 

Respondent, 

Baboo  Sreenaih  Doss  for  AppelUnl* 

Baboo  Luckhee  Churn  Bose  for  Respondent. 

Directions  as  to  the  payment  of  Uie  purchas^moiej 
at  sales  in  execution  of  decree,  arising'  under  Secfioo 
354,  Act  VIII.  of  1859,  are  to  be  dealt  with  aspr^viM 
by  that  Section,  and  do  not  fall  under  Sections  ^ 
and  257. 

No  appeal  lies  to  the  Judge  from  an  order  passed  by 
a  Subordinate  Court  under  Section  254. 

A  default  under  Section  254  is  not  an  '^  irrBgolvity 
in  conducting  the  sale  "  under  Section  356. 

In  this  case,  certain  immoveable  proper- 
ty was  put  up  for  sale  in  execution  of  \ 
decree  and  knocked  down  to  the  petitionei 
He  brought  the  balance  of  the   purchase- 
money  to  the  Principal    Sudder    Ameen^s 
Court  on  the  fifteenth  day  after  the  sale  as 
required  by  law,  and  was  directed  to  deposit 
it  in  the  Collector's  treasury.     On  gtMng  to 
the  Collector's  Office  he  found  the  treasurf 
closed,  and  was  unable  to  pay  in  the  moncf 
on  that  date,  but  did  so  either  on  the  next 
or  the  day  following,  and  obtained  a  receipt 
from    the   Collector  which  he  produced  la 
Court  on  the  seventeenth  day  after  the  sate. 
Objections  were  taken  to  the  sale-proceed- 
ings which  were  overruled  by  the  Principal 
Sudder  Ameen ;  and  in  regard  to  the  alleged 
non-payment    of    the    purchase-money  In 
proper  time,  the  Principal   Sudder  Ameen 
held  that,  as  the  money  had  been  produced 
in  Court  on  the  fifteenth  day  after  sale,  and  the 
purchaser  had  been  directed  by'the  Court  to 
pay  the   money  into  the  Collector's  Office 
and  had  complied  with  that  order  as  far  ts 
he    was    able,     the     objection     taken   vas 
untenable.     An  appeal  was  preferred  to  the 
Judge  on  this  point  only,  and  the  Judi^e  held 
that,  as  the  law.  Section  254,  Act  VIIL  d 
1859,   requires  the   purchase-money   to  be 
made  good  by  the  purchaser  before  sunset  rf 
the  fifteenth  day  from  the  date  of  sale,  and  ia 
default  of  payment  within  such  period,  the 
deposit  shall  be  forfeited  to  Government  tod 
the     property     re-sold — and    as    the    pur- 
chaser did  not  in  this  instance  pay  the  mooe^ 
till  the  seventeenth  day — the  sale  was  void 
and  must  be  set  aside. 

In  appeal,  it  is  urged  that  no  appeal  hi 
to  the  Judge  from  an  order  passed  aader 
Section  254,  as  the  act  complained  of  isotf 
4in  irregularity  in  conducting  the  sale;  ani 
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fmtber,  that,  if  it  be  an  irregularity  within 
the  meaning  of  the  words  used  in  Section 
2^6,  the  Judge  was  wrong  in  reversing  the 
saJe,  as  the  petitioner  had  not  attempted  to 
show  that  he  had  suffered  any  substantial 
injury  by  reason  of  such  irregularity. 

The  irregularities  referred  to  in  Section 
256  relate  more  particularly  to  the  mode  of 
attachment,  to  the  issue  of  the  proclamation 
of  sale,  ^nd  to  the  manner  in  which  the  sale 
itself  is  conducted.  The  words  ''  conduct- 
ing the  sale ''  embrace  all  acts  which  the 
Court  is  required  to  perform  down  to  the  close 
of  the  sale  which  terminates  when  the  lot  is 
knocked  down  to  the  highest  bidder.  Ob- 
jections to  the  sale  on  account  of  irregularity 
in  publishing  or  conducting  the  sale  must  be 
made,  as  directed  by  Section  256,  within 
thirty  days  from  the  date  of  sale.  These 
words  indicate  that  the  irregularity  com- 
plained of  must  be  something  done  or  omitted 
before  the  day  of  sale,  and  not  anything 
which  takes  place  after  the  sale.  We  think 
that  the  order  of  the  Principal  Sudder  Ameen 
in  directing  that  the  purchase-money  should 
be  accepted  after  the  fifteenth  day  from  the 
date  of  sale  is  not  an  irregularity  contem- 
plated by  Section. 3 5 6,  ^d  of  itself  can  form 
DO  ground  of  appeal  to  the  Judge ;  and  we 
think  the  Judge,  in  admitting  and  trying 
9uch  an  appeal,  has  acted  without  jurisdiction, 
and  therefore  we  exercise  the  power  vested 
in  this  Court  by  Section  35,  Aft  XXIIl.  of 
J  861,  and  reverse  the  order  of  the  Judge 
with  costs.  We,  at  the  same  time,  take  this 
.opportunity  of  pointing  out  to  the  Judge 
that,  even  if  the  receipt  of  the  purchase- 
money  were  an  irregularity  in  conducting 
the  sale,  the  sale  should  not  have  been  set 
aside,  except  on  proof  that  the  applicant  had 
suffered  substantial  injury  by  reason  of  such 
irregularity. 

The  31st  August  1866. 

Present : 

The  Hon  ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  G.  Loch,  L.  §. 
Jackson,  G.  Campbell,  and  A.  G.  Mac- 
pherson,  Judges, 

Apgwal—Arbitration—Section  327  of  Act  VIII. 

of  1859. 

Case  No.  353  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  E,  G.  Birch,  Judge  of  Shahabad, 
dated  the  i8th  February  1806^  affirming 
an  order  passed  by  the  Sudder  Ameen  of 
that  District,  dated  the  slh  February  1866. 


Baboo  Chintamun  Singh,  Appellant, 

versus 

Roopa  Kooer,  Respondent, 

Baboo  Anund  Chunder  Ghosal  for  Ap- 
pellant. 

Baboo  Chunder  Madhub  Ghose  for  Re- 
spondent. 

An  order  rejecting  an  application  to  Hie  an  award 
under  Section  327,  Act  VIII.  of  1859,  is  not  a  decree,  and 
is  therefore  not  appealable. 

This  case  was  re/erred  to  a  Full  Bench  by 

Loch  and  Macpherson,  J  J*,  under  the 
following  order : — 

Referring  order, — In  this  case  we  have 
to  decide  whether  there  is  any  appeal  from 
an  order  rejecting  an  application  to  file  an 
award  under  Section  327  of  Aft  VIII.  of 
1859,  the  Lower  Appellate  Court  having 
held  that  there  is  not. 

In  appeal  it  is  argued  before  us  that,  by 
Section  23  of  Aft  XXIII.  of  1861,  an 
appeal,  except  when  otherwise  expressly 
provided,  lies  from  all  decrees  of  Courts  of 
original  jurisdiction,  and  that  the  order  re- 
jecting the  application  to  file  the  award 
under  Section  327  is  a  "  decree,"  inasmuch 
as  it  is  made  on  petition  "  numbered  and 
registered  as  a  suit  between  the  applicant  as 
plaintiff  and  the  other  parties  as  defendants." 

The  only  matter  before  the  Court  of  ori- 
ginal jurisdiction  was  the  one  point,  whether 
the  award  should  or  should  not  be  filed  : 
there  was  no  question  as  to  what  should  be 
done,  or  what  decree  should  be  passed  if  it 
were  received  and  filed.  It  appears  to  us 
that  an  order  of  the  Court  rejecting  the 
application  to  file  the  award,  although  it  is 
an  order  made  in  a  proceeding  numbered 
and  registered  as  a  suit,  is  not  a  ''  decree  " 
properly  so  called.  It  is  rather  an  ''order 
passed  in  the  course  of  a  suit,  and  relating 
thereto  prior  to  decree"  and,  such,  as  it  falls 
within  the  terms  of  Section  363  of  Aft  VIII. 
of  1859,  and  there  is  no  appeal. 

Supposing  in  this  case  the  award  had  been 
filed,  the  Court  would  have  had  in  a  subse- 
quent proceeding  to  pass  judgment  as  pro- 
vided in  Section  325,  and  upon  that  judg- 
ment decree  would  follow  to  be  carried  out 
in  the  manner  prescribed  in  the  same  Section. 
This  confirms  our  opinion  that  the  word 
''  decree,"  as  used  in  Section  23  of  Act 
XXIII.  of  1861,  means  something  different 
from,  and  subsequent  (in  the  course  of  pro- 
ceeding) to,  an  order  rejecting  a  mere  appli- 
cation to  the  Court  to  receive  and  file  an 
award.  « 
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As  the  view  which  we  lake  appears  to 
conflict  with  that  taken  by  the  Court  in  the 
case  of  Hulodhur  Singhee  versus  Gunesh 
Santhal  (6  Weekly  Reporter  60)  and  other 
cases,  we  refer  the  qaestion  to  a  Full  Bench 
for  decision. 

Judgment  of  the  Full  Bench. — It  appears 
to  the  Court  that  an  order  rejecting  an  appli- 
cation to  file  an  award  under  Section  327, 
Act  VIII.  of  1859,  is  not  a  decree  ;  therefore, 
it  is  not  appealable  as  a  decree.  It  is  simply 
an  order  rejecting  an  application  to  file  an 
award.  Then  is  it  one  of  the  orders  in 
respect  of  which  an  appeal  is  provided  by 
the  Act  ?  We  can  find  no  right  given  to  ap- 
peal against  an  order  refusing  to  file  an 
award.  We  do  find  a  right  of  appeal  given 
in  certain  other  cases  and  against  certain 
orders,  such  as  an  order  rejecting  a  plaint, 
but  no  appeal  given  with  regard  to  orders 
rejecting  an  award. 

Consequently,  it  appears  to  us  that  this 
order  is  not  appealable.  The  appeal,  there- 
fore, will  be  dismissed  with  costs. 


The  31st  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son.  Judges. 

Sale  in  Execution — Notice. 

Case  No.  67a  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Nuddea,  dated  the  3rd 
.  August  186^. 

Shoshee  Mookhee  Burmonya,  Appellant, 

versus 

Dwarkanath  Biswas,  Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboos  Romanath  Bose  and   Umbica  Churn 
Banerjee  for  Respondent. 

Where  a  sale  in  execution  of  decree  is  postponed, 
a  fresh  proclamation  and  fresh  notice  ought  to  be  issued. 

The  second  of  the  objections  which  have 
been  urged  before  us  is,  in  our  opinion,  valid, 
and  we  therefore  reverse  the  Judge's  order. 
The  sale  having  been  postponed,  a  fresh 
proclamation  and  fresh  notice  ought  to  have 
been  issued.  It  is  true  that  llie  postpone- 
ment took  place  with  the  appellant's  consent 


and  on  the  understanding  that  no  ftote 
notice  of  the  auction  should  be  given.  Bt 
then  the  postponement  was  for  a  month  oalf. 
The  sale  did  not,  in  fact,  take  place  till  aikr 
the  lapse  of  several  weeks  beyond  the 
month ;  and  there  was  no  understanding 
or  assent  on  the  appellant's  part  that  no 
fresh  notice  should  be  given,  however  tong 
the  sale  might  be  postponed.  Want  of  notke 
is  a  very  material  irregularity,  for  it  almoit 
necessarily  injures  the  sale.  In  the  preeeift 
instance,  the  price  realized  leads  to  Ibe 
impression  that  substantial  injury  has  bem 
caused. 

We  therefore  set  aside  the  sale  with  costs. 


The  I  St  September  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  \ffir.,  Ckuf 
Justice,  and  the  Hon'ble  G.  Loch,  L  S. 
Jackson,  G.  Campbell,  and  A.  G.  Mao- 
pherson,  Judges. 

Appeal  to  (Privy  Council— Jurisdictioo—ExecB- 
tion  of  decree— Secnrity. 

Petition  against  anjrder  passed  by  Mr.  L 
A.  Hutchinson,  Principal  Sudder  Amen 
of  Furreedpore. 

J.  P.  Wise  (Judgment-debtor),  Petttitmer, 

versus 

Rajkishen  Roy  and  others  (Decree-holders), 

Opposite  Party. 

Messrs.  R.  V.  Doyne  aud  R.  7.  Allan  for 

Petitioner. 

Aiessrs.  W.  A.  Montriou  and  J.  S.  Rocltfort 
for  Opposite  Party. 

In  a  suit  in  which  an  appeal  to  the  Privy  OmhmI 
from  a  decree  of  the  High  Court  has  been  admittodM' 
is  still  pending,  the  Court  of  original  jurisdictioQ  wbicl> 
made  the  decree  first  appealed  From  has  power  to  issoe 
execution.  But  such  Court,  if  it  has  notice  dt  d« 
appeal  to  the  Privy  Council,  should  stay  its  hand  vtA 
the  parties  have  had  an  opportunity  of  applyiigtotk 
High  Court  under  Section  4,  ReguUtion  Xfv.  S  tj^i' 

This  case  was  referred  to  a  Full  Befuh 
by  Loch   and  Macpherson,  J  J.,   under  (hi 
following  orders : — 

Macpherson,  J. — In  this  case,  a  rule  wai 
granted  by  Mr.  Justice  Kemp  and  Mr. 
Justice  Campbell,  calling  upon  the  plaint- 
iffs to  show  cause  why  an  order  of  tlie 
Principal  Sudder  Ameen,  that  execution 
should  issue  against  the  defendant  Wisft 
should  not  be  set  aside.  The  origiotl  4e> 
cree  of  the  Court  of  the  Principal  Sadder 
Ameen  in  this  suit  Came  up  in  as  8|VV> 
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some  time  ago  before  the  High  Court,  which 
decided  against  Mr.  Wise  and  other  defend- 
ants. Mr.  Wise  thereupon  appealed  to 
the  Privy  Council,  and  his  appeal  has  been 
formally  admittedi  and  is  now  pending. 
After  its  admission,  the  plaintiff  appealed 
for  execution  to  the  Court  of  the  Sudder 
Ameen  by  which  the  decree  first  appealed 
from  was  made,  and  that  Court  granted 
the  application,  notwithstanding  that  it  was 
opposed  on  this  amongst  other  grounds, 
that  no  Court  could  issue  execution  after 
the  appeal  to  the  Privy  Council  had  once 
been  admitted. 

The  application  having  been,  granted, 
the  rule  now  before  us  was  issued,  calling 
on  the  decree-holders  to  show  cause  why 
the  order  for  execution  should  not  be  set 
aside. 

In  support  of  the  rule,  it  is  contended 
that  by  Section  4  of  Regulation  XVI.  of 
1797,  and  the  unvaried  practice  of  the  late 
Sadder  Court,  and,  since  its  abolition,  the 
High  Court,  this  Court  alone  can  issue  exe- 
cution if  an  appeal  to  the  Privy  Council 
has  been  admitted ;  and  it  is  urged  that  the 
provisions  of  Act  VIII.  of  1859  *rc  wholly 
inapplicable,  as  they  relate  exclusively  to 
proceedings  up  to  the  final  decision  by  the 
highest  Court  of  Appeal  in  this  country, 
and  do  not  relate  to  appeals  to  the  Privy 
Council,  or  any  matter  connected  there- 
with. 

In  opposition  to  the  rule,  Mr.  Montriou 
argues  that  Regulation  XVI.  of  1797  does 
not  deprive  the  Lower  Courts  of  their  juris- 
diction, and  that,  under  Act  VIII.  of  1859, 
execution  ought  to  issue. 

It  appears  to  me  that,  as  ihe  law  at  pre- 
sent stands,  the  Court  which  made  the 
first  decree  appealed  from  has  power  to  issue 
execution  even  after  an  appeal  to  the  Privy 
Council  has  been  admitted.  Regulation  XVI. 
of  1797,  Section  4,  does  not  expressly  take 
away  jurisdiction  from  the  Lower  Courts. 
It  only  says  that,  when  appeals  to  the 
Privy  Council  are  pending,  the  Sudder  Court 
may  either  order  the  judgment  which  it  has 
passed  to  be  carried  into  execution,  taking 
security,  Ac,  or  it  may  suspend  execution 
daring  the  appeal,  taking  security  from  the 
judgment-debtor,  &c.  Certain  powers  are 
given  to  the  Sudder  Court,  but  none  are 
either  directly  or  indirectly  taken  away 
from  any  other  Court.  •  It  is  to  be  remem- 
bered that,  when  this  Regulation  was  passed, 
and  for  many  years  afterwards,  all  Uie  de- 
crees of  the  Sudder  Court  (even  when  there 
was  no  appeal  pending  to  the  Privy  Couj- 
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cil)  were  executed  by  the  order  of  that 
Court,  and  not  by  the  order  of  the  Court 
of  original  jurisdiction.  This  practice, 
however,  was  abolished  by  Aft  XXV.  of 
1852,  the  first  Section  of  which  expressly 
enacts  that,  for  the  future,  every  decree  or 
order  made  in  appeal  by  the  Privy  Coun-  ~ 
cil,  or  by  ihe  Sudder  Court,  shall  be  en- 
forced and  executed  by  the  Court  which 
made  the  first  decree  appealed  from^  in  the 
manner  applicable  to  the  execution  of  the 
original  decree.  Section  2  provides  that 
any  person  who  wishes  to  enforce  such  a 
decree  (e.  g.,  a  decree  of  the  Sudder  Court) 
shall  apply  by  petition  to  the  Court  ivhich 
made  the  first  decree  appealed  /rom.  And 
Section  4  declares  that  nothing  in  the  Act 
shall  be  deemed  to  prevent  the  Sudder 
Court  from  executing  any  decree  of  the 
Privy  Council,  if  the  Privy  Council  shall 
order  the  Sudder  Court  to  execute  it.  It 
appears  to  me  that  this  Act  expressly  em- 
powers the  Court  of  original  jurisdiction  to 
execute  a  decree  of  the  Sudder  Court  whe- 
ther there  is  or  is  not  any  appeal  pending 
before  the  Privy  Council;  and  that,  if  it 
was  intended  to  preserve  to  the  Sudder 
Court,  in  the  case  of  decrees  under  appeal 
to  the  Privy  Council,  the  exclusive  power 
of  executing  them  (which  power  the  Sudder 
Court  before  undoubtedly  had  as  regards  all 
its  own  decrees),  it  was  necessary  to  do  so 
expressly.  Act  XXV.  of  1852  is  repealed 
by  Act  X.  of  1 86 1,  except  so  far  as  relates 
to  the  execution  of  decrees  made  on  appeal 
by  the  Privy  Council.  In  its  room  we 
have  Section  362  of  the  present  Code  of  Civil 
Procedure,  Act  VIII.  of  1859.  Section 
338  of  that  Act,  and  Act  XXIII.  of  186 1, 
Section  36,  practically  enable  the  Courts 
to  protect  the  rights  of  parties,  so  far 
merely  as  the  granting  or  refusing  execution 
and  taking  security  in  respect  thereof  are 
concerned,  as  fully  as  Section  4  of  Regula- 
tion XVI.  of  1797.  And,  in  my  opinion, 
the  Court  which  made  the  original  decree 
first  appealed  from  has  jurisdiction  to  enter- 
tain  and  dispose  of  an  application  for  the 
issue  of  execution,  even  though  an  appeal  to 
the  Privy  Council  has  been  admitted. 

My  opinion,  however,  seems  to  be  opposed 
to  what  has  always  been  the  practice  of  the 
Court.     I  therefore  think  it  desirable  to  re- 
fer  for  the  decision  of  a  Full   Bench  the   • 
following  question,  viz, : — 

Whether,  in  a  suit  in  which  an  appeal  to 
the  Privy  Council  from  a  decree  of  this 
Court  has  been  admitted  and  is  still  pending, 
the   Court    of    (Mginal    jurisdiction    which 
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made  the  decree  first  appealed   from   has 
jurisdiclion  to  issue  execution? 

Loc^,  y. — The  practice  hitherto  has  been 
this :  In  cases  disposed  of  by  this  Court,  the 
decree-holder  applies  for  execution   to  the 
Court  in  which  the  suit  was  originally  insti- 
tuted.   If  ah  appeal  from  the  judgment  of 
this  Court  is  preferred  to  the  Privy  Council 
and    admitted,    the    decree-holder    cannot, 
so  it  has   been   held,   take   out  execution, 
except  with  the  permission  of  this  Court  on 
security  being  given.  Till  an  appeal  has  been 
admitted,  the  Lower  Court  may  deal  with 
the  case  as  an  application  for  execution  of  its 
own  decree.     When  the  appeal  to  the  Priv.y 
Council   is  admitted,  the  functions  of  the 
Lower  Court  are  held  to  have  ceased,  and 
this  Court  alone,   under  the  provisions  of 
Section   4,   Regulation   XVL  of   1797,  has 
power  to  allow  a  party  to  take  out  execution. 
As  the  correctness  of  this  practice  appears 
doubtful  for  the  reasons  stated  in  my  col- 
league's note,  i  think  the  questions  should 
be  referred  for  the  determination  of  a  Full 
Bench. 

The  case  having  been  fully  argued  before 
the  Full  Bench,  the  following  judgments 
were  delivered  : — 

Macpherson,  J, — I  remain  of  the  opinion 
expressed  by  me  in  making  the  order 
referring  the  case  to  a  Full  Bench,  that, 
so  far  as  the  mere  question  of  jurisdic- 
tion is  concerned,  the  Court  which  made 
the  decree  first  appealed  from  has  power 
to  entertain  and  dispose  of  an  application 
for  the  issue  of  execution  even  thougii 
an  appeal  to  the  Privy  Council  has  been 
admitted.  Section  362,  Act  VIIL  of  1859, 
expressly  enacts  that  ''application  for  the 
**  execution  of  the  decree  of  an  Appellate 
"  Court  shall  be  made  to  the  Court  which 
'*  passed  the  first  decree  in  the  suit,  and 
**  shall  be  executed  by  that  Court  in  the 
"manner  and  according  to  the  rules .herein- 
**  before  contained  for  the  execution  of 
"  original  decrees."  Those  words  are  abso- 
lute, and  contain  no  limitation  of  any  de- 
scription; and,  so  far  as  I  can  see,  there  is 
nothing  in  the  fact  of  an  appeal  to  the 
Privy  Council  being  pending  which  will 
take  a  decree  of  the  High  Court  out  of  the 
express  words  of  this  Section.  The  doubt 
existing  in  the  matter  arises  from  the  pro- 
visions of  Section  4,  Regulation  XVL  of  1 797, 
which  Section,  it  has  been  argued,  either 
vests  the  power  of  executing  such  decrees 
solely  and  exclusively  in  the  High  Court, 
or,  at  any  rate,  limits  th^*' power  which    is 


given   to  the  Lower  Court  by  Section  361 
of  Act  VIIL  of  1859.    Section  4,  Regalaticm 
XVL  of  1797,  says:  *'In  cases  of  appeal  to 
"His   Majesty   in   Council,    the    Court    of 
"  Sudder    Dewanny     Adawlut    may    either 
''  order  the  judgment  passed  by  them  to  be 
"carried    into    execution,  taking   sufficient 
"  security  from  the  party  in    whose   faTor 
"  the  same  may  be  passed  for  the  perforin- 
"  ance  of  such  order  or  decree  as  His  Mafe^^ 
"ty,  his  heirs  or  successors,  shall  think  fit 
"  to  make  on  the  appeal,  or  to  suspend  the 
"execution   of  their  judgment  during  the 
"appeal,   taking  the   like  security,   in    the 
"  latter  case,  froni  the  party  left  in  possesion 
"of  the   property  adjudged   against  him." 
It  appears  to  me  that  that  Section,  aithongh 
it  gives  the  High  Court  the  power  of  act- 
ing as  in  that  Section  is  provided,  does  not, 
either  expressly  or  impliedly,  declare    that 
no  Court  whatever  other  than   the  Sadder 
I  Court  is  to  execute  decrees  in   respect  of 
which    appeals    are  pending  to    the    Privr 
Council.     And,  even  if  it  did  so  declare,  thiie 
subsequent    enactment    of    Section   36s   of 
Act  VIIL  of  1859  vested  the  Lower  Courts 
also  with  the  power  of  executing  such  de- 
crees.    But  as,  notwithstanding  Section  361 
of  Act  VIIL   of    1869,    the   provisions  of 
Section  4,  Regulation  XVL  of  1797,  stiM  arc 
in  force  to  the  extent  of  empowering  the  Higfa 
Court  to  take  security  before  execntion  » 
issued,  and  to  restrain  execution   when  k 
shall  see  fit  to  do  so,  it  Appears  to  me  diat 
the  latter  Section  practically  does  very  moch 
modify  the  powers  which  are  given  to  the 
inferior  Courts  by  Section  362  of  Act  VIIL 
of  1859.    ^^i*)  £l1  though  the  Lower  Court  haa 
power  under  Section    362   to  execute  the 
decree,  still,  as  there  is  always  (as  provided 
in  Section  221    of  Act  VIIL  of   1859)  ^ 
certain  discretion  in  every  Court  as  regards 
issuing  execution,    the  Lower  Court    docs 
not,   in  my  opinion,  exercise  its  discretion 
wisely  or  properly  if,  In  a  case  where  an 
appeal  is  pending  to  the  Privy  Council,  die 
Lower  Court,  with  notice  of  that  aj^seal, 
issues  execution  without    reference  to  die 
High  Court,  or  without  at  least  giving  the 
parties,    against    whom    the     ezecutiott   is 
sought,  an  opportunity   of  applying  to  d« 
High  Court  in  order  that  the  provisions  ol 
Section  4,  Regulation  XVL  of  1797,  may  be 
given  effect  to. 

Act  VIIL  of  1859,  Section  338,  and  Art 
XXIIL  of  1 86 1,  Section  36,  contain  piO*^ 
visions  by  which  the  local  Courts  cM 
take  security  for  the  execution  of  any  Older 
^'hich  may  be  made  in  appeal.    Bat  thoi^ 
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Sections,  when  properly  construed,  cannot 
be  considered  to  apply  to  cases  under  appeal 
to  the  Privy  Council.  They  are  manifestly 
intended  to  apply  merely  to  cases  where 
appeals  are  pending  to  some  Court  in  India. 
On  more  careful  consideration,  I  think  that 
the  opinion  which  I  expressed  recently,  to 
the  effect  that  the  Lower  Courts  are  hy  those 
Sections  empowered  to  take  security  pending 
an  appeal  to  the  Privy  Council,  was  erroneous, 
and  that  these  Sections  apply  exclusively  to 
appeals  to  the  Courts  of  this  country. 

As  the  Lower  Court  could  not  itself,  in  the 
present  instance,  take  security,  as  the  uniform 
piBCttce  unquestionably  has  been  always  that 
apphcations  for  execution  after  the  admission 
1^  an  appeal  to  the  Privy  Council  should  be 
made  to  the  High  Court,  and  as  the  law  ex- 
pressly gives  the  High  Court  the  power  to 
take  security  or  to  restrain  execution — it 
seems  fo  me  that  the  Lower  Court  did  not 
properly  exercise  its  discretion  in  issuing 
execution  without  either  referring  to  the 
High  Court  or  giving  the  parties  an  oppor- 
tunity of  doing  so. 

Under  these  circumstances,  the  proper 
order  to  make  now  will  be  to  stay  all  pro- 
ceedings in  this  matter  until  the  further 
order  of  this  Court.  That  is  aa  order  which 
will  meet  the  justice  of  the  case,  and  cannot 
possibly  work  injustice  to  any  one.  Mean- 
while, it  is  open  to  either  party  to  make  such, 
application  to  this  Court  as  he  may  be  ad- 
vised. 

Campbell,  J, — I  am  for  the  most  part 
substantially  of  the  same  opinion  as  Mr. 
Justice  Macpherson.  I  agree  with  that 
learned  Judge  that,  in  the  case  of  an  appeal 
which  is  not  an  appeal  from  the  order  of  the 
Court  which  originally  passed  the  decree, 
that  is  to  say,  in  the  case  of  an  appeal  to 
the  Privy  Council,  the  Court  of  original 
jurisdiction  has  no  power  to  take  security, 
and  upon  that  security  to  stay  execution. 
I  think,  however,  that,  as  laid  down  by  Mr. 
Justice  Macpherson  in  the  order  which  refers 
(hat  case  to  the  Full  Bench,  the  Court  which 
made  the  original  decree  first  appealed  from 
has  jurisdiction  to  entertain  and  dispose  of 
an  application  for  the  issue  of  execution 
even  after  an  appeal  to  the  Privy  Council 
has  been  admitted  ;  provided  that  no  order  to 
the  contrary  has  been  received  from  the  High 
Court. 

1  believe  that  there  is  a  great  deal  of  hard- 
ship in  the  practice  that  has  hitherto  pre- 
vailed in  respect  of  appeals  from  this  Court 
to  the  Privy  Council.  It  frequently  happens 
that  2,  man  who  has  carried  the  case  through 


the  Courts  for  perhaps  the  greater  part  of 
his  life,  may  find  that  the  fruit  of  his  litiga-*' 
tion  is  indefinitely  postponed,  although  he 
has  the  clearest  and  best  of  cases,  simply 
because  the  other    party   has  thought  fit   to 
file  an  appeal  to  the  Privy  Council,  in  the 
decision  of  which  there  must  be  necessarily 
a  considerable  delay.     I  have  heard — I  know 
not  whether  true  or  not — that  a  great  miU 
lionaire  of  this  city,  who  had  a  very  large 
litigation,  was  in  the  habit  of  appealing,  upon 
principle  every  case  to  the  Privy  Council, 
"because,"  said  he,  "I  am  only  charged  5 
per  cent,  so  long  as  the  appeal  to  the  Privy 
Council  lasts,  whereas  by  keeping  the  decree* 
holder  out  of  his  money  I  can  obtain  20  per 
cent,  in   the  bazaar."     The  practice  of  the 
Lower  Courts  has  no  doubt  hitherto  been 
that,  upon  appeal  to  the  Privy  Council,  exe*< 
cution   has   been  stayed.     I  am  very  glad 
that  this  case  has  been  referred  in  order  that 
it  may  be  decided  whether  the  practice  (as, 
during  the  course  of  the  argument,  was  aug-t 
gested  by  Mr.  Justice  Jackson)  is  founded 
only  upon  superstition,  or  whether  it  is  really 
founded  upon  law. 

The  general  law  of  the  country  applicable 
to  all  cases,  is  the  law  laid  down  by  the  Ad  of 
Civil  Procedure,  Section  338,  and  Section  36 
of  the  amending  Aft  XXUL  of  1861.  The 
general  results  of  these  provisions  of  the  law 
is  that  it  is  entirely  in  the  discretion  of  th^ 
Court  to  stay  execution  or  not  to  stay  execu- 
tion, taking  or  not  taking  security.  Well, 
I  do  not  think  that  Section  4,  Regulation  XVL 
of  1797  is  at  all  at  variance  with  that  general 
provision  of  the  law.  That  Section  lays  down 
that,  "  in  cases  of  appeal  to  His  Majesty 
in  Council,  the  Court  of  Siidder  Dewanny 
Adawlut  may  either  order  the  judgment 
passed  by  them  to  be  carried  into  execution, 
taking  sufficient  security  from  the  party 
in  whose  favor  the  same  may  be  passed, 
for  the  due  performance  ot  such  order  or 
decree  as  His  Majesty  shall  think  fit  to 
make  on  the  appeal,  or  to  suspend  the 
execution  of  their  judgment  during  the 
appeal,  taking  the  like  security,  in  the  latter 
case,  from  the  party  left  in  possession  of  the 
property  adjudged  against  him."  The  word 
used  both  in  the  first  and  second  Clauses  is 
"  may,"  and  not  **  must."  It  seems  that  the 
provisions  of  that  law  do  not  make  it 
compulsory  upon  the  Sudder  Adawlut,  now 
represented  by  the  High  Court,  to  adopt 
either  of  those  courses.  There  is  also  neces- 
sary a  third  case  in  which  neither  party  may 
give  security.  Iq  such  cases,  I  do  not  thinjc 
that  Section  4  of  ttie  Regulation  quoted  can 
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in  any  way  be  made  to  apply,'  and,  conse- 
qaently,  snch  cases  must  be  left  to  the 
operation  of  the  ordinary  law.  Therefore, 
the  law  being,  as  it  seems  to  me,  in  its 
literal  reading,  plain,  I  do  not  think  that  we 
are  bound  to  put  upon  it  a  forced  construc- 
tion which  it  does  not  literally  bear,  if  that 
construction  would  work  injustice,  as,  I 
think,  must  be  worked  by  any  construction 
which  makes  it  compulsory  to  hang  up 
a  case  upon  appeal  (with  or  without  reason- 
able cause)  in  which  the  decree-holder  is 
not  in  a  position  to  give  security.  Where 
the  literal  interpretation  is  in  favor  of  the 
poor  man,  we  are  not,  I  think,  in  any  degree 
bound  to  put  upon  it  a  hard  interpretation 
against  him.  Therefore,  in  the  absence  of 
any  order  of  this  Court,  the  Court  below 
has,  I  think,  jurisdiction  to  issue  execution. 
With  regard  to  the  matter  of  discretion, 
it  certainly  seems  that  the  Lower  Court, 
knowing  the  law  and  the  practice  of  this 
Court  in  such  cases^  ought  not  to  allow  the 
judgment-creditor,  as  it  were,  to  snap  execu- 
tion. The  proper  course  for  him  would 
have  been  to  say  to  the  judgment-debtor, 
•*I  cannot  refuse  execution;  I  will  not 
refuse  execution,  but  you  are  entitled  to 
apply,  under  Section  4,  Regulation  XVI.  of 
1797,  to  the  High  Court ;  and  in  case  it  should 
see  fit  to  pass  an  order  under  that  Section,  I 
give  you  a  reasonable  time  within  which 
to  obtain  an  order,  if  you  can." 

In  this  case,  we  have  not  had  the  facts 
completely  before  us.  We  do  not  know 
what  time  elapsed  between  the  filing  of  the 
appeal  to  the  Privy  Council  and  the  applica- 
tion for  execution,  but  it  does  not  appear 
that  the  Lower  Courts  ever  proposed  to 
give  to  the  judgment-debtor  such  a  time  as 
I  think  might  reasonably  have  been  given 
to  apply  to  this  Court.  Therefore,  in  my 
opinion,  the  proper  order  now  to  be  passed 
would  be  this:  That  the  order  for  execution 
passed  by  the  Lower  Court  should  be  stayed 
for  say  two  months,  in  order  to  give  the 
judgment-debtor  an  opportunity  of  applying 
to  this  Court  for  the  issue  of  any  order 
which  this  Court  may  deem  proper  under 
Section  4,  Regulation  XVI.  of  1797.  I  also 
think  that  any  inconvenience  which  may  be 
apprehended  from  the  undue  snapping  of 
decrees,  has  been  obviated  by  the  late  decision 
of  the  Privy  Council.  That  decision  rules 
that,  even  although  execution  may  have 
been  already  carried  out,  nevertheless  the 
High  Court  has  power,  under  the  general 
provisions  of  the  law,  to  tate  such  steps  as  it 
jnay  deem  proper  for  the  protection  of  the 


property.  Therefore,  if  it  should  bappet 
that  in  this  case  execution  has  been  canted 
out,  still  I  believe  that,  on  a  proper  appUa*. 
tipn  being  made  to  this  Court,  and  goad 
reason  slK>wn,  the  Court  may  neveitlielefi 
protect  the  property,  if  it  is  necessaiy  to 
protect  it. 

yackson,  y. — I  am  of  the  same  opimcn 
as  my  brother    Macpherson.     I    have  00 
doubt  that,  under  Section  362  of  the  Ctiii 
Procedure  Code,  the  Principal  Sadder  Ameen 
had  primd  facie  authority  to   execute  the 
decree  of  this  Court,  even  though  an  appeid 
against  that  decree    to    Her    Majesty  ia 
Council  had  been  preferred.    At  the  sane 
time,  this  Court  is  competent,  under  Seeta 
4,  Regulation  XVI.  of  1797,  to  provide  for 
the  due  protection  of  the  property,  the  sit>- 
ject  of  dispute,    pending    the    appeal  to 
Her    Majesty    in     Council.     Thai    pofve^ 
of    protecting     the    property    undef  MCb 
circumstances  is  not  vested   in   the  ZliUi 
Court,  or  in  any  Subordinate  Courts  but  w 
the  High  Court  only.    That  being  so^  and. 
that  power  having  invariably  been  exerd^ed 
by  the  High   Court    upon    applicatjon*   it 
appears    to    me    that,    adverting    to    the 
language  of  Section  221  of  the  Co^e  of  Civil 
Procedure,  the  knowledge  of  the  circum- 
stance (brought    to    his    notice)    that   aa 
appeal  to  Her  Majesty  in  Council  had  been' 
admitted,  ought  to  have  appeared  to   the 
Principal  Sudder  Ameen  a  "  sufficient  canse^ 
for  not   issuing  the  warrant  for  execution 
of  decree.    He   must   have  known  that  it 
was  in  the  power  of  this  Court,  to  make 
an  order,  and    that  the   Court,  if  applied 
to,  would   make  an  order,  either  for  eie- 
cution    of    the    decree    upon     the    petty 
executing    it    giving   sufficient    security,  or 
for   the    suspension    of   that    execution  OR 
security  being  given  by  the  opposite  party. 

It  seems  to  me,  therefore,  that  the  Wo* 
cipal  Sudder  Ameen  exercised,  under  Ae 
circumstances,  an  improper  discreticm  »«» 
allowing  execution  to  proceed.  I  ihiak, 
therefore,  that  the  proper  order  for  us  to 
make  is  that  the  order  of  the  Prliici|»l 
Sudder  Ameen  directing  immediate  cie^ 
cution  be  set  aside,  and  that  the  case 
stand  over  until  the  further  orders  of 
this  Court. 

Lochy  y.—lt  appears  to  me  that,  until 
an  appeal  to  the  Privy  Council  is  admiXd, 
the  first  Court  may  deal  with  the  app^ 
cation  for  the  execution  of  the  decree  w 
the  Appellate  Court  as  if  ii  were  an  appi- 
cation  for  execution  of  its  own  decree.  B* 
^here    an    appeal    has    been    admiUtdy  *l 
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think  that  the  decree  cannot  be  executed 
except  as  provided  by  Section  4,  Regulation 
XVL  of  1797,  that,  "in  cases  of  appeal 
"to  Her  Majesty  in  Council,  the  Court  of 
^  Sadder  Dewanny  Adawlut  may  either  order 
**  the  judgment  passed  by  them  to  be  carried 
**  into  execution,  taking  sufficient  security 
'*frofm  the  party  in  whose  favor  the  same 
''may  be  passed  for  the  due  performance 
''of  such  order  or  decree  as  His  Majesty, 
''his  heirs  or  successors,  shall  think  fit 
"to  make  on  the  appeal,  or  to  suspend 
"the  execution  of  their  judgment  during 
"the  appeal,  taking  the  like  security  in 
the  latter  case  from  the  party  left  in  pos- 
aession  of  the  property  adjudged  against 
"him." 

If,  therefore,  execution  of  a  decree,  from 
\«hich  an  appeal  to  the  Privy  Council  has 
been  admitted,  is  applied  for,  the  Court 
wfadse  duty  it  is  to  execute  the  decree  should 
sftOLj  its  hand,  as  it  is  empowered  to  do  under 
Section  321,  Ad  VIII.  of  1859,  leaving  the 
parties  to  apply  to  the  High  Court,  either  the 
decree*holder  for  execution,  or  the  judgment- 
debtor  to  suspend  execution ;  and  that  Court 
win  be  guided  by  the  rules  laid  down  in  Sec- 
tion 4,  Regulation  XVI.  of  1797. 

It  is  unnecessary  in  this  case  to  express  any 
opinion  as  to  whether  the  terms  of  Section  4 
of  the  above  Regulation  render  it  imperative 
apon  this'  Court  to  take  security  in  all 
cases. 

I  think  that,  in  this  case,  the  order  of  the 
lower  Court  is  wrong,  and  that  it  should  be 
reversed. 

P4aco€k,  C.J. — I  am  of  opinion  that,  in  a 
suit  in  which  an  appeal  to  the  Privy  (^^ouncil 
from  a  decree  of  this  Court  has  been  admitted, 
and  is  still  pending,  the  Court  of  original  jur- 
isdiction which  made  the  decree  first  appeal- 
ed irom  has  jurisdiction  to  issue  execution ; 
biit  I  agree  with  the  learned  Judges  who  are 
of  opinion  that  in  this  case  the  proceedings 
ought  to  be  stayed  until  the  further  orders  of 
tbia  Court. 

One  question  for  determination  is  whether, 
under  Regulation  XVI.  of  1797,  Section  4, 
it  is  compulsory  upon  the  High  Court 
(wbo  now  represent  the  Sudder  Court) 
either  to  take  security  from  the  plaintiff 
Ijr  from  the  defendant,  or  whether  there 
may  not  be  circumstances  under  which 
the  Court,  exercising  a  sound  and  proper 
discretion,  may  allow  a  plaintiff  to  execute 
his  decree  without  security,  notwithstand- 
ing an  appeal  had  been  preferred  from 
that   decree    to   Her   Majesty   in   Councj]. 


As  a  general  rule,  no  doubt,  a  decree  of  this 
Court  ought  not  to  be  executed  pending  an 
appeal,  without  security  from  one  party  or 
the  other ;  but  there  may  be  cases  in  which 
it  would  be  unjust  to  prevent  a  plaintiff 
from  executing  his  decree  without  giving 
security  even  when  the  opposite  party  is 
willing  to  give  security. 

It  was  contended  that,  as  the  Court  is  au- 
thorized to  do  one  of  two  things,  it  must  do 
one  of  them,  and  that  it  cannot  allow  the 
decree  to  be  executed  pending  appeal  with- 
out taking  sufficient  security.  The  word 
used  in  the  Regulation  is  "  may."  The  word 
"may"  is  sometimes  read  as  "must"  or 
"  shall."  But  in  this  case  it  appears  to  me 
that  It  may  properly  be  read  in  its  ordinary 
sense  which  leaves  it  to  the  discretion 
of  the  Court  either  to  take  security  from, 
one  party  or  the  other,  or  ^llow  the  decree 
to  be  executed  without  requiring  security 
at  all,  if,  in  the  exercise  of  a  sound  discre- 
tion, it  sees  fit  to  do  so. 

If  we  hold  that  in  this  case  the  High 
Court  cannot,  in  its  discretion,  allow  the 
decree  to  be  executed  without  taking  se- 
curity, we  shall,  in  effect,  hold  that  this  Court 
has  a  less  discretion  in  the  case  of  an  ap- 
peal to  the  Privy  Council,  than  the  Lower 
Courts  have  in  appeals  from  their  judgments. 
If  a  Lower  Court  passes  a  decree,  it  may, 
under  Section  338  of  the  Code  of  Civil 
Procedure,  •stay  execution;  but  it  cannot 
do  so  unless  the  party  against  whom  the 
decree  is  given  shall  give  security.  The 
Section  says:  "Execution  of  a  decree 
"  shall  not  be  stayed  by  reason  only  of  an 
"  appeal  having  been  preferred  against  such 
"  decree,  but  the  Appellate  Court  may,  for 
"  sufficient  cause  shown,  order  that  execution 
"  be  stayed.  If  application  for  execution  be 
"made  before  ^e  time  allowed  for  appeal 
"has  expired,  and  the  Lower  Court  has 
"  not  received  intimation  of  an  appeal  hav- 
"ing  been  preferred,  the  Lower  Court,  if 
"sufficient  cause  be  shown,  may  stay  the 
"execution."  There  the  word  "miy" 
leaves  it  in  the  discretion  of  the  Court  to 
order  execution  to  be  stayed  or  not.  But 
then  the  Section  goes  on:  "Before  mak- 
"  ing  an  order  to  stay  execution,  the 
"Court  making  the  order  shall  require  se- 
"curity  to  be  given  by  the  party  against 
"whom  the  decree  was  passed  for  the  due 
"  performance  of  the  decree  or  order  of  the 
"Appellate  Court."  In  the  Hatter  part  of 
the  Section,  the  word  "  shall "  makes  it  com- 
pulsory on  the  Cj>urt  to  require  security  be- 
fore staying  the  eTjecution.    But  the  converse 
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does  not  hold,  and  it  is  not  compulsory  on 
the  Court  to  require  security  before  it  allows 
execution  upon  a  decree  against  which  an 
appeal  has  been  preferred.  By  Section 
36,  Act  XXIII.  of  .1861,  it  is  enacted  that, 
"  when  an  order  is  made  for  the  execution 
"of  a  decree  against  which  an  appeal  has 
"  been  preferred,  /'/  shall  be  lawful  for  ike 
"  Court  which  pronounced  the  decree  to 
"require  security  to  be  given  for  the  re- 
"  stitution  of  any  property  which  may  be 
"taken  in  execution  of  the  decree  or  of 
"the  value  thereof,  and  for  the  due  per- 
"formance  of  the  decree  or  order  of  the 
"Appellate  Court.  The  Appellate  Court 
"may  in  any  such  case  direct  the  Court 
'^  which  pronounced  the  decree  to  take  such 
"  security."  The  words  "  it  shall  be  law- 
ful for  the  Court"  leaves  it  discretionary.  I 
am  of  ojSinion  that  the  High  Court  has  a 
similar  discretioiP  vested  in  it. 

Before  the  passing  of  Act  XXV.  of  1852, 
the  Sudder  Court  executed  its  own  decree ; 
but  by  that  Act  the  decrees  of  the  Sudder 
Court  were  to  be  executed  by  the  Court 
which  passed  the  first  decree.  That  Act, 
a^  regards  decrees  of  the  High  Court  and 
of  the  Mofussil  Courts,  has  been  repealed, 
and  Section  362,  Act  VIII.  of  1859,  has  been 
substituted  for  it.  By  that  Section  it  is 
enacted  that  "application  for  the  execution 
"  of  the  decree  of  an  Appellate  Court  shall 
"bQ  made  to  the  Court  whiclr  passed  the 
"first  decree  in  the  suit,  and  shall  be  exe- 
"  citted  by  that  Court  in  the  manner  and  ac- 
•*  cording  to  the  rules  hereinbefore  contained 
"for  the  execution  of  original  decrees." 
No  order  from  this  Court  is  necessary  before 
the  Lower  Court  can  execute  a  decree  pass- 
ed in  appeal.  I  am  now  speakiirg  of  cases 
in  which  no  appeal  has  been  preferred  from 
the  decree.  The  decree  of  this  Court  is 
sept  to  the  Court  which  passed  the 
first  decree;  and,  under  Section  362, 
the  Court  has  power,  without  any  fur- 
ther order,  to  carry  it  into  execution.  It 
may  be  that,  before  the  application  to  the 
Lower  Court  for  execution  of  the  decree,  or 
pending  the  execution  of  the  decree,  or  even 
after  the  decree  has  been  executed,  an 
appeal  may  be  preferred  from  the  decree. 
It  may  be  that,  though  such  appeal  has  been 
preferred  before  the  application  for  execu- 
tion, the  Lower  Court  may  not  be  aware  of 
the  fact.  We  cannot  say  that,  simply  be- 
cause an  appeal  has  been  preferred  against 
the  decree,  the  jurisdiction  of  the  Lower 
Court  to  execute  the  decree  is  at  an  end. 
The  Lower  Court  has  p<^er  to  execute  a 


decree  of  this  Court  whether  an  appeal  im 
been  preferred  or  not,  unless  restraio^  bjr 
an  order  of  this  Court;  but  then  the  qiKS> 
tion  is  whether  the  Court,  when  it  is  is- 
formed  that  there  has  been  an  appeal  10 
Her  Majesty  in  Council  from  the  deate 
which  it  is  called  upon  to  execute,  would  be 
exercising  a  sound  discretion  in  issuing  an 
execution  without  giving  the  parties  an  oppor- 
tunity of  applying  to  this  Court  for  an  order  to 
stay  the  execution,  or  to  require  secorily  ffom 
the  party  left  in  possession. 

Mr.  Justice  Louis  Jackson  has  referred  to 
Section  211  of  the  Ad  which  eoica 
that,  "  when  all  necessary  preliminary  msa- 
"sures  have  been  taken,  where  any  such 
"are  required,  the  Court,  unless  U  ^ 
^^  cause  to  the  contrary,  sball  issue  the 
"  proper  warrants  for  the  execution  of  the 
"decree."  Well,  then,  suppose  the  Lover 
Court  is  informed  that,  since  the  decree  was 
sent  to  it  by  the  High  Court,  the  parties 
have  appealed  against  the  decree  to  Her 
Majesty  in  Council.  Is  not  that  a  suffideot 
cause  why  the  Lower  Court,  in  the  exerctse 
of  its  discretion,  should  stay  its  band  and 
allow  time  to  the  parties  to  apply  to  the 
High  Court,  instead  of  proceeding  immedi- 
ately to  issue  a  warrant  of  execution?  1 
should  say,  as  a  general  rule,  that  in  such 
case  the  Court  ought  to  stay  its  band,  unless  it 
should  see  danger  of  the  property  being  made 
away  with  in  the  interval. 

I  agree  with  Mr.  Justice  Macpherson  that 
Sections  338  of  Ad  VIII.  of  1859,  and  36  of 
Aft  XXIII.  of  1 86 1,  do  not  give  to  the  Lower 
Courts  power  to  take  security  in  the  case  of 
an  appeal  from  the  decree  of  this  Court  tttiw 
Privy  Council.  It  is  quite  clear,  when  we  read 
the  Sections,  that  they  were  not  intended  to 
apply  to  such  a  case. 

Take  Section  36 :  "  When  an  order  is  made 
"  for  the  execution  of  a  decree  against  wjuch 
"  an  appeal  has  been  preferred,  it  shall  be 
"  lawful  for  the  Court  which  pronounced 
"  the  decree  to  require  security  to  be  giten 
"for  the  restitution  of  any  property  wUch 
"  may  be  taken  in  execution  of  the  decree, 
"or  of  the  value  thereof,  and  for  the  doe 
"  performance  of  the  decree  or  order  of  the 
"Appellate  Court"— "M^  Court  wkkk 
*'  pronounced  the  decree,''  The  Lower  Cotffl 
is  not  the  Court  which  pronounced  the  de- 
cree, when  the  decree  to  be  executed  is  t 
decree  of  a  Court  of  Appeal. 

The  Section  goes  on  to  say  that  it  mayabi 
"  take  security  for  the  due  performance  of  the 
"decree  or  order  of  the  Appellate  Court* 
t){at  is,  the  Court  of  Appeal  from  itt  0** 
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decision.  But  the  Clause  never  meant  that, 
when  a  decree  of  the  High  Court  is  sent  to 
the  Mofussil  for  execution,  the  Mofussil  Court 
can  take  security  for  the  due  performance  of 
the  decree  or  order  of  the  Privy  Council. 
That  must  be  done  by  this  Court  under  Sec- 
ton  4,  Regulation  XVI.  of  1797,  before  it 
can  allow  the  appeal,  for  that  Section  declares 
that  ''  in  ail  cases  security  is  to  be  given 
*'  by  the  appellants,  to  the  satisfaction  of  the 
"  Sndder  Dewanny  Adawlut,  for  the  pay- 
*'  ment  of  all  such  costs  as  the  said  Court 
**niay  think  likely  to  be  incurred  by  the 
"  appeal,  as  well  as  for  the  performance  of 
"such  order  or  judgment  as  His  Majesty, 
^^  bis  heirs  or  successors,  may  think  fit  to 
"  give  thereupon." 

If  this  Court  must  take  security,  it  could 
BOC  have  been  intended  that  the  Lower  Court 
may  also  take  security  for  the  same  thing, 
for.  In  that  case,  security  might  be  taken 
twice  over. 

In  this  case,  the  Principal  Sudder  Ameen 
was  informed  that  an  appeal  had  been  pre- 
ferred to  the  Privy  Council.  He  knew 
that  he  had  no  power  to  take  the  required 
security,  and  he  must  have  known  that  the 
only  Court  which  could  take  the  required 
security  is  the  High  Court.  Then,  was  not 
that  sufficient  cause  for  staying  his  hand  ? 
It  appears  to  me  that  it  was,  and  that  he 
ought  to  have  stayed  his  hand  until  some 
orders  were  obtained  from  this  Court. 

Under  these  circumstances,  I  think  that 
this  Court  would  have  the  power  to  reverse 
the  decision  of  the  Lower  Court  on  appeal  ; 
hot  it  is  not  necessary  to  do  that,  because 
H  may  be  that  these  proceedings  will  eventu- 
ally go  on,  and,  therefore,  all  that  is  necessar>' 
to  do  at  present  is  to  stay  the  proceedings 
until  the  further  orders  of  this  Court.  That 
is  the  opinion  of  the  majority  of  the  Court. 

On  the  other  hand,  Mr.  Justice  Camp- 
bell is  of  opinion  that  the  order  ought  to  be 
stayed  for  two  months  to  give  the  judgment- 
debtor  an  opportunity  of  applying  to  this 
Court  for  the  issue  of  any  order  which  it 
may  think  proper  to  make ;  and  at  the  .end 
of  that  time,  if  no  such  order  be  made,  the 
execution  to  go  on. 

The  majority  of  the  Court  think  that  we 
CHight  not  to  allow  execution  to  go  on  with- 
out security  on  one  side  or  the  other,  unless 
wc  see  good  reason  to  the  contrary.  We 
ought  to  be  satisfied  either  that  the  party 
who  issues  the  execution  of  the  decree 
is  unable  to  give  security,  and  that  he 
will  be  injured  by  staying  the  execution 
tipon  security  being  given  by  the  opposite 


party,  or  that  there  Is  some  reason  why  he 
ought  to  be  allowed  to  execute  his  decree 
without  giving  security.  Until  we  know 
what  are  the  actual  circumstances  of  this 
case,  we  ought  not  to  allow  the  execution  to 
go  on  without  security. 

It  is  not  shown  to  us  that  this  is  such  an 
exceptional  case  as  would  justify  us  in 
jeoparding  the  property  by  allowing  the 
execution  to  be  proceeded  with  without 
security. 

The  order  of  the  Principal  Sudder  Ameen 
in  this  case  for  issue  of  the  warrant  of  execu- 
tion will  be  staved  until  the  further  orders  of 
this  Court. 


The  28th  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges, 

Limitation— Execution. 

Cases  Nos.  390  and  391  of  1866. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated  the 
3rd  March  1S66,  reversing  an  order 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  4th  September 
186s. 

Tiluck  Chunder  Gooho  and  another  (Judg- 
ment-debtors), Appellants, 

versus 

Gour  Monee  Debee  and  another  (Decree- 
holders),  Respondents, 

Baboo  Nil  Monee  Sein  for  Appellants. 

Baboo  Unnoda  Per  shad  Banerjee  for 
Respondents. 

Proceedings  in  execution,  originating  in  illegality^ 
and  which  nave  been  the  subject  of  contests  by  the 
judgment-debtor,  and  are  still  under  consideration  in 
appeal,  cannot  be  regarded  as  bond-fide  proceedings  to 
keep  alive  the  decree. 

Loch,  J, — It  appears  to  me  that  there  is 
a  difference  between  this  case  and  the  case 
reported  in  Volume  V.,  Weekly  Reporter, 
dated  9th  January  1866.  Both  sales  were 
set  aside  on  the  score  of  irregularity,  tut, 
in  the  petition  presented  in  this  case  for  the 
purpose  of  getting  the  sale  set  aside,  there 
was  a  further  allegation  that  no  notice  had 
been  served.  This  point  was  not  enquired 
into,  the  sale  being  set  aside  on  account  of 
irregularity.  Had  the  notice  been  duly 
served,  the  decree  might  possibly  have  been 
kept  alive,  but  no  evidence  of  its  service 
has  been  adduced,^  and  we  cannot  presume 
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that  it  has  been  served  when  its  service  is 
denied.  Nor  can  we  say  whether,  in-  the 
other  case  which  has  been  quoted,  any  objec- 
tion was  taken,  as  in  the  present,  that 
notice  was  not  served.  The  proceeding's 
.  which  have  been  talien  subsequently  will 
not  keep  the  decree  alive  when  once  exe- 
cution is  barred  by  limitation. 

The  words  of  the  law  are  quite  precise 
upon  that  point,  and  I  think  that  the  order 
of  the  Judge  ought  to  be  reversed. 

Jackson,  J. — I  am  of  the  same  opinion. 
This  was  a  decree,  dated  Z5th  August  1854. 
That  was  a  decree,  therefore,  in  force  at 
the  time  of  the  passing  of  Aft  XIV.  of  1859, 
It  appears  that,  subsequent  to  the  passing 
of  that  Aft,  the  only  step  taken  was  the 
filing  of  an  application  in  April  1861,  but 
upon  that  application  no  effectual  step  w: 
t^en.  The  decree-holder  failed  lo  depai 
the  peon's  tullubana ;  therefore  no  notice 
or  any  oiher  process  whatever  issued  upon 
it.  Then  a  subsequent  application  was 
made  on  the  5th  August  1863.  Now,  that 
application,  if  properly  considered,  was  un- 
questionably then  out  of  time,  having  been 
preferred  more  than  three  years  after  the 
passing  of  Aft  XIV.,  and  no  step  having 
been  taken  within  three  years  next  preced- 
ing the  application  10  enforce  the  decree 
or  to  keep  it  in  force.  It  appears,  however, 
that,  upon  that  application,  a  notice  was 
directed  to  be  served  upon  the  judgment- 
debtor,  and  a  return  to  the  effect  that  notice 
had  been  served  was  made  by  the  Nazir. 
No  one  appeared  to  show  cause,  and  certain 
property  was  afterwards  taken  in  attach- 
ment and  ordered  to  be  sold.  The  sale  took 
place,  and  the  judgment-debtor  came  in  and 
objecied  to  the  sale,  for  one  reason,  on  the 
ground  of  irregularity,  as  the  sale- notice, 
he  alleged,  had  not  been  served  ;  but  it  was 
dsdan  allegation,  and  a  most  material  alle- 
gation, in  his  petition,  that  the  decree- 
holder  bad  fraudulently,  and  without  ser- 
vice of  notice  upon  him,  caused  his  decree 
to  be  executed.  Now,  there  was  at  that 
time  before  the  Court  executing  the  decree 
no  evidence  whatever  that  the  notice  had 
really  been  served.  It  cannot  be  doubled  that, 
upon  the  faft  being  brought  to  its  notice  in 
the  petition  of  ihe  judgment- debtor,  il  was 
the  duty  of  the  Court  immediately  to  en- 
quire into  the  circumstance,  and  to  lake 
evidence  upon  the  point  of  service  of  notice. 
The  Court  omitted  to  do  so,  setting  aside 
the  sale  upon  a  different  ground,  namely, 
the  non-observance  of  (pertain  formalities. 
This  case,  therefoie,  it  sef  ms  to  me,  is  clear- 


ly distinguished  from  that  cited  in  s  Wwk. 
ly    Reporter.     If   it   were  necessary  for  h 

to    decide    this   rnsp    iipnn    rhf    '^-f:\-\  ~ 

which      -il    ,■  •■<..-.l:1L        .:A::      L'^.-^J.      I     ,...,.J.. 

inclined  resjn;clluily  10  disseul  irom. 
judgmeiii  of  [he  learned  Judges,  and  10 
.pose  a  reference  upon  the  point  to  a 
Bench  of  this  Court.  Bui  this  appein 
be,  undar  the  circumstances,  unnecessaijr. 
appear-  thai,  upon  the  setting  aside  oIE 
sale  wliich  had  taken  place  in  eiecni' 
■renewed  application  to  attach  and 
propert;  was  made,  and  a  second  sale 
taken  place.  That  sale,  however,  b 
subject  of  a  luriher  and  sepaiate  appa 
this  Court  which  has  still  lo  be  decided. 

It  appears  to  me  thai  proceedings  df 
description,  originating  in  illegaliqr, 
which  have  been  the  subject  of  coatesU 
the  judf;raent-deblor,  and  which  a[B 
under  consideration  in  appeal,  canr" 
regarded  as  bond-fidt  proceedings 
within  three  years  next  preceding  ib« 
sent  application. 

I  havt  no  fiesiiaiion,  therefore,  in  > 
ring  with   iny  brother  Loch  in  detei 
that  this  application  is  after  time  sad 
to  be    rejected,   and    that   the  order  of 
Judge  be  set  aside  with  cosis. 

The  iSih  August  1866- 

The  lloiiblc  fJ.  Loch  and  L.  S.  jacl 
Judges. 

Limitation — Execution — I  iist«liDeal&- 
Ciiscs  Nos.  40^  and  405  o(  iSWS, 
MitcetLi'icinis  Appe.ih/rem  an  order 
by     the     Judge    of    Backer gtijigt, 
Ike    -^ulh    April   1866,  affirming  am 
passcl   hv   Ihe    Principal    HuJder 
of  thai  'nistrid,  dated  the  joih    ' 
'86s- 

Tiluck  thunder  Gooho  and  another  (Jodftf 

meni-debiorsj,  Appilla 


Gour  Monce  Debee  and  anoiher  (Decree-' 

holders),  Rtspondenls. 

Baboo  Nil  Monet  Sein  for  AppelUat^   . 

Ball'-  Vnnada  Per  shad  BantrJttiOK     » 

Respondents. 
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sad  si«  Act  XIV.  of  185^  the  execndbn  of  the  detree 
W98  held  bdbred  by^  HmitatioQ  even  as  to  those  install 
ments  which  were  within  time. 

f^ck^  J' — In  this  case,  a  decree  was  pass- 
ed upon  an  instalment-bond  put  in  by  the 
dfebtor  In  the  coarsf  of  the  proceedings. 
The  decree  was  to  the  effect  that  the  deciee- 
liolder  should  receive  from  the  judgmebt- 
debt^MT  the  amoont  of  each  instalment  as 
i(  fell  doe.  If  the  latter  failed  4o  pay,  the 
fi^rmer  was  at  liberty  to  execute  his  decree 
fior  the  amount  due.  It  was,  in  fact,  a  decree 
such  ae  the  Courts  are  now  authorized  to 
mAke  under  Section  194,  Act  VIII.  of  1859. 
l*he  period  over  which  the  instalments  ex- 
tttided  was  from  1259  to  127s.  instead 
of  feaHxIng  the  amount  of  each  instalment 
ii»-  H  feil  due,  the  decree-holder  allowed  se- 
¥M1  years  to  pass  by  without  attempting 
td  exectite  his  decree*  He  now  applies  for 
Mectttlon^  giving  up  those  instalments  the 
raalwation  of  which  is  barred  bjr  limitation, 
god  prays  that  those  instalments  which  have 
lately  become  due  may  be  realized  in  exe- 
etttion..  The  question  arises  whether  exe- 
culion  of  the  whole  decree  is  not  barred 
by  limitation.  The  decree  has  been  in  exist- 
ence for  many  years,  but  nothing  has  been 
dooe  to  keep  it  in  force  till  the  present  time. 
It  is  8»d  that,  under  the  teniis  of  the  decree, 
tlie  instalments  coold  iMt  be  realized  tiU 
tkqr  fell  due;  but,  unless  the  decree  were 
iBepl  in  force  by  execution  as  the  instalments 
became  payable  under  it,  it  would  be  sub- 
ject to  the  Law  of  Limitation  as  any  other 
decree.  The  fact  of  the  debt  having  been 
pgide  payable  by  instalments  would  not 
lerate  the  decree-holder  from  keeping 
decree  alive,  as  required  by  law.  .  The 
;ree  was  passed  previous  to  1859.  The 
Section  ai  of  Act  XIV.  of  1859,  ^' 
qidfes  that  execution  of  such  a  decree  should 
\^  tsken  out  within  three  years  from  the  pass- 
ttig  of  that  Act  The  words  are  imperative, 
and  give  no  discretion  to  the  Court  to  grant 
tbve*  The  decree-holder  cannot,  in  this 
cnse,  come  nnder  the  provisions  of  Section 
so  of  that  Act;  and,  even  If  he  could,  the 
pn^visions  of  that  Section  are  equally  strin- 
gent, and  he  oduld  derive  no  advantage  from 
them.  That  Section  says :  "  No  process  of 
*'  emcntion  shall .  issue  from  any  Court  AM  { 
''  osUd)lished  by  Km'al  Charter  to  enforce ' 
**  any  judgment,  decree,  or  older  of  such ' 
*'  Court,  unless  some  proceeding  shall  have  \ 
!*been  taken  to  enforce  such  judgment, 
t'4lc^feer  or  ordeo  or  to  keep  the  same  \m. 
f*  force  within  three  years  next  preceding 
^tbe  application  for  such  execution.^'    Id\ 
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this  caasy  no  process  has  been  taken  till 
the  present  time,  while  more  than  three  years* 
have  elapsed  since  the  date  of  the  decr^* 
The  execution  of  this  decree,  therefore,: 
appears  to  be  barred  by  limitation. 

On  the  other  point  raised  in  special  ap-* 
peal,  we  find  no  admission  on  the  part  of 
the  judgment-debtors  that  the  proclamation 
of  sale  h^d  been  issued.  The  fact  that  they 
were  aware  that  the  sale  was  to  taker 
place  on  a  certain  date  does  not  now 
prevent  their  raising  the  objection  that 
the  proclamation  was  not  issued  according 
to  law.  The  proclamation  is  not  intended 
for  the  information  of  judgment-debtors,; 
but  to  apprise  intending  purchasers  of 
the  sale.  The  allegation  on  the  part  oi  • 
the  debtors,  that  notice  of  attachment  and 
proclamation  of  sale  were  not  properly 
issqed,  may  be  true  or  falsQ,,  but,  if  made, 
it  should  be  enquired  into  and  determined. 
It  is  not  sufficient  to  presutue  from  the 
Nazir's  return  that  everything  has  been 
done  as  required  by  law,  foe  the.Nazir'a 
return  is  no  evidence. 

It  appears  to  me,  therefore,  that  the  order 
of  the  Jx)wer  Court  should  bo  reversed 
with  costs. 

Jackson,  J. — I  am  of  the  same  opinion. 
It  would  have  been*  necessary  to  tenriand 
this  case  for  decision  to  the  Lower  Appelate 
Court  on  the  ground  of  a  defect^  in*  the 
investigation  0^  the  case,  resulting  from  its 
assumption  that  the  petitioner  had  made 
such  ati  ^mission  in  respect  of  the  procla« 
Epatiou:  of  the  sale  as  to  estop,  him  frpn^ 
raising'  any  objection  on  that  head.  For  it 
appears,  on  looking  to  the  petition,  that  the 
only  statement  made  there  was  that  the 
decree-holder  had  canted  an  attachment  of 
the  judgment-debtor's  property,  and  had 
procured  a  certain  day  to  be  fixed  for  the 
siile.  That  might  be  perfectly  tm^,.and  «lpp 
consistent  with  the  objection  that  the  pro- 
clamation of  sale  required  to  be  made  under 
Section  249  of  the  Civil  ProcetTure  'Cbd^ 
had  not  been  duly  made.  It  would  there- 
fore be  necessary,  if  no  other  ground  had 
existed  of  dissatisfaction  with  the  Judge's 
order,  to  remand  the  case  upon  this  grbund: 

Then  arises  the  other  ground  which  my 
brother  Loch  has  mentioned  as  to  the  com- 
petency  of  the  Court  to  execute  this  decree 
at  all.  It  was  objected  by  the  respondeat 
that  this  plea  had  not  been  taken  either  in 
the  Court  of  the  Principal  Sudder  Ameen 
or  in  the  Lower  Appellate  Court ;  that,  cqa- 
sequently,  it  was  aot  open  to  the  appeliaftt 
to  urge  it  here.    Oat,  as  the  objection  is 
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6ne   which    goes   to    the    comf^etency — to 
the  Jurisdiction  that   is — of   the   Coart  to 
execute  the  decree,  it  appears  to  me  that 
It  can  be  taken,  and  ought  to  be  taken, 
up  in  this  Court.    The  ternis  Of  Sections 
20   and    21    are   such   as   to   deprive    the 
Courts  of  any  authority  to  execute  decrees 
where  pfoceedtngs   ha\'e   not   been   taken 
out  within  the  time  limited  by  these  two 
Sections.    That  is  a  matter,  therefore,  which 
Che  Court  ought  to  have  noticed,  and  which 
certainly  ought  to  be  taken  tip  in  special 
appeal,  and  be  made  a  ground  for  reversing 
the  order,  should  that  order  be  found  to  be, 
as  stated,  improper.    Now,  it  may  be  said 
that,  as  the  decree-holder  could  not  have 
levied  the  instalments,  which  he  has  now 
sought  to  recover,  before  the  time  staled  for 
their  being  payable,  it  is  a  hardship  to  bar  him 
now  that  he  seeks  to  execute  the  decree  in 
respect  of  those  instalments.    But  it  appears 
to  me  perfectly  obvious  that  there  could  be 
no  hardship  in  the  case.      He  was  quit« 
competent,  and  was  bound  to  use  due  <itll- 
gence,  to  recover,  the  instalments  as  they 
became  due.     It  makes  no  difference  in  that 
respect,  whether  the  decree  was  payable  at 
once  or  by  instalments  as  provided.    If  he 
chooses  to  abstain  from  all  efforts  to  execute 
such  portions  of  his  decree  as  might  have 
been  executed  immediately,  and  thus  allow 
his  decree  to  be  barred,  he  has  only  himself 
to  blame.    Whether  he  would  be  now  com- 
petent to   sue  the  judgment-debtor  afresh 
tipoB  those  instalments,  is  a  separate  ques- 
tion, and  oiie  upon  which  we  can  at  present 
give  no  opinion. 


The  28th  August  1866. 
Present  : 

The  Hon'ble  G.  I/xh  and  L.  S.  Jackson, 

Judges. 

LimitAtioii^^-Execution  of  decrees  of  the  Hifh 

Court 

Case  Na  444  of  1866. 

Misceltaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  o/Hooehlv 
.    dated  the  13th  April  1S66. 

Maharajah  Mahatab  Chand  Babadoor  (Tudjr- 
ment-debtor),  ^//tf//<7;//, 

versus 

Tarucknath  Mookerjec  agd  others  (Decree- 
holders),  Resl^mdents.  i^  " ' '   * 


Baboos  Chunder  Madhub  OA^te  and  Jm^^ 
danund  Mookerjee  for  Appelhmt. 
Bahoos  Kalee  Mohun  Doss  and  Sreenafk 
BanerjeeAix  Respondents. 

The  execution  of  decrees  of  (he  Hi^h  Cod*Hf( 
l^verned,  as  to  limitation,  by  Section  19,  and  tSi^ 
turn  30  or  23,  of  Act  XIV.  of  1859* 

Jacks0ny  J,  (Lock,  J.,  coHcurriMg),-^lm 
deciskm  of  the  Principal  Sudder  Amcep  ii 
thia  ca9e  appears  to  me  to  be  entmete 
The  facts  are  these :  Tarucknath  Mookojie 
sued  the  Maharajah  of  fiurdwan.  Hk  nil 
was  decreed  in  part,  and  judgment  m 
given  for  the  defendant  as  to  ibe  MtifHt^ 
and  upon  that  part  defendant  was  i/tAn^ 
entitled  to  his  costs.  That  jodgfmem  m 
affirmed  in  appeal  to  this  Coort  ^ohti^ 
quently,  plaintiff  moved  this  Court  m  itwev 
its  judgment  on  appeal  That  af^licatioa 
was  lejected  with  costs,  and  conseqwiilf 
costs  of  this  application,  as  well  a&  co*  oi 
the  rejected  portion  of  the  sok,  wen-*. 
coverable  by  the  Maharajah,  defendant,  and 
were  applicable  as  a  set-off  against  ibt  wm 
of  money  decreed  in  plaintiff's  favor.  •  iQt 
the  plaintiff,  the  decree4iolder,  seeking  is 
execute  his  decree,  objections  weie  nide  to 
the  Maharajah  that  he  was  entiiJed  ^im 
set-off  above  mentioned,  and,  ajoongal  tatar 
things,  he  referred  in  various  petkimif  • 
the  amount  of  costs  due  to  him  by  tlie  decree 
holder.  But  a  cq>y  of  tiie  decMon  bi  46 
Court  on  the  application  for  levitw-j^n 
not  filed  until  after  three  yeuv  &««  die 
date  of  the  decree  had  expired.  Tlii  am^ 
then  coming  before  tbe  Prin^pdd^  MKr 
Ameen,  he  records  this  order:  ^l  didc, 
"  as  I  have  abeuly  held  in  theesetatig^e^' 
"No.  .358  of  1864,  that,  cfaft-jvdgvM' 
"  debtor  having  neglef:ted  for  man  ite 
"three  years  .to  .sue  out  execotioit^vfttli 
"decree  for  costs,  bis  present  appfioaMi'b 
"  consequendy  barred  by  Sections  Mkmtn 
"of  Act  XIV.  of  1859,.  The  obMBdoi  is 
"therefore  overruled.  ExecntlonioMeMd 
"  for  the  amount  sUli  due  to  the  difltt- 
"holder/'  .         ^^ 

Now,  it  appears  to  me  tlai  the  MndMl 
Sudder  Ameen's  op'mion  Uiat  the  jirigflMk 
debtor,  in  the  ciFcnmstances  above  ^ate4*»ii 
obliged  to  take  out  a  separate  execodad  tlf 
the  decree,  was  a  mistake.  It  coald  not  be 
necessary,  in  «uch  circumstances,  Hfatt*  tte 
plaintiff  and  defendant  lespeetivety  shcMlf 
both  sue  out  execution  of  the  deci^Pll 
appears  to  me  that,  upon  the  pnty  wh^Wb 
entitled  to  the  larger  sum  nader  Che  dfciet 
proceeding  to  sue  out  execution,  die  oit/i 
^would  be  bound  at  once  to  setoff 
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Uu^  sossl^  or  ill  part  of  that  sQin,  the  smaller 
8mm  doe  to  the  opposite  party.    Then  the 
question  arises  whether  the  Maharajah  not 
having   filed   a  copy  of  the  judgment  of 
Uva^^Ceiirk  upon  the.a{H>licatlon  for  review 
wnlhiii.  tiuree  years,   and   thus   not   having- 
givea  the  Court  below  any  sufficient  reason 
lOvkBOiv  that  this  sum  for  costs  was  due  to 
him,  be  can  now  claim  that  set*off,  or  be 
es^ed  to  credit  for  that  amount.    I  should 
te  Inclined  to  say  that  h^  would  not  be  so 
entitled^  and»  if  execution. of  the  decree  of 
4faM  Court  were  barred  on  the  lapse  of  three 
yctt^,!  he  would,  to  that \ex tent,  fail  in  his 
apidication.    It  appears   to    me,  -however, 
tkait  the  period  of  three  years  will  not  1>ar 
Ihe'eioecntion  of  a  decree  of  this  Court  which 
iB'%  CJoort  established  by  Royal-Charter.  The 
«KecQttoQ  of  decrees  of  this  Couil,  therefore, 
^i> to  limitation,  must,  I  think,  be  guided 
fc>'4he:  19th  Section  of  Act  XIV.  of  1859, 
mtA    not   by   Section    20   or   22.    Section 
mz^  indeed,  would  appear  to  have  no  bearing 
si^aUupon  the  question;  but  that  the  19th 
'AMioQ  of  the  Act  XtV.,  which  originally 
b^d  application,  no  doubt,  to  Her  Majesty's 
.Sbpreme  Court  of  Judicature  dt  the  Presi- 
'dency,  is  now  applicable^  to  the  High  Courts 
iOtat^Kebgd  und^r  24  and  25  Victoria;  Chap. 
:I04,  IS  manifest  from  the  words  of  Section  1 1 
efr  that  Statute.    The  Act  says :  "  Upon  the 
.j^^Qstablishment  of  the  said  High  Courts  in 
f#4he  «d  Presidencies  respectively,  all  pro- 
r^viaxms  then  fn  force   in  India,  of  Acts 
^«£  l^^nament  dr  of  any  orders  of  Her 
f^??BIa)esty   in   Council   or   Charters,   or  of 
Jf.ajny  Acts   of    the   Legislature   of   India, 
fi*vht€h  at  the  time  or  respective  times  of 
.f  the  establishment  of  such   High   Courts 
i^ate  rtspeciively  applicable  to  the  Supreme 
;.nfCcmrt>  at  Foit' William  in  Bengal,  Madras, 
4*' And  Bombay  mpectively,  or  to  the  Judges 
^ditihose  Courts,  shall  be  taken  to  be  ap- 
^f '  pBodble  to  the  said  High  Courts,  and  to 
iff  the  lodges  thereof  respectively  so  far  as 
"MSmy  be  consistent  with  the  provisionB  of 
**  this  Act  and  the  Letters  Patent  to  be  issued 
^f  Jlix  pursnanoe  thereof  and  subject*  to  the 
^■^ieg^htive  powers,  in  relation  to  the  mat- 
Vetera  aforesaid,  of  the  Govemor^General  of 
r,^  te«a  in  Comicil.'' 

J".'^  t  think,  therefore,  that  the  execution  of 
xlecree    of    this    Court    is    not    to    be 
indjl^c^  by  a  term  of  three  years,  but  by.  the 
^g^r  term  provided  by  Section  19. 

•*^«-11ie   decision   of   the   Principal   Sudder 

:^Atteen,  beitigtherefore  erroneous,  must  be  set 

I0»de  with  costs.  * 


•     The  29th  August  1866.  . 

■ » 
•  -     •  « . .  .  _ 

Prtani: 

The  Hon'ble  G.  rx>ch  and  L.  S.  Jacksoui 

Jtutgis. 
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LimitatkMi— BiKeeiitioii--Meaiiiflg  of  jiidc<' 
ment  '*  in  Section  ao,  Act  XXV.  of  1959. 

■  • 

Case  No.  4 1 2  of  1866. 

•  .^ 

MUcellam^us  Appeal  front  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Rung* 
porey  dated  the  gik  June  t866. 


.  } 


Ram  Ruttun  Banerjee  (Dociee^holder), 
•    Appellant, 


*ersus 


Maharajah  Ameer*ool-molk  Bunwaree  Go^ 
bind  Bahadoor  (2nd  party),  Respondent,   ' 

Sahoos  Sreenath  Doss  and  Mohendro  Na/h 
Shome  for  Appellant. 


Baboo  Juggodanund  MookerJH  for  Re- 
spondent. 


Where  a  decree  passed  by  the  late  Sudder  Court  fh 
1S50  was  appealed  to  the  Privy  Council,  and  the  decre^ 
liolder  neither  applied  to  the  Sudder  Court  or  to  the 
High  Court  to  take  out  execution,  nor  appeared  heloie 
the  Privy  Council  by  whom  the  appeal  was  struck  off 
for  deteult — Held  that  the  execution  of  the  decree  waa 
barred  by  limitatk>n  under  Section  2o»  Ai5l  XIV.  of  1859, 
no  proceedings  having  been  taken  to  enforce  it  within  3 
years;  and  that,  in  such  a  case,  the  word  "judgment 
in  that  Section  did  not  mean  the  final  fudgment. 


» 


Loch,  y.— It  appears  to  me  that,  when  ah 
appeal  is  preferred  against  a  decree,  and  tte 
respondent  appears  and  defends  his  case,  6e 
is  keeping  alive  his  decree.  In  this  case,  afi 
appeal  was  preferred  to  the  Privy  Council, 
but  w^  do  not  (ind  that  the  re^>ondent  a|^ 
peared  or  did  anything  in  that  case.  He 
neither  applied  in  this  Court  to  take  out 
execution,  nor,  when  an  appeal  was  preferred, 
did  he  do  anything  before  the  Privy  Coun- 
cil, and,  therefore,  he  cannot  be  said  to  ha\'e 
done  anything  to  keep  alive  the  decree. 
A  case  has  b^ri  quoted  from  Volume  lilt, 
Weekly  Reporter,  pap:e  2i»  Miscellanetnfs 
Appeals,  and  it  ^s  said  that,  as  laid  dowh 
there,  the  judgmint  referred  to  in  Sectloh 
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20,  Act  XIV.  of  1859/  must  mean  the  final 
judgment.  Now,  in  that  case,  there  had 
been  a,  contention  going  on  from  the  begin- 
ning to  the  end,  and  the  Court  have  guard- 
cfd  themselves  in  the  words  which  they 
'  malce  use  of.  They  say,  "  In  all  analogous 
cases'' — that  is,  in  all  cases  of  a  similar 
kiiid  in  which^tCOiUest  goes  on — "  thp  judg- 
^^mcdi^  i$  vj^ciers^opd  tampan  th^  final  judg- 
'^inent;  and  we  think  that  it  should  be  so 
'*  construed  in  this  case/'  That  case  is  not  at 
all  similar  to  the  one  which  is  before  us» 

It  appears  to  me,  therefore,  that  the  order 
passed  bj.  the  Principal  Sudder  Ameen  is  f^ 
corre(^t  .one,  and  that  this  appeaL.shouIcl.be 
dismissed.  .     \ 

yacksouy  y.^-^l  quite  agree  that  the  exe- 
cution of  this  decree  must  be  held  to  be 
barfed  by.  the  ternis  of  S^tjon  jsp.    In  con- 
sidering the  interpretation  to  be  put  upon 
that  Section,   I  think   we  have    simply  to 
consider  of  what  Court  it  is  that  the  decree 
is    being   executed.    In    cases   of   decrees 
passed  by  the  Courts  of  first  instance  against 
which  appeal  is  made  to  a  higher  Court,  it 
seems  to  tne  that,  if  the  judgment  of  that 
higher  Court  simply  affirms,  without  modi- 
fication   or   alteration,   the    decree   of   the 
Court  below,  then  the  successful  party,  when 
he  comes  to  execute  his  decree,  will  execute 
really  the  decree 'of  the  Court  of  first  in- 
stance, and   that  he  will  only  execute  the 
decree  of  the  Appellate  Court  in  respect  of 
fosts  to  which  he  may   be  entitled   under 
jhat  decree*    It  may  be  that,  as  respondent 
contesting  the  appeal  in  the  higher  Court, 
-he  will  have  been  doing  somethmg  or  taking 
«ome  proceeding  to  keep  his  decree  alive, 
and  in   that  way   will   be  entitled   to  the 
•benefit  of  the  words  in  the  20th  Section.  But 
in  the  present  case,  which  was  the  case  of  a 
decree  passed  by  the  late  Sudder  Court  in 
1859,  against  which  an  appeal  was  preferred 
.^0  Mer  Majesty  in  Council,  nothing  appa- 
rently having  jbeen  done  by  either  paj-ty  on 
that  appeal  beyond  the  transmission  of  the 
.record  to  England,  the  appeal  having,  been 
,  struck  off  thiii  file  of  the  Privy  Council,  and 
.no  adjudication   having  been  come  to^  it 
^appears  to  n^  that  nothing  takes  the  case 
out  of  the  operation  d  those  words  .in  Sec- 
tion  90,  which  declare   that,  unless  some 
.proceeding  shall  be  taken  to  enforce  the 
decree,  the  process  of  execution  shall  npt 
Jssue^    Wfe  have  been  asked  to  add  to  the 
.Section^  after  the   word   •* judgment,"    the 
.words  " which  .has  beco^ie  final/'.  It  ^p- 
,pears.io.me.that,  if  the  L^iplatu^e  jpt^pded 
to  attach  any  stich  qualifidtition  to  the  words, 


they  jnust  have  inserted  them  in  the  Ad. 
To  insert  these  words  vould'tiot  be  an  int»- 
pretaiioa,  but  really  an  addition  to,  or  qoa^ 
iiiication  of,  the  words  in  the  Section.  It  ii 
quite  impossible  for  us  to  take  upon  4nr« 
selves  to  do  anything  of  the  sort,  for,  If  w 
could  add  to  the  words  of  the  Sections,  vt 
could  also  subtract  ixcfia  them  or  eobstitsie 
others,  and  we  should  be  really  making  the 
law  instead  of  administering  it. 


The  3rd  September  1866. 
Present : 

The  Hon'ble  G.  I^ch  and  >V,  Mar% 

Judges. 

Joriadtctioa— Sale. 
Case  No,  472  of  1866. 

Miscellaneous  Appeal  from  an  order  p^ei 
hv  the  Judge  ' of ^  Gya,  dated  m's^k 
April  1866^' affirming  an  ordef  patsed  hr 
(he  judder  Ameen  of  that  District^  ddiei 
the  i^th  August  iSo^, 

Syud  Velaet  Hossein  and  others  (Judgment* 
debtors).  Appellants^ 

versus 

Mussamut  Sagrah  (Decree-holder), 
Respondent. 

Mr.  A  E.  Tividale  for  Appellant?^.;^^; 

Mr,  C.  Gregory  and  Bahoo  l/nmodaperikfl 
Banerjee  for  Resp^dent. 

The  Higrh  Court  declined  to  inteffere  «Ml  vieiifcr 
of  a  Judge  complained  of  «s  made  wkhoot 


diction,  confirming'  ■  an  order  of  tbe  Sadder  Aiieef 
affirming-  a  sale,  the  order  of  the  Ivdge  haviif  km 
passed  more  than  a  year  and  a  half  ago,  mmUU^ 
been  agted  upon  by  the  petitioner.  '  • 

The  petitioner  appeals  from  aa 
pa^ed  by  the  Judge  on  nth  Janqar;:.!^ 
and  asks  this  Court  to  interfere  wnd^ 
powers  granted  to  it  und^r  Section  ^%h^ 
XXIII.  of  1861,  alleging  4hat  tbe^ijfS^s 
order  of  that  date  was  paased  without  |Qri»- 
diction.  The  petitioner ,  made  •  n  AflP^ 
from  that  order.  He  has  alloved  nwBie  wo 
a  year  and  a  half  to  e^pse  cbice'A^is 
passed.  He  has  acted  in  conicNrmi^^vidi 
that  order,  and  brought  objections  to  a  €e^ 
tain  sale  held  by  the  Sudder  Ameesft;  and 
has  appealed  from  the  order  of  the  Sn^te 
Ameen  affirming  the  sale,  to  the  ^xx^^  ikfi 
has  confirmed  that  order.  Under  *  ftolp 
circumstances,  we  think  rfiat  it  it  dOtMlP 
late  to  take  objection  to  the  Jndgi*^  iMbt 
passed  so  Jong  ago  and  acted  npon  tafM^ 
petitioner,  •    The  appeal  i?  dismisM*^?^ 
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:-,      Tiie-6di  September  1.866. 
Present : 

-  ♦ 

TliQ.lIon'ble  G,  Loch  and  J.  P.  Noripanr 

jHiiges.  ^ 

*  .         <    . 

-''''''  '   Exectttioii-*$enrice. of  notice; 

Case  No.  801  of  1865.    ,  .     •    > 

^fiscellaneous  Appeal  from  an  order  passed 
by  the  Prhuipal  Sudder  Avieen  of  Back- 
ergungiy  dated  the  ^Ih  September  iSSj,  ■ 

Pbugobtitty  (Judg:ment-deblor),  Appellant, 


versus    ;^  . 

-A 


•-.^i' 


^'    "Sfbl^un  ChMnder  Puteedundo  and  others 
j-\    *  .    (Decree-holders),  Respondents, 

£aboos  Ihvartianath  Mitter  and  Kally 
,   ,Mohun  Doss  for  Appellant, 

Mr,  /?.  T.  Allan  and  Baboo  Romesh 
Chunder  Mitter  for  Respondents.' '. 

.  *. 

Service  of  notice  under  Section  216,  Act  VlII.  of  1859, 
effected  by  sticking  up  the  notice  on  the  judgment- 
debtor's*  house,  instead  of  returning  the  notice  to  the 
Caatfst  noder  Sections  220  and  156,  when  it  was  found 
that  the  judgment-debtor  was  absent;  tnay,  even  if  the 
stenrice  was  defective,  be  notwithstanding  a  bona-fide 
.gPftOBCglipg  td  enforce  the  decree. 

r  Ik*  this  .ca$e/lhe  decree-holder  presented  a 
fpetitkm  for  the  execution  of  his  decree  on 
4h<r  24th  September  1864.  It  appears  from 
•l^c  Nazir's  return,  dated  the  29th  of  No- 
'4finb^r,  that  service  of  notice,  as  required  by 

i^e^ion  2(6,  the  decree  being  more  than  a 
^ifeai^  old,  was  effected  b}'  sticking  up  the 

llOUc^  on  the  door  of  the  house  of  the  judg- 
'  St^t-ilebior.  ♦ 

t'  '^'is  objected  on  appeal,  first,  that  service 
lifiift  HlOt;  proved,  though  it  was  cotitestejl.  in 
tte  first  paragraph  of  the  judgment-debtor's 
•'b^ection  in  the  Lower  Court.     < , 


i  • 


[jp^Bttt  the  Principal  Sudder  Ameen  records 
:  t^t.the  service  of  this  notice  was  not  called 
. ,  jpn  qQa9t;iOA.  \V^  presume  that  he  me.ans  that 
jM^ice  was  admiUed,  or  not  denied,  by  the 
*^|J^  of  ihe  judgment-debtor  in  the  pro- 
r>4i#dihg8  before  him.  It  is  clear  to  us  that 
•j^i  ibe  probabilities  are  In  favpr  of  the  truth 
f'jA\^im^^^\t%  returp  ;  and,  as  the  judgment- 
debtor  appeared    in   Court  in   proceedings 


takeii  under  tbdr  .very  decree'  by  another 
shareooider,  who  was  active  in  enforcing  his 
decree  on  the  Vh  of  December,  5  days  after 
the  action,  if  the  return  was  untrue,  it 
would  have  been  a  wanton  and  gratuitous 
falsehood  most  perilous  to  the  party  making  it. 

Xext^  it  wa9  objected, that  the  service  was 
not  good,  that  the  noticft  should  have  been 
returned  to  the  Court  under  Sections  210 
and  1 56,  and  not  stuck  up  on  the  door  of  th^ 
house,  when  it  was  found  that  the  judgment- 
de6t(^r  was  absent.  But  Section  220  applies 
only  to  cases  where  attendance  of  the  party 
Is  required,  and  the  service  was  probably 
good  under  Section  55.  Even  if  the  service 
was  defective,  the  proceeding  may  still  have 
been  a  bond^fide  proceeding  to  enforce  the 
decree,  notwithstanding  the  mistake  of  the 
Officer  of  the  Court. 

Lastly,  it  was  said  that  the  case  should  b^ 
remancied  for  trial  whether  the  proceeding 
was  bond-fide.  But  we  find  that  not  only 
was  the  notice  served,  but  the  case  had  been 
struck  off  in  Januar}' 1865.  The  petitioners 
proceeded  with  reasonable  promptitude  to 
enforce  their  decree  by  making  the  applica- 
tion, with  which  we  are  now  dealing,  on  the 
5th  of  April  1865. 

We  reject  the  a]f>peal  with  costs. 


..  The  7lh  September  1866, 

Present: 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Appeal  to  the  Priiry  Coiincil«-Remw  of  or4er 

of  admissioiL 

Ameerunissa  Begum  and  others,  Petitioners, 

versus 

Ranee  Indurjeet  Koonwur,  Opposite  Party. 

Mr,  C,  Gregory  for  Petitioners. 

Mr.  R,  T.  Allan  for  Opposite  Party. 

An  appeal  to  the  Privy  G>uncil  being  once  admitted, 
whether  properly  or  erroneously,  the  High  Court  has 
no  further  jurisdiction  to  review  its  order,  and  declare 
the  appeal  rejected. 

Mr.  Gregory  makes  this  application,  as 
he  says,  to  revive  the  rule  formerly  obtained 
by  him  to  show  cause  why  the  appeal  to 
Her  Majesty  in  Council  preferred  by  Mr. 
Allan's  client  (^anee  InduHeet  Koonwur) 
should  not  be  lejected.    That  nile  having 
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been  argued,  it  was  held,  in  accordance  with 
the  previous  ruling  of  three  Judges  of  this 
Court,  that  the  appeal  to  England,  having 
been  preferred  within  6  months  of  the  date 
on  which  this  Court  rejected  an  application 
^ .  to  review  its  judgment,  was  in  time.  That 
question,  however  (namely,  whether  an  ap- 
pellant to  England  has  6  months  within 
which  to  prefer  his  appeal  from  the  date  on 
which  an  application  to  review  a  judgment 
of  this  Court  is  rejected),  having  since  been 
referred  for  the  consideration  of  a  Full  Bench 
of  five  Judges,  the  Court  has  held  that  the 
appellant  has  not  such  time,  but  that,  TS'here 
\he  application  to  review  is  simply  rejected, 
the  appellant  is  bound  to  prefer  his  appeal 
to  Eilgknd  within  6  months  from  the  date  of 
the  original  decree. 

Mr.  Gregory  now  maintains  that  his 
client  is  entitled  to  the  benefit  of  this  ruling, 
and  that  we  ought  to  review  the  order  by 
which  we  threw  out  his  rule  and  admitted 
this  appeal  to  England.  It  appears  to  me, 
however,  that,  the  appeal  having  once  been 
admitted,  whether  properly  or  erroneously, 
this  Court  has  no  further  jurisdiction  to 
entertain  his  objections,  and  declare'  the 
aippeal  again  rejected.  Moreover,  it  would 
be  highly  inconvenient  if.  On  every  occasion 
of  a  new .  ruling  being  promulgated  by  a 
Full  Bench  of  this  Court,'  such  ruling  were 
to  apply  retrospectively  to  all  cases  decided 
according  to  the  view  of  the  law  previously 
laid  down  by  the  Court.  I  must  therefore 
refuse  compliance  with  Mr.  Gregory's  ap- 
plication. 


Ram  Stthaye. Singh  (Jndgnieiittdebtor), 

Appellaniy 


7'ersus 


Degim  Singh  and  othetis  (Decree-boIdtfs.L 

Bespondeats^ 

Baboos  Vnnoda  Pershad  Banerjee  and  tatly 
Prosonno  Dutt  for  Aj^llant.       ' 

Baboos  Onookool    Chunder  lUookerjee  ,^ 
Kalfy  Kishm  Sein  for  Respondents.''^ 

Case  No.  8i  I  of  1865^       .      -, 

Miicellaneous  Appeal  from  an  order  pfhti 
by  Mr.  W,  Ainsh'e,  Judge  o/Paimu^M 
the  28th  August  1 86s,  offirnithg  an,^^ 
ofMoulvie  Gholam  Jheelanee^  AdJ^d 
Moonsiff  of  that  District,  da/ed  ijJtm 

At  ay  r86s.  /' 

.i.t;.'.- 

Luchmnn  Pershad  (Decrec-holder),  AppeT^, 


versus 


iL.' 


Bissoo  Bibee  and  others  (Judgment-debtors), 

/Respondents,  :    :     . 

JIfn  W.  E.  Peacock  and  /M##  MMtik 
Chunder  Chowdry  for  App^IU^. 

Messrs.  R,  E.  Twidale  and  C  Gfsig^  , 
for  Respondents.  .  .\  ' :* 


The  I  ith  September  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chref 
Justice,  and  the  Hon'ble  C.  B.  Trevor,  G. 
Loch,  L.  S.  Jackson,  and  A..  G.  Macpher- 

son,  Judges. 

Limstatton*-Ezecntion— Sections,  Act XIV.  of 

181^ 

Case  No.  778  of  1865. 

Miscellafteous  Appeal  from  an  order  passed 
by  Mr,  H.  R.  Maddocks,  Officiating 
Judge  of  Bhaugulpore,  dated  the  jist 
August  1 86 J,  reiser  sing  an  order  of  Baboo 
Nuruttun  AfuUiclt,  Officiating  Principal 
Sudder  Ameen  of  that  District ^  dated  the 
loth  July  186 s^  ^ 


Case  No.  347  of  1866. 


. « 


Miscellaneous  Appeal  from  an  orehr  piM 
by  Mr,  ir.  Tucker,  Judge  of  West  Bmtl 
wan,  dated  the  3rd  March  1866^  a§imH 
an  order  passed  by  Baboo  Jodoonaih  Rtf^ 
Moonsiff  of  Barjorah,  dated  the  vi4 
August  r86j.  ' 

Gooroo  Doss  Auckholee  and  others  (Oedct- 
holders),  Appdktnis,         ^  • 


versus 


Modboo  Koondoo  and  others  (Judgmeqi-^ 
*     debtors),  Respondents,  ":.  ' 

Baboo  Kishen  Sucra  Moolsirjei  fdf 
Appellants. 

Baboo  Mohendr0  LalShogm  for 

Respondeata.  ^'~ 

» 

Thewords  '<9oine  proceeding*  in  3ectioa  ao^i(ctf5*. 
of  1859,  include  every  application  fbrexeortie^aiMjIfc 
made,  and  all  acts  done  either  by  Hie  Coiff  ^rlf  ^ 
Officer  of  th6  Coart,  or  bofUhfide  bv  the  1 
jnfordnif  a  decree  or  ke^plng'-it  in  force. 

f 
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.  In  OMoi  foHuiff  within  Section  216,  a  ludfrnettUcredit-   cessary^preliminaiy  measures  have  been  taken^ 

or  shonld^IVly  for  the  execution  ofthcdecrec,^nd  not    ^^  q^^^  ^^y  jgg^,^  ^j^^  proper  warrants  for 

the  exectttioti  of  the  decree. 

From  this  it  seems  to  appear  that  the 
issue  of  notice  under  Section  216  is  not  an 
act  of  the  decree-holder  himself,  but  a  vo- 
luntary act  of  the  Court  in  certain  cases, 
and  that  the  procedure  upon  it  is  a  prelimi- 
nary, and,  as  it  were,  parenthetical  matter 
apart  from  the  actual  enforcenSent  of  the 
decree.  At  least,  if  it  go  in  the  direction  of 
enfoicing  the  decree,  it  is  not  the  act  of  the 
decree-holder,  but  that  of  the  Court.  Is 
the  decree- holder  to  have  the  benefit  of  the 
Courtis  action?  If  so,  is  there  any  reason 
vhy  his  application — which  in  this  case  has 
t^e  effect  of  causing  a  particular  action,  and 
thus  tends  to  keep  the  decree  in  force — - 
should  hav^  no  efficacy  in  cases  where,  from 
the  absence  of  constraining  circumstances, 
there  is  no  occasion  for  notice?  And,  if  a 
mere  application  to  execute  be  sufficient, 
then  a  decree  will  be  kept  alive  by  periodical 
petitions,  none  of  which  the  judgment-debtor 
may  ever  see  or  hear  of. 

It  may  be  said  that,  by  the  procedure  under 
Section  216,  the  judgment-debtor  has  notice, 
and  that  the  creditor  understands  that  he 
has  notice.  The  A£t,  however,  does  not  say 
that  notice  will  keep  a  decree  alive,  but  requires 
for  that  purpose  '*  some  proceeding  to  enforce 
it,  or  to  keep  it  in  force.  . 

If  such  notice  would  be  sufficient  inde- 
pendently of  the  Procedure  Code,  then  a 
mere  letter  or  verbal  message  would  suffice, 
and  this  would  lead  to  the  most  perplexing 
conflicts  of  testimony  on  the  subject,  as  notice 
would  in  every  case  be  alleged,  and  as  certainly 
denied. 

Although  the  subject  is  not  far  from 
doubt,  we  incline  to  the  opinion  that  the 
notice  is  not  a  sufficient  proceeding,  and,  in 
order  that  the  matter  may  be  authoritatively 
settled,  we  desire  that  it  may  be  submitted  to 
the  Full  Bench.. 

Referring  order  in  Case  No,  811  of  186^, 

Pecuock,  C*y,y  and  JcLckson^  J, — The 
parties  in  this  proceeding  are  to*  be  heard 
before  the  Fiill  Bench  upon  the  question  re- 
ferred by  Mr.  Justice  I^uis  Jackson. 

The  further  hearing  of  this  case  is 
postponed  until  after  the  decision  of  the 
Full  Bench,  and  the  parties  are  then  to  be  at 
liberty  to  re-argue  this  case  with  reference 
to  any  question  ^hich  is  now  open  to  them 
'  10  raise.  ^ 


for  tbe  issue  of  a  notice;  it  is  the  duty  of  the  Court  to 
bsue  the  notice. 

\  The  stHfctnf  of  an  execution-case  off  the  lile  is  not  a 
proceediaff  for  the  purfMse  of  enfordnr  the  decree,  la 
suca  2  l:ase  limitation  will  count  from  the  date  when  the 
application  for  execution  was  first  made,  or  when  the 
Jaurt  bcn4'fUie  act  %vas  done  in  furtherance  of  the  appli- 
catioi^ 

These  ea^s  wire  referred  to  a  Full  Bgnch 
under  the  following  orders  : — 

Referring  order  in  Case  No,  *jj8  of  i86s> 

Z.  5.  Jackson  and  Giovery  JJ, — ^The 
question  arising  in  this  case  on  which  wf 
have  considerable  doubts,  and  on  which  there 
lutsr^£«en  some  diversity  of  ruling,  is  this: 
Whether  the  notice  which  is  required  by 
SetUbn  2 16,  Code  of  Civil  Procedure,  to  issue 
irKere  application  is  made  to  execute  a  de- 
dree  more  than  a  year  after  its  date,  or 
against  the  beir  or  representative  of  an 
origiiial  party  to  the  suit,  is  a  proceeding 
witnini  the  terms  of  Section  20  of  the  present 
Limitation  Ad  to  enforce  the  decree  or  to 
keep  it  in  force. 

'  Tt^  Zitlah  Judge  in  the  present  case  has 
determined  that  it  is  so. 

We  iiiiderstand  it  to  be  generally  agreed 
that  a  qiere  application  to  execute  (in  cases 
jrhere  notice  under  the  Section  cited  is  not 
^eqaisiteX  without  the  subsequent  issue  of 
any  process  against  the  person  or  property  of 
the  debtor,  is  not  such  a  proceeding. 

1  iHies  the  issue  of  notice  carry  the  decree^ 
tQlder  aajr  further  ? 

K'wUl  be  observed  that  the  words  of  the 
.t3o#e*  ut  somewhat  peculiar. 

^  u  i$  not  the. business  of  the  party  seeking 
^ecotion  to  give  notice  or  to  ask  for  the 
issue  of  a  notice.  He  is  {joide  Section  207) 
t^^f^Apply  to  the  Court"  whose  duty  it  is 
p  execute  the.  decree;  that  is,  he  is  to  apply 
for  execution  or  enforcement  of  his  decree. 

It  is  the  Court  itself  which,  under  Section 
atii^juj.in  cectain  cases  to  issue  a.  notice;  it 
is  the  Court  which,  taking  notice  of  the 
vanoiis  particulars  required  by  Section  212 
to  oe  comained  in  the  application,  and  deal- 
ing with  the  matter  as  dnected  by  Section 
159  Ad  XXIII.  of  1861,  perceives  the  neces- 
Mty  of  giviag  notice  to  the  jndgment-debtor 
aod  issues  notice  accordingly. 

.My  on  receiving  notice,  the  party  comes  in 
Wm  objects,  the  Court  is  to  pass  such  order 
«B  ^ay  be  jnst  and  proper ;  otherwise  the 
Godtt  Is  to  order  the  decree  to  be  executed, 
tnd  then,  under  Section  221,  when  all  ne- 
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Referring    orders    in     Case    No.    347    of 

1866. 
Loch^  J, — In  this  case  the  decree-holder 
^tached  certain  property  belonging .  to  the 
debtor  on  28th  March  1862,  and  the  execu* 
-  tion-case  continued  on  the  file  till  28th  June 
of  the  same  year,  when  it  was  struck  off. 
•On  17th  May  1865  the  decree-holder  made 
a  fresh  application  for   execution^  but  on 
appeal  the  judge  has  held  him  to  be  barred 
by  limitation,  considering  that  the  time  began 
to  run  against  him  from  the  date  on  which 
he  had]  taken  some  proceedings  in  the  case, 
viz,,  28th  March  1862,  and  not  the  date  on 
which  the  case  was  struck  off  the  file,  28th 
June  1862.     From  the  wording  of  the  law, 
the  Judge  appears  to  be  correct  in  the  view 
that    he    has    taken ;    but   it   was   held    in 
another  case  admitted  to  review  in  July  last 
by  Messrs,  Loch,  and  Glover  that,  in  cases 
where  some  effectual  steps  had  been  taken 
by  the  decree-holder,  he  was  entitled  to  the 
benefit  of  the  time  during  which  the  suit 
was  pending,  and  got  a  fresh  start  from  the 
date  on  which  it  was  struck  off.    Reading 
the  law  again,   I  doubt  whether  this  is  a 
correct  ruling.     It  may  be  observed  that, 
under  orders  of  the  late  Sudder  Court,  exe- 
cution-cases are  liable  to  be  struck  off  the 
file  if  no  steps  are  taken  to  carry  the  execu- 
tion on  for  six  weeks;  so  that  a  case  can 
never  remain  pending  very  long  if  a  Judge 
exercise  a  proper  supervision.    It  not  un- 
frequently  happens  that  a  decree-holder  is 
unable  to  proceed  with  the  execution  for 
Want  of  a   proper  order  from   the    Court. 
Attachment    is    frequently    made,   and   the 
report  of  the  Nazir  is  ordered  to  be  filed, 
whereas  there  should  be  some  order  requir- 
ing the  party  to  issue  proclamation  pf  sale 
within  a  certain  period.    The  party  remains 
waiting  for  such  an  order.    Time  passes  by, 
and,  when  the  case  is  next  taken  op,  it  is 
struck  off  the  file  for  defaak.    If  a  petition 
be  put  in  asking  the  Court  to  issue  procla- 
mation of  sale,  it  is  either  directed  to  be 
brought  up  with  the  record,  or  a  report  is 
called  for  from  the  ofHce — which  shares  the 
fate  of  other  reports,  and  is  filed  with  the 
Other   papers,   and    remains   there  till   the 
Jadge  has  leisure  to  take  it  up.    A  certain 
rule  should,  however,  be  laid  down  for  the 
guidance  of  the  Lower  Cobrts,  and  I  propose 
that  this  case  be  sent  up  to  a  Full  Bench  of 
five  Judges  to  determine  the  point  whether 
the  period  of  limitation  is  to  run  from  the 
date  on   which  the   decree-holder  last  did 
something  to  keep  his  deciee  alive,  or  whe-  I 
ther,  where  something  hab  been  dgne,  the ' 


decree-holder  may  have  a  new  start  ten  Ab 
time  when  the  case  was  struck  off  the  ile. 

Macpherson,  J, — I  am  of  opinion- that  ik 
right  to  take  out  execution  has  be«n  IcMTii 
this  case,  atid  that  the  decree-holder  is  Ml 
entitled  to  calculate  his  three  years  fromliie 
date  when  his  execution-case  was  stmci^  of. 
I  think  the  question  should,  however^  be 
referred  X^  a  Full  Bench,  for  the  reUtou 
given  by  Mr.  Justice  Loch. 

Full  Bench  Judgments, 

Peacock,  C.y.  (Trevor^  f^ch;  and  JSfoi* 
pherson,  JJ^y  concurring), — ^The  answer  to 
the  questions  stated  for  the  opinion  of  a  Fd 
Bench  depends  upon  the  proper  constrotM 
of  the  words  "  unless  some  proceedin^f  Ad 
have  been  taken  to  enforce  such  judgmCBt, 
decree,  or  order  "  in  Section  20,  AA  XIV.  of 
1559.    The  Section  is  as  follows : — 

''  No  protjess  of  execution  shall  issue  ffom 
''  any  Coofit  not  established  by  Roj/al  Charter 
"  to  enforce  any  judgment,  decree,  or  onier 
"  of  such  Court,  unless  some  procaMlingsfad 
"  have  been  taken  to  enforce  such  judgmeiA* 
"decree,  or  order,  or  to  keep  the  sane  in 
'*  force  within  three  years  next  preceding  the 
**  application  for  such  execution." 

It  was  contended,  in  the  course  of  the  ar« 
gument,  that  the  words  **  unless  some  pro- 
ceeding shall  have  been  taken  "  mean  "nnleis 
some  warrant  for  execution  shall  have  ScM 
Issued.*'  It  is  clear,  however,  that  diat  bW 
the  meaning  of  the  words.  Section  10  fc^ 
gins,  by  saying  ''no  process  of  cxecodon 
shall  issue/'  whereas  Section  19  commeftM 
with  the  words  "no  proceeding  shall: be 
taken" — which  shows  that  the  Leg^yib^ 
did  uot  consider  the  words  "  process  of  fast' 
cution"  and  "proceeding  to 'enforce  sdA 
judgment "  to  be  synonymous.  The  woidi 
used  in  Section  20  after  the  word  **  unlM** 
are  nearly  the  same  as  those  used  in  At 
commencement  of  Section  19.  The  M 
Sections  are  framed  upon  a  different  pdiH 
ciple.'  Section  19  enacts  that  no  ptfoteedtBg 
shall  be  taken  to  enforce  any.judpnent,  At^ 
but  within  12  years  next  after  a  present  rigM 
to  enforce  the  same  has  aocnied«  &c,  iMtas^ 
&c.  But,  according  to  the  literal  w«din(4l 
Section  20,  no  process  of  execation  com 
ever  issue  to  enforce  a  judgment  even  wU^ 
in  a  week  from  the  date  of  it,. unless  eooie 
proceeding  were  taken  to  enforce  or  kee|»'ft 
in  force  within  three  years  next  beioretlie 
applicatioii  for  execution.  The  XDnma%M 
tne  Section  was,  doubtless,  tO;pre\*ent 
of  execution  from  being  issued  on  a  f 
mcnt,  decree,  or  order  of  a  Court  not 
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Mked  by  Royal  Charter  after  the  expiration 
of  three  years  from  the  date  of  it,  unless  some 
proceeding  to  enforce  it  or  to  keep  it  in  force 
ihoald  iiave  been  taken  within  three  years 
•ext  before  the  application  for  execution. 

We  think  that  the  words  "  some  proceed- 
ing^' HI  Section  20  include  applications  for 
ex^cutfon  bond  fide  made  under  Section  207 
of  the  Code  pf  Civil  Procedure,  and  all  acts 
done  either  by  the  Court,  or  by  an  officer  of 
the  Court,  or  bond  fide  by  the  applicant,  for 
enforcing  the  decree  or  keeping  it  in  force, 
for!  instance,  if  a  decree  or  order  of  Court 
iiert  more  than  one  year  old,  an  application 
j'^to  the  Court  for  execution  would  be  a 
:eeding  to  enforce  the  decree,  although  it 
be  necessary  to  issue  a  notice  to  the 
|ndgp(ient-debtor  or  his  representative  to 
Sow  cause  why  execution  should  not  issue 
kinst  him.  So  also  the  service  of  such 
ice  H  made  bond  fide ;  so  also  the  issue  of 
:ess  of  execution,  or  the  execution  of  such 
libcess.  These  would  all  be  proceedings, 
^  It  no  proceeding  would  be  effectual  within 
&  meaning  of  Section  20,  unless  it  were 
wnd  Ude. 

If  the  party  were  to  make  an  application  to 
t)i^  Conrt  for  execution,  and  should  neglect 
to  lodge  the  necessary  tullubana,  his  neglect 
^fg^(^  be  evidence  from  which  the  Court, 
||K>Q  a  subsequent  application  for  execution, 
.lould  have  to  decide  whether  the  form- 
ic lippliqation  were  a  bondfidt  one,  or  mere- 
ly colorable  for  the  purpose  of  keeping  the 
l|eci^^  alive.  In  all  these  cases,  the  Court, 
Ip  which  application  for  execution  is  made, 
'%uist  decide  whether  the  former  application 
which,  is  relied  upon  was  bond  fide  or  not. 
.\|/9  cannot  ijty..it  down  as  a  rule  of  law  that 
lift  Application  made  without  lodging  tullu- 
bana would  not  be  a  bond-fide  application,  for 
^Slight  happen  that,  immediately  after  the 
lOajung  of  the  application,  the  defendant 
nugbt  4^,  and  it  might  be  necessary,  instead 
^T(»digUig  ihe.tullttbana,  to  make  a  fresh  ap- 
ptj^tioii  for  execution  against  his  heir  at 

•'-'nie  lodges  who  referred  the  question  in 
No;  779  appear  to  be  right  in  considering 
fh«t,  in  cases  falling  within  Section  216  of 
IM  Code  of  Civil  Procedure,  the  judgment* 
creditor  should  apply  for  the  execution  of 
Ae.  decree,  and  not  for  the  issue  of  a  notice, 
and  tint  it  is  the  doty  of  the  Court  to  issue 
Ibe -Qotiee^  But  in  such  case  the  application 
for  e3M)cmton  upon  which  a  notice  is  issued 
ifr^wttiar  much  a  proceeding  to  enforce  the 
dtCM^  as  an  application  for  execution  of  \ 
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decree,  not  a  year  old,  on  which  a  warrant  is 
issued.  The  application  in  either  case  is  a 
proceeding. 

It  also  appears  to  us  that  issue  of  the 
notice  by  the  Court  is  a  proceeding,  and 
that  the  service  of  the  notice  by  the 
officer  of  the  Court  is  a  proceeding.  The 
latter  is  as  much  a  proceeding  as  a  levy  of 
part  of  the  amount  under  an  attachment  in  a 
case  in  which  there  were  not  sufficient  assets 
of  the  debtor  to  satisfy  the  decree  in  full. 
If  a  question  arise  on  any  subsequent  appll* 
cation  from  what  period  the  three  years  snail 
date,  it  will  date  from  the  last  of  the  proceed- 
ings, either  a  bond-fide  application,  or  the  last 
act  done  by  the  party,  by  the  Court,  or  by 
the  officer  of  the  Court,  iii  furtherance  of  the 
application. 

That  disposes  of  the  Appeal  No.  ^^i  of 
1865.  In  that  case  we  are  of  opinion  that 
the  Zillah  Judge  was  right. 

Appeal  No.  811  of  1865  must  go  back  to  . 
the  Court  which  referred  it,  because  it  is 
unnecessary  to  occupy  the  time  of  the  Full 
Bench  in  considering  whether  the  applica« 
tion  for  execution  against  Jankee  Bibee 
was  a  bond-fide  application  or  not. 

As  to  Appeal  No.  347  of  1866,  we  think 
that  the  mere  pendency  of  proceedings 
struck  off  the  file  for  want  of  prosecution  is 
not  the  taking  of  a  proceeding.  There 
must  be  some  application  made,  or  some  act 
done,  to  enforce  the  decree,  or  to  keep  it  in 
force,  to  constitute  a  proceeding.  The  strik* 
ing  of  an  execution-case  off  the  file  is  clear* 
ly  not  a  proceeding  for  the  purpose  of  en- 
forcing the  decree.  In  such  a  case,  there* 
fore,  the  time  would  date  from  the  period 
when  the  application  was  first  made,  or 
when  the  last  bond-fide  act  was  done  in 
furtherance  of  the  application.  From  that 
time  the  period  of  three  years  mentioned  in 
Section  20,  Act  XIV.  of  1859,  would  count. 

In  No.  778  the  appeal  will  be  dismissed 
without  costs.  No.  811  will  go  back  to 
the  Division  Bench,  to  be  detennined  ac« 
cording  to  the  view  which  has  now  been 
expressed ;  and  in  .No.  347,  the  appeal  will 
be  dismissed  with  costs. 

Jacksony  y, — It  is  not  necessary  that  1 
should  attempt  to  add  anything  either  to  the 
judgment  or  the  reasons  which  have  been 
stated  by  the  Chief  Justice.  But,  as  I  was 
one  of  the  Judges  who  referred  the  first  of 
Uiese  three  cases  (Case  No.  778  of  1865), 
and  as  I  then  inclined  to  the  opinion  that  tbt 
service  of  a  notic<}  might  not  be  a  sufficient, 
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proceeding  to  keep  the  decree  in  force,  I  think 
it  right  to  state  that  I  entirely  concur  in  the 
judgment  which  has  now  been  delivered. 
,The  principle  which  the  Court  has  adopted' 
in  the  present  case,  both  obviates  the  doubts 
.and  difficulties  which  I  felt  on  that  occasion, 
.'and  also  lays  down  a  safe  and  intelligible 
rule  for  the  guidance  of  the  Courts  below. 

I  observed  that  the  issue  of  notice  under 
Section  216  Mias  not  so  much  the  act  of  the 
decree-holder  as  that  of  the  Court.  That, 
perhaps,  is  quite  true.  But  it  is  nevertheless 
the  case  that  the  issue  of  notice,  although 
not  the  direct  act  of  the  party,  springs 
irom  his  application.  It  is  a  legitimate  con- 
sequence of  his  application,  and  the  issue  of 
.9  notice  under  the  Section  cited,  and  the  ob- 
taining of  an  order  to  execute  the  decree 
.thereon,  would  afford  an  extremely  good 
criterion  of  die  bona  fides  of  his  application. 

For  these  reasons  I  entirely  concur  in  the 
judgment. 


tice  the  objections  which  he  intends  to 
on  the  hearing  of  the  i^>peal.  It  is  £v 
convenient,  and  far  more  fair,  to  cbe  O 
and  to  the  parties  thai  such  nolicae  should  bs 
given.  The  Registrar  shotdd,  in  fam^ 
receive  and  file  any  such  notice. 

It  is  merely  a  matter  of  practice.  The  law 
does  not  prohibit  such  a  notice,  although  the 
Court  cannot  compel  the  parties  to  give  It. 


The  nth  September  1866. 

Present: 

iThe  Hon*ble  Sir  Barnes  Peacock,  A7.,  Chief 
;    Justice,'2jii  the  Hon'ble  C.  B.  Trevor,  G. 
^    Loch,  L.  S.  Jackson,  and  A.  G.  Macpher- 
son,  Judges. 


Section  348,  Act  VIII.  of  1859— Notice  of 
objectioiis  bj  respondents. 

Petition  of  objection  under  Section  j^,  Act 
VIIJ.  of  /t?59,  in  Special  4ppial  No.  778 
of  1866, 

Madhobee  Dossee,  Petitioner. 

Mr.  R.  E.  Twidale  for  Petitioner. 


The  iith  September  i866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt^  Ckitf 
Justice,  and  the  Hon'ble  C.  B.  Tremr, 
G.  Loch,  L.  S.  Jackson,  and  A.  G«  Mao> 

pherson,  Judges. 

Appeal  to  Priyj  Cooocil— Review  of 

Judgment 

Case  No.  350  of  1865. 

Appeal  to  the  Privy  Council. 

Soudamonee  Dossee,  Appellant  to  EmgUmi, 

versus 

Maharaj  Dheraj  Mahatab  Cband  Bhadoer,^ 
Respondent  to  England.  ^ 

Baboos   Onookool    Chunder   Mookerfte  41^ 
Nil  Madhub  Sein  lot  Appellant, 

Mr.  R.   V.  Doyne  and  Bat^oo  J\^^ 
Mookirjee  for  Respondent 

An  order  rejectiog  an  appiicatioii  to  wnm  a  i«%* 
meot  passed  on  appeal  is  not  an  onler  laadB  «•  HV^ 
from  which  an  appeal  lies  to  the  Privy  Co«iic3« 
Section  39  of  the  Charter  of  the  High  Coait. 

This  case  was  referred  to  a  Full  Aiftk 
by  L.  S.  Jackson,  J.,  under  Ihejbiht^^ 
order : —  " 


•     A  respondent  may  file  with  the  Registrar,  before  the 
hearing  of  the  appeal,  a  written  notice  of  the  objections 
'  Which  he  intends,  undef  Section  348,  Act  VIII.  of  1859, 
.  to  take  at  the  hearing. 

The  question  in  this  case,  which  was  sub- 
mitted for  the  decision  of  a  Full  Bench,  was 
as  to  whether  an  objection   under  Section 
•348,  Act  VIII.  of  1859,  need  be  filed  in  writ- 
'  ing,  and,  if  so,  whether  it  may  be  filed  before 
the  hearing  of  the  appeal. 

•  Judgtnent  of  the  Full  Bench.— Wt  think 
that,  as  a  point  of  practice,  there  can  be  no 

1  objection  to  a  respondeat  filing  a  notice 
with  the  Registrar,  and  s^cifjring  in  the  no- 


Referring    order.— The   question    befHB 
me  is  whether  the  present  appeal  4A  H|r 
Majesty  in  Council  ought  to  be  allowed  Wfrn^ 
ceed,  the  circumstances  being  that  Ibe  1^ 
pellant   was  a   respondent  in    this   CmfL 
against  whom  a  Divisional  Bench  ^vo^mg^ 
ed  a  judgment.    An  applicajioo,  to  ^mmf 
that  judgment,  was  afeerwaids  nuhde.  -Jt 
was  admitted  to  argument  by  the  kiflQd 
Judge  who  had. written  the  ju4gnaenv.i||i 
afterwards  coming  to  be  argued  be^M^  j|^ 
Divisional  Bench  which  had  decide^  t^lbe 
application   was  rejected.    The  pclkia9<^ 
appeal  to  England  does  not  apccificallj  i|||l 
whether  the  s^peal  is  against  the  -o^fiill 
judgment  pronounced,  or  against  the  fpi^ 
ment  on  the  application  to  review,  or  ifnM 
both.    If  the  appeal  be  directed  agatoitiV 
judgment  originally  pronounced,  ib^wim 
umore  than  the  period  of  six  oKHitht 
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^  the  order  in  Council  of  1838  has  expired, 
and  the  application  to  appeal  to  Her  Majesty 
was  in  fact  pat  in  precisely  as  the  period 
of  aiK  months  after  the  second  judgment 
vm»  about  to  expire* 

There  is  already  a  decision  of  three 
Judges  of  this  Court,  including  the  Offi- 
cUting  Chief  Justice,  in  a  case  reported  at 
page  15,  Miscellaneous  Rulings,  I  Weekly 
Reporter,  in  which  it  was  held  that,  in  a 
case  similar  to  this,  the  time  for  making  the 
appeal  (six  months)  ran  from  the  date  of  the 
order  rejecting  the  application  for  review. 

That  decision  has  since  been  followed  in 
ht  least  one  case  on  the  Miscellaneous  side 
o^  this  Court,  and  I  myself  was  certainly  at 
one  time  of  opinion  that  that  decision  was 
correct  in  principle.  On  farther  considera- 
tion, the  question  appears  to  me  to  be  one 
of  great  doubt  The  ruling  in  that  case 
does  certainly  seem  to  be  opposed  to  the 
express  terms  of  Her  Majesty's  order  in 
Cduncil,  because,  in  the  case  in  question,  as 
well  as  In  the  present  case,  although  it  may 
be  that  further  arguments  were  adduced,  and 
POasibly  new  reasons  assigned  in  the  judg- 
ment of  the  learned  Judges,  yet,  in  fact,  the 
^^ision  passed  on  the  second  occasion  was 
eStentially  the  same  as  the  decision  passed 
^00  the  first  occasion.  The  Civil  Proce- 
'^ure  Code  provides  for  the  hearing  of 
an  appllcatiott  for  review  in  cases  where 
4ha  appeal  to  Her  Majesty  in  Council  has 
httn  preferred,  provided  that  the  proceed- 
ings shall  not  have  been  transmitted  to 
^gland.    It    is    therefore   quite   open   to 

C'  rtses  to  carry  on  proceedings  of  review 
d  proceedings  of  appeal  to  England  at 
the  same  time,  and  therefore  a  party,  who 
4a8  applied  for  a  review  of  this  Court,  is  in 
^ao  way  debarred  from  proceeding  with  his 
Wpptsd  to  England. 

-  Under,  therefore,  circumstances  like  the 
liresetot;  it   appears   to  me   very   doubtful 

'Irtiedier  we  are  not  proceeding  beyond  the 
jM>wers  entrusted  to  this  Court  by  the  Let- 
•ters  Patent  and  contravening  the  order  in 
^Coimcil,  in  admitting  the  appeal  after  the 
qttpse  of  six  months  from  the  date  of  the 
%if)ginat  judgment. 

-  ■•  Upon  the  whole  I  incline  to  the  opinion 
'that,  where  additional  evidence  has  been 
lei  in,  or  where  the  Division  Court  modi- 
ffi9ag  its  view  of  the  case  has  given  its 
ItoclsfOii  on    grounds  other  than  those  on 

:  '^I%f6ii  Its  original  decision  was  based,  there 
'Ms  been,  in  effect,  a  new  judgment,  from 
ixallH^b  a  new  period  of  six  months  will  run, 
*        that  where  the  jndgment  on  hearing 


the  review    has  merely    affirmed  the    first 
judgment,  then  there  is  no  new  period. 

Considering  this  point,  therefore,  extreme'^ 
ly  doubtful,  and  also  considering  it  one  of 
great  importance,  I  think  it  better  that  the 
matter  should  be  referred  to  a  Full  Bench, 
and  it  will  be  referred  accordingly. 

Tke  JudgmtrU  of  the  Full  Bench  ztas 

delivered  by — 

Peacock,  C.7.— The  Charter  of  the  High 
Court  allows  an  appeal  to  the  Privy  Council 
**  in  any  matter  not  being  of  criminal  juris- 
'*  diction,  from  any  final  judgment,  decree, 
"or  order  of  the  said  High  Court  of  Judica- 
"ture  at  Fort  William  in  Bengal  made  on 
"  appeal." 

The  question  is  whether  an  order  of  a 
Division  Bench  rejecting  an  application  for 
a  review  of  a  judgment  passed  on  appeal 
is  a  judgment  made  on  appeal. 

In  this  case  a  Division  Bench  heard  a 
special  appeal  and  then  passed  a  decree  in 
the  case.  An  application  was  afterwards 
made  for  a  review  of  the  judgment.  Under 
Section  378  of  the  Code  of  Civil  Procedure, 
no  review  of  judgment  ought  to  be  granted 
without  previous  notice  to  the  opposite  party, 
to  enable  him  to  appear  and  be  heard  in 
support  of  the  decree  of  which  a  review  is 
applied  for.  The  application  was  made  to 
a  single  Judge,  and  he  thought  it  reasonable 
that  the  opposite  party  should  be  summoned. 
When  the  case  came  on  to  be  heard,  the 
Court  rejected  the  application  for  the  review 
— in  other  words,  they  vrould  not  grant  a 
re-hearing  of  the  appeal. 

That  was  not  an  order  made  on  appeal, 
but  merely  an  order  made  on  application  to 
the  Court  to  review  their  own  judgment.  If 
a  review  is  admitted,  then  under  Section  380 
the  case  is  set  down  to  be  re-heard,  and  the 
order  of  the  Division  Bench  upon  the  re- 
hearing is  a  new  decree,  whatever  may  be 
the  result  of  the  re-hearing. 

But,  as  it  is,  the  Court  merely  rejected 
an  application  to  review  their  own  judg- 
ment; and  that  rejection  is  not  an  order 
made  on  appeal.  Consequently  the  Court  Is 
not  in  a  position  to  admit  an  appeal  against 
that  order.  It  cannot  admit  an  appeal 
against  the  original  judgment  oi  the  Division 
Bench,  inasmuch  as  the  petition  of  appeal 
was  not  presented  within  the  period  of  srx 
months  prescribed  by  the  Rules  of  Her  Ma- 
jesty in  Council  on  the  loth  April  1838, 
Section  1. 

There  is  no  hardship  in  this  case.  The 
learned  Judge  wno   referred  the  case  has 
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clearly  pointed  out  that  an  application  for 
review  of  judgment  may  be  made  after  an 
appeal  has  been  preferred  to  Her  Majesty  in 
Council,  and  before  the  proceedings  in  the 
suit  have  been  transmitted  {see  Act  VIII.  of 
1859,  Section  378). 

If  the  parlies  choose,  they  may  apply 
specially  to  Her  Majesty  in  Council.  But 
we  have  no  power  to  admit  the  appeal. 


The  nth  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  |.  P.  Norman, 

Judges. 

Limitatioa — Execution. 

Case  No.  456  of  1866. 

Miicellaneous  Appeal  from  an  order  passed 
by  Mr,  A.  Ahercromhiey  Judge  ofJDacca^ 
dated  the  gth  April  1866,  reversing  an 
order  passed  by  the  Principal  Sudder 
Ameen  of  that  District^  dated  the  20th 
December  186$. 

.    Mr.  W.  G.  N.  Pogose  (Decree-holder), 

Appellant^ 

versus 

BoistuJ)  Lai  and  others  (Judgment-debtors), 

Respondents^ 

Mr,  C.  Gregory  and  Baboo  Kalee  Mohun 
Doss  for  Appellant. 

Baboos  Dwarkanath  Mitter,  Unnoda  Pershad 
Banerjee,  and  Luleet  Chunder  Sein  for 
Respondents. 

The  steps  taken  to  enforce  the  execution  of  this 
decree,  which  was  in  force  when  Act  XIV.  of  1859  was 
passed,  were  held  to  be  bond  fide  and  sufficient  to  keep 
the  decree  alive. 

Kalee  Kishore  and  bis  mother  Monikor- 
nika  obtained  in  1845  a  joint  decree  for  pos- 
session and  mesne-profits  against  Narain 
Doss  and  others*  Possession  was  taken  in 
1846,  and  the  case  was  struck  oflF  on  8ih 
April  1847-  Kalee  Kishore  alone  applied 
for  execution  in  1850,  and  the  case  was 
.  struck  off  in  August  of  that  year,  as  the  ap- 

?licant  was  not  the  sole  decree-holder.  In 
ebruary  1852,  Shibo  Soonduree,  the  wife 
of  Kalee  Kishore,  and  his  uncle  Ram  Kishore, 
applied  to  execute  the  decree,  alleging  that 


it  had  been  transferred  in  gKt  to  then  iiy 
Kalee  Kishore,  who  had  disappeared  siifie 
Jeyt  1258  (June  1851).  This  appficttiai 
was  rejected,  because  Monikoraika  had  nil 
joined  in  it,  and  because  Kalee  Kishore ladao 
power  to  make  a  gift  of  the  whole  decstt, 
and  it  was  held  that  no  order  coold  be  pud 
as  to  the  genuineness  of  the  deed  of  fpix  m 
the  absence  of  Kalee  Kishore,  and  tlotkii 
wife  could  not  take  out  execution  till  Ik 
ceremony  of  "  kooshapootul "  had  been  per* 
formed. 

No  further  steps  were  taken  till  after  tb 
passing  of  Act  XIV.  of  1859.  On  sBdli}^ 
cember  1861,  Shibo  Soonduree  again  appM 
for  execution  of  the  whole  decree,  chraii 
her  husband's  share  as  heir,  and  MonikonuUi 
under  a  deed  of  gift.  Her  claim  was  tpm 
rejected,  as  twelve  years  from  the  diaa^poB* 
ance  of  her  husband  had  not  expired,  isoi 
she  had  not  performed  the  ceremoopd 
kooshapootul ;  and,  till-  this  were  done,  ^ 
could  not  claim  as  his  representatiiw.  FnH 
this  order,  an  appeal  was  preferred,  vbicb 
was  rejected  on  6th  December  1862.  ^ 
subsequently  in  1863  applied  for  a  oeiA 
cate  under  Act  XXVII.  of  i860,  to  coiU 
the  debts  due  to  her  husband,  which  itt 
granted  to  her  in  July  1864.  The 
application  is  made  by  both  Shibo. 
duree  and  Monikornika,  and  was  piefeiredoh 
8th  Bhadro  1271  (23rd  August  1864^ 
Shibo  Soonduree  alleges  that  her  faesbaad 
disappeared  in  Jeyt  1258,  or  about  the  istef 

iune  1851 ;  that,  according  to  Hindoo  LiVi 
e  could  not  be  considered  as  dead  tili 
twelve  years  from  the  date  of  his  disappfltf« 
ance  had  passed;  that  thi^  period  expiHd 
on  or  about  June  1863 ;  that  she  peifoiaBi 
his  obsequies  by  burning  his  effigy  ijti^ 
shaputul)  on  5th  Assar  1270  (18th  June 
1863),  and  was  then  in  a  position  to  ap^ 
for  execution  of  the  decree  as  her  husbsmas 
heir  and  representative;  that  to  enabiaiflr 
to  represent  him  more  effectual!]^  shrJiid 
secured  a  certificate  to  collect  his  detti 
under  Act  XXVII.  of  i860;  that  the  ^ 
taken  by  her  to  enforce  the  decree  in:  uMi 
were  within  time  and  were  made  in  goifi 
faith;  and  that  the  present  appltcalioa ii 
within  time,  three  years  from  the  previOM 
bond-fide  proceedings  taken  to  keep  ^ 
decree  alive  not  having  expired.  -^ 

On  the  other  hand,  it  is  contended  Iktt 
neither  the  steps  taken  by  Shibo  SoondiBtt 
in  1852,  nor  those  taken  by  her  in  i86f..<iB 
be  considered  as  bond-fide  proceedii^^  ^ 
at  neither  time  had  she  any  right  to  titke^ft 
^ecution»    On  the  first  occasioo,  sfat 
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in  with  one  Ram  Kishore,  under  a  spurious 
cleed  of  gift  from  her  husband,  which  was 
jrejected  by  the  Court,  and  is  now  repudiated 
liy  herself ;  and  on  the  second  occasion,  she 
Maimed  the  whole  decree,  partly  as  heir  to 
lier  husband,  and  partly  under  a  gift  from 

-  his  co-decree-holder  Monikornika ;  that  deed 
:  of  gift  is  now  repudiated,  and  Monikornika, 

coUoding  with  her,  now  joins  in  the  present 
-application ;  that,  when  she  sought  for  per- 

-  iBxssioQ  to  execute  as  heir  to  her  husband, 
she  was  not  in  a  position  to  do  so,  as  his 

•kooshapootul  had  not  then  been  performed  ; 
^hat  her  attempts  to  execute  the  decree  have 
i.-been  tainted  with  fmud,  and  consequently 
^«i]  the  proceedings  must  be  considered  as 
>  sail  and  void ;  and  that  the  further  execu- 
^^tkm  of  the  decree  is  barred  by  limitation,  for, 
«B  Silbo  Soonduree'^s  attempt  to  execute  in 
F*k852  came  to  nothing,  that  made  by  her 
.linsband  Kalee  Kishore  in  1850  was  equally 
jittfnictuous,  and  therefore  the   date  of  the 
:ifaist  effectual  step  to  execute    the    decree 
annst  be  taken  to  be  in  1846,  in  which  year 
^possession  was  given ;  and,  reckoning  from 
-ttmt  date»  the  period  for  executing  the  de- 
Giee  had  elapsed    before  the    passing    of 
'Act  XIV.  of  1859,  and  the  decree  was  not 
.  tfieft  in  force ;  that,  as  there  was  no  legal  dis- 
mbctity  to  the  execution  of  the  decree  when 
it  was   passed^  any    subsequent    disability 
vhtdi  might  arise  would  not  under  the  law, 
^as it.stands  at  present,  give  the  petitioner  a 
fresh  start  from  the  date  when  that  disabil- 
ity ceased;  that,  when  Kalee  Kishore  left 
{his  house,  he  might  have  made,  and  was 
hcBiiid  to  make,  arrangements  for  the  manage- 
fflfeent  of  his  affairs,  and,  having  failed  to  do 
i9Af  liis  representatives  cannot  plead  a  legal 
liisQbiiity* 

.'The  irsi  point  to  be  determined  is  whe- 

-jlbcr  the  decree  was  in  force  when  Act  XIV. 

01.1859  was  passed  ;  and,  secondly,  whether 

.effectual  steps  were  taken  to  execute  this 

^decree  sufficient  to  keep  it  in  force  within 

^be  peiiod  prescribed  by  Section  21  of  that 

^i^cL    Now,  we    find  that    in   1852   Shibo 

Soooduree  came  in  under  a  deed  of  gift 

fjfaom  her  hn^and,  and  claimed  a  right  to 

r^zttdite  the  whole  decree.    The  genuineness 

.^  the  deed  has  never  been  enquired  into, 

4mt  whether  genuine  or  not,  it  was'  evident, 

unless  proved  to  the  contrary,  that  Kalee 

KishDre  could  not  make  a  gift  of  the  whole 

jdecree  in  which  there  was  a  co»decree-holder, 

iWoA  this  was  of  itself  a  sufficient  objection 

.tD  Slop  the  execution  under  that  application. 

tFfaeXIourt,  instead  of  going  into  proof  of  the 

~  of  gift^  and  ascertaining  whether  Kal^ 


Kishore  had  the  power  to  transfer  the  inr 
terest  of  Monikornika,  as  well  as  his  own, 
refused  to  look  into  it  during  the  absence  of 
Kalee  Kishore,  and  at  the  same  time  de- 
clared Shibo  Soonduree  incapable  of  claim- 
ing   as^  heir   until    the   kooshapootul    had 
been    performed.     It    appears    to   us    that 
this    was   a  bond-fide   attempt    to  execute 
the  decree,  though  Shibo  Soonduree  claimed 
more  than  she  was  entitled  to.    That  sh^ 
does  not  now  rest  her  claim  upon  that  deed 
of  gift  is  not  of  itself  sufficient  ground  for 
concluding  that  she  did  not  then  believe  it 
to  be  genuine.    Previous  to  the  enactment 
of  Act  XIV.  of  1859,  a  decree-holder,  filing  a 
fresh    application  for  execution   within   ij 
years  from  the  date  of  any  former  proceeding 
in  execution,  was  considered  to  be  within 
time,  the  period  for  executing  a  decree  get- 
ting a  fresh  start  from   the  termination  of 
the  former  proceedings.    From  r852,  as  the 
law  then  stood,  Shibo  Soonduree's  right  to 
execute  extended  to  1864,  and  it  must  be 
borne  in  mind  that  the  law,  as  it  then  stood, 
also  took  cognizance  of,  and  allowed  time 
for,  any  legal  disability  which  might  arise 
to  the  party  entitled  to  do  or  claim  any 
thing  by  law.    In  the  case  of  minority,  for 
instance,  though  the  cause  of  action  com- 
menced in  the  lifetime  of   the  father,  the 
period  during  which  his  son  was  disabled  by 
minority  from  enforcing  his  right  was  always 
allowed  in  calculating  the  period  of  12  years 
within  which  a  suit  was  to  be  brought.     So 
also  the  Courts  were  authorized  by  law,  Sec-« 
tion  14,  Regulation  III.,   1793,  to  make  a 
deduction  on  good  and  sufficient  cause  being 
shewn  ;  and  under  the  old  law,  the  legal 
disability   under    which    Shibo    Soonduree 
labored  would,  doubtless,  have  been  consi- 
dered a  good  and  sufficient  cause  for  deduct- 
ing the  time  till  the  *'  kooshapootuF'  of  her 
husband  had  been  burnt,  so  that,  if  her  second 
application  to  execute  had  not  been  made 
within  12  years  of  the  first,  the  difference  of 
the  time  during  which  the  legal  disability 
continued   would    have  been   allowed  her. 
We  find,  however,  that  Shibo  Soonduree  did 
not  wait  till  the  expiry  of  1 2  years  from  the 
date  of  the  rejection  of  her  former  appli- 
cation, but  on  28th  December  1861,  pro- 
bably alarmed  by  the  stringent  provisions  of 
Act  XIV.  of  1859  which  was  to  come  into 
operation  on  the   ist  of  January  1862,  She 
again  made  an  application  for  execution,  and 
this  time  she  claimed  a  right  to  execute 
partly  as  heir  of  her  husband,  and  partly 
under  a  gifi  frojp  Monikornika.    Whether 
the  deed  of  gift  in  this  case  was  genuine  or 
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not,  was  not  enquired  into.  The  application 
was  rejected,  because  she  was  not  then  enti- 
tled to  execute  as  heir  to  her  husband,  as  his 
"  kooshapootur'  had  not  been  burnt.  Dis- 
satisfied with  the  decision  of  the  first  Court, 
she  appealed  to  the  Judge,  who  confirmed  the 
order  on  6th  December  1862.  It  is  clear 
that  this  application  for  execution  was  made 
within  the  time  prescribed  by  Section  21,  Act 
XIV.  of  1859,  for  it  was  made  within  three 
years  of  the  passing  of  the  Act,  and  before 
the  time  allowed  under  the  former  Code  of 
Procedure  had  expired.  We  think  also  that 
it  was  a  hond-fide  application  sufficient  to 
keep  the  decree  in  force,  for  Shibo  Soonduree, 
not  satisfied  with  the  judgment  of  the  first 
Court,  made  an  appeal  to  the  Judge,  showing 
thereby  that  she  was  in  earnest  in  applying 
for  execution.  Nor  does  the  fact  that,  in  the 
application  now  before  us,  Shibo  Soonduree 
has  b.en  joined  by  Monikornika,  prove  that 
the  former  was  acting  in  fraud,  when  she 
i^pplied  for  the  execution  of  the  whole  decree 
in  1 86 1.  Some  arrangement  may  have  been 
come  to  between  the  parties.  The  deed  of 
gift  from  Monikornika  might  have  been  a 
genuine  document,  but  for  some  reason  or 
other  it  has  been  put  aside,  and  now  the  parties 
before  the  Court  are  those  who  are  legally 
entitled  to  execute  the  decree,  which,  as  has 
been  stated  above,  we  think  was  in  force  at 
the  passing  of  Act  XIV.  of  1859,  and  has 
since  been  kept  alive  by  the  proceedings  taken 
In  186 1 ;  and  a$  the  present  application  is 
made  within  three  years  of  those  proceedings 
of  1 86 1,  we  think  that  the  execution  of  the 
decree,  as  now  prayed  for,  should  be  allowed 
to  proceed.  Under  this  view  of  the  case, 
we  reverse  the  orders  of  the  Lower  Courts 
with  costs,  and  allow  the  petitioners  to  take 
out  execution  in  the  usual  way. 

We  desire  to  add  that  this  rather  intricate 
case  was  thoroughly  discussed  by  the  vakeels, 
and  in  particular  the  Court  has  derived  much 
assistance  from  the  very  careful  argument 
of  Baboo  kalee  Mohun  Doss. 


The  1 2th  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Execution— Time  to  appeal— Deduction— 

Sunday. 

Case  No.  506  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Jessor^^  daied  the  2$ih 
April  i866,  affirming  an  order  passed  by 


the  Principal  Sudder  Ameen  of  thai 
I  rid,  doled  the  2tst  March  1SS6. 

Gopeenath  Roy  (Judgment-debtor), 

Appellant, 

versus 

Gopeenath  Chatterjee  (Decree-holder), 

Respondent, 

Baboo  Nil  Madhub  Bost  for  Appellant 

Baboo  Khettur  Mohun  Mookerjee  fior 
Respondent. 


Under  Sectioo  ti  of  Act  XXIIi.  of  f«5i; 

lies  from  the  order  of  a  Lower  Appellate  Co«rt»  fcfeet* 
itig  an  appeal  in  an  execution-case  as  presented  oat  of 

time. 

The  time  occupied  in  procuring  a  copy  of  tke  tfiiir 
ap(>ealed  from  should  be  deducted  from  the  peiipi  of 
limitation. 

if  the  period  within  which  an  appeal  ovglit  te^  he 
filed  expires  on  a  Sunday,  the  practice  is  to  admit  tke 
appeal  on  the  following  day. 

Objection  is  taken  to  the  hearing  of  thb 
appeal*  on  the  ground  that  no  special  appad 
lies  to  this  Court  from  an  order  passed  by 
the  Lower  '  Appellate  Court  rejectiDg  an 
appeal  in  an  execution-case  itt  prcacrtfld 
out  of  time.  As  this  is  an  appeal  by  one  of 
the  parties  to  the  suit,  we  think  it  comes 
under  the  provisions  of  Section  \\^  Act 
XXIII.  of  186 1,  and  we  are  shown  acacia 
which  the  Chief  Justice  and  Mr.  JiKlicB 
Louis  Jackson  admitted  a  special  fl^peil 
under  similar  circumstances,  in  the  8tb  V& 
of  Sevestre's  Reports. 

The  Judge  rejected  the  appeal,  becsM 
the  petition  was  not  presented  to  time.  ^ 
order  from  which  the  appeal  was  piffmri 
was  passed  in  an  execntion-case  on  ttii 
March  1866.  The  period  for  appeal  eipM 
on  20th  April,  but  the  petitioner  is  epdtkd 
to  two  days  which  were  occupied  la  giftiigA 
copy  of  the  judgment  appealed  fiML/'Thii 
gave  him  to  the  22nd  April,  whMb'^idt 
Sunday,  and  he  was  l^oa  prevented  freia  fr 
ing  his  petition  within  time.  NodovMilhc 
petitioner  shewed  great  hegligeace  in  a^^ 
ing  so  late  for  the  copy  he  reqidied  to  9k 
with  his  appeal,  bat  that  apptication  wis 
within  time ;  and,  had  the  22ad  been  any  oditf 
day  but  *a  Sunday,  he  conld  have  filed  lA 
appeal  on  that  day.  It  is  the  genenl  piie^ 
tice  of  the  Courts,  should  the  Auf  on  wlfWI 
appeals  have  to  be  filed  fall  on  a  %txskkjy^ 
receive  them  on  the  folJowlag'  day ;  aa^it* 
think  the  Judge  in  this  casei^oukl  kaveiiit^ 
lowed  the  practice  whidi  is  well^kaiiv^  W 
has  not  allowed  the  time  occupied  iii 
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log  ihe  copy  of  the  order  appealed  from.  Had 
he  done  so,  be  would  have  seen  that  the  peti- 
tioner's time  for  filing  the  appeal  did  not 
expire  till  Sunday  the  2jnd.  We  reverse 
Ihe  order  of  the  Lower  Court  with  costs. 


The  i2ih  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Mac- 
pherson,  Judges, 

Tkwtmtfj  Ejectmetit— Poesetaioa  under  decree. 

Case  No.  266  of  1866. 

M^tettaneoUs  Appeal  from  an  order  passed 

by     the    Principal    Sudder    Ameen    of 

.  BhaugMlpore^    dated    the    ^th    February 

Rajah  Leelanund  Singh  Bahadoor  (Judgment- 

debtor).  Appellant, 

versus 

M6lee  Singh  and  others  (Decree*holders), 

Respondents. 

Mr.  R.  E,  TwidaUy  Moonshee  Ameer  Ali, 
and  Sdboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

Baboa  Luikhee  Chum  Bose  for  Respondents. 

^  i^  CcHift  lias  00  power  tummaril^  to  deprive  a  deciee* 
Koider  ot  possession  of  lands  which  have  been  decreed 
111' His  fa^or,  and  of  which  he  has  been  put  into  posses- 
IB99  oadw  his  decree,  and  to  which  the  parties  seeking 
rifwgr^^jmi  qI  the  lands  in  question  laid  no  claim  when 
Se  decree-holder  took  possession,  though  they  claimed 
Oltfef-  lands. 

TiiB  p^tkMer  before  us,  Rajah  Leelanund 
<*Sti|gfa,  .broilght  an  action  to  recover  posses- 
6109;^  of  55  villages  in  Tuppeh  Dhumsaine,  a 
gbaj^WRAee  taoure,  and   obtained   a.  decree 
9|^i9i9t- three  of  the  sons  of  Toofanee  Singh, 
tt^e-i^ejffa^ktwa],  who  had  been  dismissed  for 
'  j^scinmoL    On  endeavouring  to  take  pos- 
^  fession,  be  was  opposed  by  the  three  younger 
fXHis  of  Toofanee  Singh,  who  claimed  a  moiety 
'4Df.ten  villages  specified  by  them  and  by  two 
'  mlier  parties,  each  claiming  ten  and  nine  of 
jrtU^other  villages  respectively.    After  the  case 
bfld.beiln  brfore  this  Court  in  May  1857,  and 
'4rctome4  for  f«inher  investigation,  the  Prin- 
cipe Sadder  Ameen  on  6th  June  1862  dis- 
^ssed  the  three  claims,  «nd  in  that  proceed- 
'  hag  U>e  claim  of  the  sons  of  Toofanee  was 


distinctly  set  forth  as  being  made  for  the 
moiety  of  ten  villages  only.    An  appeal  was 
preferred  to  this    Court    by    the    sons    of 
Toofanee;  and  on  the  ist  April  1863,  it  was 
held  that  the  sons  of  Toofanee  were  entitled 
to  a  moiety  of  the  whole  property,  and  not   - 
merely  of  the  ten  villages  they  claimed,  and 
possession  was  ordered  to  be  given  to  them. 
This  order  was  modified  on  15th  July  1863, 
but  in  the  meantime  the  Principal  Sudder 
Ameen  had  directed  a  moiety  of  the  estate 
to  be  given  up  to  the  sons  of  Toofanee,  in 
conformity  with  the  order  of  the  High  Court 
of  I  St  April,  but  on  31st  December  1863  he^ 
on  review,  limited  possession  to  a  moiety  of 
ten  villages  as  directed  in. the  High  Court's 
subsequent  order  of  1 5th  July..'   In  the  mean- 
time the  Rajah  had  brought  a  regular  suit 
for  possession  of  the  moiety  of  the  ten  vil- 
lages claimed  by  the  sons  of  Toofanee,  and 
obtained  a  decree  on  loth  September  1864, 
and  from  this  order  ah  appeal  was  preferred^ 
An  appeal  in  the  Miscellaneous  Department 
had  also  been  preferred  by  the    sons    of 
Toofanee  against  the  order  of  the  Principal 
Sudder  Ameen  of  31st    December    1863, 
which  was  dismissed  by  this  Court  on  5th 
April  1 864,  without  prejudice  to  any  rights 
which  might  accrue  to  them  from  the  result 
of  the  decision  in  the  regular  appeal  then 
pending.    A  review  of  this  order  was  ap- 
plied for,  but  rejected  on  28th  April  1865. 
The  regular  appeal  was    heard,    and    the 
Rajah's  claim  to  the  ten  villages  was  dis- 
missed in   June    1865,    and   the  sons   of 
Toofanee  now  seek  to  recover  possession  of 
a  moiety  of  the  35  villages,  and  the  Princi- 
pal Sudder  Ameen,  under  a  mistaken  view 
of  the  Court's  order  of  28th  April  1865,  has 
ordered  possession  to  be  given.    Now,  the 
effect  of  that  order  was  not  to  give  to  the 
sons  of  Toofanee  anything  that  they  had 
not  claimed.    The  facts  therein  stated  now 
appear  to  have  been  incorrectly  given  to  the 
Court,  but  whether  rightly  or  wrongly  stated, 
they  do  not  affect  the  principle  there  laid 
down,  that  possession  would  follow  the  result 
of  the  decree  whether  the  Rajah  had  mention- 
ed five  or  fifty  villages  by  name  in  his  plaint 
The  nature  of  that  decree  was  not  then 
made  known  to  the  Court.    It  was  supposed 
to  relate  to  the  whale  ghatwalee  tenure  of 
Tuppeh  Dhumsaine,  but  as  now  shewn  us> 
it  was  for  a  moiety  of  ten  specified  villages. 
The  Rajah's  claim   to    those  villages  nM 
been  disallowed,  and  the  decree  by  dismis- 
sing the  Rajah's  claim  for  possession  shews 
that  the  possession  of  the  three  sons  in  these 
ten  viHages  is  not  to  be  disturbed  by  him, 
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but  It  gives  them  nothing  more.  It  gives 
them  no  right  to  ask  for  possession  of  other 
villages  decreed  to  the  Rajah  under  a  separ- 
ate decree  of  23rd  November  1853,  and  of 
which  he  has  taken  possession  under  that 
decree.  The  three  sons  of  Toofanee,  in  their 
original  petition  so  far  back  as  1854,  claimed 
only  a  moiety  in  ten  villages  and  admitted 
the  right  of  other  parties  in  the  other  vil- 
lages, and  it  was  not  till  after  the  ist  April 
1863  that  they  ever  attempted  to  set  up  a 
claim  for  a  moiety  of  the  whole  ghatwalee. 
Whatever  may  be  their  rights,  it  is  very 
jclear  that  there  is  no  power  in  the  Court 
jsuinmarily  to  deprive  the  Rajah  of  posses- 
sion of  lands  which  have  been  decreed  m 
his  favor,  and  of  which  he  has  been  put 
into  possession  under  his  decree,  and  to 
which  these  three  sons  of  Toofanee  laid  no 
claim  when  the  Rajah  took  possession,  though 
^hey  did  claim  other  lands.  We  reverse  the 
order  of  the  Principal  Sudder  Ameen  with 
costs. 


The  1 2th  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Mac- 
pherson,  Juiges. 

Execution  of  decree— Satisfaction. 

Case  No.  508  of  1866. 

.Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  24^'Purgunnahs,  dated 
the  ^oth  April  1866^  affirming  an  order 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  23rd  December  186^. 

Khatoo  Bibee  and  another  (Judgment-debt- 
ors), Appellants, 

m 

versus 

Furukh  Ali  (Decree-holder),  Respondent, 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Bahoos  Mohendro  Lai  Shome  and  Pearee 
Mohun  Mooherjee  for  Respondent 

A  decree  for  possession  once  satisfied  by  the  plaintiff's 
beings  put  in  actual  possession  cannot  afterwards  be 
revived  or  re-executed  on  the  plaintiff  being  dis- 
possessed. 

It  appears  to  us  that  the  decision  of  the 
Lower  Appellate  Court  is  wrong.  The  re- 
spondent got  a  decree  for  possession  :  an 

f 


Ameen  of  the  Court  professed  to  bave  yk 
him  in  possession  and  got  a  receipt  froa 
respondent,  acknowledging  that  he  had  eA 
possession.    This  was  in  September  1861, 
and  the  execution-case  w^s   finally  struck 
off  in  July   1863.    In  September   of  that 
year,  the  respondent  is  said   to  Imvt  bea 
dispossessed  by  the  appellants,  or  somed 
them.    The    respondent    then   institeted  1 
summary  proceeding  under  Section  15  of 
A£t  XIV.  of  1859,  alleging  possessioa  tad  ^ 
dispossession,  and  claiming  to  betestoied  tt 
possession.    That  suit  was  dismissed  on  tk 
ground  that  the  lands  claimed  could  not  be 
identified  as  covered  by  the  decree,  or  ti 
being  the  land  of  which  the  Ameen  gtit 
possession.    Having  failed  in  that  smt,  the 
respondent  then  applied  to  revive  the  pAK 
ceeding  in  the  original  decree,  and  to  cie^ 
cute    that    decree    anew.    We    thii^L  tUi 
cannot    be.    That    decree   had  been  fsBy 
executed  and  satisfied  as  appears  from  the 
Ameen's  reports  and  the  respondent's  sc* 
knowledgment  of  having  got  possession  and 
subsequent  claim  under  Section  15  of  Ad 
XIV.  of  1859.     Under  these  circumstancd 
the  original  decree  was  satisfied,  and  canncC 
be  revived  or   re-executed.     Were  ve  to 
hold  otherwise,  no  suit  could  ever  be  said  to 
be  at  an  end,  and  no  decree  to  be  finally  sa« 
tisfied.  . 

The  appeal  is  decreed,  and  the  order  of  tk 
Lower  Courts  reversed  with  costs* 


The  13th  September  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  L.  S.  Jak- 

son,  Judges. 

Review  of  jad^ menL 

Shumboonauth  Barooree  and  others,  /V/f- 

tioners. 

Baboo  Roopnath  Banerjee  for  Petilionea. 

A  record  should  always  be  kept  by  a  Judge  elifl 

orders  passed  by  him,  rejecting  applications  forievic* 
of  judgment. 

Norman,  J, — This  case  mast  go  back  10 
the  Judge  of  Dacca,  to  ascertain  (be  true 
facts  and  pass  such  order  as  may  be  wxx^ 
sary  on  the  application  for  review. 

In  the  explanation  submitted  by  him  IP 

this  Court,  the  Judge  states  that,  "iTm 

application  for  review  is  rejected  oa  ^ppp^ 

»cation  without  any  notice  to  the  cffw^ 
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Jpoity  and  returned  to  the  applicant,  no  order 
is  writxen  on  it/' 

•  :  This  practice  is  in  the  highest  degree 
irregular  and  improper.  The  Judge  de- 
prhnds  hhnself  of  all  check  on  misrepresent  a- 
tk>a,  such  as  he  supposes  to  have  taken 
f)ibce  in  the  present  case,  and  makes  no  re- 
ta>Rl  of  an  application  of  which  it  is  his  duty 
to  preserve  a  memorandum. 

Jackson,  J, — I  entirely  agree  with  the 
bbseivations  made  by  my  brother  Norman. 
<An  application  for  review  of  judgment  is 
aa  "appHcatton  which  the  law  permits 
fNirtifes  to  make,  and  on  which  they  are  en- 
titled to  have  an  expression  of  the  judicial 
Of)ii|ion  of  the  Judge.  The  practice  followed 
^  the  Judge  of  Dacca  is  not  only  unfair  to 
^e^.  paities,  but  it  is  most  irregular,  and 
•^at  one  may  call  unbusiness-like  to  reject 
«■  application  of  this  sort,  without  recording 
)|li)r>ofder  upon  it. 


•' / 


^» 


hi.:  The  1 5th  September  1866. 

^  '  Present: 

!3fhe    Hon'ble    Sir    Barnes     Peacock,    A7., 
^.  Chief  Justice^  and  the  Hon'ble  G.  Loch, 
.,«  L-  ^-  Jackson,  G.  Campbell,  and  A.   G. 
.'  Macpherson,  Judges, 

Interest— Jurisdiction— Execution. 

r-p  Case  No.  249  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  Moulvie  Mahomed  Rufiq  Khan,  Prin- 
cipal Sudder  Ameen  of  Monghyr,  dated 
the  jrd  September  i86$, 

Mosoodun  Lall  (Decree-holder),  Appellant, 


versus 


Bheekaree  Singh  and  others  (Judgment-debt- 
ors), Respondents. 

Mr,  R.  E,  Tividale  and  Baboo  Kishen  Succa 
\\>'*-  Mookerjee  for  Appellant. 

Baboo  Debendro  Narain  Bose  for  Respond- 
ents. 

When  a  decree  is  silent  as  to  interest,  the  Court  exe- 
HjitiDi;  tbe  decree  haB  no  power  to  award  interest. 

*'     This  case  vhu  referred  to  a  Full  Bench 
by   JLoch  and  Macpherson,  JJ^  under  the 
^^lUnmng  order : — • 

'^*^  Referring  Order, — ^The  petitioner  in  this 
iSite  neld  a  decree  against  one  Beharee  Singh. 
Another  decree-holder,  now  represented  by 
?fce  respondent,  sold  the  property  of  the  judg- 
Went-debtor,  and  took  away  the  proccc  is  on 
tfcfe  ground  that  by  her  exertions  certain  col- 
'iteive  transfers  of  the  property  in  questioif 

Vol.  VI. 


had  been  removed,  and  the  property  had  been 
rendered  liable  to  sale  for  the  debts  of  the 
judgment-debtor.  The  petitioner  brought  a 
suit  against  the  successful  decree-holder, 
Joycoomaree,  to  recover  a  rateable  portion 
of  the  sale- proceeds,  as  under  the  course  of 
procedure  in  force  previous  to  the  enactment 
of  Act  VIII.  of  1859  he  was  entitled  to 
share,  and  he  obtained  a  decree  on  31st  July 
1857  (page  1366,  S.  D.  R.),  which,  after 
deducting  the  expenses  to  which  Joycooma- 
ree had  been  put  in  bringing  her  successful 
suit,  whereby  the  obstructions  to  the  sale  of 
the  property  of  Beharee  Singh  were  removed, 
awarded  a  rateable  share  of  the  remaining  sale- 
proceeds  to  the  petitioner.  The  sale  took 
place  in  or  about  1850;  and,  in  execution  of 
the  petitioner's  decree,  the  Principal  Sudder 
Ameen  has  awarded  a  rateable  share,  with 
interest  up  to  date  of  decree  to  be  recovered 
from  the  respondents. 

The  decree-holder,  petitioner,  now  asks  this 
Court  to  give  him  interest  up  to  the  date  of 
realization,  urging  that  he  has  been  kept  out 
of  his  money,  notwithstanding  the  decree 
passed  in  his  favor  so  far  back  as  1857.  As, 
however,  the  decretal  order  contains  no  pro- 
vision for  the  payment  of  interest,  we  think 
that  we  cannot  in  execution  give  that  which 
is  not  awarded  in  the  decree.  In  support 
of  the  application,  a  decision  of  a  Divisional 
Bench  of  this  Court,  present  Justice  Bayley 
and  Justice  E.  Jackson,  reported  in  Volume 
VI.,  W.  R.,  page  14,  Miscellaneous  Rulings, 
Hookum  Bebee,  appellant,  is  shown  us,  in 
which  mesne-profits  during  the  pendency  of 
the  suit  were  awarded,  though  these  were 
not  comprised  in  the  decree.  And  we  find 
another  case  reported  in  page  26,  Miscella- 
neous Rulings,  of  Volume  VI.,  W.  R.,  be- 
fore the  same  Judges,  who  held  that,  under 
the  provisions  of  Section  11,  Act  XXIII.  of 
1861,  the  Court  executing  the  decree  can 
award  interest  from  date  of  decree  to  date 
of  payment  on  the  amount  decreed,  though 
the  decree  itself  is  silent  as  regards  the  pay- 
ment of  interest.  These  rulings  are  contrary 
to  former  rulings  of  this  Court  on  the  same 
point,  10  one  of  which  reference  is  made  in 
the  later  decision  quoted;  for  this  Cburt 
has  held  that  in  execution  nothing  can  be 
imported  into  a  decree  which  must  be  exe- 
cuted as  it  stands,  and  that,  if  there  be  any 
omission  to  award  mesne-profits  or  interest 
claimed,  .or  which  may  accrue  during  the 
pendency  of  the  snit,  the  party  asking  for  the 
same  should  apply  to  the  Court  which  made 
the  decree  to  amevid  it.  And  the  reason  for 
following  this  co^se  is  obvious,  for  there 
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may  have  been  reasons  not  set  forth  in  the 
decree  which  may  have  led  the  Court  making 
it  to  disallow  such  claims,  and  it  is  impos- 
sible for  another  Court  executing  the  decree 
to  say  whether  any  such  reasons  did  or  did 
not  exist.  The  words  of  the  law  (Section  ii, 
Act  XXIII.  of  1861),  which  are  considered 
to  give  authority  to  Courts  executing  a  de- 
cree to  award  mesne-profiks  or  interest  not 
comprised  in  the  decree,  are  the  following: 
•  *'or  of  any  mesne-profits  or  interest  which 
may  be  payable  in  respect  of  the  subject- 
matter  of  a  suit  between  the  date  of  institu- 
.tk>n  of  the  suit  and  execution  of  decree." 
These  words  do  not,  we  think,  admit  of  the 
Interpretation  now  sought  to  be  put  upon 
them,  but  relate  to  something  which  has 
been  actually  decreed,  the  amount  of  which 
cannot  be  ascertained  at  the  time  of  passing 
the  decree.  The  first  part  of  the  Section 
refers  to  mesne-profits  generally,  as  claimed 
in  die  suit.  The  seoond  part,  which  con- 
tains the  words  above  quoted,  refers  to 
mesne-profits  and  Interest  from  the  institu- 
tion of  the  suit  to  the  complete  execution  of 
the  decree;  but  In  either  case  we  appre- 
hend there  must  be  a  distinct  award  for  them 
in  the  decree,  leaving  the  amount  to  be  set- 
tled at  the  time  of  execution,  and  it  is  only 
as  regards  the  amount  that  the  Court  execut- 
ing the  decree  has  jurisdiction.  As  thc^e 
are  oonfiicting  rulings  on  this  point,  and  we 
differ  from  the  opinion  expressed  by  the 
Judges  who  decided  the  Miscellaneous  cases 
quoted  above,  we  submit  the  point  for  the 
authoritative  ruling  of  a  Full  Bench.  The 
qnestion  which  we  refer  is  whether,  if  the 
decree  itself  be  silent  as  to  interest,  the  Court 
executing  the  decree  has  power  to  award 
interest. 

Thijudgment  of  the  Full  Bench  was  delivered 

by- 

Peacock^  C.J. — The  point  referred  for  the 
opinion  of  a  Full  Bench  by  Mr.  Justice 
Loch  and  Mr.  Justice  Macpherson  is  whe- 
ther, when  a  decree  is  silent  as  to  interest, 
the  Court  executing  the  decree  has  power 
to  award  interest. 

The  circumstances  under  which  the  ques- 
tion arose  are  clearly  stated  by  the  Judges 
-who  referred  it,  and  they  have  also  pointed 
out  the  cases  which  conflict  upon  the  point. 

We  have  no  doubt  that,  in  exocuting  a 
decree,  the  Court  which  executes  ii  has  no 
power  to  alter  or  add  to  it.  In  many  cases  a 
decree  may  lawfully  order  amounts  which 
"mre  uncertain  to  be  ascertained  in  execution.. 
Sections  196  and  197  ofiAct  VIII.  of  1859 


furnish  examples  of  cases  in  whick  the  en* 
quiry  as  to  the  amount  of  interest  or  moM* 
profits  decreed  may  be  reserved  for  tbe 
Court  executing  the  decree. 

If  a  decree  awards  a  certain,  amount,  to 
principal  with  interest  thereon,  at  a  ceitam 
rate  from  a  certaiji  day  to  the  date  of  usiBar 
ation,  it  is  not  possible  for  the  Comt  pais- 
ing  the  decree  to  ^m,  the  sum  payable  for 
interest,  as  it  cannot  know  on  what  date 
the  amount  will  be  realized.  The  period  be- 
ing fixed  or  capable  of  being  ascertained,  ior 
which  interest  is  by  the  terms  of  the  decite 
to  be  allowed,  and  the  rs^e  at  which  it  is  to 
be  allowed  being  also  fixed  by  the  decfec. 
it  is  a  mere  ministerial  duty  to  asoerUMm  tko 
amount  by  calculation. 

The  enquiry  into  the  amount  due  lor 
mesne-profits  is  nsKure  of  a  judicial  nauoe. 
But  in  both  cases^  by  the  expFeas  lerms  ol 
the  law,  it  may  be  left  for  the  Coufi  ^hiek 
executes  the  decree  to  ascertain  what  die 
amount  is. 

But  this  is  a  very  different  thing  frofoa 
leaving  it  to  the  Coivrt  which  executes  the 
decree  to  di^harge  the  judicial  functloni 
of  the  Court  which  passed  the  decree  to  the 
extei^t  of  awarding  interest  or  mesne-pR> 
fits  in  cases  in  which  the  decree  is  silent  is 
regard  to  interest  or  mesne-profits,  or  d 
a\\arJing  interest  or  mesne-profits  at  a 
higher  rate,  or  for  a  longer  period  than  is 
warranted  by  the  decree,  or  of  awarding  is- 
terest  qc  mesne-profits  in  cases  in  which  the 
Court  passing  the  decree  has  actually  dis- 
allowed them. 

It  is  said  that  the  power  of  allowing  in- 
terest or  mesne-profits  is  delegated  by  Ad 
XXIII.  of  1 86 1,  Section  11,  to  the  Court 
which  executes  the  decree. 

That  Section  enacts  as  follows:  "AH 
"  questions  regarding  the  amount  of  any 
"  mesne-profits  which  by  the  terms  of  the 
"  decree  may  have  been  reserved  for  ad- 
"justment  in  the  execution  of  the  decree, 
"or  of  any  mesne-profits  or  interest  which 

*  may  be  payable  in  respect  of  the  subject- 
"  matter  of  a  suit  between  the  date  of  the 
"  suit  and  execution  of  the  decree,  as  well 
"as  questions  relating  to  sums  alleged  to 
"  have  been  paid  in  discharge  or  satisTactioD 
"of  the  decree  or  the  like,  and  anv  other 
"questions  arising  between  the  parties  to 
"(he  suit  in  which  the  decree  was  passed, 
"  and   relating  to  the  execution  of  the  de- 

•  cree,  shall  be  determined  by  order  of  the 
"  Court  executing  the  decree,  and  not  by 
"separate  snit,  and  the  order  passed  by  the 

^'  Court  shall  be  open  to  appeal." 

b 
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It  appears  to  as  that  the  only  qnesiion 
which  is  left  to  be  determined  by  the  Court 
e^rediting  the  decree  is  the  question  of 
amonnt.  The  words  are  "all  questions  re- 
"gardhig  the  amount  of  any  mesne-profiti 
*' which  by  the  terms  of  the  decree  may 
"have  been  reserved  for  the  adjustment  in 
"execution  of  the  diecree  or  of  (that  is  to 
say  regarding  the  amount  of)  "  any  mesne- 
"  profits  or  interest  which  may  be  payable 
**in  respect  of  the  subject-matter  of  the 
"suit  between  the  date  of  the  suit,  and  the 
"execution  of  the  decree,  &c.,  shall  be  de- 
''termined  by  order  of  the  Court  executing 
"the  decree." 

The  latter  branch  of  the  Section  clearly 
refers  to  cases  \ti  which  the  payment  of 
mesne-profits  or  interest  are  provided  for  in 
the  decree  under  Section  196  of  Act  VIII.  of 
1859,  the  former  branch  to  cases  under 
Section  197. 

In  both  cases  the  mesne-profits  are  pay- 
able within  the  meaning  of  Section  1 1 ,  Act 
Xklll.  of  i?6i,  and  the  amount  only  remains 
to  be  ascertained  according  to  the  principles 
laid  down  in  the  decree.  It  clearly  could 
not  have  been  intended,  by  words  which 
convey  a  discretion  to  determine  all  ques- 
tions regarding  the  amount  of  mesne-profits 
or  interest  payable  in  respect  of  the  subject- 
matter  of  the  suit  between  the  date  of  the 
sait  and  the  execution  of  the  decree,  to 
authorize  the  Court  executing  the  decree  to 
determine,  it  may  be  contrary  to  the  terms 
of  the  decree,  or  in  the  absence  of  any  deci- 
sion upon  the  subject,  whether  interest  or 
mesne-profits  were  or  were  not  payable  at 
any  rate  for  the  period  between  the  date  of 
the  suit  and  tbe  date  of  the  decree. 

Such  a  question  is   certainly   one   which 
would  more  properly  be  determined  by  the 
Court  entrusted,  to  pass  the  decree  than  by 
'tlie  Court  authorized  to  execute  it.     But  it 
may  be  said  that  the  Legislature  intended 
lo  give  to  the  Court  executing  the  decree 
j)Ower  to  determine,  not  only  the  amount  of, 
but  (he  right  to,  interest  or  mesne-profits 
between  the  date  of  the  decree  and  the  date 
of  execution.     But  whatever  is   the   powei- 
given  to  the   Court  with   reference   to   the 
period  between  the  date  of  decree  and  iht 
diaite  of  realization,  the  same  power  is  also 
given  with  reference  to  the  period  between 
the  date  of  suit  and   the  date  of   decree. 
Nay,    further,    the    questions   intended     by 
Section   11,  Act  XXIII.  of  1861,  whatever 
they  are,  which  may  be  determined  by  the 
Court  executing  the  decree,  must  be  deter- 
mined by  that  Court.    The  words  of  The 


Section  are  ''shall  be  determined."  It 
cmild  not  have  been  hitended  to  prevent  the 
Court  passing  Ithe  decree  from  determining 
as  to  the  legal  right  of  the  plaintiff  to  reco- 
ver intfer6st  or  mesne-profits. 

But  Whatever  questions  niusi  be  deter-' 
mined  by  the  Court  executing  the  decree 
cannot  ht  determined  by  the  Court  which 
pksses  it.  This  shows  that  the  questions 
intended  ai'e  cjtiestions  of  amount  only,  if 
the  amount  is  fixed  by  the  decree,  no  ques- 
tion remafns  as  to  it.  The  Section  clearly 
refers  to  qliestions  of  amount  upon  the  sub- 
jefcfs  in^ntiohed,  ^hich  are  left  open  and  hot 
determined  bv  the  decree. 

We  are,  therefore,  of  opinion  that  the 
question  prbp6tinde<l  by  the  Division  Bench 
must  be  ahSwefed  in  the  negative. 


The  15th  September  1866. 
Present : 

The  Hon'ble  Sir  feames  Peacock,  ^/.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  t,.  S. 
Jackson,  G.  Campbell,  and  A.  G. 
Macpherson,    Juclges, 

Appeal  to  Privy  Coimcil— Jurisdiction— Sttn*^- 
sion  ^  writ  of  restitution^-Securitgr. 

Rajki^sen  Singh,  Petitioner, 

ffersus 

Baroda  Dafeee  atril  another.  Opposite  Party. 

Baboo  Khetternath  Bose  for  Petitioner. 

Mr,  R,  T.  A I  Ian  and  Baboos  Sreenath  Doss 
arid  NiHnadhub  Sein  for  Opposite  Party. 

Plaintiff  obtained  a  decree  for  possession  which  was 
reversed  by  Ihc  High  Court  on  appeal,  and  restitution -of 
the  property  was  ordered.  Plaintiff,  having  appealed  to 
the  Privy  Council,  applies  to  be  allowed  to  renuunrin 
possession  of  the  property  upon  the  security  which  he 
his  already  given— HELD  that  the  High  Court  has  too 
power,  under  Section  4,  Regulation  XVI.  of  17^,  to 
suspend  the  restitution,  and  that  the  defendant  was  en- 
titled to  enforce  restitution  without  giving  secunty. 

This  case  was  referred  to  a  Full  Bench  -by 
Z.  S,  Jackson,  J.,  under  the  foHovfihg 
order  : — 

Re/erring  order.— Tms  was  a  rale  ob- 
tained by  Baboo  Rally  Prosuno  Dutt  on  the 
part  of  Rajah  Rajkissen  Singh,  caHmg  upon 
the  opposite  party  to  show  cause  why  die 
execution  of  the  decree  of  this  Court  should 
not  be  stayed,  pending  appeal  to  Engknd 
on  the  petitioner  giving  security. 

The  facts  were  these:  Rajah  Rftfkissen 
Singh  had  sued^n  the  Court  of  the  Principal 
Sudder  Aiheen^of  Mymensingh  to  recover 
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possession  of  an  estate,  the  Shooshong  Raj, 
and  in  that  suit  he  obtained  a  decree.  The 
decree  was  subsequently  reversed  by  this 
Court  on  appeal ;  but  the  plaintiff  being 
dissatisfied  with  the  judgment  of  this  Court 
.  has  made  a  further  appeal  to  Her  Majesty  in 
Council.  It  appears  that,  during  the  pen- 
dency of  the  appeal  in  this  Court,  he  was 
permitted  to  retain  possession  of  the  pro- 
perty  in -dispute,  giving  security  to  perform 
the  decree  of  this  Court.  After  the  judg- 
ment had  been  reversed  here,  he  made  a 
further  application  to  the  Court  below,  to  be 
allowed  to  remain  in  possession  on  the  secu- 
rity he  had  already  given. 

But  the  Lower  Court  observed  that,  as 
the  decree  of  that  Court  had  been  reversed 
by  the  High  Court  of  Appeal,  and  an  appeal 
to  the  Privy  Council  had  been  preferred,  it 
had  no  longer  any  jurisdiction  to  make  an 
order  on  the  matter.  The  application  now 
being  before  this  Court,  Baboo  Onookool 
Chunder  Mookerjee  appears  to  show  cause, 
and  he  contends  that  this  Court  has  no 
authority  to  make  an  order  for  taking  security 
In  a  case  like  the  present.  In  support  of  his 
contention,  he  refers  to  the  decision  of  the 
Officiating  Chief  Justice  and  Mr.  Justice 
Shumbhoonath  Pundit  on  the  61  h  Febru- 
ary 1865,  which  is  reported  at  page  23, 
Miscellaneous  Appeals,  2  Weekly  Reporter. 
The  learned  Judges  in  that  case  laid  down 
that  there  is  no  power  to  make  such  an 
order  under  Section  4,  Regulation  XVI.  of 
1797.  They  observe  that  "the  first  Clause 
of  that  Section  empowers  the  Court  *  to 
order  the  judgment  passed  by  them  to  be 
carried  into  execution '  '  on  taking  sufficient 
security  from  the  party  in  whose  favor  the 
judgment  may  be  passed.'  But  that  Clause 
does  not  apply,  because  in  the  present  case 
there  is  no  judgment  which  is  to  be  carried 
into  execution ;  the  judgment  of  the  Lower 
Court,  which  would  have  altered  the  state 
of  things  existing  prior  to  the  commence- 
ment of  the  suit,  having  been  'simply 
reversed  and  annulled  by  the  order  of  this 
Court." 

With  every  deference  to  those  learned 
Judges,  it  seems  to  me  that  there  must  be 
some  judgment  to  be  carried  into  execution, 
because,  if  there  had  been  no  judgment  to  be 
carried  into  execution,  the  plaintiff,  who  had 
executed  his  original  decree,  would  then 
have  retained  possession  of  the  property, 
and  the  defendant  would  not  have  recovered 
his  costs  of  this  Court,  or  of  the  Court  below. 
Consequently  it  seems  to^^me  there  was  a 
judgment  and  also  an  execution.    I  am  not 


prepared,  as  at  present  advised,  to 
with    those    two    learned    Judges    on   dust 
point;  and,  therefore,  I  think  it   necessaij 
to  refer  the  question  for  the  decision  of  s 
Full  Bench. 

Execution  is  to  be  stayed  on  the  existhig 
security,  until  the  decision  of  this  qaestkm. 

The  Judgment  of  the  Full  Bench  was 
delivered  by — 

Peacock,  C.J, — Rajah  Rajkissen  Sin^h, 
having  sued  in  the  Court  or  the  Prindptl 
Sudder  Ameen  of  Mymensingh  for  possession 
of  part  of  the  zemindaree  Mulk  ShooshoDg, 
obtained  a  decree,  and  the  decree  was 
executed  upon  his  giving  security,  under  the 
provisions  of  Section  36,  Ad  XXIIL  vi 
1861,  for  the  restitution  of  the  property  or 
the  value  thereof,  and  for  the  due  perform- 
ance of  the  decree  of  the  Appellate  Court 

The  defendants  appealed,  and  the  decxee 
was  reversed  by  the  High  Court,  and  the 
restitution  of  the  property  was  ordered.  The 
plaintiff,  having  appealed  to  the  Privy 
Council,  applied  to  the  Court  below  to  be 
allowed  to  remain  in  possession  of  the  pio- 
perty  upon  the  security  which  he  had  already 
given.  The  Lower  Qourt  refused  to  make 
any  order,  observing  that,  as  the  decision  oi 
that  Court  had  been  reversed  by  a  decree  of 
the  High  Court  against  which  an  appeal  bad 
been  preferred  to  Her  Majesty  in  Council,  it 
had  no  longer  any  jurisdiction.  It  is  said, 
in  the  plaintiff's  petition  to  this  Court,  tbat 
the  defendants  have  applied  for  execution  ci 
the  decree  of  the  High  Court  made  on  appeal. 
More  correctly  speaking,  ihey  are  applying 
for  restitution  of  the*  property  from  which 
they  were  ousted  under  the  decree  which  his 
been  reversed. 

The  question  is  whether  the  case  lalki* 
within  Regulation  XVI.  of  1797,  Section  4; 
and  whether  this  Court  can  suspend  the  resci* 
tution  upon  the  security  which  the  plaintiff  has 
already  given,  or  upon  his  giving  fresh  secn« 
rity  for  the  due  performance  of  the  decree 
which  Her  Majesty  in  Council  may  think  it 
to  make  on  the  appeal  against  the  decree  of 
reversal ;  or  whether  they  can  compel  tho 
defendants  to  give  the  like  security  b^ore 
they  are  allowed  to  enforce  restitution. 

In  support  of  the  contention  of  die  de- 
fendants, that  this  case  does  not  fall  within 
the  Section  of  the  Regulation  above  qitotedl» 
the  case  of  Nilkishen  Thakoor  vs.  Beer 
Chunder  Thakoor  Gossain,  decided  by  the  j 
Officiating  Chief  Justice  and  Mr.  Jostioe 
Shumbhoonath  Pundit,  reported  in  the  > 
Weekly    Reporter,    Miscellaneous  Appeals* 
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page  23,  is  relied  upon,  in  which  ic  was  laid 
down  that  there  was  no  power  to  make  such 
an  order  under  Section  4,  Regulation  XVI. 
of  1797.  In  that  case  the  Judges  said : 
"  The  first  Clause  of  that  Section  empow- 
"  ers  the  Court  to  '  order  the  judgment  by 
'*  them  to  be  carried  into  execution '  on 
'  taking  sufficient  security  from  the  party 
*  in  whose  favor  the  judgment  may  be 
** '  passed/  But  that  Clause  does  not  apply, 
**  because  in  the  present  case  there  is  no 
"  judgment  which  is  to  be  carried  into  exe- 
"cution;  the  judgment  of  the  Lower  Court, 
'*  which  would  have  altered  the  state  of 
*'  things  existing  prior  to  the  commence- 
ment of  the  suit,  having  been  simply 
reversed  and  annulled  by  the  order  of 
« this  Court/' 

The  learned  Judge  who  has  referred  this 
case  to  the  full  Bench  remarks :  **  With 
**  every  deference  to  those  learned  Judges, 
•*  it  seems  to  me  that  there  must  be  some 
"judgment  to  be  carried  into  execution, 
'*  because,  if  there  had  been  no  judgment  to 
"be  carried  into  execution,  the  plaintiff, 
"  who  had  executed  his  original  decree, 
**  would  then  have  retained  possession  of 
"  the  property,  and  the  defendant  would  not 
"have  recovered  his  costs  of  this  Court,  or 
'*  of  the  Court  below.  Consequently,  it  seems 
'*lo  me  there  was  a  judgment,  and  also  an 
'•  execution.  I  am  not  prepared,  as  at  pre- 
*'  sent  advised,  to  concur  with  those  two 
^*  learned  Judges  on  that  point ;  and,  there- 
*'  fore,  1  think  it  necessary  to  refer  the 
"  question  for  the  decision  of  a  Full  Bench/' 
We  are  of  opinion  that  the  ruling  in  the 
case  quoted  is  correct. 

Even  if  the  decree  reversing  the  decision 
of  the  Lower  Court  had  not  contained  an 
order  for  restitution,  the  defendants  would 
have  been  entitled  to  be  restored  to  the 
property  of  which  they  had  been  turned  out 
of  possession  under  the  decree  which  was 
reversed. 

A  writ  of  restitution  cannot  properly  be 
said  to  be  a  writ  of  execution  of  the  decree 
ol  reversal,  and  such  a  writ  is  never  classed 
under  the  head  of  writs  of  execution. 

If  a  man  is  turned  out  of  possession  of 
property  under  a  decree  which  is  afterwards 
reversed  on  appeal,  it  would  be  very  unjust 
and  inequitable  to  allow  the  parly  who  ob- 
tained possession  under  that  decree  to  re- 
tain possession  of  the  property  pending  his 
appeal  against  the  decree  of  reversal  even 
upon  his  giving  security ;  it  would  also  be 
unjust  and  inequitable  to  refuse  restitution 
of    the    property    to   the    party    who    had 


been  turned  out,  unless  he  should  give 
security.  It  is  very  just  that,  where  exe- 
cution of  a  decree  would  change  the  state 
of  things  as  they  existed  at  the  commence- 
ment of  litigation,  the  party  wishing  to  en- 
force that  decree  should  give  security,  or 
that  the  party  against  whom  an  existing 
decree  is  given  should  not  be  allowed  to 
remain  in  possession  of  the  property  decreed 
against  him,  pending  an  appeal  against  that 
decree  without  security.  These  are  the 
cases  intended  to  be  provided  for  by  the 
Regulation  above  quoted. 

Here  there  is  no  decree  now  in  existence 
against  the  defendants  who  were  in  pos- 
session at  the  time  when  the  litigation  com- 
menced, the  decree  under  which  they  were 
turned  out  by  the  plaintiff  having  been 
reversed.  Why,  then,  should  the  plaintiff 
retain  the  defendant's  property  upon  giving 
security ;  or  why  should  not  the  defendants 
have  their  property  restored  to  them  with- 
out giving  security  ? 

There  being  now  no  decree  against  the 
defendants,  they  ought  to  be  put  in  the  same 
position  as  they  were  in  before  the  decree  of 
the  Ix)wer  Court  was  given.  This  will  not  be 
the  case  if  they  be  required  to  give  security, 
which  they  may  be  unable  to  do,  or  if  the 
plaintiff  be  allowed,  upon  giving  security,  to 
retain  possession  of  that  which  by  the  decree 
of  reversal  now  appears  not  to  be  his. 

The  defendants  must  be  restored  without 
security  to  all  that  was  taken  from  them  in 
execution  of  the  decree  of  the  Lower  Court. 
In  fact,  the  plaintiff  gave  security  for  such 
restitution  before  he  was  allowed  to  execute 
his  decree.  There  is  no  reason  why  he 
should  be  absolved  from  such  security,  be- 
cause he  has  thought  fit  to  appeal  against 
the  decree  of  reversal. 

As  regards  costs,  if  any,  either  in  the 
Lower  or  Appellate  Court,  awarded  to  the 
defendants  by  the  decree  of  reversal,  we 
think  that  the  case  comes  within  the  Regu- 
lation, and  that  security  may  be  required 
either  from  the  one  party  or  the  other  at  the 
discretion  of  the  Court.  In  this  respect  we 
also  agree  with  the  Judges  who  decided  the 
case  above  cited.  They  say,  "  if  the  appli- 
"  cation  had  been  simply  for  security  to  the 
''extent  of  the  decree,  so  far  as  it  applied 
"  to  the  costs,  we  might  have  acceded  to  its 
"  prayer." 

The  case  will  go  back  to  the  Judge  who 
referred  it,  in  order  that  he  may  deal  with 
the  application  ^  far  as  it  relates  to  the 
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costs,  if  any,  awarded  to  the  appellants  by 
the  decree  of  reversal. 

Jackson,  y. — I  do  not  dissent  from  this' 
decision. 


The  17th  September  1865. 

Present  : 

The  Hon'hie  Sir  Barnes  Peacock,  A7.,  Chtef 
Jmtice,  and  the  Hon'ble»G.  Loch,  L.  S. 
Jackson,  G.  Campbell,  and  A.  G.  Mac- 
pherson,  Judges. 

Pmctice — Ek-parte  motions. 

Application  for  an  order  of  enquiry  in  the 
Criminal  Department  as  to  an  offence 
alleged  to  have  been  committed  hy  Ap- 
pellant in  the  Civil  Court  of  the  Prin- 
cipal Sudder  Amten  of  Hooghly. 

Baroda  Soondery  Dossee,  Petitioner, 

versus 

Hurry  Htir  Mookerjee,  Opposite  Party, 

Bahoos  Peary  Mohun  Mookerjee  and  Mo- 
hevdro  Lai  Shome  for  Peiilioner. 

No  one  for  Opposite  Party. 

It  is  not  the  practice  to  hear  more  than  one  Counsel 
or  vaked  !h  support  of  ex-parte  motions. 

The  following  were  the  grounds  of  the 
application : — 

Grounds  of  Application. 

1.  That  Hurry  Hur  Mookerjee,  havings, 
with  a  view  to  defraud  my  interest  ih 
the  property  he  sold  to  me,  falsely  stated) 
in  the  verified  written  statement  he  filed 
in  the  above  case  on  the  18th  May  1865, 
that  he  had  sold  the  property  to  another 
person,  and  not  to  me,  has  clearly  committed 
fhe  ofFehce  described  in  Section  24  of  Act 
VIIl.  of  1859,  and  Section  193  of  the  Indian 
Penial  Code. 

2.  That  Hurry  Hur  Mookerjee,  having 
falsely  and  fraudulently  deposed  on  oath 
on  the  nth  November  1865,  in  the  above 
e$Lse,  to  the  above  effect,  has  committed  an 
offence  under  Section  193  of  the  Penal 
Code. 

3.  That  Hurry  Hur  Mookerjee,  havfng 
examined  several  witnesses  in  the  above  case 
to  support  his  aforesaid  false  statement,  has 
committed  tlie  offence  described  in  Sections 
109  and  193  of  the  IndisCn  Penal  Code. 


'J  he   case    came    on  for     hearing   h^i 
Bayley   and  Campbell,   JJ,,   hy  wkm  (ke 
following  orders  were  passed: — 

Campbell,  J, — We  see  no  reason  whatew 
for  granting  this  application  whicb  the  Prin- 
cipal Sudd6r  Ameen  has  already  rejected. 

Our  judgment  shows  us  noihing  to  lead  is 
to  suppose  that  the  case  is  one  calling  spt- 
cially  for  public  example,  and  we  will  not 
interfere.     Application  rejected. 

Bayley,  J. — At  tfiis  stage  the  ple»!ier  for 
the  appellant,  Peary  Mohein  Mookeqee,  as 
second  pleader,  stated  he  wished  to  be  baud, 
and  cited  a  decisioh  irota  the  Weekly 
Reporter.  He  then  wished  to  b^  heard  stiO 
further  on  the  facts  as  shewn  in  the  deci^Qii 
of  the  first  Court  which,  he  argues,  will 
prove  the  necessity  of  our  referring  to  the 
Criminal  Court  foi'  enqfuirj'. 

Mr.  Justice  Campbell,  conslderFng  that  the 
case  has  been  sufficiently  gone  Into  bjthe 
first  pleader,  who  was  fully  heard  and  stf 
down,  declines  to  hear  the  second  pleader. 

I  think  he  must  be  heard,  but  on  the  re- 
sponsibility  as  to  improper  use  of  the  Court's 
time. 

On  this  point  let  the  papers  be  laid  befoie 
the  Chief  Justice  at  once. 

By  the  direction  of  the  Chief  Juttitt,  th 
case  was  ordered  to  he  laid  he/ore  the  Full 
Bench  then  sitting  ;  and  the  following  order 
of  the  Full  Bench  tvos  delivered  hy — 

Peacock,  C,J. — It  is  not  the  practice  |to 
hear  more  than  one  Counsel  or  vakeel,  in 
support  of  original  motions  or  applications 
against  which  no  cause  is  shown  in  the  fest 

instance. 

l^he  case  then  went  hack  to  the  DiviH^n 
Court,    which    originally  heard  it,  and  the 
foil owiitg  final  drder  rvas  passed  hy — 

Bayley,  J. — Referring  to  my  previous 
minute  to  the  effect  that  I  thought  a  second 
pleader  should  be  heard  in  this  motion,  a 
Full  Bench  have  now  unanimously  ruled 
that  a  second  pleader  should  not  be  heard. 

It,  therefore,  only  remains  for  nae  to  sty, 
that  I  concur  in  the  above  opinion  of  Mr  J 
Justice  Campbell  on  the  merits  of  the  motiOD.  < 
But  I  would  add  that,  as  our  judgmeht  doesi 
not  express  any  view  of  an  offence  h&viftg  ] 
been  committed,  it  would  be  qtnte  an  lib- 
proper  exercise  of  our  judicial  aiscretion  to 
order  enquiries  in  the  Criminal  DeptftmM 
on  the  basis  of  our  judgment. 

Then  it  is  pressed  xxpchi  tis  that,  is  Ac 
views    expiressed   in  the  jad|fttient  df  tte 
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tormer  Principal  Sudder  Ameen  indicated 
that  Ihere  were  grounds  for  supposing  that 
there  had  been  such  offence,  we  should  act 
upon  the  views  of  that  other  Court,  and 
direct  enquiry  in  the  Criminal  Department. 
But  the  law  is  quite  clear  that  the  Court, 
which  expresses  the  opinion  that  the  offence 
may  have  been  committed  be/ore  ity  should 
or<feF  the  enquiry  in  the  Criminal  Depart- 
ment; and  it  would  be  then,  to  n^  mind, 
quite  illegal  (even  if  the  same  Principal 
Sudder  Ameen  is  no  longer  in  the  Low«r 
Court)  for  us  to  order,  upon  views  expressed 
in  the  Principal  Sudder  Ameen' s  Judgment, 
an  enquiry  into  an  offence  as  to  the  fact  of 
the  existence  of  which  our  judgement  is 
quite  silent. 

This  being  my  opinion,  1  would  reject 
this  application. 

The  xz^di  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Setou-Karr, 

Judges, 

JndgQienl  (Mode  of  re^rdias:). 

Case  No.  466  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  i^th 
April  and  i^h  June  1866, 

Syud  Lotf  Ali  Khap  (Decree-holder), 
Appellant, 

versus 

Syud  Velaet  Ali  Khan  and  others  (Judgment- 
debtors),  Respondents. 

JR^oH  JioheMdrei  Lai  S^k^me  and  Mqulvie 
Sv^d  Muriunmt  fio^ein  {pr  Appellant. 

Moonshee  A  metr  A  li  Khan  Bahadoor 
for  Respondents. 

Directioqs  as  to  the  manner  in  which  a  Ju^ge  should 
write  his  juogment. 

Wi  regret  that  we  are  compelled  to  re- 
m^d  this  case,  owin^  to  the  careless  an<j 
informal  mannpr  in  which  jt  has  been  dis- 
posed of  by  the  Jti^ge.  We  regret  to  have 
to  call  the  atiehtioi|  of  a  Judge  of  Mr. 
Ainslie's  standing  and  experience  to  Sec- 
tions 184  and  185  of  Act  VIII.  of  1859. 
There  is  no  English  decision  in  the  Judge's 
band-writing,  as  appears  by  the  Judge's 
reply  to  a  question  forwarded  to  him  by  the 
Court,  and  we  cannot  take  into  our  con- 
sideration any  vernacular  proceedings  or 
summary  orders  rejecting  petitions^  an4 
giving  no  reasons  por  any  clear  stateinent 
qi  the  dispute  and  the  points  decidec}.  * 


The  Judge  will  tal^e  into  4) is  consid^^" 
tion  the  report  0%  the  Ameen  on  t][iis  lo^g" 
stand ir>g  quarrel;  hp  will  he;%r  the  argu- 
ments or  objections  advanced  by  either 
party  for  or  against  that  report.  He  will 
state  clearly  the  points  for  his  decision,  and 
what  his  decision  may  be  on  each  disputed 
point,  and  whether  he  adopts  the  report  in 
part  and  whole,  and  why.  He  will  in  short 
write  a  clear  and  intelligible  judgment  as  is 
or  ought  to  be  done  in  all  such  cases,  ana 
he  will  leave  any  dissatisfied  party  to  prefer 
an  appeal  if  h^  sIio,uld  t^iink  figt  to.  do.  sp. 

The  appeal  is  decreed,  and  the  case  is  re- 
turned to  the  Judge  for  that  proper  trial 
and  decision,  which  it  has  not  yet  received. 

Costs  will  follow  the.  ultimate  result. 


The  25th  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Limitation — Execution — ^Admission. 

Ca.ses  Nps.  535  and  536  ot  1866. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Deputy  Commissioner  of  Kamrgop, 
dated  the  roth  May  i866,  reversing  an 
order  passed  by  the  Moonsiff  of  Bur- 
pettah,  dated  the  Jth  February  1806, 

Joteeram  Doss  (Decree-holder),  Appellant, 

versus 

Shaikh  Huruf  and  another  (Judgment- 
debtors),  Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellapt. 

Baboo  Motee  Lai  Mookerjee  for  Respondents. 

An  admission  by  a  judgment-debtor  ^ves  the  creditor 
a  fresh  start,  and  avoids  the  limitation  which  miglit 
otherwise  run  against  execution. 

We  are  shewn  precedents  of  this  Court 
which  rple  that  an  admission  by  the  debtor 
gives  the  creditor  a  fresh  start,  and  avoids 
the  limitation  which  might  otherwise  run 
against  execution  (see  Weekly  Reporter, 
Volume  III.,  page  27,  Volutne  V.,  page  31, 
and  V'olume  VI.,  page  12,  Miscellaneous 
cases).  Following  these  precedents  agJiinst 
which  no  adverse  decision  lias  bepn  quoted, 
we  reverse  the  orders  of  the  Deputy  Com- 
missioner and  restore  those  of  the  Moonsiff. 
The  decision  of  the  Lower  Appellate  Court, 
we  observe,  is  very  brief  and  obscure,  and  it 
gives  no  reasons*  for  sfiewii^g  the  Moonsiff 
to  be  wrong  in  ri^yng  tb^(  (he  decree-holder 
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might  have  fil(?rl  his  application  on  the  31st 
of  July  1865,  but  that,  the  Court  being  then 
closed,  he  could  not  file  it  until  the  24th  of 
August  folUowing,  when  he  was  in  time. 
Appeals  decreed  with  costs. 


The  25th  September  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seion-Karr, 

Judges. 
Suit  for  Minor  (by  relative  without  Certificate). 

Case  No.  537  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  8th  May 
1866. 

Mussamut  Luchmee  Koonwar,  Appellant, 

versus 

Bhugwan  Doss,  Respondent, 

Mr.  R.  T.  Allen  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondent. 

Where  there  are  sufficient  grounds  for  permitting^  it, 
a  Court  may,  under  Section  3,  Act  XL.  of  1858,  permit 
a  relative  to  bring  a  suit  for  the  benefit  of  a  minor  with- 
out obtaining  a  certificate. 

We  see  no  grounds  for  interfering  with  the 
order  passed  by  the  Judge.  If  there  are 
sufficient  grounds  for  permitting  it,  the 
Court  may,  under  the  provisions  of  Section 
3,  Act  XL.  of  1858,  permit  a  relative  of  a 
minor  to  bring  a  suit  for  the  benefit  of  the 
minor,  though  such  relative  have  not  obtain- 
ed a  certificate  under  that  law.  The  appeal 
is  dismissed  with  costs. 


The  28th  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Sale  in  ezecntion— Decree  as:aiiist  representa- 
tive—Irregularity— Section  2#,  Act  vin.  of 

1859. 

Cases  Nos.  835  and  841  of  1865. 

Applications  for  review  of  judgment  passed 
on  the  30th  January  /86j,  in  Miscel- 
laneous Appeals  No.  jo6  of  i86jf  and 
No.  384  of  /86s. 

Chowdhry  Shaik  Wahed  Ali  (Decree-holder), 

Appellant^ 

versus 

Musst.  Jumaye  (Judgftient-debtor), 
Respondemtn 


Messrs.    N.    V.  Doyne  and  R.  £.  Twiddle^ 
and  Moonshee  Ameer  Ali  for  Appellant 

Mr.  C.  Gregory  for  Respondent* 

A  decree  can  be  enforced  against  the  repreientatiw 
of  a  deceased  person  only  to  the  extent  of  the  property 
inherited  by  the  former  from  the  latter.  An  objectioa 
by  the  representative,  that  he  has  taken  nothing  by  in- 
heritance, however  valid,  is  not  an  irr^ularity  cootoD- 
plated  in  Section  256,  Act  VIII.  oC  18511,  and  (o«tbe 
raised  before  the  sale  in  execution  of  the  decree  has 
taken  place ;  otherwise,  the  objector  must  seek  to  Hi 
aside  the  sale  by  suit  in  the  Civil  Court. 

Two  preliminary  objections  to  hearing  this 
application  are  raised  by  Mr.  Gregory,  the 
pleader  for  the  opposite  party,  to  the  effect 
that  the  application  is  beyond  time,  and  00 
good  cause  for  the  delay  in  making  it  is 
assigned ;  and,  secondly,  the  application  being 
after  time  should  be  on  full  stamp. 

As  the  application  for  review  has  been 
brought  in  compliance  with  the  suggestXMi 
made  in  the  judgment  of  this  Court,  dated 
2 1  St  September  1865,  and  was  filed  on 
6th  December  1865  within  three  months 
from  the  date  of  that  judgment ;  and,  as  the 
Court  think  from  the  litigation  which  has 
been  going  on  that  there  was  sufficient 
ground  for  delay,  the  Court  reject  th« 
first  objection  and  also  the  second,  as  ikis 
is  a  miscellaneous  appeal,  the  proper  uamp 
for  which  is  one  of  rupees  2. 

To  have  the  case  clearly  before  us,  it  if 
necessary  to  take  down  the  dates  connected 
with  the  litigation.  In  1861  Wahed  Afi 
brought  an  action,  and  obtained  a  deciee 
for  possession  and  mesne-profits  against  the 
heirs  of  Waris  Ali,  among  whom  was  Mustt- 
mut  Jumaye,  one  of  the  parties  now  before 
the  Court.  The  judgment  of  the  first  Co«rt 
against  the  heirs  of  Waris  Ali  was  confirmed 
by  this  Court  on  loth  July  1863.  Tlie  pro- 
perty of  the  defendant  Jumaye  was  attadied 
and  sold  in  execution  on  8th  Oct(^er  186$; 
and  on  the  same  date  she  filed  in  this  Gout 
an  application  for  a  review  of  the  jucigneflt 
passed  on  loth  July.  This  applicadon  ws 
rejected  on  2nd  December  1863,  on  the 
ground  that  the  point  then  raised  in 
the  application  was  not  taken  when  the  case 
was  before  the  Court.  The  point  urged 
by  the  petitioner  was  to  the  efifect  thti 
Jumaye  had  not  succeeded  to  any  property 
of  Shaikh  Waris  Ali,  and,  as  his  heir,  coM 
not  be  held  liable  for  the  wasilat  decreed  hi 
favor  of  the  plaintiff. 

When  the  property  claimed  by  Jumaye 
was  attached,  she  filed  a  petition  of  objet* 
tion  on  9th  September  1863,  stating  that  sbe 
and  other  appellants  had  been  released  frott 
t\ie  plaintiff's  claim  for  mesne-profits,  but 


.i«66.3 


Miscellaneous 


THB   WEEKLY   kBPO&TSR/ 


Xuhngsr 


117 


tt 


9t 


the  Judge  on  5th  October  1863  passed  an 
order  rejecting  the  application,  on  the  ground 
that  her  nsme  did  not  appear  among  those 
released    by    the    High    Court,   *'that  her 
''share   in  the  estate   amounts  to  iSd.  6c. 
ia3.,    she    cannot    be    charged    wasilat 
on  that  share,   but  siie  is  liable  for  her 
"share  of  wasilat  on  those  shares  decreed, 
**vn.,  her  share  in  loas,  Sd,  i^c.  15-12,  she 
**  being  one  of  the  heirs    of  Waris    Ali." 
From   this  order  she  preferred   an   appeal 
to  this  Court,  and  on  8th  July  1864  it  was 
held  that  Jumaye's  liability  under  the  decree, 
as  one  of  the  heirs  of  Waris  Ali,  extended 
only  to  such  property  as  she  may  have  in- 
herited or  received  as  such  heir.     On  27th 
November   1863,    Jumaye  filed  a  petition, 
dbjectmg  to  the  sale  on  account  of  certain 
alleged  irregnlarities  in  the  sale-proceedings, 
and  that  she  was  not  liable,  not  having  in- 
hcrittd  from  Waris  Ali.    Her  objections  were 
disallowed  by  the  Judge  on   15th    March 
t864i  and  from  this  order  she  preferred  an 
appeal  to  the  High  Court,  dated  i8th  June 
1864.    The  Court,  on  30th  January  1865, 
held  that  no  irregularities  in  proclaiming  or 
conducting  the  sale  had  taken  place;  but, 
as  the  High  Court  had  ruled  on  8th  July 
1864  that  the  petitioner  could  be  made  Hable 
only  to  the  extent  of  the  property  she  inherit- 
ed from  her  father,  the  case  was  remand- 
ed to  the  Judge  for  the  determination  of 
the  following  point:    Did  Jumaye    inherit 
from  her  father,  and,  if  so,  to  what  extent? 
and  her  liability  would   be   in   proportion. 
On  27th  May  1865,  the  Judge  found  that 
Tamaye  had  mherited  no  property  from  her 
lather,  and  he  reversed  the  sale.    An  appeal 
•waa  then  filed  by  the  decree-holder,  which 
was   dismissed   on    i8th   September    1865, 
wfch  this  order  that,  under  the  circumstances, 
the  proper  course  for  the  appellants  was  to 
apply  to  the  High  Court  for  a  review  of  its 
Ofdcr  of  30th  January  1865,  for,  were  the  Court 
ibmi  to  reverse  the   decision  of  the  Lower 
Court,   it  would  virtually  be  setting  aside 
its  own  order.    The  present  application  for 
review  has  been  made  in  consequence. 

In  the  judgment  of  15th  March  1864,  the 
Judge  rejected  the  application  to  set  aside 
the  sale  on  two  grounds :  islj  that  there  was 
no  proof  of  irregularity;  2ndf  that,  though 
under  Section  211  Mussamut  Jumaye  was 
responsible  only  to  the  extent  of  the  property 
Inherited  from  Waris  Ali,  this  was  no 
ground  for  interfering  with  a  sale  actually 
made  under  Section  256.  By  some  over- 
sight  this  second   point  was  not  brought  J 
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before  the  Court  when  the  appeal  was  heard 
on  30th  January  1865,  or,  if  it  were  alluded 
to  at  all,  it  certainly  was  not  pressed  as  rl 
should  have  been.  When,  however,  the 
decree-holder  came  up  in  appeal  from  the 
order  of  the  Judge  of  27th  May  1865,  by 
which  the  sale  was  reversed,  this  point  was 
taken  up  and  very  strongly  pressed  upon 
the  Court ;  but,  as  the  Judge's  decision  from 
which  the  appeal  was  preferred  was  clearly 
passed  in  conformity  with  the  instructions 
given  him  by  this  Court  in  their  order  of 
30th  January  1865,  the  Court  felt  that  they 
had  not  grounds  for  reversing  that  order  so 
long  as  the  judgment  of  the  30th  January 
1865  continued  in  force.  The  opposite  part}^ 
has  now  been  called  upon  to  show  cause  why 
this  order  should  not  be  set  aside. 

It  is  urged  upon  the  part  of  Jumaye 
that,  as  the  decree  was  passed  against  her. 
in  her  representative  capacity  as  heir  of  her 
father  Waris  Ali,  the  Court,  in  executing 
the  decree,  is  bound  to  proceed  under  the 
provisions  of  Sections  203  and  211,  Act 
VIII.  of  1859;  that,  though,  as  found  by  the 
Courts,  no  irregularity  in  the  proclamation 
or  conduct  of  the  sale  is  proved  to  have 
taken  place  so  as  to  render  the  sale  liable  to 
reversal  under  the  provisions  of  Section. 
256,  yet  the  sale  is  altogether  illegal  and  a 
nullity,  for  it  has  been  distinctly  found  by 
the  Judge  that  she  inherited  no  property  froin 
Waris  Ali,  and  it  is  only  to  the  extent  of  such 
property,  supposing  her  to  have  inherited  and, 
misappropriated  it,  that  she  could  be  held 
liable. 

On  the  other  hand,  it  is  urged  that  the 
objection  now  taken  by  Jumaye  that  she' 
inherited  nothing  from  her  father  was  never 
made  till  after  the  sale  took  place ;  that,  how- 
ever valid  the  objection  might  be,  unless  it 
were  urged  before  the  sale,  it  could  be  of  no 
avail  to  her,  for  Section  256  of  Act  VIII.  cf 
1859  prescribed  the  grounds  on  which  alone 
a  sale  could  be  set  aside,  and  the  objection 
now  taken  was  not  one  of  those  irregularities 
which  would  entitle  Jumaye  under  Section 
256  to  ask  the  Court  to  set  the  sale  aside. 
In  her  petition  of  the  9th  September  1863 
objecting  to  the  attachment  of  the  property, 
she  did  not  raise  this  objection,  and  it  was 
only  in  her  application  for  review  of  the 
Court's  judgment  of  the  loth  July  1863, 
filed  by  her  pleader  on  8th  October  1863, 
and  rejected  by  the  Court  on  2nd  December 
1863  that  she  brought  forward  her  present 
objection  to  the  execution  of  the  dcfcree 
against  herself.    >» 
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We  think  the  objection  taken  by  Jumaye 
to  the  sale  of  her  property  is  certainly  a 
valid  one,  but  it  was  necessary  that  such 
objection  should  have  been  raised  before  the 
sale  took  place,  or,  if  raised,  it  should  have 
been  made  in  good  time  (Section  247),  other- 
wise it  could  not  be  attended  to,  and  the  ob- 
jector must  seek  his  remedy  in  the  Civil 
Court.  It  is  true  that,  in  the  judgment  of 
this  Court,  dated  8th  July  1864,  it  is  said 
that  Jumaye  has  all  along  put  forward  this 
contention ;  but  with  the  whole  record  before 
us,  the  pleader  for  Jumaye  has  failed  to  show 
that  it  was  urged  before  the  sale  took  place 
except  once  in  her  answer  in  the  regular  suit, 
when  no  issue  was  raised  upon  it.  We  agree 
with  the  learned  Counsel  for  the  petitioner 
that  this  objection,  however  valid,  is  not  an 
irregularity  contemplated  in  Section  256  of 
Act  VIII.  of  1859 ;  that  consequently  the  sale 
which  took  place  before  this  objection  was 
properly  raised  cannot  be  legally  set  aside 
and  must  be  confirmed ;  and  that  the  only 
course  open  to  Jumaye  to  set  it  aside  is  by 
suit  in  the  Civil  Court.  Under  this  view  of 
the  case,  we  amend  our  order  of  the  30th 
January  1865,  and  the  order  of  the  Judge 
of  the  27th  May  1865,  and  the  order  of  this 
Court  dated  the  21st  September  1865,  and 
we  restore  and  confirm  the  order  of  the 
Judge  of  15th  March  1864,  rejecting  the 
application  of  Jumaye  to  set  aside  the  sale, 
and  we  award  costs  to  the  petitioners  in  the 
appeal  No.  306  of  1864  disposed  of  by  this 
Court  on  30th  January  1865,  as  well  as  the 
costs  of  the  present  application.  The  parties 
will  bear  their  own  costs  of  the  intermediate 
proceedings. 


The  28th  September  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Limitation^Execution— Jurisdiction. 

Case  No.  517  of  1866. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Tirhooiy  dated  the 
$oth  June  1866. 

Luchmun  Suhoy  and  others  (Judgment- 
debtors),  Appellants^ 

versus 

Bhugwan  Chunder  Dutt  (Decree-holder), 

Respondent 


Mr,   C.    Gregory   and   Baboo  Dwarkanatk 
Mitter  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdry  for 
Respondent. 

When  execution  is  barred  by  limltatioOy  subsequeai 
proceedings  taken  by  the  decree-holder,  without  objcctioo 
on  the  part  of  the  debtor,  cannot  gfet  rid  of  the  bar  ol 
limitation  and  revive  the  decree. 

Objections  such  as  limitation,  which  practically  affect 
the  jurisdiction  of  the  Court,  should  oe  tried  oy  jtfie 
Court  executing  the  decree. 

This  was  an  application  for  the  execution 
of  a  decree  of  the  Patna  Court  in  force  at 
the  time  of  the  passing  of  Act  XIV.  of  1859, 
The  first  attempt  to  execute  it  was  made  on 
2nd   April    1861,    when    the    decree-holder 
presented   a  petition  which  was  struck  off 
on  the  20th  September  following.     On  25th 
March    1863,   the   petitioner  applied   for   a 
certificate  to    enable    him    to    execute    the 
decree  in  zillah  Tirhoot ;  and,  after  calliag^ 
for  a  report,  a  certificate  was  granted  on  the 
1 6th  June  1863,  and  on   14th  August  pro- 
perty belonging  to  the  debtor  in  zillah  Tir- 
hoot   was    seized.     On    7th    October    the 
debtor  appeared  and  asked  for  time  to  applj 
to  the   Patna  Court,  by  which  the  decree 
had  been  passed,  to  set  it  aside  as  fraud- 
ulent.   No  order  was  passed  on  this  petkkm 
till  27th  June  1864,  when  it  was  rejected, 
and  an  appeal  to  the  High  Court  was  dis- 
missed on  loth  March  1865.    In  the  mean- 
time, as  the  plaintiff  took  no  further  seeps 
to  execute  his   decree,  the    execution-case 
was  struck  off  on   22nd  December    1B64. 
The  present  application  was  ^ed  on  2aiKi 
November  1865,  and  the  Judge  overmled 
the  plea  of  limitation  urged  by  the  d^Jtor^ 
on  the  ground  that  he  had   neglected  to 
plead  it  on  a  former  occasion,  and  had  allow- 
ed the  decree-holder  to  keep    the   decree 
alive,  and  he  therefore  directed  execoti<»  to 
proceed. 

As  the  decree-holder  did  nothing  effective 
till  March  1863,  execution  was  then  barred 
by  limitation,  and  the  Court  execming  die 
decree  should  then  have  refused  the  certii^ 
cate.  When  execution  is  barred  by  limita- 
tion, subsequent  proceedings  taken  by  the 
decree-holder,  without  objection  on  the  poit 
of  the  debtor,  cannot,  as  ruled  by  this 
Court  in  several  cases,  get  rid  of  the  bar  of 
limitation  and  revive  the  decree.  But  it  is 
urged  for  the  respondent  that,  as  this  was  a 
decree  sent  to  another  Court  for  execotioo. 
objections  to  the  execution  couid  only  be 
made  under  Section  280  of  the  Code  of  Pro* 
cedure  in  the  Court  which  passed  the  decree 
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and  not  in  that  which  executed  it.  But  we 
find  that  it  was  ruled  by  a  Division  Bench 
on  31st  January  1866  that  obfections  such 
as'  limitation,  which  practically  affect  the 
jlirisdiction  of  the  Court,  could  and  should 
be  tried  by  the  Court  executing  the  decree 
and  from  the  opinion  expressed  in  this 
judgment,  we  see  no  reason  to  differ.  As, 
therefore,  the  decree-holder  has  failed  to 
show  us  that  any  effective  steps  to  keep  the 
decree  alive  were  taken  till  March  1863, 
when  he  was  clearly  out  of  time,  we  think 
that  further  execution  is  barred;  and  the 
order  of  the  Judge  must  be  reversed.  The 
appeal  fs  decreed  with  costs. 


The  29th  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Spedal  Appeal— Sale— Section  257,  Act  VIII. 

of  Z859— Powers  of  Hi^h  Court  (as  a 

Court  of  revision). 

Case  No.  414  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Purneaky  dated  the  15th 
June  i866y  modifying  an  order  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
tricty  dated  the  i^th  June  rSS^. 

Abdool  Kureem  (Decree-holder),  Appellant^ 

versus 

Ooghun  Lai  (Judgment-debtor),  Respondent, 

Messrs,  C.  Gregory  and  R.  E,  Twidale 

for  Appellant 

Baboo  Pearee  Lai  Roy  for  Respondent. 

A  special  appeal  will  not  He  from  an  order  passed 
ottder  Section  257,  Adl  VIU.  of  1859,  confirming^  a  sale 
of  immoveable  property  in  execution  of  a  decree. 

Th«  Hiffh  Court  cannot  interfere  under  Section  35, 
A£^  XXI  if.  of  1861,  where  a  subordinate  Court  has  nut 
exceeded  its  jurisdiction. 

Seton-Karr^  J, — It  is  urgued  by  the  re- 
spondent that  there  is  no  appeal  in  these  cases 
nnder  Section  257  of  AA  VIIL  of  1859,  but 
Mr.  Gregory  for  the  appellant  has  endeavour- 
ed to  show  that  there  is  an  appeal  under  that 
Section,  as  also  that,  even  if  an  appeal  be 
barred  by  that  Section,  this  Court  can  inter- 
fere under  Section  35,  Aft  XXIII.  of  1861. 

As  regards  the  first  point,  I  have  myself 
no  doubt  whatever  that  no  appeal  lies  und()r 


Section  257.  This  has  been  already  niled  by 
the  Full  Bench  at  pages  83-4  of  the  Special 
Number  of  the  Weekly  Reporter,  and,  indeed, 
it  is  not  easy  to  see  how  the  words  of  the 
Section,  *'  if  appealed  from,  then  the  order 
passed  on  appeal,  shall  be  final,"  can  bear 
any  other  meaning,  viz.,  that  there  is  no 
further  appeal.  The  same  interpretation 
has  been  put  on  these  very  words,  when 
they  occur  in  Section  378,  by  the  majority 
of  the  Full  Bench  in  regard  to  reviews. 
See  Ruling,  page  93,  Volume  V.,  Weekly 
Reporter. 

As  regards  the  second  point,  Mr.  Gregory 
relies  on  the  Full  Bench  Ruling  of  the  31st  of 
August  1866,  which  lays  it  down  that  our 
Court  can  interfere  under  Section  35,  Aft 
XXIII.  of  1 86 1,  whenever  a  subordinate 
Court  exercises  a  jurisdiction  which  it  has 
not,  or  goes  beyond  its  jurisdiction.* 

Mr.  Gregory  has  endeavoured  at  great 
length  to  show  that  the  Judge  has  gone 
beyond  the  jurisdiction  given  him  in  Section 
256,  in  finding  that  the  sale  of  the  6 -pie 
share  is  irregular,  because  it  is  clear  that  no 
second  proclamation  is  necessary,  and  that, 
therefore,  no  material  irregularity  can  have 
been  committed.  Ergo,  he  contends,  the 
Judge  has  considered  fafts  not  contemplated 
by  the  law,  and  has  gone  beyond  his  juris- 
diction in  reversing  the  sale,  for  the  sale 
could  only  be  reversed  on  the  ground  of  a 
material  irregularity  in  publishing  or  con- 
ducting the  sale. 

These  arguments  appear  to  me  to  amount 
to  an  ingenious  bit  of  special  pleading,  and 
to  nothing  more.  The  case  does  not  fall 
within  the  view  of  the  ruling  of  the  Full 
Bench  of  August  last.  The  Judge  had  cer- 
tainly jurisdiction.  He  has  la\s'fully  exer- 
cised, and  he  has  not  gone  beyond  it,  though 
he  may  have  been  wrong  in  holding  that  a 
second  proclamation  for  the  attachment  of 
the  6  pies  was  necessary.  But,  granting  this, 
the  error  of  the  Judge,  if  any,  would  merely 
be  that  he  has  taken  a  wrong  view  of  the 
case.  He  is  not,  to  my  thinking,  and  as  I 
read  his  judgment,  shewn  to  have  gone 
beyond  the  jurisdiction  vested  in  him  to  de- 
cide the  case.  Mr.  Gregory's  contention,  if 
accepted,  would  strain  the  law  beyond  the 
intention  of  its  framers,  and  would  lead  to 
no  satisfactory  results. 

Even  if  the  Judge  be  wrong,  the  judg- 
ment-holder can  take  out  his  execution  again. 

I  would  dismiss  the  appeal,  as  untenable  by 
us,  with  costs. 
*— . 

*  See  Vol.  6,  Miscellaneous  Rulings,  p.  77. 
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.  Lochi  y. — I  agree  with  my  colleague  in 
thinking  the  reasons  urged  by  Mr.  Gregory 
in  support  of  the  admission  of  the  appeal  to 
be  untenable.  Mr.  Gregory  asks  us  to  read 
the  words  in  Section  257  ''and  such  order 
unless  appealed  from»  and,  if  appealed  from, 
then  the  order  passed  in  the  appeal  shall 
be  final''  with  the  following  and  closing 
words  of  the  Section,  and  urges  that  the  word 
'/  final  '*  in  this  place  does  not  mean  finality 
as  regards  appeals,  but  finality  in  regard  to 
a  fresh  aftion.  He  does  not,  however,  deny 
that  the  words  *'  the  judgment  shall  be  final" 
used  in  Section  335,  and  similar  words  used 
m  Sedion  378,  prohibit  an  appeal.  And  it 
may  be  observed  that,  in  Sedion  257,  the 
word  ''final''  is  used  twice,  and,  if  the  closing 
words  of  the  Sedion  are  to  be  read  in  con- 
ne&ion  with  the  one,  they  should  be  so  with 
the  other.  Now,  it  is  not  pretended  that  the 
words  "if  the  objedion  be  allowed,  the 
order  made  to  set  aside  the  sale  shall  be 
final"  mean  "  final  '*  only  in  regard  to  a  fresh 
suit,  and  not  final  as  regards  an  appeal ;  and 
it  is  difficult  to  perceive  why  the  same  word, 
in  such  close  proximity,  should  have  two 
diverse  meanings ;  the  one  meaning  finality 
as  to  appeal,  the  other  meaning  finality  as 
to  another  suit  but  a  right  of  appeal.  If 
further  appeal  were  intended,  it  is  remark- 
able that  the  Legislature  did  not  make  use 
of  terms  such  as  are  used  in  Sedion  231, 
"  The  decision  passed  by  the  Court  shall  be 
subjed  to  appeal  under  the  rules  applicable 
to  appeals  from  decrees."  Though  this 
Question  was  not  immediately  before  the 
Full  Bench,  when  it  pronounced  the  judg- 
ment reported  at  pages  83-84  of  the  Special 
Number  of  the  Weekly  Reporter,  yet  the 
reasons  then  given  for  holding  that  the  word 
"  final "  meant  that  there  was  no  special 
appeal  in  such  cases,  are  quite  applicable  and 
may  be  adopted  in  the  present  case. 

The  second  point,  that  the  Court  is  em- 
powered to  interfere  under  Section  35,  Act 
XXIII.  of  1 86 1,  because  the  Judge  has 
exceeded  his  jurisdiction,  cannot  be  support- 
ed. The  Judge  has  formed  an  opinion  of 
what  the  law  requires  to  be  done,  and  has 
passed  judgment  accordingly.  His  view  of 
the  law  may  be  incorrect,  but,  if  he  has 
committed  such  error  rn  law,  I  do  not  see 
that  he  has  necessarily  exceeded  his  juris- 
diction. Were  the  view  taken  by  the 
pleader  correct,  eveiy  erroneous  view  of  the 
law  would  be  an  exceeding  of  jurisdiction. 

Under  these  circumstances,  I  agree  with 
my  colleague  in  thinking  ^at  the  appeal  is 
inadmissible,  and  reject  it  with  costs. 


The  29th  September  i866« 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  JT/.,  Chi^ 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

MookhtMTB  (Admission  of)^Rttle  39— Umte- 

tioiL 

Petition  against  an  order  pasud  by  tit 
Magistrate  of  Malddk  refuting  to  mtr^ 
the  petitioner  as  a  Mookiear  under  tit 
provisions  of  Act  XX,  of  iS6^. 

Mr.  H.  C.  Joachim,  Petitioner. 

There  is  no  limitation  of  time  for  the  ^rant  of  a  oer-i 
tificate  by  a  ludre  under  Rule  39  of  the  Rnles  for  the 
admission  of  MoMcteajrs. 

Peacock,  C.J, — It  appears  to  me  that 
there  is  no  limitation  which  would  prevent 
the  Judge  of  Dinagepore  from  grantliig  m 
certificate  now  under  Rule  39  of  the  Roles 
for  the  admission  of  Mooktears,  if  be  cxmsi- 
ders  that  the  applicant  is  a  proper  person 
and  properly  qualified.  Circular  Order  No. 
15  of  20th  April  last,  para.  3,  is  not  a  limit* 
ation  of  the  time  for  exercising  the  power 
conferred  upon  the  Judges  under  R^I^  39 
above  mentioned. 

Jackson,  J. — I  am  of  the  same  opinion. 


The  29th  September  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Appeal  to  Privy  Council  (Recall  pf  order  adadl* 

tins:. 


Petition  praying  for  a  review  of 
order  admitting  an  appeal  to  the  Privf 
Council,  and  for  the  rejection  of  ^ 
appeal  in  accordance  with  the  decisioee  of 
a  Full  Bench. 

Woomatara  Debea,  Petitioner. 

Baboo  Opprokash  Chunder  Mookerjee  for 

Petitioner. 


The  High  Court  cannot,  by  reason  merely  of  a  vi* 
ferent  view  of  the  law  subsequently  taken  by  a  Fol 
Bench,  recall  an  order  admitting  an  appeal  t»  tke 
Privy  Comcil. 

The  appeal  having  once  been  admitted, 
the  Court  cannot,  by  reason  merely  of  a 
different  view  of  the  law  since  taken  by  t 
Full  Bench,  recall  the  order  which  it  liti 
^lade.    This  application  moat  be  zefnsed. 
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The  3rd  December  1864. 

■ 

Present : 

The  H(Mi'ble  L.  S.  Jackson,  Judge, 

Jjirisdictioii  (of  Hleh  Coiirt)~^Appeal  to  Privy 
Conndl  (Re-admission  of). 

Mnssamut  Bolakun,  Petitioner. 
Baboo  Ashootosh  Dhur  for  Petitioner. 

The  High  Court  has  no  authority  to*  re-admit  an 
appeal  to  the  Privy  Council  which  has  once  been  dis- 
'  for  default. 


I  DO  not  consider,  nor  has  the  petitioner 
shown,  that  the  Court  has  any  authority  to 
re-admit  an  appeal  to  the  Privy  Council 
m^kh  has  once  been  dismissed  for  default. 


The  3rd  December  1866. 

PrMinti 

The  Hon'bte  L.  S,  Jackson,  Judge, 

Jurisdiction  (of  Hi^^h  Court)— Registration. 

Jugti  Sahoo  and  another,  Petitioners. 

Baioo  Mokinee  Mohun  Roy  for  Petitioners. 

Tlic  High  Court  refused  to  express  any  opinion  on  a 
petition  complaining  of  the  refusal  of  the  Deputy  Com* 
missioDer  of  Hazareebau?h  to  enforce  a  bond  specially 
~  under  XSi  XVT.  of  1864,  and  intimated  that 


fhe  |>etit]oner's  proper  course  was  to  appeal  to  the 

Jmlicial  Commissioner,  and    if  dissatisned  with  his 

*  »r,  to  come  up  in  special  appeal  to  the  High  Court. 


This  is  an  application  by  Baboo  Mohinee 
Mohun  Roy  on  behalf  of  Jugti  Sahoo  in  re- 
spect of  a  bond  specially  registered  under 
Aft  XVL  of  1864,  which  bond  the  petition- 
er is  said  to  have  presented  to  the  Deputy 
Commissioner  of  Hazareebaugh,  with  a  view 
to  its  being  enforced  under  the  provisions  of 
Section  52  of  the  Ad  cited.  The  Deputy 
Commissioner,  it  is  stated,  before  making 
any  order  in  the  matter,  made  a  reference 
to  his  immediate  superior,  the  Judicial  Com- 
missioner of  the  Province;  and  the  Judi- 
cial Commissioner,  entertaining  an  opinion 
adverse  to  the  application  of  the  petition- 
er, communicated  that  opinion  to  the  Deputy 
Commissioner,  who  consequently  refused 
to  enforce  the  bond.  The  petitioner  now 
Uksires  this  Court  to  interfere  in  a  manner 

S>mewhat  simHar  to  that  adopted   by   the 
onunissioner,  that  is,  to  express  its  opinion. 


and  in  that  way  to  influence  extra-judicially 
the  action  of  the  Judicial  Commissioner. 

It  appears  to  me  that  this  would  not  be  a 
proper  course  for  this  Court  to  take.  The 
petitioner,  whose  application  for  the  enforce- 
ment of  the  bond  has  been  refused,  is,  it 
seems  to  me,  in  the  position  of  a  decree-hold- 
er, whose  application  to  execute  his  decree 
has  been  dismissed  or  thrown  out  of  Court. 
The  petitioner's  proper  course,  if  he  is  dissa- 
'tisfied  with  that  order,  is  to  appeal  to  the 
regular  appellate  tribunal  against  the  order  of 
the  Deputy  Commissioner;  and  if  he  obtain 
no  relief  from  that  tribunal,  he  should  then 
come  up,  in  the  usual  course,  by  way  of 
special  appeal  to  this  Court. 

It  appears  to  me  therefore  that  this  ap- 
plication, in  its  present  shape,  must  be 
refused. 


The  4th  December  1866. 
Present : 

The  Hon'ble  G.  Loch  and  A.  G.  MacphersoUi 

Judges. 

Intereat— Relttwpiiahment— iMtalmcatfc 

Case  No.  383  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated 
the  i6th  March  1S66,  affirming  an  order 
passed  by  the  Principal  Sudder  Anum 
of  that  Distri^,   dated  the  jist  October 

Mohan  und  Mojoomdar  (Judgment*debtor), 

Appellant^ 

versus 

Rajah  Purtap  Chunder  Singh  (Decree-hold- 
er), Respondent. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Babbo  Dwarkanaih  Mitter  for  Respondent. 

If  a  decree-holder  (fives  up  a  portion  of  his  claim  and 
verbally  agrees  to  receive  the  remainder  by  instalments, 
he  does  not  thereby  give  up  interest  to  which  be  is  en- 
titled under  the  decree. 

Loch,  J, — ^The  only  objection  taken  be- 
fore us  is  that  the  decree-holder  claims  in- 
terest, which,  under  the  terms  of  the  verbal 
agreement  by  which  he  was  to  receive  a 
portion  of  the  mohey  due  under  the  decree 
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by  instalments,  he  is  not  entitled  to.  We 
see  no  grounds  for  interfering  with  the  order 
passed  below ;  for  if  the  decree-holder  gave 
up  a  portion  of  his  claim,  and  verbally 
agreed  to  receive  the  remainder  by  instal- 
ments, he  did  not  thereby  give  up  interest 
to  which  he  is  entitled  under  the  decree. 
The  appeal  is  dismissed  with  costs. 


The  4th  December  1866. 
Present: 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Procedure — Benamee. 

Case  No.  567  of  1866. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  Mr,  H,  B,  Lawford,  Judge  of 
Jessore,  dated  the  2nd  August  1866, 

Omesh  Chunder  Roy;  Appellant, 

versus 

Bibee  Ashrufoonissa  and  another,  Respondents, 

Bahoos  SreencUh  Doss  and  Bungshee  Dhur 
Sein  for  Appellant. 

No  one  for  Respondents. 

A  purchased  B*s  rijrhts  at  a  sale  in  execution  of  a 
decree  of  a  Civil  Court,  but  found  the  lands  in  the  pos- 
session of  C,  a  purchaser  at  a  sale  by  the  Collector's 
Court.  A  prayed  to  be  put  in  possession  summarily,  alleg- 
ing C  to  hold  merely  benameejfor  B, — Held  that  ^could 
not  proceed  summarily,  but  must  bring  a  regular  suit. 

Mcupherson,  J, — It  appears  to  us  that, 
whether  under  Sections  227  and  228  of  the 
Civil  Procedure  Code,  or  Section  269,  the 
Lower  Court  has  acted  rightly,  and  that  the 
proper  course  for  the  appellant  is  to  bring  a 
regular  suit  to  establish  his  rights. 

The  appellant,  having  purchased  the  rights 
of  Ashrufoonissa  in  certain  lands  at  a  sale 
in  execution  of  a  decree  of  the  Civil  Court, 
finds  one  of  the  respondents  in  possession, 
the  latter  having  purchased  at  a  sale  in  the 
Collector's  Court,  and  having  been  put  in 
possession  by  that  Court.  The  appellant's 
case  is  that  the  respondent  in  question  holds 
merely  benamee  for  Ashrufoonissa,  and 
therefore  that  his  title  is  worthless  as 
against  appellant.  That  is  matter  for  a 
regular  suit,  and  cannot  be  disposed  of  sum- 
marily  on  the  present  application. 

The  appeal  is  dismissed^ 


The  5th  December  1866. 

Present: 

The  Hon'ble  G.  Loch  and  A;  G.  Macpherson, 

Judges. 

•   Sale— Section  256,  Act  VIII.  of  x8s|. 

Case  No.  554  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backer gungt^  dai^d  the 
28th  July  1866,  reversing  an  order 
passed  by  the  Moonsiff  of  that  District^ 
dated  the  12th  May  1866, 

Ishan  Chunder  Dutt  Pecree-boldcr), 

Appellant, 

versus 

Mothooranath  Doss  (Judgment-debtor), 
Respondent, 

Baboos  Romesh  Chunder  Miiter  and  Mi 
Monee  Sein  for  Appellant. 

No  one  for  Respondent 

An  application  for  the  reversal  of  a  sale,  made  ^hb$ 
its  confirmation  and  after  the  expiry  of  30  days  frani 
the  date  of  sale,  is  inadmissible  under  Section  306.  Act 
VIU.  of  1859. 

Zoch,  ^.— This  application  for  the  re- 
versal of  the  sale  was  made  several  days 
after  the  sale  had  been  confirmed,  and  after 
the  period  of  thirty  days  from  the  date  of 
sale  had  expired.  We  think,  therefore,  thai 
the  debtor  was  not  entitled  to  be  heard 
under  Section  256,  Act  VIIL  of  1859.  Wc 
reverse  the  order  of  the  Judge  with  costs. 


The  6th  December  1866. 

Present: 

The  Hon'ble  G.  Loch  and  A.  G.  Macpb^soBt 

Judges. 

Decree  (Amendment  of)— Appeal— Review. 

Case  No.  62s  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by     the     Principal    Sudder     Awutn    of 
,    Patna,  dated  the  irth  August  iS66. 
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Massamut  Busseerun  (Objector),  Appellani, 

versus 

Massamut  Alfun  (Decree-holder)  and  Mussa- 
mut  Buzlun  (Judgment-debtor),  Respond- 
ents, 

Baboos  Kishen   Kishore  Ghose  and   Greesh 
Chunder  Ghose  for  Appellant. 


No  one  for  Respondents. 


An  appeal  will  not  lie  agfainst  an  order  for  execution 
merely  on  the  jirround  that  there  is  an  error  in  the  decree, 
and  that  ^e  dcjkree  should  have  been  in  terms  other 
than  it  is. 

Macpherson,  J, — The  decree  in  this  case 
is  against  the  defendant  (appellant)  person- 
ally. She  appeals  against  an  order  for  exe- 
cution which  has  been  issued  against  her 
personally^  on  the  ground  that  the  decree  is 
wrong,  having  been  by  mistake  drawn  up 
against  her  personally,  instead  of  as  repre- 
sentative of  her  late  father  Ahmed  Ali.  It 
may  be,  and  very  probably  is,  as  she  con- 
tends, that  the  decree  has  been  carelessly 
drawn  up,  and  that  the  Court  which  passed 
the  judgment  did  not  mean  to  render  her 
personally  liable.  But  this  is  a  matter 
which  we  cannot  interfere  with,  in  the  form 
in  which  it  is  now  brought  before  us.  If 
the  decree  is  wrongly  drawn  up,  it  may  be 
set  right  by  the  Court  which  passed  it,  on 
an  application  being  made  for  a  review  of 
judgment  in  order  to  correct  the  error. 

The  appeal  is  dismissed  with  costs. 


■ 

The  6th  December  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Certificate  (under  Act  XL.  of  1858)— Will. 

Case  No.  574  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backer  gunge ,  dated  the 
28th  July  j866. 

Nund  Coomar  Gungopadhya,  Appellant, 

versus 

Rakhal  Chunder  Roy  and  others, 
Rapondents. 


Baboo  Romesh  Chunder  Mttter  for 
Appellant. 

Baboo  Dwarkanath  Mttter  for  Respondents. 

A  Judg^e  is  not  precluded,  by  reason  of  a  will  and  the 
existence  of  executors  under  the  will  who  have  taken 
out  certificate  under  Act  XL.  of  1S58,  from  enquiring 
into  a  complaint  against  the  executors. 

Locht  y, — ^The  pleader  for  the  respondents 
states  that  he  is  unable  to  support  the  judg- 
ment of  the  Lower  Court.  We  think  that 
the  Judge  is  in  error  in  supposing  that,  by 
reason  of  the  will  and  the  existence  of  exe- 
cutors under  the  will  who  have  taken  out 
certificate  under  Act  XL.  of  1858,  that  he  is 
precluded  from  enquiring  into  this  case. 
The  terms  of  Section  21  are  general,  and 
we  think  the  Judge  should  examine  the  will, 
and  also  take  evidence  as  to  the  truth  of  the 
complaint  made  by  the  petitioner  against  the 
executors.  We  remand  the  case  for  the 
purpose. 


The  7th  December  1866. 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, . 

Security  for  costs. 

Hufazutoollah  Chowdry  (Respondent), 

Petitioner^ 

versus 

Humeedhur  Rohman  (Appellant),  Opposite 

Party. 

Baboo  Mohifue  Mohun  Roy  for  Petitioner. 

Mr.  R.  T.  Allan  for  Opposite  Party. 

QwBre.'^y^ei^'eiXt  in  a  case  in  which  the  appellant 
is  not  residing  out  of  the  British  territories  in  India, 
the  Hifi^h  Court  has  authority  to  demand  security  for 
costs  mva  the  appellant  after  the  issue  of  summons, 
1.  e.i  notice  of  the  appeal. 

This  was  a  rule  by  Hufazutoollah  Chow- 
dry, in  accordance  with  an  order  passed  by 
Mr.  Justice  Norman  calling  upon  the  appel-. 
lant  Humeedhur  Rohman  to  show  cause 
why  he  should  not  be  required  to  give  secu- 
rity for  costs. 

Mr.  Allan  appears  on  behalf  of  the  appel- 
lant, and  has  shown  cause. 

The  questions  as  it  appears  to  me,  which 
have  to  be  considered  in  dealing  with  this 
application,  are  tjiese:   fitst^  whether  the 
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Court  has  authority  to  demand  security  for 
costs  from  the  appellant  (the  case  not  being 
one  in  which  the  appellant  is  residing  out  of 
the  British  territories  in  India)  after  the 
issue  of  summons,  /.  e.,  notice  of  the  appeal  ; 
secondly y  whether  this  application  has  been 
made  within  a  leasonable  time ;  thirdly ^  whe- 
ther the  respondent,  by  his  appearance 
and  appointing  vakeels  generally  to  defend 
the  appeal,  has  not  waived  any  right  which 
he  might  have  to  call  upon  the  appellant 
to  furnish  security;  znd,  fourthly ,  whether 
any  case  for  demanding  such  security  has 
been  made  out. 

On  the  ist  point  I  confess  that  I  have 
Considerable  doubt ;  and,  if  it  were  necessary 
expressly  to  decide  the  point,  I  am  in- 
clined to  think  that  I  should  refer  it  for  the 
decision  of  a  Full  Bench,  because  it  has 
be^n  pointed  out  to  me  that  a  case  has 
already  been  determined,  and  security  been 
taken  by  a  Bench  of  this  Court  in  circum- 
stances very  like  those  of  this  case.  But  it  is 
not  necessary  to  decide  this  point  in  the  pre- 
sent case,  for,  on  the  2nd  point,  it  appears  to 
me  that  this  application  has  not  been  made 
within  a  reasonable  time.  The  appeal  was 
preferred  to  this  Court  on  the  7th  May.  The 
nth  August  was  the  date  ultimately  fixed  for 
hearing  the  appeal.  The. respondent  actually 
appeared  on  the  13th  June.  He  appoints, 
by  the  vakalutnamah  filed  on  that  day, 
several  of  the  vakeels  of  this  CoUrt  for 
the  purpose  of  defending  the  appeal  gener- 
ally; and,  by  so  doing,  he  unquestionably 
allowed  the  appellants  to  believe  that  it  was 
his  intention  to  defend  the  appeal  upon 
its  merits.  It  was  not  until  the  20th 
August  (2  months  and  7  days  later)  that 
this  application  was  put  in.  The  case  de- 
cided in  the  Privy  Council,  7  Moore,  p.  431, 
(case  of  Wise  vs,  Juggobundhoo  Bose)  seems 
to  show  that  the  Judicial  Committee  of  the 
Privy  Council  favored  the  contention  of  the 
appellant's  Counsel  in  that  case  that,  by  such 
conduct,  ihe  respondent  had  in  fact  waived 
his  right,  if  he  had  any,  to  demand  security 
for  costs.  I  doubt  very  much  whether,  in 
such  circumstances  as  this,  even  if  a  primd 
facie  ground  for  demanding  security  were 
made  out,  the  defendant  would  be  entitled 
to  insist  upon  it. 

But,  beyond  that,  it  appears  to  me  perfectly 
clear  that,  in  this  case,  no  good  ground  is 
made  out  for  demanding  security  for  costs. 
I  observe  it  stated  in  the  petition  that  the 
suit  in  this  case  was  for  Rs.  47,220,  and 
the  Court  has  given  a  degree  to  the  plaintiff 
for  Rs.   1,410.    That  shows  that  the  suit 


was  not  altogether  groundless.  Then,  tgdn, 
documents  have  been  filed  which  sbov 
that  the  appellant  (plaintiff)  has  mortgiged 
certain  portions  of  this  property.  But  it  ii 
not  shown  either  that  these  properties  hitK 
been  mortgaged  to  the  extent  of  their  foil 
value,  or  that  the  plaintiff  (appellant)  his 
no  other  property,  or  is  unable  to  pay  the 
costs  of  this  appeal  if  unsuccessful. 

It   appears    to    me,    therefore,   ineflpect- 
ively  of  the  first  point  on  which    1  hav^ 
intimated  a  doubt,  that  this  is  not  a  case  in 
which  the  appellant  should  be  called  apes  to 
furnish  security  for  costs. 

The  rule  will  therefore  be  discharged* 


The  8th  December  1866, 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  fudges. 

Costs. 

Cases  Nos.  601  and  606  ot  1866. 

Miscellaneous  Appeals  from  an  order  pfss- 
ed  by  the  Judge  of  laymensinghy  dated  fk 
7lh  July  1866,  affirming  an  order  pauei 
by  the  Officiating  Principal  Suddtr  Amset 
of  that  District,  dated  the  8th  Deeemhe 
1863. 

Horo  Moyee  alias  Horo  Monee  Debia  and 
another  (Decree-holders),  Appellants, 

versus 

Ram  Kishore  Acharjee  (ludgment-dcbtor) 
and  Bhoobun  Moyee  Debia  Chowdt^in 
(Objector),  Respondents^ 

Baboos  Romesh    Chunder  Mitter  and  Mo- 
hinee  Mohun  Roy  for  Appellants. 

Baboo  Sreenaih  Doss  for  Respondents. 

A,  under  a  decree  a^nst  B,  took 


^ of^J 

estate  and  continued  T  Ktu^itioB  whic&  ha4  bcesotg; 
menced  by  ^'5  manager  andin  which  be  was  umcoesanl 
and  charg^ed  with  the  costs  of  suit.  B  meattwtSK  havmy 
appealed  to  the  Privy  Coundl,  obtained  a  decree  reyr» 
\ng  her  to  possession  ofthe  estate. — Held  l^imkAcafMvk 
recover  the  costs  he  was  charged  with  froin  the  estate* 

Loch,  7.— The  suits  to  wfatdi  tliesc  ci- 
cution- cases  relate  were  instituted  by  * 
manager  appointed  to  take  charge  of  the 
estate  of  Bhoobun  Moyee  Debia,  wkose 
right  to  the  said  estate  was  at  the  time  cwi- 
tested  by  Ram  Kishore  Achariee.  R»m 
Kishore  Acharjee  succeeded  in  G»tainisjr « 
decree  against  Bhoobun  Moyee ;  and  noder 
that  decree,  having  taken  possesskm,  ^^^\ 
ed  the  acts  of  the  maaager,  asd  canied  Aese 
^cases  up  in  appeal  to  ^m  High  Court,  whefc 
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he  was  defeated  and  charged  with  the  costs 
of  suit.  In  the  meantime  Bhoobun  Moyee, 
having  appealed  to  the  Privy  Council,  ob- 
tained a  decree  restoring  her  to  possession 
of  the  estate,  and  Ram  Kishore  now  prays 
that  he  may  be  relieved  of  the  costs  with 
which  he  has  been  charged  in  these  two 
cases»  and  that  they  may  be  charged  to  the 
estate  of  Bhoobun  Moyee;  and  the  pleader, 
ID  support  of  his  application,  quotes  a  deci- 
.eion  reported  at  page  i,  Volume  i,  Weekly 
Reporter,  Miscellaneous,  in  which  the  costs 
incurred  by  a  manager  bond  fide  were 
charged  to  the  estate.  We  think  that  the 
position  of  a  manager  appointed  by  order  of 
a  Court,  and  that  of  a  party  found  to  be 
wrongly  in  possession  as  Ram  Kishore,  was 
declared  to  be  by  the  judgment  of  the  Privy 
Council,  are  very  different.  Ram  Kishore, 
on  obtaining  possession,  took  up  the  cases, 
and  carried  on  the  appeals,  and  was  made 
liable  to  the  costs.  He  cannot,  we  think, 
DOW  seek  to  make  the  estate,  of  which  he 
was  wronely  in  possession,  liable  for  those 
costs,  on  the  ground  that,  if  he  had  succeed- 
ed, the  estate  would  have  benefited.  We 
dismiss  these  appeals  with  costs. 

The  loth  December  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Mac- 
pherson.  Judges. 

Sale  in  Execution  (ReTersal  of)— Section  286, 
Act  VIII.  of  1859. 

Case  No.  596  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Bhau- 
gulporCy  dated  the  2nd  June  1866. 

Mussamut  Parbutty  (Judgment-debtor), 

Appellant^ 

versus 

Gtrdharee  Lall  (Decree^holder),  Respondent, 

Mr,  R,  T,  Allan  and  Baboo  Romesh 
Chunder  Mitter  for  Appellant. 

No  one  for  Respondent. 

On  an  application  to  set  aside  a  sale  of  immoveable 
Dcoperty  in  execution  of  a  decree  under  Section  256,  Act 
yiil«  of  iS59t  before  ascertaining  whether  any  substan- 
tial injury  nas  accrued  to  the  debtor,  the  Court  must 
taunt  to  a  distinct  iindinsf  that  there  has  been  an  irregu- 
'  larity  in  publishing  or  conductiug^  the  sale. 

Loch,  J. — Wk  think  that  the  Principal 
Sadder  Ameen  has  disposed  of  this  case  on  a 
wrong  principle.  Section  256  provides  that 
application  may  be  made  to  set  aside  a  sale 
on  the  ground  of  material  irregularity  in  con- 
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ducting  or  publishing  the  sale,  and  then  pro- 
vides that,  even  if  such  irregularity  be  proved, 
the  sale  shall  not  be  set  aside,  unless  the 
debtor  have  sustained  substantial  injury  by 
reason  of  such  irregularity. 

In  this  case  the  Principal  Sudder  Ameen,  . 
instead  of  coming  to  a  distinct  finding  as  to 
the  existence  or  otherwise  of  irregularity  in 
publishing  the  sale,  has  turned  his  attention 
to  ascertain  whether  any  substantial  injury  has 
accrued  to  the  debtor.    But,  till  an  irregularity 
be  shewn  to  have  taken  place,  further  enquiry 
is  unnecessary,  for  it  is  only,  if  substantial 
injury  be  caused  by  reason  of  the  irregular- 
ity, that  the  applicant  can  claim  to  have  the 
sale  set  aside.    The  Principal  Sudder  Ameen 
must  first  determine  whether  the  provisions 
of  Section  249  have  or  have  not  been  com- 
plied with.    If  they  have  not,  then  he  must 
determine  whether  the  applicant  has  suffered 
substantial  injury  by  reason  of  the  omission 
of  one  or  other  of  the  steps  prescribed.    The 
fact  that  the  judgment-debtor  was  aware  that 
the  sale  was  about  to  take  place  is  nothing 
to  the  purpose.    The  object  of  the  proclama- 
tion  prescribed  by   Section  249  is  to  give 
notice  to  purchasers,  not  for  the  information 
of  the  debtor.    The  Principal  Sudder  Ameen 
should  have  examined  the  peadah  who  issued 
the  proclamation  and  who  made  the  attach- 
ment, and  persons  who  accompanied  him  on 
the  part  of  the  decree-holder.     If  it  be  neces- 
sary to  go  into  the  question  of  injury,  the 
Principal  Sudder  Ameen  should  endeavour 
to  secure  the  attendance  of  those  witnesses, 
whose  evidence  the  applicant  declares  to  be 
material  to  the  case.     We  remand  this  ckse 
to  the  Principal  Sudder  Ameen  to  be  dis- 
posed of  with  reference  to  the  above  remarks. 

The  loth  December  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Mahomedan  Law— Guardianship  of  Minors- 
Mother— Paternal  Uncle. 

Case  No.  594  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Chittagong,  dated  the 
gth  June  1866. 

Shaikh  Alimodeed  Moallem,  Appellant, 

versus 
Musst.  Syfoora  Bibee,  Respondent. 

Moulvie  Syud  Murhumut  Hossein  for 

Appellant. 
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No  one  for  Respondent. 

According  to  Mahomedan  Law,  a  mother  has  a  pre- 
ferential right  over  the  paternal  uncle  to  the  guardian- 
ship of  minqrs  and  to  the  custody  of  their  persons. 

Macpherson,  J. — We   see   no  reason  to 
nterfere. 

The  paternal  uncle  has  no  legal  right 
(according  to  Mahomedan  Law)  to  the 
guardianship  of  the  property  of  the  minors 
in  preference  to  the  mother,  while  it  is  ad- 
mitted that  the  mother  has  the  preferential 
right  to  the  custody  of  their  persons. 

The  case  might  have  been  different,  had 
the  appellant  proved  that  he  had  been  ap- 
pointed guardian  or  manager  by  the  deceas- 
ed, but  this  he  has  not  done. 

The  appeal  is  dismissed. 


The  loth  December  1866. 

Present  : 

-    The  Hon'ble  G.  Loch  and  A.  G.  Mac- 

pherson,  fudges. 

Onus  proband! — Transfer  of  decree. 

Case  No.  671  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge   of    West  Burdwan,  dated 

.  the  3rd  July  1866,  affirming  an  order 
passed  by  the  Moonsiff  of  Rcuthanuggur, 
dated  the  12th  December  186^. 

Gunesh  Mohapattur  (Judgment  debtor), 

Appellant, 

versus 

Chundee  Churn  Kitunya  (Decree-holder), 

Respondent. 

Baboo  Poorno  Chunder  Shome  for 
Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

1\Aomis  is  on  the  party,  to  whom  a  decree  has  been 
transferred,  to  prove  his  title  to  execute  if  it  be  dis- 
puted. 

Loch,  J. — This  case  must  be  remanded 
in  order  that  the  Judge  may  ascertain 
whether  the  party  seeking  to  execute  the 
decree,  who  is  not  the  original  decree-holder, 
has  any  legal  title  to  execute  it.  The 
debtor  is  not  bound  to  prove  anything  in 
such  a  case,  but  the  party  to  whom  a  decree 
has  been  transferred  must  prove  his  title  to 
execute  if  his  title  be  disputed. 


The  1 2th  December  1866. 
Present : 

The  Hon*ble  G.  Loch  and  A.  G.  Mac- 
pherson,  Judges. 

Re-sale  in  execution  of  decree — A|»peal — Sec- 
tion 254,  Act  VIII.  of  1859L 

Case  No.  592  of  1866. 

Miscellaneous  Appeal  from  an  order  pasted 
by    Moulvie    Iradut    Ali'  Khan,    Prin- 
cipal Sudder  Ameen  of  Shahabad,  daied^^ 
the  jth  July  1866. 

Baboo  Sooruj  Buksh  Singh  (Decree- 
holder),  Appellant, 

versus 

Sree  Kishen  Doss  (Auction-purchaser), 

Respondent. 

Baboo  Sreenath  Doss  for  Appellant. 

Baboo  Poorno  Chunder  Shome  for 
Respondent. 

A  bid  for  a  property  put  up  ta  sale  in  executioii  of  t 
decree  held  by  B,  and  the  lot  was  knocked  down  to  hin. 
The  next  day  the  property  was  sold  in  execution  of  a 
decree  held  by  C  who  had  a  previous  lien  on  the  est^e, 
and  A  consequently  refused  to  pay  the  purchase-monej. 
The  property  having  been  re-sold  under  Section  254, 
Act  VIII.  of  1859,  for  a  sum  less  than  that  Ind  by  i4,  he 
was  held  liable  for  the  di£Ferencc. 

An  appeal  lies  from  an  order  in  such  a  case,  Sectkm 
254  placing  the  decree-holder  and  the  defaulting  par- 
chaser  in  the  position  of  parties  to  a  suit. 

Loch,  J. — We  think  the  decree-holder  is 
entitled  to  recover  from  the  ^rst  auction- 
purchaser  the  difference  between  his  bid 
which  he  failed  to  make  good,  and  the  sum 
for  which  the  property  was  ultimately  sold. 
The  grounds  on  which  the  Lower  Court  has 
released  the  respondent  from  this  claim  are 
altogether  untenable.  The  respondent  bid 
for  a  property  put  up  to  sale  in  execution  of 
the  decree  held  by  the  appellant.  The  lot 
was  knocked  down  to  him.  The  next  daj 
the  property  was  sold  in  execatkm  of  a 
decree  held  by  another  party  who  bad  a  pre- 
vious lien  on  the  estate,  and  conseqaently 
the  respondent  refused  to  pay  the  purchase- 
money  ;  and,  under  the  provisions  of  Sectkm 
254,  die  property  was  resold  for  a  sum  less 
than  that  bid  by  the  respondent,  and  H  is 
to  recover  that  difference  that  die  present 
application  is  made.  We  think  the  respond- 
ent, notwithstanding  the  subsequent  sale 
on  the  following  day,  was  bound  to  make 
good  his  purchase.  He  had  purchased 
something,  though  perhaps  less  than  what 
he  expected ;  and,  if  he  chose  to  bid,  he  was 
bound  to  complete  his  purchase. 

It  is  said  that  in  this  case  no  appeal  fies 
to  this  Court,  as  the  parties  are  not  in  the 
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position  of  parties  to  the  suit ;  but,  looking 
at  the  wording  of  the  laiter  end  of  Section 
254,  we  think  the  parties  for  the  purposes 
of  this  case  may  fairly  be  considered  to 
come  within  the  meaning  of  the  term  *' parties" 
used  in  Section  ix,  Act  XXIII.  of  1861. 
The  words  of  Section  254  are  as  follows: 
"  If  the  proceeds  of  the  sale  which  fs  even- 
"  tualty  consummated  be  less  than  the  price 
"bid  by  such  defaulting  purchaser,  the 
t*  difference  shall  be  leviable  from  him,  under 
"the  rules  for  enforcing  the  payment  of 
"  money  in  satisfaction  of  a  decree  of 
."Court."  The  law,  therefore,  for  the 
purpose  of  realizing  the  difference  between 
the  defaulter's  bid,  and  the  sum  for  which  the 
property  is  actually  sold,  places  the  decree- 
holder  and  the  defaulting  purchaser  in  the 
position  of  parties  to  a  suit;  and,  as  such, 
the  rules  applicable  in  other  appeals  are 
Itpplicable  to  them.  We  reverse  the  order 
of  the  Lower  Court  with  costs,  and  direct 
the  Principal  Sudder  Ameen  to  realize  the 
amount  due  by  the  defaulting  purchaser 
oader  the  provisions  of  Section  254. 


The  13th  December  1866. 

Present : 

The   Hon'ble   G.   Loch   and   A.    G.    Mac- 

pherson,  Judges, 

Review— Execution. 

Case  No.  569  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  IV,  Ainslie,  Judge  of  Patna, 
dated  the  ^oth  May  1866, 

Syud  Lotf  AU  Khan  (Decree-holder), 
Appellant^ 

versus 

The  Court  of  Wards  on  behalf  of  the 
Maharajah  of  Durbhanga  (Judgment- 
debtor),  Respondent. 

Moulvie  Murhumut  Hossein  and   Bahoo 
Mohendro  Lall  Shome  for  Appellant. 

Baboos  Kishen  Kishore  Gkose  and  Jugada- 
nund  Mookerjee  for  Respondent. 


A  Judge  has  power  to  review  an  order  passed  by  him 
i  o  execution  of  decree.  Thus,  where  the  Higrh  Court, 
i  II  rejectiDgan  fiippliciftion  for  review  of  judgment,  amend- 


ed an  error  in  tMe  decretal  order  reducing  the  amount 
recoverable  by  the  decree-holder,  and  the  decree-holder, 
though  aware  of  the  alteration  made  in  the  decree, 
applied  to  the  Court  below,  and  took  away  the  whole 
amount  of  the  original  decree,  the  Judge's  subsequent 
order,  directing  a  refund  of  the  sum  taken  in  excess  by 
the  decree-holder,  was  upheld. 

Lock,  y, — ^It  is  evident  in  this  case  that, 
though  the  application  for  review  of  judg-* 
ment  was  rejected,   this   Court,   when    re- 
jecting it,  amended  an  error  in  the  decretal 
order  regarding   the   mode    in    which    the 
^amount  of  interest  was   to   be   calculated, 
and   this  alteration    made    a    considerable 
difiference  in  the    amount    recoverable    by 
the  appellant.     The  money  due  under  the 
decree  with  interest  calculated  at  the  rate, 
as  originally   directed   in   the   decree,   had 
been  deposited  by  the  respondent,  and  the 
appellant,   though   aware  of    the   existence 
of  the  subsequent  alteration  made  on  26tb 
July  1864,  applied  to  the  Court  below  and 
took    away    the   whole   of   the   money,   no 
opposition  being  made  by  the  respondent, 
and   no   reference  being   made    either    by 
him   or  the  Court  to  the  amended  order. 
On  14th  March  1866,  the  respondent  ap- 
peared before  the  Judge,  with  the  amended 
order  in   his   hand,   and    prayed   that    the 
decree-holder  might  be  called  upon  to  refund 
the  sum  of  Rupees  7,694-6-4  taken  by  him 
in  excess  of  the  sum  actually  due  to  him, 
and    the    Judge    directed     the     refund    to 
be  made. 

It  is  urged  by  the  appellant  that  no  case 
is  before  the  Court— that  the  decree  having 
been  struck  off  as  satisfied,  and  so  long  a 
time  having  elapsed   since  that  order  was 
made,  the  case  cannot  be  re-opened.    It  has, 
however,    been     ruled     (Weekly    Reporter, 
Special   Number,    p.    66.    Haradhun    Moo- 
kerjee,    Petitioner;,    by    the     majority     of 
a  Bench  of  three  Judges,  that  a  Judge  has 
power  to  review  an   order  passed  by  him 
in  execution  of  decree,  and  the  present  ap- 
plication may  be  considered  as  of  the  nature 
of  a  review.    The  respondent  was  doubtless 
very  negligent  in  not  producing  the  amend-* 
ed  order  of  the  High  Court  at  an  earlier 
period,  but  the  appellant  had  no  right  to 
apply    for    money    to    which,    under    that 
amended  order,   he  knew  that  he  had  no 
claim.    We  confirm  the  order  of  the  Judge, 
requiring   the   decree-holder,  appellant,  to 
I  refund  the  sum  of  Rupees  7,694-6-4 ;  but, 
considering  the  great  negligence  manifested 
by  the  respondent,  which  has  rendered  ne- 
cessary    these     subsequent     proceedings, 
without  interest,   and   each  party  will  pay 
his  own  costs  in  Aiis  appeal. 


»8 


Miscellaneous 


TH«  Wf  EKLY  RfPOXm. 


Ruiings. 


[VoLn 


The  14th  December  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Special  Appeal— Section  27,    Act  XXIII.   of 
1861— Contribution  for  costs. 

Lowazima  Special  Appeal  from  a  decision 
passed  by  the  Additional  Principal  Sudder 
Ameen  of  Mymensinghy  dated  the  26th 
yuly  t866y  modifying  a  decision  passed  by 
the  Sudder  Ameen  of  that  District,  dated 
the  t^th  September  186$, 

Kislo  Coomar  Chowdhry  (one  of  the  De- 
fendants), Appellant^ 

versus 

Anund  Moyee  Chowdhrain  (Plaintiff), 
Respondent, 

Baboo  Romesh  Chunder  Mitter  for  Appellant. 
No  one  for  Respondent. 

The  admissibility  of  a  special  appeal  in  a  case  of  the 
Small  Cause  Court  class,  for  contnbution  in  respect  of 
costs,  is  a  matter  which  oueht  not  to  be  decided  by  an 
officer  of  the  Court,  but  judicially  by  the  Court  itself. 

This  case  is  brought  before  me  by  Baboo 
Romesh  Chunder  Mitter,  in  consequence 
of  an  order  recorded  on  the  back  of  the 
petition  of  special  appeal  by  the  Deputy 
Registrar,  to  the  effect  that  this  is  a  special 
appeal  in  a  case  of  the  Small  Cause  Court 
class,  in  which,  according  to  Section  27,  Act 
XXIII.  of  1 86 1,  no  special  appeal  lies. 
The  subject-matter  of  the  suit  appears  to 
have  been  a  claim  by  the  plaintiff  against 
I  he  defendants  for  contribution  in  respect 
of  costs  which  the  plaintiff  had  to  pay  in 
a  suit  in  which  he  and  the  defendants  were 
jointly  interested. 

It  is  not  quite  clear  whether  this  case 
does  or  does  not  come  within  the  terms  of 
the  doubt  thrown  out  by  two  Judges  of 
this  Court  in  the  case  of  Behari  Narain 
Sahoo,  reported  at  page  60,  IV.  Weekly 
Reporter,  and  it  appears  to  me  that  the 
admissibility  of  this  appeal  is  a  matter 
which  ought  not  to  be  decided  by  an  officer 
of  the  Court,   but  judicisMly  by  the   Court 


itself,  the  special  appellant,  of  course,  taUtf 
the  risk  of  having  his  appeal  disaHomd 
with  all  costs.  I  therefore  direct  tiial-lhe 
appeal  be  admitted.  . 


The  14th  December  1866. 

Present: 

The  Hon'ble  L.  S.  Jackson,  Judgt^^ 


(Refusal  of  Zillah  Jnc^  tfrxo^ 
firm  nomination  of— bj  Sadder  AnMM).'' 

Case  No.  599  of  1866. 

Miscellaneous  Appeal  from  an  order  fasui 
by  Mr.  y.  R.  Muspratt,  Judge  ef  Ar- 
neahy  dated  the  isth  June  tB66, 

Abdool  Mujeed,  Appellant. 

Messrs,  C  Gregory  and  R,  E.  Twidale  for 

Appellant. 

■I 

Where  a  person  was  nominated  by  the  Svildef 
Ameen  as  sherishtadar,  and  the  Zillah  Jadseratoed^ 
confirm  his  appointment  upon  no  grousd  ftt  aJ|t  Jjit 
High  Court  directed  the  Judge  to  confirm  the  afipbw|» 
ment. 

«  - 

The  petitioner  in  this  case  was  nomnuoed 

by  the  Sudder  Ameen  of  Pumeah  as  sherish- 

tadar,  and  the  appointment  was  reported  to 

the  Zillah  Judge  for  confirmation  by  hko. 

The  Zillah  Judge  refused  to  confirm  the 

nomination,  and  the  petitioner  thereupon  iq>- 

plied  to  this  Court.    The  Judge,  who  appears 

to  have  been  actuated  in  these  proceedings  tf 

certain    anonymous    petitions  presented  Of 

forwarded  to  him,  was  called  upon  by  !ttr. 

Justice  Loch  in  his  order  of  the  igtbifiiip- 

tember  last,  to  report,  for  the  informaddA'Vf 

this  Court,  some  instances  in  which  ttie  pl#^ 

tioner  has  neglected  his  duty ;  and,  iniHMMr 

to  that  request,  the  Zillah  Judge  no«^  sA]fti 

''As  the  confirmation  of  sherisbtadtir  Mtf 

''peshkar  of    subordinate    Jadicial   Covtl 

''  lies  in  the  hands  of  the  Judge  under  part/ 

''  4  of  the  Circular  Order  of  the  late  Seddtf 

''Dewanny  Adawlut,   No.   177,  dated  ^ 

''May    1 86 1,    and    as    the    appellaoc  an 

acting  sherishtadar  and  responsible  fofiA 

the  irregularities  committed  by  bis  sobo^ 

''  nates  when  the  second  petiiion  waspfO^ 

''  ed,  I  decline  to  confirm  him  in  ihe;apfBial< 

d 


<( 


<( 


pM6.]        Misciiiani9Uf 


TRl  WRKLY   RIPORTKR. 


Rulings. 


119 


**  ment  of  sherishtadar  of  the  Sudder  Ameen 
**  and  Sudder  Moonsiff  a  Court.  He  has  thexe- 
'^ibre  reverted  to  his  original  appointment 
''  of  fysala  navees  ;"  and  then  the  Judge 
says  that  "  the  petitions/'  that  is,  the  anony- 
moos  petitions  in  which  the  petitioner's 
character  was  aspersed,  **  as  well  as  the  Sud- 
**  der  Ameen's  explanation  and  the  rooba- 
*'  caree  are  forwarded  for  the  perusal  of  the 
Judges  of  the  High  Court/'  It  is  a  matter 
;  surprise  to  me  that  the  Zillah  Judge  has 
thought  fit  to  take  Into  consideration,  but 
still  more  that  he  should  have  forwarded  for 
the  >perufal  of  this  Court,  anonymous  peti- 
tions affecting  the  character  of  anybody. 

As  to  the  Sudder  Ameen's  explanation, 
I  find  in  it  nothing  whatever  to  inculpate 
the  petitioner  Abdool  Mujeed  ;  on  the  con- 
t^ij  he  appears  to  be  quite  cleared  of  any 
Imiifitations  made  against  him.  That  the 
Judge  himself  considered  this  petitioner  to 
be  an  unobjectionable  person  is  obvious  from 
the  fact  that  he  has  not  only  retained  him 
in  his  former  appointment  of  fysala  na- 
vees^ but  has  also  intimated  that  his  claims 
to  the  office  of  sheristadar  will  be  taken 
into  consideration  on  a  further  vacancy. 

^  .Now,  the  Judge  appears  to  consider  that 
die  confirmation  of  officers  nominated  to  the 
(yffice  of  sherishtadar  rests  exclusively  with 
the  Zillah  Judge  ;  and  he  assumes  this 
authority  to  rest  upon  the  terms  of  the 
Circular  Order  of  1861.  The  fact  is  that 
ti^  law  upon  this  subject  is  contained  in  the 
concluding  Section  of  Regulation  XXV.  of 
1837.  That  Act  empowers  Principal  Sudder 
Ajneens,  Sudder  Ameens,  and  Moonsiffs,  to 
noDiinate  officers  to  their  own  establishments 
''  subject  to  the  general  control  of  the  Zillah 
**  and  City  Judges  and  Court  of  Sudder 
*f  J>ewanny  Adawlut,"  that  is,  now  the  High 
(^f^nrt. 

iiTbts  Court  will  not,  as  a  general  rule,  in- 
terfere in  the  exercise  of  discretion  vested  in 
the  Zillah  Judges  subject  to  its  control,  but  it 
Cfffiaialy  will  interfere  where  any  person  has 
bfen  excluded  from  an  office  for  which  he 
was  tlKNight  qualified  by  a  subordinate.  Judge, 
wiien  promotion  to  that  appointment  has 
biieen  refused  by  the  Zillah  Judge  upon 
gnatuds  which  are  no  grounds  at  all. 

•'  I  must,  therefore,  direct  the  Judge  to  con- 
firm the  appointment  of  this  petitioner,  and 
itoeat  the  caution  conveyed  to  him  by  Mr. 
I  Justice  Loch  as  to  the  reception  of  anony- 
iMus  petitions  affecting  the  character  of  pub- 
Ht  ofllcefBk 


The  2 1st  December  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Dismissal  of  suit  (for  want  of  eTidettce)^Regn* 

lar  Appeal 

Case  No.  838  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  Midnapore,  dated  the  ajrd 
July  i866t  affirming  an  order  passed  by 
the  Moonsiff  of  that  District^  dated  the  joth 
May  iS6j. 

Kooraram  Chuckerbutty  (Plaintiff),  Ap* 

pellant, 

versus 

Shama  Soonduree  Debea  and  others  (Defend* 
ants),  Respondents, 

Baboo  Tarucknath  Dutt  for  Appellant. 

No  one  for  Respondents. 

Where  a  suit  was  dismissed  by  a  Moonsiff  for  want 
of  evidence  on  the  side  of  the  plaintiff  (the  plaintiff's 
pleader  having  stated  that  he  had  no  instructions,  and 
that  he  could  not  proceed  with  the  case  in  the  absence 
of  his  client) — Hkld  that  a  regular  appeal  ought  to 
have  been  preferred  to  the  Zillah  Judge  from  the  judg- 
ment dismissing  the  case. 

Note  by  the  Deputy  Registrar, — This  ap- 
peal does  not  appear  to  me  to  come  under 
Section  1 19,  Act  VIII.  of  1859. . 

The  facts  are  as  follows  : — 

In  the  Court  of  first  instance,  the  plaint- 
iff's pleader  was  in  attendance  when  the  case 
was  called  up  for  hearing,  though  the  plaint- 
iff himself  was  absent,  on  account,  as  he  al- 
leged, of  illness. 

The  pleader  stated  that  he  had  no  instruc- 
tions, and  could  not  proceed  with  the  case 
in  the  absence  of  his  client. 

The  Court  thereupon  dismissed  the  suit, 
as  no  evidence  was  produced  in  support  of  the 
claim. 

From  that  order  the  plaintiff  appealed 
summarily  to  the  Lower  Appellate  Court, 
and  that  Court  dismissed  the  summary  ap- 
peal, as  it  did  not,  in  its  opinion,  come  under 
Section  119,  wljlch  was  pleaded  by  the 
plaintiff. 
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Against  that  order  the  present  appeal  is 
preferred. 

I  beg  to  refer,  for  the  orders  of  the  Judge 
in  the  Miscellaneous  Department,  the.  point 
involved,  m.,  whether  this  miscellaneous  ap- 
peal willy  under  the  circumstance,  -lie. 

JacksoTiy  J. — It  appears  to  me  quite  clear 
from  the  facts  stated  that  this  is  not  a  case 
dismissed  on  default  under  the  provisions  of 
Section  m  or  Section  114  of  Act  VIII.  of 
1859,  but  a  case  dismissed  for  want  of  evi- 
dence on  the  side  of  the  plaintiff.  The  appeal 
ought  therefore  to  have  been  a  regular  appeal 
to  the  Zillah  Judge  against  the  judgment  dis- 
missing the  suit.  The  circumstances  which 
appear  to  have  occurred  may  possibly  be  view- 
ed by  the  Judge  in  the  light  of  a  justification 
of  delay  in  preferring  a  regular  appeal  in  this 
case,  and  perhaps  the  Judge  may  now  think 
fit  to  admit  a  regular  appeal  if  the  parties  are 
advised  to  bring  it. 

I  cannot  say  that  a  special  or  miscel- 
laneous appeal  lies  in  the  case  under  Sec- 
tion 119. 


The  2ist  December  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Re-admisdon  (of  dismissed  appeals)— Section  d, 

Act  XXIII.  of  1861. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr.  O,  Toogood,  Judge  of  Beerbhoom, 
dated  the  gth  August  1S66,  affirming  an 
order  passed  by  the  Sudder  Ameen  0/  that 
District,  dated  the  sgth  May  1866. 

Ramessur  Dutt  (one  of  the  Defendants), 

Appellant, 

versus 

Lootfunnissa  Bibee  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Lukhee  Churn  Bose  for  Appellant. 
No  one  for  Respondents. 

There  is  no  provision  in  Section  6,  ActXXIII.  of  1S61, 
for  the  re-admission  of  appeals  once  dismbsed  under  the 
provisions  of  that  Section. 

It  appears  to  me  that  in  this  case  no 
appeal  will  lie.    The  v&eel  for  the  petU 


tioner  has  brought  to  my  notice  a  case  which 
was  decided  in  this  Court  (Ramzad  jemadar)* 
reported  in  8  Sevestre,  page  329.    In  that 
case  the  Principal  Sudder  Aineen  in  the 
first  instance  dismissed  the  appeal  for  defaiilt 
of   prosecution,    and    within    30    days   die 
appellant  applied  under  Section  347  of  the 
Civil  Procedure  Code  for  a  re-hearing.   After 
a   very  long  delay,   the   Principal    Sadder 
Ameen    rejected    that    application    without 
giving  any   reason  whatever.    Against  this%^ 
order  it  was  held  that  an  appeal  lay.     There 
is    another   case   to   the    same  eflfect  tn  2 
Weekly  Reporter,  page  254  (Hurro  Chun- 
der  Doss  Chowdry).    These  cases,  however, 
appear  to  me  to  be  quite  distinct  from  the 
present  case,  which  is  one  under  S^ion  6» 
Act  XXIII.  of  1 86 1.    That  Section  extends 
to  appeals  the  provisions  of  Section  5  of  the 
Act.     It  is  not  contended  in  this  case  that 
the  appeal  was  dismissed,  otherwise  than  in 
accordance  with  the   provisions  of    Section 
5  ;  but  it  is  alleged  that  the  appellant  peti- 
tioned the  Court,  and  offered  to  satisfy  it 
that  he  had  good  and  sufficient  reasons  for 
not  having  made  the  required  deposit  within 
the  time  allowed.    The  Judge  Refused  to 
entertain  this  petition,  and  he  did  so  on  the 
ground  that  the  application  had  not  been 
made  to  him  in  time.    The  vakeel  of  the 
petitioner  here  contends  that  the  applicadon 
was  made  in  time.     Upon  being  asked  by 
the  Court,  to  show  how  the  Judge  was  le- 
gally bound  to  entertain  the  petition,  even 
if  it  had  been  made  in  time,  he  fails  to  do  so. 
In   point  of  fact  there  is  no  provision  in 
Section   6  for  the  re-ad  mission  of  appeals 
when  once  dismissed  under  the  provisions 
of  that  Section.     It  may  be  said  that  there 
is  a  hardship  in  such  a  case ;  if  it  be  so,  it  is 
one  which  the  law  has  created,  and  the  Court 
cannot  cure.     The  law  has  provided  no  re^ 
medy  in  such  cases,  and  the  Court  can  only 
refuse  the  application. 


The  20th  December  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 


Case  No.  638  of  1866. 

Miscellaneous  Appeal  from  an  order  pasted 

by  the  Judge    of  Gya,  dated  the   i^th 

^     August  1866,  affirming  an  order  passed 
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by  the  Sudder  Ameen  of  that  District,  dated 
the  1 2th  February  iS66. 

Mutukdharee  Lai  (Plaintiff),  Appellant, 


versus 

Shaik  Fuzul  Hossein  and  others  (Defend- 
ants), Respondents. 

Mr,  R.  E,  Twidale  for  Appellant. 

Baboo  Mohendro  Lai  Shome  for  Respondents. 

The  Registrar  to  whom  a  deed  is  presented  for  regis- 
tration has  nothing  whatever  to  do  with  its  recitals  or  its 
possible  o^ration  as  regards  third  parties  who  are  not 
parties  to  it,  but  is  bound  to  register  it  if  the  party  ap- 
plying for  registration  has  contplied  with  the  provisions 
of  Section  29,  Act  XVI.  of  1S64. 

According  to  Section  15  of  the  same  Act,  a  regular 
5Mt7and  not  a  miscellaneous  application  must  be  brought 
to  compel  a  Registrar  to  register. 

Macpherson,  J, — The  order  of  the  Lower 
Appellate  Court  is  clearly  wrong,  and  is  set 
aside  with  costs. 

The  Registrar  to  whom  a  deed  is  pre- 
sented for  registration  has  nothing  whatever 
to  do  with  its  recitals  or  its  possible  oper- 
ation as  regards  third  parties  who  are  not 
parties  to  it.  All  the  Registrar  has  to  en- 
quire into  is  *'  whether  the  instrument  was 
executed  or  not  by  all  the  parties  thereto  by 
whom  it  purports  to  have  been  executed," 


and  to  satisfy  himself  of  the  representative 
character  of  any  person  who  shall  claim  to 
represent  or  to  be  entitled  to  act  for  any 
party  to  the  deed  (Section  29,  Act  XVL  of 
1864).  If  the  Registrar  has  no  doubt  that 
the  instrument  really  has  been  executed  by 
those  by  whom  it  purports  to  have  been 
executed,  his  clear  duty  is  to  register  it. 
If  the  deed  contains  recitals,  those  recitals 
cannot  bind  third  parties  who  are  strangers, 
and  who  have  not  executed  the  deed,  nor  can 
the  rights  of  such  third  parties  be  legally  in 
any  possible  way  affected  by  such  recitals. 
Why  then  such  recitals  should  induce  the 
Judge  to  hold  that  a  deed  containing  them  is 
not  '*  obnoxious  to  registration,''  and  is  '*  not 
susceptive  of  registration/'  we  are  wholly  at 
a  loss  to  comprehend. 

We  direct  that  the  Registrar  do  register 
the  deed  if  the  parties  have  complied  with 
the  Drovisions  of  Section  19  of  the  Act  XVL 
of  1864. 

This  matter  has  been  treated  by  the  Lower 
Appellate  Court  as  a  miscellaneous  applica- 
tion. But  by  the  express  words  of  Sec- 
tion 1 5  ''  a  regular  suit "  must  be  brought  in 
order  to  compel  a  Registrar  to  register. 
Acting  according  to  the  direction  contained 
in  that  Section,  the  appellant  properly  in- 
stituted a  regular  suit  to  establish  his  right  ; 
and  it  is  the  decision  of  the  Court  of  first 
instance  in  that  regular  suit  that  the  Lower 
Appellate  Court  has  treated  as  the  subject  of 
a  miscellaneous  appeal. 

We  treat  the  matter  as  if  it  had  come  before 
us  on  special  appeal  in  regular  course. 


g 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  9th  June  1866. 

Present  : 

'     The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 
<  Karr,  Judges, 

A]^al  (on  the  facts)— Trial  by  Jury— Offence 
coounitted  before  passing  of  Penal  Code. 

Queen  versus  Grish  Chunder  Bundoo. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  East  Bur  divan,  on  a 
charge  of  being  a  member  of  an  unlauful 
assembly,  by  one  ofivhich  culpable  homicide 
not  amounting  to  murder  was  committed. 

A  person  tried  by  a  Jury  is  entitled  to  an  appeal  on 
the  facts  if  the  offence  was  committed  before  the  pass- 
ings of  the  Penal  Code.  * 

The  real  question  in  this  case  is  the 
identity  of  the  prisoner  in  a  riot,  attended 
with  homicide,  which  took  place  some  1 1  or 
12  years  ago. 

The  offence  for  which  the  prisoner  has 
been  convicted  is  substantially  that  of  which 
others  were  convicted  previous  to  the  pass- 
injt^  of  the  Penal  Code.  Though  the  pri- 
soner has  been  tried  by  a  Jury,  he  has  a 
rig^bt  to  an  appeal  on  the  facts,  inas- 
tnach  as  the  offence  was  committed  before 
the  passing  of  the  new  laws. 

The  conviction  appears  right  and  proper. 
The  prisoner  was  named  from  the  very 
firs^t,  and  it  is  shown  that  he  absconded  on 
the  hue  and  cry,  though  it  seems  likely 
that  he  has  returned  to  his  village  for  some 
Jiitle  time  past,  and  has  been  lately  de- 
nounced owing  to  the  breaking  out  of  some 
new  quarrel. 

Taking  the  guilt  of  the   prisoner  to   be 
established   by  his  proved   participation   in 
unlawful    assembly    by    which    a    man 
killed,   it   is  to  be   observed    that    the 
Vol.  VI. 


prisoner  was  very  young  at  the  time.  The 
Sessions  Judge  says  more  than  20  years  of 
age.  But  one  of  the  witnesses  for  the  pro- 
secution says  he  was  17  or  18  years  of  age 
at  that  time. 

Looking  to  his  youth  and  inexperience, 
the"  sentence  on  the  prisoner  may  fairly  be 
reduced  to  two  years'  rigorous  imprison- 
ment.    Reduced  accordingly. 


The  9th  June  1866. 

Present  : 

The  Honble  F.  B.  Kemp  and  \V.  S.  Seton- 

Karr,  fudges, 

Recog^nizances  to  keep  the  peace. 

Criminal  Jurisdiction. 

Referred  under   Section  jfj^.  Act  XXV,  of 
j86r,  and  Circular  Order  dated  the  r$th 
July  1863, 

Keshub  Chundro  Sandyal  and  three  others. 

An  unproved  charge  of  false  imprisonment  is  not 
the  credible  information  contemplated  in  the  law,  on 
which  a  Ma^ristrate  may  take  recognizances  to  keep  the 
peace. 

Wb  concur  with  the  Sessions  Judge.  The 
unproved  charge  of  false  imprisonment  is 
certainly  not  the  credible  information  con- 
templated in  the  law.  As  regards  the  estab- 
lishment of  a  new  or  rival  haut,  there  does 
not  appear  to  have  been  any  evidence  taken  by, 
or  laid  before,  the  Magistrate,  nor  anything 
beyond  a  mere  petition  of  Poresh  Narain. 

We  consider  the  proceedings  of  the  Joint 
Magistrate  to  be  irregular  and  illegal,  and, 
under  Section  434  of  the  Criminal  Proce- 
dure Code,  we  quash  the  order  for  recog- 
nizances from  the  parties  mentioned  in  the 
Magistrate's  decision. 

This  order  would  be  no  bar  to  the  re- 
institution  of  proceedings  with  a  view  to 
recognizances,  on  fresh  and  credible  infor- 
mation, should  an^  new  contingency  occur 
to  necessitate  such  a  procecdin;?. 
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The  9th  June  i866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Jurisdiction— Abduction  of  child  for  the  purpose 
of  stealing  its  ornaments— Theft 

Criminal  Jurisdiction. 

Re/erred  under  Section  434,  Act  XXV,  of 
t86i,  and  Circular  Order  vf  the  High 
Court,  dated  i^th  July  186 jy  No,  j8. 

(^)ueen  vs,  Sohoy  Dome. 

Case  of  abduction  of  a  child  for  the  purpose  of 
stealing  its  ornaments,  which,  instead  of  being  com- 
mitted to  the  Court  of  Session  for  trial,  was  improperly 
disposed  of  by  the  Magistrate  as  a  case  of  theft. 

In  this  case  the  prisoner  has  been  tried 

before  the  Assistant  Magistrate,  Mr.  Mering- 

ton,  and  convicted  of  theft,  and  sentenced  to 

.  30  stripes.     The  sentence  has  been  carried 

out. 

The  accused  was  charged  with  inveigling 
away  the  infant  child  of  the  prosecutor  late 
in  the  evening  to  an  aheer  at  some  distance 
from  the  village,  and  robbing  him  of  some 
ornaments.  He  was  discovered  by  his  pa- 
rents, at  some  distance  from  their  home, 
after  dark.  The  prisoner,  in  his  confession 
as  recorded  in  the  vernacular,  admits  thai 
he  took  the  child  away,  and,  as  the  Magis- 
trate, Mr.  Drummond,  remarks,  his  state- 
ment is  substantially  a  confession  of  the 
offence  of  abduction  as  defined  in  Section 
362.  He  should,  no  doubt,  have  been  com- 
mitted for  trial  to  the  Court  of  Session 
under  Section  369. 

The  offence  of  abducting  little  chifdren, 
for  the  purpose  of  stealing  their  clothes  or 
ornaments,  is  a  very  serious  and  dangerous 
one;  and  we  agree  with  the  Magistrate  and 
Sessions  Judge  in  thinking  that  the  conduct 
of  the  Assistant  Magistrate  in  trying  and 
punishing  the  offence,  over  which  he  had  no 
jurisdiction,  as  one  of  theft,  is  highly  censur- 
able. 

But,  as  the   sentence   has  actually  been 
carried   into  effect,  we  think  it,  under  the 
circumstances,   not  necessary  to  quash  the  I 
conviction,   though   the  4)unishmeni  is  cer- 
tainly inadequate.  .         ^ 


The  9lh  June  1866. 

Present  : 

The  Honble  J.  P.  Norman  and  G.  Campbell 

Judges. 

Irregularity — Reference  to  proceedings  in  for- 
mer cases. 

Queen  vs.  Shobrattee  Sheikh. 

Committed  by  the  Magistrate^  and  tried  hj^ 
the  Officiating  Sessions  Judge  o/A^uddea, 
on  a  charge  of  false  evidence. 

A  reference  to  proceedings  in  a  former  case  declared 
to  be  irregular. 

Thk  prisoner  has  been  tried  and  convicted, 
by  the  verdict  of  the  Jury,  of  giving  false 
evidence  as  a  witness  before  the  Court  of 
Session,  that  "  on  his  return  from  the  Mo- 
fussil,  on  or  about  the  26th  of  September  lasL 
he  did  not  go  to  the  Police  Station  of  Mohesh- 
pore,  nor  see  the  Inspector  on  that  day,  but,  bj 
reason  of  sickness,  went  straight  to  his  hcust 
without  going  to  the  Thannahy  and  remained 
in  his  house  till  the  2gth  of  September." 

The  prisoner  appeals,  and  the  only  point 
is  whether  the  evidence  of  the  Head  Con- 
stable, who  stated  that  he  diii  come  to  the 
Police  Station  on  that  day,  is  sufficientlf 
corroborated.  In  support  of  his  statemeDt, 
the  Head  Constable  produced  a  copy  of  an 
extract  from  the  day  book  kept  at  the  Than- 
nah,  which  he  said  was  written  by  Wasil 
Mahomed,  a  Constable  -  which  extract,  ac- 
cording to  the  regular  and  usual  practice,  was 
sent  to  the  District  Superintendent  of  Police 
on  the  26th,  and  was  subsequently  signed  bj 
him.  On  looking  at  the  extract  so  signed, 
it  appeared  that  the  prisoner's  name  iras 
down  as  having  been  in  the  Police  Station  at 
about  midday  on  the  26th  September,  asd 
that  he  was  appointed  to  keep  the  2nd  watch 
on  that  day.  This  document  being  an  entir 
made  contemporaneously  with  the  fact  which 
it  recites  and  in  the  usual  course  of  bu^Qess, 
and  being  authenticated  by  the  signature 
of  the  District  Superintendent,  is  strong 
evidence  to  corroborate  the  statement  of  ihc 
Inspector  that  the  facts  took  place  as  they 
are  there  recorded. 

Under  these  circumstances,  the  appeal 
must  be  dismissed,  there  being  evidence  to 
go  to  the  Jury  to  prove  the  falseness  of  the 
statement  made  by  the  prisoner.  We  observe, 
however,  that  there  has  been  a  serious  ine- 
gularity  in  the  trial. 

The  Sessions  Judge  read  to  the  Jury  li* 
remarks  recorded  by  the  Judge  after  receiv* 
ing  the  verdict  of  the  Jury,  and  of  the  ]^ 
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in  the  former  case,  being  expressions  of  the 
opinion  of  the  Judge  and  Jury,  that  the  now 
defendant,  who  had  given  evidence  in  that 
case,  was  in  league  with  the  prisoners  who 
were  in  that  case  convicted  of  forgery. 

This  was  wholly  irregular.  A  reference 
to  the  proceedings  in  the  former  case  in  this 
manner  must  have  tended  to  prejudice  the 
minds  of  the  Jury  on  ihe  present  occasion. 
Taking  the  case  lo  be  one  of  simple  false 
statement,  w^e  think  that  the  sentence  may 
be  properly  reduced  to  6  months'  rigorous 
imprisonment. 


The  nth  June  1865. 

Present  : 

The  Hon'ble  L.  S.  Jackson.  Judge. 

Cos:nizance  of  offence  by  Magistrate  without 
complaint  but  on  information. 

Miscellaneous  Case. 

Ramruttun  Neogee  and  others,  Petitioners. 

Baboos  Oprokash  Ch  under  Mookerjee  and 
Onookool  Chunder  Mookerjee  for  Peti- 
tioner. 

A  Magistrate  may  take  cogrnizance  of  a  case,  on  the 
tnfonnation  of  a  third  person,  without  any  complaint 
by  the  party  iniured. 

The  argument  of  the  petitioner's  vakeel 
in  this  case  is  that,  as  the  party  injured  has 
not  complained  before  the  Magistrate,  but 
information  was  given  by  a  third  person 
with  no  personal  interest  in  the  matter,  the 
Magistrate  ought  not  to  have  taken  up  the 
case.  Section  68  of  the  Code  of  Criminal 
Procedure,  however,  authorizes  the  Magis> 
trace  of  the  District,  or  a  Magistrate  in 
charge  of  a  Division  of  a  District,  without 
any  complaint,  to  take  cognizance  of  any 
"  offence  which  may  come  to  his  knowledge, 
except  in  the  cases  provided  for  by  Chapter 
XI.  of  the  Code.  The  Magistrate,  therefore, 
was  justified  in  taking  up  this  case  on  the 
information  which  he  received,  and  there 
is  nothing  illegal  in  his  proceedings. 


The  nth  June  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Insane  prisoners — Procedure. 

Criminal  Jurisdiction. 

Re/erred  under  Section  jg^.  Act  XXV.  of 
1861,  and  Circular  Order  No.  /<9,  dated 
rSth  July  1863. 

Queen  vs.  Rughooa. 

Where  a  Magistrate  has  kept  in  custody  an  insane 
prisoner  and  reported  the  case  to  Government,  his  suc- 
cessor, instead  of  striking  off  the  case,  is  bound  to 
resume  the  investigfation  under  Section  391,  Code  of 
Criminal  Procedure. 

One  Rughooa  being  charged  with  stealing 
an  ox,  it  was  reported  that  he  was  of  un- 
sound mind.  Mr.  Brett,  the  Assistant  Com- 
missioner of  Lohurdugga,  ordered  that  he 
should  be  examined  by  the  Civil  Surgeon, 
whose  evidence  was  duly  taken  by  him,  in 
accordance  with  Section  388  of  the  Code  of 
Criminal  Procedure,  on  the  17th  June  1864. 
The  Civil  Surgeon  slated  that  the  prisoner  was 
of  unsound  mind,  and  not  responsible  for 
his  actions. 

Mr.  Brett  then  took  the  evidence  of  some 
witnesses,  and,  finding  that  there  was  no 
doubt  that  the  prisoner  did  take  the  cattle, 
directed  him  to  be  kept  in  confinement,  and 
that  the  case  should  be  reported  for  the  orders 
of  Government. 

He  did  not  put  the  prisoner  on  his  defence, 
or  express  any  opinion  as  to  whether  or  not 
he  was  of  unsound  mind  at  the  time  when 
the  cattle  was  taken  ;  and  though  he  refers  to 
Section  393  as  making  it  necessary,  when  a 
prisoner  is  acquitted  upon  the  ground  of 
insanity,  that  the  finding  should  state  whe- 
ther he  committed  the  act  or  not  there 
was  in  fact  no  complete  trial  and  no  ac'quittal. 

The  proceeding  and  order  of  the  Magis- 
trate, though  irregular  by  reason  of  the 
reference  to  Section  393,  appears  to  us  to 
be  good  as  an  enquiry  and  order  under  Sec- 
tion 390. 

The  prisoner  was  sent,  under  the  o  rders  of 
Government,  to  the  Patna  Lunatic  4sylum, 
and  subsequently  discharged.  He  w  as  then 
brought  before  Mr.  Lillingstone,  the  present 
Deputy  Commissioner,  who,  instead  of  re- 
suming the  investigation,  as  he  should  have 
done,  under  Section  391,  ordered  the  case  to 
be  struck  off. 

.    No  intelligible  reason  is  assigned  by  Mr. 
Lillingstone  for  this  order.     He  says  that,  **a9 
the  Magistrate,  m  the  first  instance,  proceed- 
ed as  if  the  prisoner  was  considered  insane 
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at  the  time  of  committing  the  offence,  I  con- 
sider it  would  be  irregular  now  to  act  upon 
any  other  view.'' 

We  wholly  fail  to  understand  the  force  of 
this  observation.  The  present  Assistant 
Commissioner  has  nothing  to  do  with  the 
opinions,  or  presumed  opinions,  of  his  prede- 
cessor. He  had  before  him  a  prisoner  who 
had  never  been  put  upon  his  trial.  He  was 
bound  to  take  up  the  case  under  Section  391 
and  to  try  him,  and  his  order  striking  off 
the  case  must  be  quashed. 


The  1 8th  June  1866. 


Present  : 


The  nth  June  1866. 

Present  : 

The  Honble  L.  S.  Jackson.  Judge. 

L4uid  Disputes. 

Miscellaneous  Case. 

Mussanuit  Zuhoonm  and  Mussamut  Begum, 

Petitioners. 

Hbld  that  it  would  be  highly  technical  and  unneces- 
sary to  interfere  with  a  Magistrate's  order  under  Section 
318,  Code  of  Criminal  Procedure,  on  the  ground  that 
the  Magistrate  had  not  formally  stated  that  he  was  sa- 
tisfied that  a  dispute  likely  to  induce  a  breach  of  the 
peace  existed,  when  obviously  the  Nfagistrate  had  in- 
formation of  that  kind  before  him. 

It  appears  that,  in  this  case,  the  Magis- 
trate  had   actually   before   him   information 
from  the  Police  Officer,  founded  upon  an 
enquir}'  which  that  Officer  had  made  on  the 
-spot,  that  a  breach  of  the  peace  was  likely  to 
occur  in  respect  of  the  property  concerned, 
and,  in  fact,  the  order  of  the  Magistrate,  in- 
stituting proceedings  under  Section  318  of 
the  Code  of  Criminal    Procedure,  was  ac- 
tually endorsed  on  the  report  of  that  Officer. 
This  being  so,  although  the  Magistrate  has 
not  formally  stated  that  he  was  satisfied  thai  a 
dispute  likely  to  induce  a  breach  of  the  ])eace 
existed,  when  obviously  the  Magistrate  had 
information  of  that  kind  before  him,  which  he 
manifestly  acted  upon,  it  would  be  highly 
technical  and  unnecessary  to  interfere  with 
the  Magistrate's  order  on  the  ground  of  such 
Informality.  ^ 

The  appeal  is,  therefore,  rejected. 


The  Honble  T..  S.  Jackson  and  G.  Campbell. 

Judges. 

L4Uid  Disputes. 


Criminal  Jurisdiction. 
Referred  under  Section  ^j-/.  Act  XX  V\  of 

m 

r86t,    and    Circular    Order    dated    i^th 
July  1863,  No.  18, 

Kisheb  Chunder  Sandyal,  Petitioner. 

Prompt  action  is  generally  requisite  in  cases  of  dan- 
gerous disputes  regarding  the  possession  of  land. 

Campbell^  J. — 1  can  see  no  illegality. 
The  parties,  being  called  on  to  show  cai»e. 
said  that  they  had  no  objection  to  enter  into 
recognizances,  and  1  think  that  the  Kngitsli 
record  is  sufficient.  It  appears  to  me  ihat  the 
Magistrate,  upon  the  pleadings,  could  hardly 
have  done  more  under  Chapter  XVIU.  But 
I  think  that,  seeing  the  gravity  of  the  reports 
made  to  him,  he  much  failed  in  his  duly  in 
neglecting  to  make  prompt  enquiry  whether 
there  really  was  a  dangerous  dispute  regard- 
ing the  possession  of  certain  lands,  and,  if  so, 
deciding  the  matter  under  Chapter  XXII. 
If,  in  the  course  of  such  an  enquiry,  he  had 
found  that  any  parties  were  to  blame,  he 
miglvt  well  have  also  taken  recognizances  or 
security  from  them  or  punished  them. 

Jackson,  J.-  I  am  of  ihe  same  opinion. 
When  the  parties  professed  their  readiness  to 
be  bound,  and  declared  they  had  no  objedion. 
it  is  difficult  to  see  how  the  "  examination  " 
on  this  point  could  liavc  been  usefully  con- 
tinued. 


The  case,  as  reported  by  the  In.spector  of 
Poiice,  appears  to  have  been  just  such  a  ca>e 
as  to  call  for  an  enquiry  under  Section  31H. 
and  in  the  course  of  that  enquir}-  it  might 
very  probably  have  come  out  who  the  parries 
were  from  whom  a  disturbance  was  chicrtr  to 
be  apprehended.  But  I  do  not  think  there  is 
ground  for  censuring  the  Joint  Magistrate  or 
for  setting  aside  his  order. 

Prompt  action  is  generally  requisite  in  these 
^ases. 
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The  1 8th  June  i866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  G.  Camp- 
bell, Judges. 

Theft  and  Mischief  (Double  sentence  for). 

Criminal  Jurisdiction. 

Re/erred  under  Sec  Hon  4j^,  Act  XXV.  of 
i86iy  and  Circular  Order  dated  i^th  July 
1863. 

Bichuk  Aheer  versus  Auhuck  Bhooneea 

and  others. 

A  double  sentence  for  theft  and  mischief  is  illegal  and 
improper. 

The  double  sentences  for  theft  and  mis- 
chief are  clearly  illegal  and  improper,  and 
the  sentence  passed  under  Section  429  must 
be  set  aside. 

But  the  Judicial  Commissioner's  state- 
ment,  that  the  conviction  of  the  prisoner 
Leydah  under  Section  379  is  illegal,  and  that 
there  was  no  evidence  against  him,  is  not 
correct,  as  a  more  careful  examination  of 
the  ca^e  would  have  shown.  The  question 
apart  whether  the  statements  of  some 
of  the  prisoners  are  evidence  against  an- 
other, it  appears  that  there  was  abundant 
e\idence  that  Levdah  himself  confessed,  and 
the  conviction  seems  entirely  proper.  The 
witnesses  might,  perhaps,  have  been  more 
particularly  examined  on  the  point ;  but  the 
Assistant  Commissioner  says  that  the  man 
even  confessed  to  himself. 


The  18th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Evideoce — Section  48,  Act  11.  of  1855  (applicable 
to  Criminal  trials)— Comparison  of  seals. 

Queen  vs.  Amanoollah  Mollah. 

Committed  by  the  Magistrate^  and  tried  Ity 
the    Sessions  Judge   of  Rajshahye.  on  a 
charge    of   dishonestly    using  as  genuine 
false  documents,  f'^r. 

Section  4S,  Act  II.  of  1S55,  is  appllrahic  to  criminal 
trials. 

The  test  of  r<»niparison  of  Native  seals  is  at  best  but 
a  fallible  one,  and  must  always  be  received  with  extreme 
raitdon. 

This  prisoner  has  been  convicted,  bv  ihe 
Sessions  Judge  of  Rajshahye,  of  the  oftence 
described  in  Section  471  of  the  Indian  Penal 
Code,  that  is  to  say,  of  fraudulently  using  ^ 


genuine  two  documents  which  he  knew,  or 
had  reason  to  believe,  to  be  forged  docu- 
ments. The  sentence  is  seven  years'  trans- 
portation and  fine  of  rupees  five  hundred ;  in 
default  of  payment,  one  year  in  addition  in 
transportation. 

The  documents  alleged  to  be  forged  are  a 
pottah  dated  the  2nd  Bysakh  1267,  and  an 
entr}'  in  a  hath-chittah. 

The  Sessions  Judge  mainly  relies  upon  a 
comparison  of  the  impression  of  the  seal  affix- 
ed to  the  will  of  Radha  Kishto  Shaha,  which 
is  said  to  be  a  genuine  instrument,  with  the 
impressions  of  the  seal  affixed  to  the  pottah 
and  entry  in  the  hath-chittah  which  are  im-  \ 
pugned. 

The  learned  Counsel  for  the  prisoner,  Mr. 
Paul, contends  that  Section  48,  Act  II.  of  1855, 
is  not  applicable  to  criminal  trials,  and,  fur- 
ther, that  a  comparison  is  only  admissible 
when  it  is  made  with  a  seal  which  is  not 
disputed  by  the  prisoner. 

We   are  of   opinion   that   the   Section   is 
applicable  to  criminal  trials  {see  Goodeve  on 
Evidence,  page   201).     The  will   of  Radha 
Kishto  and  the  seal  affixed  thereto  are  not 
admitted  by  the  prisoners,  and  we  have  not 
been  shewn  that  this  will  has  been  formally  ^ 
accepted  as  proved  in  any  Court  of  Justice. 
The    prisoner    challenged    its    authenticity,  « 
and,    under   the   circumstances,   we   are   of  | 
opinion  that  the  will  and  the  seal  impressed  1 
upon  it  cannot  be  said  to  be  'undisputed."  I 

To  draw  any  inference  of  the  guilt  of  the  ' 
prisoner  from  a  comparison  with  a  document 
of  this  nature  is,  in  our  opinion,  not  fair  to 
the  prisoner. 

At  the  best,  the  test  of  comparison  be-i 
tween  the  impression  of  one  Native  seal  with! 
another  is  but  a  fallible  one,  and  must  alwaysi 
be  received  with  extreme  caution.  We' 
have  taken  considerable  pains  in  comparing 
the  impressions  of  the  seals  affixed  to  the 
pottah  and  hath-chittah,  the  suspected  docu- 
ments, with  the  impression  of  seals  said  to 
be  genuine.  The  result  is  that  the  impres- 
sions of  the  alleged  genuine  seals  do  not 
precisely  agree  the  one  with  the  other,  for 
measuring  one  letter  to  another  of  the 
inscriptions — the  method  adopted  by  the 
Sessions  Judge-  we  find  that  there  are 
differences  even  in  the  alleged  genuine  seals. 
The  impressions  of  the  seals  affixed  to  'the 
pottah  and  hath-chittah,  when  compared  with 
the  impressions  of  the  alleged  genuine  seals, 
certainly  do  not  differ  more  than  the  alleged 
genuine  impressions  do  one  with  another. 
On  the  whole,  ani  after  careful  consideration, 
the   evidence,  in  our  opinion,    is  so   very 
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doubtful  that  we  hesitate  to  convict  the  pri- 
soner upon  itj  more  particularly  as  the  evi- 
dence in  this  case  is  based  upon  comparison 
of  *seals— a  test  which  this  Court  is  quite  as 
competent  to  apply  as  the  Lower  Court. 
We  observe  that  the  pottah  purports  to  be  a 
farming  lease,  for  a  term  of  ten  years,  of  an 
eight-anna  share  in  an  estate  of  which  it  is 
admitted  the  prisoner  holds  the  other  moiety. 

We  entirely  differ  with  the  Sessions 
Judge,  who  holds  that  the  evidence  proves 
that  the  prisoner  managed  the  moiety  of  the 
estate  as  a  ser^'ant,  and  not  as  a  lessee.  We 
do  not  find  that  the  witnesses  for  the  pro- 
secution deposed  to  the  fact  that  prisoner 
managed  it  as  a  servant.  The  account- 
books  of  Radha  Kishto,  which  have  been 
admitted  to  be  genuine  by  the  prosecution, 
have  been  examined  by  us,  and  they  certainly 
seem  to  prove  that  the  prisoner  held  the 
estate  as  a  lessee  ;  but,  be  this  as  it  may,  we 
are  not  at  all  satisfied  that  the  documents 
which  are  impugned  are  forged.  The  pri- 
soner must  be  released. 


The  i8th  June  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  G.  Campbell, 

Judges, 

Security  for  gfood  behaviour — Section  297,  Code 
of  Criminal  Procedure. 

The  order  in  this  case  calling  upon  the  prisoner  to 
furnish  security  for  good  behaviour  under  Section  297, 
Code  of  Criminal  Procedure,  set  aside  as  erroneous, 
that  Section  not  referrinjj  to  persons  of  a  violent  or 
turbulent  character. 

Miscellaneous  Case, 

Narain  Sooboodhi,  Petitioner. 

It  appears  to  us  that  the  order  passed  by 
the  Deputy  Magistrate,  and  confirmed  by  the 
Sessions  Judge  in  this  case,  is  entirely  erro- 
neous. The  petitioner  was  called  upon  to 
furnish  security  for  his  good  l)ehaviour  under 
Section  297  of  the  Code  of  Criminal  Pro- 
cedure. That  Section,  however,  refers,  not 
to  persons  of  a  violent  or  turbMlent  character, 
but  to  *'  robbers,  house-breakers,  thieves,  or 
"  receivers  of  stolen  property  who  arc  of 
"  a  character  so  desperate  and  dangerous 
*'  as  to  render  their  release,  without  security, 
"  at  the  expiration  of  the  limited  period  of 
"  one  year,  hazardous  to^the  community." 
The  order  must,  therefore,  be  set  aside. 


The  iSih  June  1866. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Section  405,  Code  of  Criminal  Procedure— Miti- 
gation of  sentence. 

Queen  versus  Bissonath  Mitter. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Hooghly\  on  a 
charge  of  criminal  breach  of  trust, 

m 

The  High  Court  (like  the  Sessions  Jud^e)  cannot 
nullify  the  verdict  of  a  Jury  by  interfering  to  lessen 
the  punishment.  Section  405  refers  to  cases  where  the 
offence  is  proved,  but  where  the  puntshment  inflkted 
is  held  to  be  too  severe,  and  not  to  cases  where  the 
conviction  itself  is  considered  improper. 

Mr.  Cochrane,  for  the  prisoner,  urges 
that,  under  Section  405,  Code  of  Criminal 
Procedure,  this  Court  should  exercise  its 
power  of  modifying  the  .sentence  passed  by 
the  Sessions  Judge. 

It  has  been  several  times  ruled  by  this 
Court  that,  although  a  Judge  may  dissent 
from  the  verdict  of  a  Jur}',  he  is  still  bound 
not  to  nullify  it  by  passing  a  sentence 
inadequate  to  the  offence  held  by  the  (nry 
to  be  proved,  and  the  prisoner's  remedy  is  to 
apply  to  the  Local  Government  for  a  remis- 
sion of  his  sentence. 

This  Court  is.  in  my  opinion,  bound 
equally  with  the  Sessions  Judge  not  to  make 
a  verdict  of  no  effect  by  interfering  to  lessen 
the  punishment.  Section  405  refers  to  cases 
where  the  offence  is  proved,  but  where  the 
punishment  inflicted  is  held  10  be  too  severe 
and  not  to  cases  where  the  conviction  itself 
is  considered  improper. 

As  I  am  bound  to  lake  the  verdict  of  the 
Jury  to  be  a  proper  verdict,  it  follows  ihzi 
I  cannot  consistently  modify  a  sentence 
which,  if  the  offence  be  proved,  is  not  too 
severe. 

'J'he  prisoner  can,  if  he  be  so  ad\i«d, 
apply  to  the  Executive  Government,  with 
which  the  opinion  of  the  Judge  will  doub!* 
less  have  proper  weight. 
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The  1 8th  June  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
G.  Campbell,  Judges. 

Evidence — Proceedings  in  other  trials. 

Queen  versus  Kishen  Dyal  Aheer  and 

others. 

Commit  fed  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Shaha- 
badj  on  a  charge  of  dacoity  attended  ivith 
grievous  hurt. 

Every  trial  must  be  complete  in  itself.  In  deciding 
on  the  guilt  of  a  prisoner,  the  proceedings  in  other  trials 
ought  not  to  be  relied  upon. 

The  petition  of  appeal  in  this  case  con- 
tains no  specific  ground  of  dissatisfaction 
with  the  judgment  of  the  Court  of  Session  ; 
and,  referring  to  the  record,  we  are  not  in- 
clined to  think  that  the  prisoners  have  suf- 
fered any  substantial  prejudice,  or  that 
there  are  good  reasons  for  doubting  their 
complicity  in  the  dacoity. 

But  it  is  our  duty  to  remark  upon  the 
irregular  and  almost  insufficient  mode  in 
which  the  Court  of  Session  has  recorded 
the  evidence  against  the  prisoners. 

The  Sessions  Judge  remarks  that  it  has 
hcen  on  former  occasions  recorded  at  length, 
apparently  forgetting  that  the  prisoners 
then  before  him  had  not  been  present  on 
those  occasions,  and  that,  although  a  good 
argument  as  to  the  credibility  of  the  wit- 
nesses might  be  drawn  from  the  fact  ihat 
convictions  founded  on  their  testimony 
had  been  sustained  in  appeal  before  this 
C'ourt,  yet  the  circumstance  of  those  wit- 
nesses having  been  already  examined  at 
length,  on  a  previous  trial,  was  no  reason 
at  all  for  examining  them  on  this  occasion 
with  such  brevity  as  to  leave  it  almost  in 
doubt  as  to  the  commission  of  what  crime 
they  were  deposing  to. 

If  there  had  been  the  least  additional 
reason  for  doubting  whether  the  prisoners 
were  really  guilty,  it  would  have  been  ne- 
cessar\  to  annul  the  sentence  and  to  order 
a  new  trial,  to  the  great  hardship  of  the 
witnesses  for  the  prosecution. 

We  trust  the  Sessions  Judge  will,  on 
future  occasions,  bear  in  mind  that  every 
trial  must  be  complete  in  itself,  and  that 
it  is  not  admissible,  in  deciding  on  the  guilt 
of  the  prisoners  before  him,  to  rely  upon 
the  proceedings  in  other  trials. 

The  appeal  of  the  prisoners-  is  rejected.  ^ 


The  20th  June  1 866. 

•■  Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,   and   the  Hon'ble   F    B.  Kemp, 
W.  S.  Seton-Karr,  G.  Campbell,  and  A.  G." 
Macpherson,  Judges. 

Code  of  Criminal  Procedure,  Sections  405  and 
428 — Mitigation  of  a  sentence  confirmed  or 
passed  by  Sessions  Judge  on  appeal 

Miscellaneous  Case. 

Bissumbhur  Sliaha,  Petitioner. 

Baboo  Olool  Chunder  3 looker jee  for  Peti- 
tioner. 

Baboo  Juggodanmid  Mookerjee  for  Govern- 
ment. 

The  Hi^h  Court  has  power  to  mitigate,  on  the 
ground  of  its  being"  excessive,  a  sentence  passed  by  a 
Magistrate  and  confirmed  in  appeal  by  the  Sessions 
Judge,  or  a  sentence  passed  in  appeal  by  the  Sessions 
Judge  altering  a  sentence  passed  by  a  Magistrate. 

This  case  ivas  referred  to  a  Full  Bench 
by  Justices  Seton-Karr  and  Macphersony 
with  the  following  orders  :-^ 

Macpherson,  J.—  Ix  this  case,  Mr.  Doyne, 
on  behalf  of  the  petitioner,  applies  to  the 
Court  to  reduce  a  sentence  passed  by  a  Ma- 
gistrate and  confirmed  in  appeal  by  the  Ses- 
sions Judge,  on  the  one  ground  that  the 
sentence  is  excessive.  It  is  not  alleged  that 
there  is  anv  defect  in  law  in  the  conviction. 
The  first  question  that  arises  is  whether  the 
Court  has  power  to  entertain  such  an  appli- 
cation. 

It  appears  to  me,  reading  Section  405 
of  the  Criminal  Procedure  Code  along  with 
Section  428,  that  this  Court  has  the  power 
which  Mr.  Doyrfe  contends  it  has.  But  it 
has  recently  been  ruled  otherwise  (Reg. 
versus  Ramdhun  Mundul,  4  W.  R.  15  C.  R.). 
In  that  case,  Mr.  Justice  Seton-Karr  inclin- 
ing to  the  opinion  that,  under  Section  405, 
the  Court  may  interfere  to  mitigate  a  sen- 
tence of  a  Magistrate  confirmed  by  the  Ses- 
sions Court,  and  Mr.  Justice  Kemp  thinking 
such  a  sentence  is  final,  the  question  was  re- 
ferred to  Mr.  Justice  Loch,  who  also  held 
that  the  sentence  is  final.  In  that  view  of 
the  matter  I  do  not  concur,  because  it  seems 
opposed  to  the  terms  of  Section  428.  By 
Section  405,  the  Court  is  empowered  to  miti- 
gate the  sentencp  passed  in  any  case  tried 
bv   any  Court  of  Session.     Ii  is  said,  and 
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has  been  decided  in  Ramdhun  MunduKs  case, 
that  the  words  "  tried  by  any  Court  of  Ses- 
sion"   means   tried   bv   a  Court  of  Session 
sitting,  not  as  an  Appellate  Court,  but  as  a 
Court   of   Original    Jurisdiction   only.      But 
.  Section  428  enacts  that,  "  except  as  provided 
in   Section  405   of  this  Act,    sentences  and 
orders  passed  by  an  Appellate  Court  upon 
appeal   shall   be   final.'     The   exception  in 
this  Section  seems  to  me  expressly  to  pro- 
vide for  the  case  which  is  now  before  us,  and 
I  therefore  cannot  limit  Section  405  to  cases 
tried  by  the  Court  of  Session  sitting  as  a 
Court  of  Original  Jurisdiction.     Mr.  Justice 
Loch    attempts    to   get   over   the    difficulty 
created  by  Section  428  by  holding  that  Sec- 
tion 405  is  mentioned  in  Section  428  by  mis- 
take for  404,  and  he  accordingly  deals  with 
the  question  as  if  404,  and  not  405,  were  refer- 
red to  in  Section  428.     But  it  is  not  for  this 
Court  to  say  that  the  Acts  of  the  Legislature 
do  not  mean  that  which  the  words  used  in 
them  do  and  necessarily  must  mean.      If  the 
Legislature  has  excepted  Section  405,  it  is 
not  for  this  Court  to  say  that  in  fact  it  has  ex- 
cepted, not   Section  405,  but  Section  404, 
merely  because  it  appears  to  the  Court  that 
the  Act  would  have  been  better  or  more  con- 
sistent if  404  had  been  the  Section  excepted. 
If  Section  405  is  the  Section  mentioned  in 
Section  428,  this  Court  goes  beyond  its  juris- 
diction, and  enters  on  the  province  of  Legisla- 
tion in  reading  Section  4e8  as  if  the  Section 
excepted  in  it  were  Section  404. 

Under  these  circumstances,  I  think  that 
the  following  question  ought  to  be  referred  for 
the  decision  of  a  Full  Bench :  Has  this 
Court  power  to  mitigate,  on  the  ground  of 
its  being  excessive,  a  sentence  passed  by  a 
Magistrate  and  confirmed  in  appeal  by  the 
Sessions  Judge,  or  a  sentence  passed  in  ap- 
peal by  the  vSessions  Judge  altering  a  sen- 
tence" passed  by  a  Magistrate. 

Seton-Karr,  J. — I  ♦h^ve  always  had 
doubts  on  this  point,  and  expressed  them  in 
the  judgment  referred  to  by  my  colleague, 
Mr.  Justice  Macphcrson. 

I  think  it  very  desirable  that  the  question 
should  be  referred  to  a  Full  Bench. 

JvD(iMK\T  OF  Fill  Bench. 

Peacock,  C.y,  (Kemp,  y.,  concurring). — 
I  do  not  think  that  there  is  any  doubt  in  this 
case,  when  we  read  Sections  405  and  428  of 
the  Code  of  Criminal  Procedure  together. 
There  might  have  been  some  doubt,  if  Sec- 
tion 405  stood  alone.  It  says :  ''  It  shall 
"  be  lawful  for  the  Sudde%  Court  to  call  for 
**  and  examine  the  record  of  <utv  case  tried 


"  by  any  Court  of  Session''  The  words 
"any  case  tried  by  any  Court  of  Session" 
might  mean  only  a  case  tried  by  a  Court  of 
Session  in  the  exercise  of  original  jurisdic- 
tion. But,  when  we  read  Section  428,  ail 
doubt  is  removed.  It  says  :  "  Except  as 
"  provided  in  Section  405  of  this  Act, 
"  sentences  and  orders  passed  by  an  Appel- 
"  late  Court  upon  appeal  shall  be  final/' 
When  the  Legislature  refers  to  Section  405, 
we  must  construe  the  Act  as  meaning  Sec- 
tion 405,  and  not  Section  404.  If  "  Section 
404  *'  is  in  the  original  record  of  the  Act,  and 
"  Section  405  "  is  merely  an  error  of  the 
printer,  the  case  would  be  diflFerent.  But  we 
do  not  think  it  likely  that  the  words  '*  Sec- 
tion 405  ''  are  a  misprint.  We  have  not  the 
original  here  to  compare  it  with  the  print. 

Then  if  we  read  "  405  "  as  the  Section 
referred  to  in  Section  428,  Section  428 
shows  that  the  Court  under  Section  405  may 
be  an  Appellate  Court.  If  so,  then  the 
words  "  tried  by  any  Court  of  Session 
must  mean  a  Court  of  Session  sitting  either 
as  a  Court  of  original  or  as  a  Court  of  appel- 
late jurisdiction,  and  the  case  becomes  per- 
fectly clear. 

If  we  look  to  the  reason  of  the  thing,  I  think 
it  quite  right  and  just  that  Section  405 
should  be  read  with  the  interpretation  which 
I  have  put  upon  it. 

Suppose  a  man  should  be  indicted  before 
the    Sessions    Court  for    house-trespass    in 
order  to  commit  theft  under  Section  451  of 
the  Penal  Code,  and  that  it  should  be  proved 
that  he  was  a  starving  man  in  Cuttack  ami 
Pooree  who  was  passing  by  a  godown  where 
there   was   rice,   and  that  he  went  in  and 
stole   a  handful.     He  would  be  guilty  of 
house-trespass  for  the  purpose  of  commit- 
ting theft,  and  would  be  liable  to  impn«»on- 
ment  for  7  years  and  also  to  fine.     Suppose 
the  Sessions  Judge  should  tr)'  him  and  sen- 
tence him  for  such  an  offence  as  that  to  > 
years'    rigorous    imprisonment ;    this   Court 
could  call  for  the  record  and  set  the  matter 
right  by  mitigating  the  sentence.  But  suppose 
another  man  was  tried  for  a  similar  ofiFence 
committed  under  similar  circumstances,  not 
by  the  Court  of  Session,  but  by  the  Magistrate 
of  the  district,  and  should  be  sentenced  to  s 
years*  rigorous  imprisonment  and  to  fine,  and 
the  Sessions  Judge  on  appeal  should  mitigate 
the  sentence  by  omitting  the  fine  and  leaving 
the  2  years*  rigorous  imprisonment.     If  thi5 
Court  could  not  interfere  in  the  latter  case, 
this  consequence  would  follow,  that  the  Court 
could  mitigate  a  sentence  of  2  years'  rigoroos 
i)^j>risoinnent  passed  l»y  a  Coun  of  Se*«sion 
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as  a  Court  of  original  jurisdiction,  but  that 
it  could  not  mitigate  a  sentence  of  2  yeai:s' 
rigorous  imprisonment  allowed  by  a  Court  of 
Session  on  appeal  to  stand  for  a  similar 
offence.  I  think  it  very  reasonable  that, 
whenever  this  Court  is  satisfied  that  a  sen- 
tence is  wrong  in  point  of  law,  or  is  too 
severe  for  the  offence  proved,  it  should  have 
the  power  of  setting  that  sentence  right.  It 
could  not  do  so  upon  appeal  in  a  case  tried 
originally  by  a  Lower  Court,  and  appealed  to 
the  Sessions  Court.  But  I  think  that  the 
Legislature  intended  that  the  highest  Court 
should  have  the  power  to  grant  relief  in  a 
case  in  which  a  sentence  affirmed  by  a  Court 
of  Session  sitting  as  an  Appellate  Court,  or 
altered  by  that  Court  on  appeal,  and  therefore 
substantially  passed  by  it,  is  either  contrary 
to  law  or  improper  as  being  too  severe.  In  a 
case  heard  by  a  Sessions  Court  on  appeal, 
the  relief  cannot  be  obtained  as  a  matter  of 
course  ;  but  the  High  Court  must  have  such  a 
case  made  out  as  to  induce  it  to  call  for  and 
examine'the  record. 

Seion-Karr,  J. — I  wish  to  add  nothing  to 
what  has  fallen  from  the  learned  Chief 
Justice,  with  whom  I  entirely  concur,  except 
that  I  always  entertained  the  doubts  which 
I  expressed  in  the  case  of  Ramdhun  Mundul 
adversely  to  the  opinion  of  my  colleagues 
(reported  in  4  Weekly  Reporter,  Criminal 
Rulings,  p.  15);  that  I  still  entertained  those 
doubts,  when  I  referred  the  case  to  a  Full 
Bench,  with  Mr.  Justice  Macpherson ;  and 
that  I  am  confirmed  in  the  opinion  I  enter- 
tained on  both  occasions,  after  hearing  the 
arguments  on  both  sides  to-day,  which  have 
converted  those  doubts  into  certainties. 

Campbell y  J- — I  also  concur.  I  had  a  good 
deal  of  doubt  in  the  case.  It  did  not  appear 
to  me  altogether  so  clear  as  it  has  been  now 
put  by  the  learned  Chief  Justice.  Still,  on 
the  whole,  I  agree  in  the  opinion  expressed 
by  my  learned  colleagues. 

Taking  Section  405  alone,  I  should  have 
been  inclined  to  consider  that  the  words 
"  tried  by  any  Court  of  Session "  refer 
to  the  Court  sitting  as  a  Court  of  origi- 
nal jurisdiction  ;  because,  looking  at  Chapter 
XXV.,  there  throughout  the  word  "  trial  "  is 
used  as  referring  to  the  proceedings  in  the 
Court  of  original  jurisdiction,  and  to  that 
kind  of  trial  onlv.  But,  as  I  think  that  the 
Section  admits  of  doubt,  it  may  be  construed 
by  a  reference  to  other  Sections. 

Section  428  is  clearly  inconsistent  with 
the  construction  that  Section  405  is  restricted 
to  trials  by  Courts  of  Session  in  original 
jurisdiction.     At  the  same   time   I   should 
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like  to  point  out  that,  in  any  construction, 
there  is  some  inconsistency  in  this  part  of 
the  Code,  because,  where  a  Subordinate  Ma- 
gistrate has  passed  a  sentence  which  has 
been  appealed  to  the  Magistrate  of  the  Dis- 
trict, and  the  Magistrate  of  the  District,  in 
deciding  that  appeal,  has  committed,  it  may 
be,  a  gross  illegality,  in  that  case,  under 
Section  404,  this  Court  has  the  power  to 
set  the  matter  right  as  respects  the  point 
of  law;  whereas  Section  428  would  seem 
to  provide  that  sentences  or  orders  of  an 
Appellate  Court  shall  be  "final  except  as 
provided  in  Section  405,  making  no  refer- 
ence to  Section  404.  There,  it  seems  to  me, 
must  necessarily  be  some  contradiction. 
But,  because  there  is  one  inconsistency,  that  is 
no  reason  why  we  must  also  make  another ; 
and,  as  I  am  not  satisfied  that  in  Section 
428  the  figure  "  405  "  is  a  misprint  or  mis- 
take for  "404,"  1  think  we  must  consider 
that  Section  "  405  "  refers  to  the  proceed- 
ings of  an  Appellate  Court,  ciJs;.,  Court  of 
Session,  and  that  this  Court  has  the  power 
to  interfere  as  regards  the  decisions  of  a 
Court  of  Session  sitting  as  an  Appellate 
Court  for  the  trial  of  criminal  cases  to  the 
full  extent  provided  by  Section  405. 

Macpherson^  J, — I  remain  of  the  jsame 
opinion  as  that  which  I  have  already  ex- 
pressed. Whatever  inconsistencies  there 
may  be  in  the  provisions  of  the  Criminal 
Procedure  Code,  I  think  that,  reading  Sec- 
tions 405  and  428  together,  it  is  impossible 
to  come  to  any  other  conclusion  than  that 
which  has  been  arrived  at  to-day. 


The  2ist  June  1866. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge, 

Dacoity  (aggravated)— Calendar  (to  contain 
grounds  of  commitment  and  remarks  of  com- 
mitting: officer). 

Queen  versus  Khooda  Sonthal  and  others. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Midnapore, 
on  a  charge  0/ dacoity. 

Severe  sentence  of  transportation  for  life  in  a  case  of 
aj^gravated  dacoity  confirmed  as  required  by  the  state 
of  the  district. 

The  grounds  of  commitment  and  the  remarks  of  the 
committing  officer  should  be  entered  or  copied  in  the 
Calendar  which  ought  to  be  complete  in  itself. 

The  prisoners  have  been  convicted  of  a 
very  aggravated  dacoity,  on  their  own  admis- 
sions before  the  Peputy  Magistrate.    Some 
I  of  the  dacoits  repeated,  at  the  Sessions,  their 
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admissions  of  their  presence  at  the  dacoity. 
The  admissions  are  confirmed  by  the  imme- 
diate search  which  was  instituted,  and  by 
the  discovery  of  sundry  articles  of  property 
with  the  dacoits. 

The  crime,  as  the  Sessions  Judge  observes, 
is  a  very  aggravated  one.  One  man  was 
killed,  and  one  old  woman  was  frightfully 
beaten.  The  state  of  the  district  requires  a 
severe  example,  and  I  shall  not  interfere. 

I  observe  a  practice  which,  I  believe,  is 
confined  to  the  Midnapore  district,  namely, 
that  the  grounds  of  commitment  are  not 
copied  into  the  Calendar  as  they  ought  to 
be,  but  are  left  buried  in  a  mass  of  pap:rs 
in  the  record. 

This  is  irregular,  and  causes  loss  of  time 
tathe  Appellate  Court.  The  Calendar  should 
be  complete  in  itself,  and  the  remarks  of 
the  committing  officer  should  be  entered  in, 
or  copied  into,  the  proper  column  of  the 
Calendar. 

The  appeals  are  all  rejected. 


'  The  23rd  June  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  W. 
Markby,  Judges, 

Land  dispute — Possession  under  decree  of 

Civil  Court. 

Shama  Soondery  Debia,  Petitioner, 

versus 

Messrs.  Jardine,  Skinner,  &  Co. 

C<mmitted  by  tht  Magistrate  of  Berham- 
pors,  and  tried  by  the  Sessions  Judge  of 
Moorshedabadf  on  a  charge  of  unlawful 
possession  of  lands, 

A  Magistrate  ought  not  to  interfere,  under  Section 
318*  Code  of  Criminal  Procedure,  with  the  execution  of 
a  decree  of  the  Civil  Court.^  If  called  in  to  interfere  at 
ail  because  he  is  apprehensive  of  a  breach  of  the  peace, 
he  ahpulda  under  Section  319,  maintain  in  possession  the 

Serson  who  haJS  been  actually  put  in  possession  by  a 
ecree  of  the  Civil  Court. 

This  is  a  case  which  has  been  referred  to 
us  under  Section  434  of  the  Criminal  Pro- 
cedure Code,  arid  we  have  heard  Mr.  Paul 
in  supf)Ott  of  the  recommendation  of  the 
Sessions  Judge  that  the  o^der  of  the  Magis- 
trate should  be  quashed,   as  well  as  Mr. 


Allan  in  reply  to  him,  at  some  considerable 
length. 

We  are  clear  that  the  order  of  the  Ma{^ 
trate  is  illegal,  and  cannot  be  permitted  to 
stand. 

The  petitioner, Ranee  Shama  Soondei7,has 
been  put  in  possession  of  the  share  in  the 
lands  claimed  by  her  under  a  decree  of  the 
Principal  Sudder  Ameen,  confirmed  in  ap- 
peal by  the  High  Court  on  the  18th 
July  1865  (Weekly  Reporter,  p.  144,  Civil  • 
Rulings). 

An  Ameen  has  been  deputed  to  the  ^x)t, 
and  the  petitioner  has  given  him  a  receipt 
stating  herself  to  have  been  placed  in 
'^  khas  "  possession  of  the  lands,  or,  to  speak 
correctly,  of  her  2^  annas  share  in  them, 
the  lands  amounting  to  some  8,633  beegahs 
in  extent. 

We  hold  that  it  was  not  competent  to  the 
Magistrate  to  interfere,  under  Section  31 S 
of  the  Criminal  Procedure  Code,  with  the 
execution  of  a  decree  of  the  Civil  Court, 
affirmed,  as  it  had  been,  by  the  highest 
Court  of  the  country,  or  to  say  that  the 
word  "  khas,  "  as  used  in  giving  possession, 
must  be  "an  error,"  or  to  l*y  it  dowr 
that  the  petitioner  had  no  right  to  come  01 
the  lands  "  except  as  collector  of  rent." 

Mr.  Allan  contends  that  his  clients,  Messrs. 
Jardine,  Skinner,  and  Co.,  have  actual  and 
tangible  possession  of  certain  parts  of  the 
lands  which  have  not  been  actually  defined 
or  interfered  with  by  the  Ameen,  and  that 
they  cannot  be  ousted,  as  no  provisioD  for 
their  ouster  is  contained  in  the  decree.  We 
find,  however,  on  reference  to  the  deciaon 
of  the  High  Court  of  July  last,  alreadj 
quoted,  that  Messrs.  Jardine,  Skinner,  and  Co. 
never  then  pleaded  any  right  derived  fn» 
occupancy,  and  that  the  Divisional  Bench 
then  expressly  ruled  that  they  could  o0t 
call  on  the  plaiiitifiF,  the  Ranee,  to  acknow- 
ledge them  as  her  tenants. 

Moreover,  we  are  informed  that  the  case, 
giving  the  Ranee  possession,  is  pending  ia 
appeal  in  the  Miscellaneous  Department,  ^od, 
if  there  had  been  any  doubt  as  to  the  exact 
meaning,  intent,  and  object  of  the  deatt, 
the  matter  was  one  which  ought  to  be  1^ 
judicated  on  in  that  Department,  and  u&'^ 
the  Criminal  Court. 

In  fact,  looking  to  the  possession  of  the 
parties  and  to  the  state  of  the  dilate.  ^ 
Magistrate,  if  called  in  to  interfere  at  if 
under  Chapter  XXII.  of  the  Code  of  C* 
minal  Procedure,  because  he  was  af^ 
hensive  of  a  breach  of  the  peace,  should  hiA 
kept  the  Ranee  in  possession  under  Secdfli   | 
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319  as  the  party  who  had  been  actually 
placed  in  possession  by  a  decree  of  the  Civil 
Court. 

For  the  purposes  of  the  reference  before 
us,  we,  therefore,  acting  under  Section  434 
of  the  Code,  quash  the  proceedings  of  the 
Magistrate  held  under  Section  318,  and  de- 
clare them  null  and  void.  In  so  doing,  we 
are  acting  in  strict  accordance  with  a  deci- 
fflon  of  this  Court  of  the  27th  April  1864, 
in  the  case  of  Kali  Soondery  Chowdraney, 
referred  from  Rajshahye,  and  decided  by 
Justices  Loch  and  L.  S.  Jackson  under  the 
above  Section. 


The  25th  June  1866. 

Present  : 

The  Honble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

False  ETidence— Discretion  of  CitII  Court  in 
sanctioning:  charg;e  of. 

Queen  versus  Poosa  Ram  and  two  others. 

Commiiied  by  the  Magistrate  0/  Darjeelingj 
and  tried  by  the  Sessions  Judge  0/  Dinage- 
porCy  on  a  charge  of  giving  false  evidence, 

Mr,  R,  E.  Twidale  for  Petitioner^. 

Unsatisfactory  convictioa  for  perjury,  where  the  evi- 
dence iK'as  balanced  as  to  numbers,  and  where  the  story 
for  the  prosecution  was  improbable,  reversed. 

The  discretion  vested  in  a  Civil  Court  under  Section 
j6o.  Code  of  Criminal  Procedure,  of  sanctioning-  a  crimi- 
nal charge  of  perjury,  is  one  that  should  be  most  care- 
fully exercised. 

Remarks  on  the  present  case  in  which  the  discretion 
improperly  exercised.' 


Jackson,   J, — It  appears  to   me   that  it 
would  be  quite  unsafe  to  sustain  a  convic- 
tion arrived  at  under  such  circumstances  as 
the   present.     The  prisoners  were,   two  of 
them  witnesses,  and  the  third  plaintiff,  in  a 
civil    suit   brought   against   the   prosecutor, 
Mr.   Cleeve.   Motee   Ram  sued  Mr.  Cleeve 
upon  a  note  of  hand  (an  I.  O.  U.)  for  1,600 
rupees.     He  alleged  that,  although  he  had 
executed  the  I.  O.  U.,  there  was  an  under- 
standing that  he  was  to  pay  in  18  months' 
time.     The  witnesses  called  by  the  plaintiff, 
on  the  other  hand,  deposed  that  there  was 
00  such  verbal  agreejnent,  but  that  he  was 
10    pay    within   8   ^s.     The   Civil   Court 
.  which  tried  the  suit,  it  appears,  gave  a  de- 
;  crce  against  Mr.   Cleeve  as  prayed  by  the 
'•  plaintiff.    After  this,  on  Mr.  Cleeve's  appli- 
\  cation,  the  Civil  Court  allowed  him  to  in- 
^.stitute    criminal    proceedings  against  these 
•"'.parties  for  giving  false  evidence  and  making 
•  use  of  this  evidence  knowing  it  to  be  false*^ 


On  the  trial,  Mr.  Cleeve  himself  appeared 
with  three  persons  whom  he  called  as  wit- 
nesses, and  they  deposed  that  the  third  pri- 
soner, Motee  Ram,  who  came  to  Mr.  Cleeve 
for  the  purpose  of  settling  his  account,  came 
alone,  unaccompanied  by  any  one  else ;  and 
upon  this  the  Sessions  Judge,  sitting  with 
two  European  Assessors,  has  convicted  the 
prisoners,  and  sentenced  them  to  one  year's 
rigorous  imprisonment. 

The  first  thing  which  strikes  one  on  look- 
ing at  this  case  is,  that  it  is  merely  one  of  a 
balance  of  testimony.  On  the  one  side 
were  the  plaintiff  and  his  two  witnesses;  on 
the  other  were  Mr.  Cleeve  and  his  three 
witnesses ;  and  then  we  find  that  the  pri- 
soners called  another  independent  witness, 
who  very  strongly  and  substantially  corro- 
borated what  they  had  originally  said,  and 
thus  bringing  the  testimony  to  an  absolute 
balance,  there  being  four  oaths  on  the  one 
side,  and  four  oaths  on  the  other. 

In  addition  to  this,  I  am  bound  to  say 
that  the  account  given  by  Mr.  Cleeve  is  one 
which  it  would  be  extremely  difficult  to  be- 
lieve. He  states  in  his  deposition  before  the 
Sessions  Court : — 

''  On  that  same  day,  after  making  up  the 
^'  account  between  us,  I  gave  defendant 
"  No.  3  a  note  of  hand  or  I.  O.  U.  for  1,600 
'^  rupees  payable  at  my  convenience.  It 
"  was  my  intention  to  leave  Hope  Town  for 
"good  early  in  the  month  of  February 
"  following,  but  previous  to  doing  so  I  sent 
"  for  defendant  No.  3,  and  told  him  that,  on 
"  condition  of  his  not  taking  any  steps  to 
"  sue  me  for  the  amount  of  the  I.  O.  U., 
"  I  would  agree  to  pay  him  twelve  per  cent. 
"  per  annum  until  such  time  as  the  amount 
"  was  liquidated." 

Now,  here  was  a  Eiu-opean  resident  of  this 
remote  place,  Hope  Town,  having  money- 
transactions  with  a  trader  there,  and  he  says 
that  he  was  about  to  leave  the  place  for  good, 
and  yet  we  are  to  suppose  that  this  trader 
accepted,  without  any  sort  of  security,  a  note 
of  hand  with  1 2  per  cent,  interest  payable  up 
to  the  time  of  liquidation.  That  statement 
in  itself  is  almost  incredible ;  and  then, 
again,  if  we  look  at  the  testimony  upon 
which  these  persons  have  been  convicted,  we 
find  (take  only  one  instance;  there  may 
possibly  be  more,  but  here  there  is  a  very 
startling  discrepancy)  Mr.  Cleeve  says  : — 

**  Defendant  No.  3  came  up  alone  to  my 
"  house ;  I  saw  him  walking  up  to  my  door.  I 
"  first  spoke  to  him  outside  the  house,  and 
"then  asked  him/o  walk  into  the  dinlng- 
"  room,  when  I  made  oat  the  account/' 


12 


Criminal 


THE   WEEKLY   REPORTER. 


Rulings, 


[Vol.  V, 


Then,  on  turning  to  the  evidence  of  one  of 
his  witnesses,  Bhochun,  witness  No.  3,  he 
says : — 

"  Motee  Ram  came  of  his  own  accord ; 
"  when  he  came,  I  gave  notice  to  the  sahib. 
*'  He  came  alone.  The  sahib  told  me  to  call 
**  him  in.  The  sahib  did  not  jo  outside. 
"  Witness  No.  2  was  in  the  room  at  the 
**  time." 

This  is  directly  the  contrary  to  what  is 
said  by  Mr.  Cleeve  himself. 

Then  the  prisoners  were  persons,  it  seems, 
in  a  respectable  class  of  life,  and  not  the  sort 
of  persons  who  might  have  been  hired  or 
retained  as  common  witnesses,'  and  whose 
testimony  apparently  was  not,  primd  facie, 
unworthy  of  belief.  It  certainly  cannot  be 
said  that  the  witnesses  for  the  prosecution 
were  witnesses  of  a  higher  grade,  or  more 
worthy  of  belief.  One  was  a  chuprassee, 
another  a  mistree,  and  all  of  them  either 
then  were  or  had  been  previously  in  the 
service  of  the  prosecutor. 

Under  these  circumstances,  it  appears  to 
me  that  it  would  be  quite  unsafe  to  affirm 
the  conviction  of  these  prisoners. 

I  think,  therefore,  that  the  conviction 
ought  to  be  reversed,  and  they  released. 

Moreover,  it  appears  to  me  that  this  is 
precisely  a  case  in  which  the  Judge  of  the 
Civil  Court,  who  tried  the  original  suit, 
ought  to  have  very  carefully  exercised  the 
discretion  vested  in  him  by  Section  169  of 
the  Code  of  Criminal  Procedure.  That 
Section  provides : — 

*'  A  charge  of  an  offence  against  public 
"justice  described  in  Sections  193,  194,  195, 
**  196, 199,  200.  205,  206,  207,  208,  209,  210, 
"211,  or  228  of  the  Indian  Penal  Code, 
"  when  such  offence  is  committed  before  or 
"against  a  Civil  or  Criminal  Court,  shall 
"  not  be  entertained  in  the  Criminal  Courts, 
"  except  with  the  sanction  of  the  Civil  or 
"  Criminal  Court  before  or  against  which 
"  the  offence  was  committed." 

That  was  a  provision  substantially  similar 
to  the  law  which  formerly  prevailed,  and 
which  expressly  provided  that  persons 
against  whom  a  civil  suit  had  been  suc- 
cessfully prosecuted,  and  who  from  vindic- 
tive motives  should  be  desirous  of  bringing 
their  adversaries  into  the  Criminal  Courts, 
and  harassing  them  by  charges  of  perjury 
and  forgery,  should  not  be  allowed  to  do  so, 
unless  the  Court  where  the  suit  was  tried 
saw  cause  to  permit  it. 

In  this  case,  whatever  the  Judge  might 
have  thought  as  to  the  accuracy  of  the  wit- 
nesses in  matters  of  detail,  it  is  plain  that 


he  believed  their  story  in  the  main,  because 
he  passed  a  decree  for  the  plaintiff. 

I  think,  therefore,  this  was  a  case  in  which 
the  Judge  should  have  been  extremelj  un- 
willing to  allow  a  prosecution.  But  Mi. 
Cleeve  says  (on  the  question  being  put  to 
him,  "  Did  defendants  i  and  2  give  thdi 
evidence  before  you  in  the  civil  suit,  and 
did  you  then,  before  the  Judge,  impugn  it 
as  false  ?") :  "  Yes ;  and  the  Judge  told  me 
"  to  prosecute  them  criminally  if  I  had  any 
"charge  against  them,"  thus,  in  fact,  en- 
couraging him  to  bring  the  criminal  charge. 

It  appears  to  me  that  the  discretion  vested 
in  the  Court  was  very  improperly  exercised 
in  this  case,  and  that  the  proceedings  ought 
not  to  have  been  permitted. 

Markhy,  J. — 1  also  entirely  agree  that  the 
decision  of  the  Judge  ought  to  be  reversed. 

It  appears  that  the  defendants  were 
tradesmen  in  partnership,  and  that  the  prose- 
cutor was  in  their  debt.  The  prosecutor 
had  given  to  the  defendants  an  acknowledg- 
ment of  his  debt  in  the  form  of  an  I.  O.  U. 
A  suit  to  recover  the  debt  was  afterwards 
brought  by  the  defendants,  and  the  dcfenct 
set  up  by  the  prosecutor  was  that,  at  the  tim* 
the  acknowledgment  was  given,  an  arrange* 
ment  was  made  that  no  proceeding  should  be 
taken  to  recover  the  debt  as  long  as  interci^i 
was  paid  at  the  rate  of  12  per  cent. 
The  defendants,  however,  denied  that  that 
arrangement  had  been  made.  On  the  con- 
trary, they  all  three  swore  that  they  were  all 
present  when  the  I.  O.  U.  was  given,  and 
that  the  arrangement  was  that  the  money 
was  to  be  paid  within  8  days.  On  the  other 
hand,  the  prosecutor  swore  that  one  of  the 
defendants  alone  was  present. 

There  was,  therefore,  in  that  suit,  a  direct 
conflict  of  testimony  between  the  prosecutor 
and  the  defendants.  The  suit  was  decided 
in  favor  of  the  defendants,  whereupon  the 
prosecutor  turned  round  and  charged  the 
defendants  with  having  given  false  testi- 
mony ;  and  it  is  hardly  necessary  to  say  that 
this  was  a  proceeding  which  ought  to  be 
very  carefully  watched. 

The  Judge  below  disposes  of  the  case  by 
saying  that  the  evidence  adduced  by  the 
defendants  is  extremelj'  weak  and  incon- 
sistent. If  that  had  been  so,  it  would  have 
been  a  good  reason  for  finding  them  guilty. 
But,  I  think,  the  evidence  given  by  the  de- 
fendants is  at  least  as  strong  as  that  given  by 
the  prosecution.  Indeed,  looking  at  the  incon- 
sistency pointed  out  by  my  brother  Jackson 
between  the  evidence  of  the  prosecutor  and 
^hat  of  one  of  his  witnesses,  I  think  the 
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preponderance  is  rather  in  favour  pf  the 
evidence  given  for  the  defence.  On  the  one 
hand,  there  was  the  statement  of  the  prose- 
cutor himself,  and  three  witnesses,  all  more 
or  less  dependent  on  him.  On  the  other 
hand,  there  is  the  statement  of  the  three 
defendants,  supported  by  a  witness  who  is 
entirely  independent  of  them,  who  positively 
supports  their  statement,  and  who  was  not 
even  cross-examined  by  the  prosecutor. 

I  think,  therefore,  that  there  is  no  ground 
for  the  remark  that  the  evidence  for  the 
defendants  was  weak  and  inconsistent,  and 
that  there  was  no  sort  of  evidence  given 
by  the  prosecutor  which  is  necessary  in 
a  case  like  the  present  to  convict  the  pri- 
soners. 

I  also  entirely  agree  in  the  remarks  made 
by  my  brother  Jackson  as  to  great  caution 
being  necessary  in  allowing  such  prosecutions 
for  perjur}',  which  are,  in  fact,  an  indirect 
Diode  of  re-opening  a  case  upon  which  a 
decision  had  been  already  given.  It  would 
be  most  undesirable  that  criminal  proceed- 
ings should  be  for  any  such  purpose  so  totally 
misapplied. 


The  25th  June  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Discharge — Acquittal— European  British  sub- 
jects— Evidence, 

Criminal  Jurisdiction. 

Queen  versus  Robert  Sheriff. 

Revised  under  Section  404,  Criminal  Pro- 
cedure Code, 

Where  no  charge  in  writing  has  been  drawn  up,  and 
the  prisoner  has  not  been  asked  to  make  his  defence, 
the  Majfistrate,  if  he  thinks  that  no  offence  has  been 
proved,  can  only  dischai^e  and  not  acquit  the  prisoner. 

Norxan  the  Magistrate  acquit  a  prisoner  whom  he  has 
no  jurisdiction  to  try. 

Mode  of  procedure  by  a  Magistrate  with  regard  to 
European  British  subject  accused  of  an  offence. 

Remarks  on  the  imperfect  enquiry  in  this  case  with. 
reference  to  the  examination  of  witnesses. 

This  case  has  been  sent  for  under  Section 
404,  the  attention  of  the  Court  having  been 
called  to  it  by  the  Government  of  Bengal. 

On  the  evening  of  the  13th  of  February 
last,  the  officiating  District  Superintendent 
of    Police   at   Cachar  received  information 


that  Mr.  Sheriff,  the  Manager  of  the  Deedar 
Kaash  Gardens,  was  charged  with  causing 
the  death  of  an  infant  only  a  few  days  old, 
the  child  of  one  Kulgi,  a  cooly  labourer  in 
that  garden.  The  woman  said  she  was 
sitting  in  the  lines  giving  the  child  suck, 
when  the  accused  came  into  the  lines,  began" 
to  beat  the  men,  and  also  beat  her.  One 
blow  accidentally  hit  the  child  which  was 
at  her  breast;  blood  flowed  from  its  nose, 
and  it  died  almost  immediately.  The  Super- 
intendent made  an  enquiry.  It  being  late 
in  the  evening,  he  allowed  Mr.  Sheriff  to 
go  to  the  Cachar  Planters'  Hotel,  taking 
from  him  a  recognizance  binding  him  to 
appear  the  next  morning.  On  the  14th,  the 
Civil  Surgeon  examined  the  bodies  of  the 
deceased  infant  and  the  woman  Kulgi,  and 
on  the  same  day  the  report  of  the  police 
officer  was  forwarded  to  the  Magistrate. 

It  does  not  appear  that  the  Magistrate 
proceeded  with  the  case  from  the  14th  to  the 
28th  of  February — a  delay  which  appears 
to  us  inexcusable.  The  report  of  the  Super- 
intendent of  Police  informed  the  Assistant 
Commissioner  that  an^offence  had  been  com- 
mitted which  was  apparently  punishable 
with  imprisonment  for  two  years  under  Sec- 
tion 338  of  the  Indian  Penal  Code,  or  possibly 
under  Section  323.  In  either  case,  it  was 
an  offence  which  the  Assistant  Commissioner, 
who  appears  to  have  the  full  powers  of 
a  Magistrate,  was  competent  to  deal  with. 

On  the  28th  of  February,  the  Assistant 
Commissioner  proceeded  to  take  the  evidence 
of  the  witnesses.  The  record  of  this  pro- 
ceeding is  most  imperfect.  It  does  not 
show  that  the  witnesses  examined  on  the 
28th  were  either  sworn  or,  if  Hindoos  or 
Mahomedans,  affirmed  under  Act  V.  of  1840. 
There  is  nothing  in  the  record,  from  the 
beginning  to  the  end,  to  show  whether  or  not 
the  accused  was  ever  in  custody  or  present 
during  any  part  of  the  enquiry,  though  it 
appears  that  he  was  summoned  for  the  28th. 
There  are  certain  expressions  in  the  evidence 
which  look  as  if  some  one  had  put  questions 
in  the  interest  of  the  accused,  but  there  is  no- 
thing to  show  whether  or  not  there  was  any 
cross-examination  by  him.  Except  in  the 
case  of  the  first,  and  perhaps  the  second, 
witness  examined  on  the  28th  of  February, 
and  the  Civil  Surgeon  on  the  7th  of  March, 
the  evidence,  as  taken  down,  does  not  appear 
to  have  been  read  over  and  explained  to  each 
witness,  as  required  by  Sections  198,  199, 
and  249  of  the  Code  of  Criminal  Proce- 
dure. • 
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The  30th  June  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Grievous  Hurt  and  Robbery. 

Queen  versus  Chakor  Haree  and  others. 

Committed  by  the  Magistrate  of  Bancoorah, 
and  tried  by  the  Sessions  Judge  of  West 
Burdwan,  on  a  charge  of  murder,  6ff. 

Where,  in  a  case  of  robbery  attended  with  death, 
there  was  no  intention  of  causing-  death  or  such  bodily 
injury  as  was  likely  to  cause  death,  the  conviction  was 
•  altered  from  voluntarily  causing?  hurt  in  committing 
robbery,  to  voluntarily  causing  grievous  hurt  in  commit- 
ting robbery. 

These  four  prisoners  were  committed  to 
take  their  trial  bef6re  the  Sessions  Court 
of  Zillah  West  Burdwan  on  the  following 
charges  : — 

1st.  Murder  (Section  302,  Indian  Penal 
Code). 

2nd.  Dacoity  (Section  395,  Indian  Penal 
Code). 

An  additional  charge  was  framed  by  the 
Sessions  Judge,  namely,  robbery  and  volun- 
tarily, causing  hurt. 

The  Sessions  Judge,  in  concurrence  with 
the  opinion  of  the  Assessors,  convicts  the 
prisoners  of  robbery,  and  voluntarily  causing 
hurt  in  the  commission  of  robbery,  and 
sentences  the  prisoners  to  transportation 
for  life  (Section  394,  Penal  Code).  The 
Judge  observes  that  the  evidence  for  the 
prosecution  is  particularly  good  and  trust- 
worthy, and  proves  that  the  deceased,  with 
his  wife,  her  babe,  her  brother,  and  her 
nephew,  were  returning  at  night  from  a 
neighbouring  market  with  their  little  pur- 
chases, and  a  few  brass  and  copper  uten- 
sils, and  that  they  were  suddenly  attacked 
on  the  road,  and  robbed  of  their  all  by  the 
prisoners.  The  deceased  received  a  blow 
on  the  head  from  a  latee ;  the  child  also 
received  a  blow,  but  was  not  severely  injured. 

Bissoo  the  deceased  died,  says  the  Judge, 
"  from  the  effects  of  the  blow  on  the  head, 
or  rather  of  the  shock  occasioned  thereby." 

The  Judge  remarks  that  "in  this  case  the 
deceased  was  struck  but  once,  and  with  a 
latee  only,  and  the  intention  of  his  assailants 
was  evidently  merely  robbery,  and  they  had 
no  desire  nor  idea  of  causing  death.  Indeed, 
from  the  evidence  of  the  medical  officer,  it 
appears  the  blow  was  by  no  means  a  revere 
one,  and  death  may  have  been  caused 
by  the  shock  of  an  unexpected  attack  cans 
ing  certain  vessels  of  the  brain  to  burst. 
The  prisoners,  therefore,  •cannot  be  found 
guilty  of  the  capital  charge." 


The  Judge,  as  stated  above,  convicts  of 
voluntarily  causing  hurt  in  committing  the 
offence  of  robbery  under  Section  394. 

On  turning  to  the  evidence  of  the  medial 
officer,  we  find  that  he  deposes  that  there 
was  a  contused  wound  on  the  scalp  two 
inches  long  and  about  a  quarter  of  an  inch 
deep,  that  the  cut  commenced  a  little  abo^rc 
the  forehead  on  the  right  side  and  ran  back- 
wards towards  the  crown  of  the  head. 

There  was  a  considerable  quantitj-  of  blood 
round  the  brain  under  the  **  dura  mater!' 
The  effusion  of  blood  was  no  doubt  the  caasc 
of  death.  "  This  was  probably  caused  by  die 
shock  of  the  blow  which  ruptured  some  of 
the  small  blood  vessels  of  the  brain."  From 
this  evidence  it  is  very  clear  that  the. blow* 
received  by  the  deceased  caused  his  death. 

The  prisoners  have  committed  the  grave 
offence  of  highway  robbery  at  night  u))on 
unoffending  people  with  whom  it  is  clear 
from  the  evidence  that  they  had  no  prerions 
enmity.  The  evidence  to  prove  an  alibi  on 
the  part  of  the  prisoners  is  wholly  untrust- 
worthy, and  we  entertain  no  doubt  of  the 
guilt  of  all  the  prisoners  who  have  been 
clearly  identified  as  present,  and  taking  a 
part  in  the  robbery. 

The  conviction  of  voluntarily  causing 
hurt  is,  however,  we  think,  not  suited  to  the 
facts  proved  in  evidence.  The  offence  of 
hurt  is  described  in  the  Penal  Code,  Section 
319,  as  causing  bodily  pain,  disease,  or  infir- 
mity. In  this  case,  a  latee  was  used,  the 
deceased  was  struck  a  heavy  blow  on  the 
head,  on  a  tender  part  of  the  head — ^the  fore- 
head— and  this  blow  undoubtedly  was  the 
immediate  cause  of  death,  and  not  the  shock 
occasioned  by  the  blow,  as  obser\*ed  bf 
the  Judge. 

The  Penal  Code  does  not  provide  for 
simple  cases  of  manslaughter,  but  it  provides 
for  cases  of  homicide  ;  whereas,  in  the  case 
before  us,  there  has  been  no  intention  to 
cause  death,  or  to  cause  such  bodily  injury  as 
is  likely  to  cause  death,  it  falls  under  the  head 
of  grievous  hurt  (Section  325,  Penal  Code): 
and  the  practice  of  our  Court  has  been  to 
rely  on  this  Section  on  such  cases. 

We  therefore  alter  the  conviction  to  **  vo- 
luntarily causing  grievous  hurt  in  commissicBi 
of  robbery,"  and  confirm  the  sentence  passed 
by  the  Sessions  Judge  of  transportation  for 
life  on  Chakor  and  Brojo,  who  beat  the 
deceased,  as  well  as  on  the  other  two 
who  are  Chowkeedars,  and  whose  crime  is 
aggravated  by  their  position  as  guardians  of 
Yhe  public  peace. 


?866.] 


Criminal 


THE  WEKKLY  REPORTER. 


I^uiings. 


17 


The  30th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Sentence  without  defence. 

Criminal  Jurisdiction. 

lie/erred  under  Section  434,  Act  XXX.  of 
186  Ty    and    Circular    Order ,    dated    r^th 
July  i86j.  No,  18. 

Bamaboistobee,  Petitioner, 

A  sentence  of  imprisonment  passed  on  a  woman,  who 
was  never  put  on  her  defence,  quashed  as  illegal. 

We  have  referred  to  the  Sections  of  the 
law  quoted  by  the  Sessions  Judge  and  to  the 
proceedings  of  the  Magistrate,  and  we  are 
of  opinion  that  the  sentence  of  one  month's 
imprisonment  passed  under  Section  182  of 
the  Penal  Code,  in  the  case  of  Mussamut 
Bama,  who  was  never  put  on  her  defence, 
is  illegal. 

The  sentence  is  accordingly  quashed. 


The  2nd  July  1866. 

Present  : 

The  Hon'ble  G.  Loch,  Judge . 

Kidnapping. 

Queen  versus  Sheikh  Oozeer. 

Committed  by  the  Magistrate^  and  tried  by 
ihe  Sessions  Judge  of  Dacca,  on  a  charge 
of  kidnappings  6fr. 

Section  368  of  the  Penal  C^de  refers  to  some  other 
party  who  assists  in  concealing-  any  person  who  has 
Deen  kidnapped,  and  not  to  the  kidnappers. 

The  Ses.sions  Judge  is  right  in  supposing 
that  the  conviction  by  the  Jury  on  the  3rd 
charge  is  incorrect.  Section  368  evidently 
refers  to  some  other  party  who  assists  in 
concealing  any  person  who  had  been 
kidnapped,  and  does  not  refer  to  the  kidnap- 
pers. As,  however,  the  Jury  have  convicted 
the  prisoner  on  the  ist  and  2nd  charges, 
and  the  prisoner  has  failed  to  show  that 
there  is  any  error  in  law  in  this  finding  or 
in  the  sentence  passed  upon  him,  1  reject 
the  appeal. 

Vol.  VI. 


The  2nd  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G  Camp- 
bell, Judges, 

Evidence  of  accomplices— Conroboration — Mis-  . 

direction. 

Queen  vs,  Khotub  Sheikh  and  others, 

Appellants, 

Committed  by  the  Magistrate,  and  tried  by 
the  Sesssions  Judge  of  Nuddea,  on  a 
charge  of  dacoity,  ^c. 

A  verdict  of  ffuilty  of  dacoity  ag^ainst  certain  of  the 

Prisoners  set  aside  on  the  {ground  of  misdirection,  the 
udgc  having  omitted  to  point  out  to  the' Jury  the  dan- 
ger of  relying  upon  the  uncorroborated  testimony  of 
accomplices. 

In  this  case,  the  Sessions  Judge  has  com- 
mitted the  error  pointed  out  by  the  Court 
in  the  case  of  Queen  vs.  Elahee  Buksh,  5 
Weekly  Reporter,  p.  80,  Criminal  Rulings. 
He  has  omitted  to  point  out  to  the  Jury  the 
danger  of  relying  upon  the  uncorroborated 
testimony  of  accomplices. 

As  regards  Khotub,  a  large  quantity  of 
property  belonging  to  prosecutor  was  found 
in  his  possession.  This  fact  raises  a  pre- 
sumption of  his  guilt,  and  exactly  tallies  with 
what  might  have  been  expected  if  the  evi- 
dence of  the  accomplices  were  true,  and 
abundantly  corroborates  the  statement  that 
Khotub  was  concerned  in  the  dacoity. 

As  regards  the  prisoners  Sreemonto 
Sirdar,  I'inoo  Chung,  and  Nobin  Sirdar, 
it  is  proved  that  they  were  absent  from 
their  houses,  which  are  in  the  village  of 
Chuprah,  on  the  night  of  the  dacoity. 
On  the  following  morning  at  day-break 
they  were  met  by  three  independent  wit- 
nesses at  Assumnugger,  a  place  about  four 
koss  to  the-  south-east  of  Chuprah,  to  which 
village  they  were  apparently  returning. 
By  reference  to  the  map,  and  from  the 
evidence,  Assumnugger  appears  to  be  about 
3  or  34  koss  to  the  north-west  of  Bazeed- 
pore.  As  traces  of  robbers  and  of  the  plund- 
ered property  were  found  to  the  west  of 
that  village,  it  is  clear  that  these  people  were 
in  a  place  in  which,  if  the  story  of  the  ac- 
complices is  true,  they  would  naturally  have 
passed  on  their  return  from  the  scene  of  the  • 
dacoity  to  their  own  houses.  Their  pre- 
sence at  Assumnugger  is  unaccounted  for, 
except  on  the  supposition  that  the  story  of 
the  accomplices  is  true. 

Acting  on  the  rules  laid  down  in  Elahee 
Buksh's  case,  we  think  it  unnecessar}*  to 
interfere  with  the  conviction  of  the  above- 
mentioned  four  prisoners. 
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As  regards  Denoo  Ghose,  the  finding  of 
the  pieces  of  burnt  masaly  with  a  sword, 
affords  some  slight  corroboration. 

As  regards  Modhoo  Ghose.  the  finding  of 
the   silver   ornament,  which  the  prosecutor 

•  claims,  in  the  possession  of  a  member  of  ihe 
prisoner's  family  resident  in  his  house,  could 
afford  some  corroboration.  But  the  Sessions 
Judge  (disregarding  the  Circular  of  the  20th 
August  1864),  instead  of  treating  the  pos- 
session of  it  as  part  of  the  evidence  against 
the  prisoner  on  the  main  charge,  framed  a 
separate  charge  in  respect  of  the  illegal 
possession  under  Section  412;  and  the  man- 
ner in  which  the  question  on  that  charge  was 
left  to  the  Jury  leaves  it  entirely  doubtful 
whether  or  not  they  believed  the  ornament 
to  be  the  property  of  the  prosecutor. 

As  regards  Woomesh  Ghose,  his  absence 
from  home  on  the  night  of  the  dacoity,  and 
the  circumstances  referred  to  by  the  Sessions 
Judge,  afford  some  slight  corroboration  of 
the  story  of  the  accomplice.  It  appears  that 
the  prisoner  and  Khodeeram  have  both 
houses  in  Kistopore.  It  may  be  that  Khodee- 
ram, knowing  the  fact  that  this  prisoner  had 
gone  on  the  Saturday  to  Kishnaghur  to  the 
Small  Cause  Court,  worked  that  fact  into  his 
tale  to  give  an  apparent  confirmation  to  it. 
It  is  a  matter  which  should  be  left  to  the 
Jury  whether  or  not,  from  the  position  ot 
the  parties,  Khodeeram  could  have  known 
that  the  prisoner  went  to  Kishnaghur,  and 
left  it  again  that  night,  except  from  the 
statement  of  Woomesh  Ghose  given  in  the 
mode  detailed  by  Khodeeram.  It  must  be 
observed  that  Khodeeram  does  not  deny 
that  this  prisoner's  brother  had  given 
evidence  against  him  in  a  case  in  which  he 
was  imprisoned  for  one  year. 

As  regards  Gungaram  and  Ndbin  Ghose, 
there  appears  to  be  really  no  corroboration  ; 
and  the  same  obser\'ation  appears  to  apply 
to  Poteet  Ghose,  because,  as  we  understand 
it,  the  Jury  think  that  the  ihal  found  in 
his  possession  is  not  identified. 

We  dismiss  the  appeal  as  regards  Sree- 
monto  Sirdar,  Nobin  Sirdar,  and  Teenoo 
Chung. 

As  regards  Khotub  Sheikh,  we  dismiss  the 

•  appeal  as  regards  the  charge  of  dacoity,  but 
reverse  the  conviction  upon  the  2nd  head  of 
charge,  viz.,  that  of  dishonestly  retaining 
stolen  property,  the  possession  of  which  he 
knew  to  have  been  acquired  by  dacoity. 

And  we  direct  that  the  verdict  be  set 
aside  on  the  ground  of  misdirection,  and  a 
new  trial  had,  as  regains  the  remaining 
prisoners. 


The  2nd  July  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Revision  by  Hig^h  Court— Orders  of  Ses^ons 
Judge  under  Section  409,  Code  of  Criflmud 
Procedure — Security  for  good  behaviour. 

Miscellaneous  Case. 

Juswunt  Singh,  Petitioner, 

Orders  passed  by  Sessions  Judg^es  in  confirmatkm  of 
orders, by  Magistrates  calling'  upon  parties  to  give  secu* 
rity  for  their  good  behaviour,  though  not  subject  K>  ap- 
peal, are  open  t<i  revision  by  the  High  Court  under 
Section  404,  Code  of  Criminal  Procedure. 

With  reference  to  Sections  301  and  409,  after  the  ex- 
piration of  the  term  of  confinement  in  default  of  ««ecurity, 
a  second  security  cannot  be  demanded  except  upon  some 
new  proof  of  bad  livelihood  or  that  a  person  is  not  ca- 
pable of  following  an  honest  calling. 

Jackson,  J.  (Markby,  J.,  concurring).— 
In  this  case,  the  petitioner  appeals  against 
an  order  of  the  Sessions  Judge  of  Pur- 
neah,  by  which  he  has  been  directed  to 
furnish  security  for  his  good  behaviour 
in  the  sum  of  Rs.  2,oco  for  the  period  of 
three  years;  and,  in  default  of  furnish- 
ing security,  he  has  been  committed  to 
prison.  Section  409  of  the  Criminal  Proce- 
dure Code  provides  an  appeal  against  orders 
of  Magistrates  calling  upon  parties  to  give 
security  for  their  good  behaviour,  such  an 
appeal  lying  to  the  Court  of  Session  to 
which  the  ^Magistrate  is  subordinate.  Sccriim 
408,  however,  which  allows  appeals  from 
persons  convicted  on  trials  held  by  a  Court 
of  Session  to  the  Sudder  Court,  does  not  allow 
any  appeal  against  an  order  of  the  present 
kind.  But,  undoubtedly,  such  orders  passed 
by  a  Sessions  Judge  in  confirmation  or  an 
order  by  a  Magistrate  are  open  to  revisioD 
by  this  Court  under  Section  404  of  the  Code 
of  Criminal  Procedure. 

It  appears  that  the  j)etitioner  has  been  re* 
pcatedly  convicted  and  imprisoned  on  ^•ari- 
ous  criminal  charges,  and  it  also  appears  thiU 
when  he  was  about  to  be  released  at  the  ex- 
piration of  one  of  these  periods  of  imprison- 
ment, the  Magistrate  instituted  an  enquirr 
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into  his  character,  and  passed  an  order  calling 
upon  him  to  give  security  for  a  period  of 
one  year  ;  and  that  order  upon  appeal  was 
confirmed  by  the  Sessions  Judge  of  ihe 
District  on  the  29th  September  1864.  Under 
that  order,  the  petitioner  appears  to  have 
remained  in  prison.  Just  as  that  period  was 
about  to  expire,  the  Magistrate  commenced  a 
second  enquiry  into  his  character,  detaining 
the  petitioner,  it  seems,  in  the  meantime  in 
custody.  Having  made  a  sufficient  enquiry, 
he  recorded  an  order  on  the  23rd  October 
1865  in  the  following  terms :  "This  man 
"  is  one  of  the  most  notorious  dacoits  in  the 
"  district :  he  is  a  sort  of  Dick  Turpi n. 
'*  Every  one  knows  Juswunt  Singh  :  it  would 
"be  the  height  of  folly  to  let  him  out 
"of  jail.  Every  Magistrate  who  has  been 
"  here  has  taken  care  to  keep  Juswunt 
"  Singh  in  hand.  The  accused  must  find 
**  security  in  the  sum  of  Rupees  one  thousand 
"(1,000)  for  his  good  behaviour,  for 
"one  year,  from  this  date;  in  default,  to 
**  remain  in  custody  for  the  said  period." 

That  order  went  before  the  Sessions 
Judge.  The  Sessions  Judge  quashed  it,  and 
directed  a  further  enquiry,  on  which  the  Ma- 
gistrate took  further  proceedings.  On  the 
orders  coming  again  before  the  Sessions 
Judge,  they  were  once  more,  and  afterwards 
a*  third  time,  quashed,  and  the  case  remanded 
to  the  .Magistrate.  Finally,  however,  the 
Magistrate  passed  an  order  on  the  20th  Feb- 
ruary of  the  present  year,  recommending 
that  the  petitioner  should  be  called  ui)on  to 
furnish  security  in  ihe  sum  of  Rs.  5,000 
lor  three  years.  In  modification  of  that 
proposal,  the  Sessions  Judge  has  passed  the 
order  now  complained  of. 

By  Section  301,  Code  of  Criminal  Proce- 
dure, which  closely  follows  the  Section  under 
which  the  Sessions  Judge's  order  appears  to 
have  been  made,  it  is  provided  that,  "  in  the 
*•  event  of  any  person  required  to  give  secu- 
"  rity  under  the  provisions  of  the  forego- 
*•  ing  Sections  failing  to  furnish  the  security 
*'  so  required,  he  shall  be  committed  to  pri- 
**  son  until  he  furnish  the  same ;  provided 
**  that  no  pariv  shall  he  kept  in  prison  for 
'*  a  longer  period  than  that  for  which  the 
•*  security  has  been  required  from  him.'" 
And  it  appears  that  this  Court,  in  the  case 
of  Sheikh  Enayet,  on  the  29th  July  1862, 
held  that,  *' after  the  expiration  of  the  term 
•*  of  confinement  in  default  of  security,  a 
•*  second  security  cannot  be  demanded  ex- 
"  cept  upon  some  new  proof  of  bad  liveli- 
**  hood,  or  that  a  person  is  not  capable  of 
"  following  an  honest  calling." 


Now,  it  appears  that  the  Magistrate,  being 
of  opinion  that  it  was  "  the  height  of  folly" 
to  allow  this  person  to  come  out  of  custody^ 
and  to  be  at  large,  has  kept  him  in  prison 
for  a  longer  period  than  that  for  which  the 
original  security  was  required  from  him,  and 
has  made  a  second  enquiry  into  his  charac- 
ter, although  that  enquiry  could  only  relate 
to  the  character  of  the  petitioner  during  the 
period  previous  to  his  late  incarceration. 
It  could  never  have  been  intended  that, 
under  the  operation  of  these  Sections  of  the 
Code  of  Criminal  Procedure,  security  should 
be  time  after  lime  demanded  from  a  party,  so 
that,  by  renewed  orders  of  that  kind  and  with- 
out any  chance  of  leading  a  new  life,  and  show- 
ing himself  to  be  a  proper  person  to  be  left 
at  large,  he  should  be  kept  in  prison  for  the 
whole  period  of  his  life. 

It  appears  to  me,  therefore,  that  the  order 
which  the  Magistrate  and  Sessions  Judge 
have  passed  in  this  case  is  not  in  accordance 
with  the  law  or  )viih  common  justice.  It  may 
be  very  necessaiy  for  the  peace  of  the  dis- 
trict, if  the  prisoner  be  a  person  of  the  kind 
described,  that  he  should  be  kept  under  close 
surveillance — that  the  police  should  keep  an 
eye  upon  him,  and  narrowly  observe  his  con- 
duct. 

If,  upon  being  set  at  liberty,  he  should  re- 
turn to  his  former  course  of  life,  and  show 
that  he  continues  to  be,  after  being  set  at 
liberty,  a  person  of  dangerous  and  desperate 
character,  whom  it  is  hazardous  for  the  com- 
munity to  leave  at  large,  no  doubt  he  may 
again  be  brought  before  the  Magistrate,  and 
after  evidence  of  his  proceedings  has  been 
laid  before  the  Magistrate,  a  further  order 
may  be  passed  requiring  him  to  furnish 
security.  It  does  not  appear  to  me  that, 
without  having  been  set  at  liberty  and  allow- 
ed a  fair  chance  of  leading  a  new  life,  orders 
of  this  sort  should  be  passed,  one  after  the 
other.  I  think,  therefore,  that  the  order  ought 
to  be  set  aside,  and  that  the  prisoner  ought 
to  be  released. 

At  the  same  time  I  observe  that  the 
Magistrate  states  that,  on  the  occasion  of 
the  investigation  into  the  prisoner's  charac- 
ter, he  appears  10  have  used  threatening  lan- 
guage towards  the  witnesses  who  appeared  to 
depose  against  him.-  It  would  have  been  a 
proper  course  for  the  Magistrate  to  call  upon 
the  petitioner  to  give  security  to  keep  the 
peace  towards  those  persons,  and  it  may 
now  be  a  wise  precaution  for  the  Magistrate 
to  do  so  before  releasing  the  prisoner. 
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The  7th  July  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

fudges. 

Forgery  in  Civil  Court— Framing  of  charge. 

Criminal  Jurisdiction. 

Referred  under  Section  434,  Act  XXV.  of 
1861,  and  Circular  Order,  dated  i$th 
July  1863,  No.  18. 

Queen  versus  Mohesh  Chunder  Acharjee  and 

jinother. 

When  a  Civil  Court  sends  a  prisoner  before  a  Magis- 
trate on  a  charge  of  forgery,  it  is  competent  to  the 
Magistrate  to  commit  the  prisoner  for  trial  on  a  charge 
either  of  forgery,  or  of  using  as  genuine  a  falise  document, 
or  of  abetting  forgery. 

One  Beeharam  sued  Mungla  Dabea,  the 
prisoners  Mohesh  Chunder  and  others,  for 
possession  of  a  tank.  Mungla  Debea,  in  an- 
swer, alleged  that  the  tank  was  sold  by  a  deed, 
dated  the  23rd  Bhadro  1225,  to  one  Boirop, 
and  that  the  deed  was  in  the  possession  of 
Mudoosoodun  Kasaree  as  mortgagee.  A 
summons  was  served  upon  Judoonaih,  the  heir 
of  Mudoosoodun,  requiring  him  10  produce 
the  deed. 

Judoonath  filed  a  petition,  Exhibit  A,  stat- 
ing that  the  defendant  had  alleged  that  the 
deed  of  sale  had  been  in  pledge  with  his 
father  Mudoosoodun,  and  prayed  that  it 
might  be  called  for  from  the  petitioner ;  that 
it  was  in  reality  with  the  petitioner's  brother, 
Koylash  Chunder,  but  that  he  had  now  ob- 
tained and  filed  it. 

And  accordingly  he  filed  the  deed,  Exhibit 
B. 

The  Moonsiff  examined  Judoonath,  and 
found  that  he  knew"  nothing  about  the  deed, 
and  that  it  had  been  made  over  to  him  for 
the  purpose  of  being  filed  by  the  prisoner, 
Mohesh  Chunder  Acharjee.  He  also  exa- 
mined Mohesh  Chunder  Acharjee.  It  ap- 
peared to  the  Moonsiff  proved  beyond  all 
doubt,  that  the  deed  was  a  forgery,  and  that 
it  had  been  fabricated  by  Mohesh  Chunder. 
He  accordingly  forwarded  the  papers  to  Mr. 
Ryland,  the  Deputy  Magistrate,  under  Sec- 
tions 169  and  170  of  the  Code  of  Criminal 
Procedure,  that  he  might  proceed  agaijist 
Mohesh  Chunder  Acharjee  under  Sections 
463,  196,  and  193  of  the  Penal  Code. 


The   Magistrate,   apparently  finding  that 
there  was  no  clear  evidence  that  the  deed 
had  been  actually  forged  by  Mohesh  Cbim- 
der  himself,  and  consequently  that  it  w» 
doubtful   whether   he   could    be    comided 
under  Sections  463  and  467,  and  also  apparent- 
ly finding  in  the  course  of  the  enquiry  ibt 
there  was  ground  for  charging  Nbbin  Chuft- 
der  of  abetting  the  offence,  thinking  that  Mo* 
hesh  Chunder  should  be  charged  under  Sec- 
lions  471  and  193,  and  Nobin  Chunder  as  an- 
abettor  applied  for  the  sanction  of  the  Moon- 
siff.    The  Moonsiff  informed  the  Magistrate 
that  he  might  try  the  prisoners  under  what- 
ever Sections  of  the  Penal   Code  he  consi- 
dered proper. 

The  Magistrate  committed  Mohesh  Chun- 
der and  Nobin  Chunder  on  charges  under 
Sections  471,  193,  and  109. 

We  are  unable  to  understand  why  ihc 
Sessions  Judge  did  not  at  once  try  the  charges 
in  regular  course.  *    • 

We  think  that  there  is  nothing  in  any  d 
the  objections  which  he  takes  to  the  regular- 
ity of  the  Magistrate's  proceedings. 

The  Sessions  Judge  says  he  holds  the  com- 
mitment illegal  for  reasons  which  we  sha! 
discuss  in  detail. 

First,  that  Sections  169  and  170  only  gUc 
sanction  to  a  charge  to  be  entertained,  and 
that,  as  no  charge  had  been  made  by  any  pro- 
secutor, the  Magistrate  was  not  competent 
to  institute  a  charge  himself.  Section  68, 
which  is  quoted  by  the  Sessions  Jodge. 
affords  the  most  complete  answer  to  this 
objection.  It  enables  a  Magistrate  having 
such  powers  as  Mr.  Ryland  possessed,  except 
as  is  otherwise  provided  in  Chapter  XL,  to 
take  cognizance  of  any  offence  which  may 
come  to  his  knowledge  in  the  same  manner 
as  if  a  complaint  had  been  made  against  snch 
person.  Now,  there  is  not  a  word  in  Sections 
169  and  170  as  to  the  person  by  whom  the 
charge  is  to  be  made.  And  the  Sessions 
Judge  is  in  this  dilemma,  that,  if  his  construc- 
tion that  "  charge  ''  in  those  Sections  means 
charge  by  a  private  prosecutor,  the  Sections 
in  question  would  only  apply  to  private  pro- 
secutions, and  not  at  all  to  a  charge  o»de 
by  a  Magistrate  upon  facts  coming  to  his 
knowledge. 

Secondly,  he  says  that  the  MoonsifiTs  giving 
sanction  to  the  prosecution  of  the  two 
prisoners  i^  mere  waste  paper,  and  did  noi 
give  the  Magistrate  jurisdiction  to  investigate 
and  commit ;  because,  if  it  is  an  order  under 
Section  171,  the  particular  charge  most  ^t 
be  determined  bv  the  Moonsiff,  and  he  bad 
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no  power  under  Section  ryi  to  order  gener- 
ally the  trial  of  any  charge  under  the  Penal 
Code  which  the  Deputy  Magistrate,  and  not 
the  MoonsifF,  may  consider  correct. 

The  MoonsifE  in  terms  made  his  order 
under  Sections  169  and  170,  and  the  answer 
we  have  given  to  the  first  objection  shews  that, 
in  our  opinion,  it  was  a  perfectly  good  order 
under  Section  170. 

But  we  must  express  our  dissent  from  the 
narrow  construction  which  the  Sessions  Judge 
would  put  on  the  word  "  charge "  in  the 
1 7 1  St  Section.  The  charge  before  the  Magis- 
trate is  something  very  different  from  the 
forvial  written  instrument  of  charge  to  be 
drawn  up  under  Section  233,  upon  which 
the  prisoner  is  to  be  tried  before  the  Sessions 
Judge.  When  a  prisoner  is  sent  by  the 
Judge  of  a  Civil  Court  before  the  Magis- 
trate on  a  charge  of  forger)-,  it  is  perfect- 
ly competent  to  the  Magistrate  to  send 
him  for  trial  on  a  charge  either  of  forgery, 
of  using  the  document  knowing  it  to  be 
forged,  or  of  abetting  forger}'.  In  fact,  for 
the  exact  offence  which,  on  a  full  in- 
vestigation before  the  Magistrate,  shall 
appear  to  have  been  committed,  we  need 
not  enquire  whether  the  express  sanction 
of  the  Civil  Court  to  the  charge  as 
ultimately  framed  by  the  Magistrate  is 
requisite,  because  such  sanction  was  actually 
given  in  the  present  case. 

Thirdly,  as  to  the  charge  against  Mohesh 
Chunder  of  fabricating  false  evidence  under 
Section  193,  the  Sessions  Judge  raises  a 
discussion  which  appears  to  us  to  be  beside 
the  question,  viz,,  whether  the  Petition 
A  v^'as  a  document  within  the  meaning  of 
that  word  in  Section  29.  It  may  or  may 
not  be.  On  that  point  we  need  at  present 
express  no  opinion. 

As  we  understand  it,  the  petition  was 
a  document,  instrument,  or  writing  fabricated, 
10  have  evidence  upon  which  the  Court  was 
to  act  to  excuse  or  explain  the  non-produc- 
tion of  the  mortgage-deed  at  an  eariier  period, 
or  to  give  the  mortgage-deed  an  appearance 
of  genXiineness  by  shewing  that  it  came 
from  natural  and  proper  custody.  On  trying 
the  case,  the  Sessions  Judge  will,  no  doubt, 
be  able  to  ascertain  whether  it  was  intended 
to  be  used  as  evidence.  Whether  or  not  it 
is  a  document  in  the  sense  in  which  that 
word  is  used  in  Section  29  and  in  the  Penal 
Code,  is  probably  very  immaterial. 

We  think  that  there  is  no  ground  for  inter- 
fering wiih  the  commitment,  and  that  it  was 
the  dut}'  of  the  Sessions  Judge  to  have  tried 
the  prisoners  in  regular  course. 


The  9th  July  1866. 


Present : 


»* 


The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief, 
Justice,  and  the  Hon'ble  J.   P.  Norman, 
F.  B.   Kemp,  W.  S.  Seton-Karr,  and  G. 
Campbell,  Judges. 

Evidence  (of  wife). 

Criminal  Referred  Jurisdiction. 

'  Queen  versus  Khyroollah  and  others. 

Ihis  case  was  referred  to  a  Full  Bench  by 
Norman    and    Campbell,    JJt    with    the 
following  orders : —   • 

Hfld  by  the  majority  of  the  Court  (Norman,  J.,  dis- 
senting) that,  upon  trials  in  the  Mofussil,  a  wife  is 
competent  to  give  evidence  for  or  against  her  husband, 
or  for  or  against  any  person  tried  jointly  with  her 
husband. 

Norman,  J, — 1  am  of  opinion  that  there 
ought  to  be  a  new  trial  as  regards  the 
prisoners  Khyroollah,  Ainooddeen,  and  Sha- 
habuddin. 

According  to  the  cases  1  Nizamut  Adaw- 
lut  Report,  page  182,  and  Reg.  versus  Noy- 
andee  and  Shodee,  decided  by  Mr.  Justice 
Steer  and  Mr.  Justice  L.  S.  Jackson  in  this 
Court,  on  the  9th  of  September  1863 — ^the 
Queen  versus  Gour  Chand  Polie,  i  Weekly 
Repoiter,  Criminal  Rulings,  page  17 — the 
evidence  of  a  wife  is  not  admissible  for  or 
against  her  husband  or  against  a  prisoner 
charged  jointly  with  him. 

No  doubt,  there  are  cases  in  the  late 
Sudder  Court  in  which  the  rule  was  not 
acted  upon  ;  and,  as  the  question  is  one  of 
very  great  importance,  1  think  that  the 
opinion  of  a  Full  Bench  should  be  expressed 
on  the  subject. 

The  deposition  of  the  witness  Biroza, 
taken  before  the  Magistrate,  was  read  before 
the  Judge.  The  Judge  says :  **  She  being 
an  old  woman,  and  reported  to  be  dying 
of  cholera,  cannot  attend  to  depose  in 
Court." 

But  it  does  not  appear  that  the  Judge 
took  any  proper  steps,  by  the  examination  of 
any  witness,  or  by  requiring  the  production 
of  a  medical  certificate,  to  satisfy  himself, 
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as  required  by  Section  369,  that  her  attend- 
ance could  not  be  procured.  There  is  a 
special  reason  why  the  Judge  ought  to 
have  been  peculiarly  cautious  on  this  point 
in  the  present  case,  because  the  witness  Sum- 
shoodeen,  a  Utile  boy,  the  grandson  of  the 
old  woman,  who  before  the  Magistrate  stated 
that  he  was  present  and  witnessed  the  mur- 
der, describing  it  almost  in  the  same  lan- 
guage as  the  witnesses  Afzan  and  Nawabjan, 
when  before  the  Judge,  denied  all  knowledge 
of  it,  and  said  his  mother  told  him  about  it 
the  day  after  the  deceased  was  killed.  Afzan, 
the  wife,  who,  according  to  her  own  account, 
stood  by  for  twenty  minutes  while  her  hus- 
band was  slowly  dying  by  the  hands  of  her 
paramours,  is  an  actress  whose  evidence  must 
be  received  with  great  caution. 

The  Police  Ofllcers  have  not  been  called, 
although  their  evidence  would  have  been  of 
the  greatest  importance. 

Although  the  wives  of  the  prisoners  are 
not,  according  to  my  present  impression, 
admissible  witnesses  against  their  husbands, 
or  the  supposed  accomplices  of  their 
husbands  standing  on  their  trial  at  the 
same  time,  it  would  be  a  most  important 
thing  to  show  how  and  when  the  statements 
were  made  by  them  which  led  to  the  dis- 
covery of  the  several  places  in  which  the 
body  of  the  deceased  had  successively  been 
deposited. 

Campbell,  J. — As  it  appears  that  there  are 
some  expressions  of  some  Judges  which  may 
possibly  give  rise  to  doubt  respecting  the 
admissibility  of  the  evidence  (notwithstand- 
ing all  the  authority  on  the  other  side),  1 
have  no  objection  to  the  reference  to  a  Full 
Bench. 

JUDGMKXTS  OF  THE  FuLL  BeNCH. 

Peacock,  C.J. — Two  questions  have  been 
referred  in  this  case — 

i&t.  Whether,  upon  a  trial  in  the  Mofus- 
sil  of  a  person  charged  with  an  offence,  his 
wife  is  competent  to  give  evidence  for  or 
against  him. 

2nd.  Whether,  upon  a  trial  in  the  Mofus- 
sil  of  several  poisons  charged  jointly  with 
an  offence,  the  wife  of  one  of  them  is  com- 
petent to  give  evidence  for  or  against  the 
others. 

I  am  of  opinion  that  both  of  these  ques- 
tions must  be  answered  in  the  affirmative. 

It  is  a  general  rule  of  English  Law,  sub- 
ject to  certain  exceptions,  that  in  criminal 


cases  a  husband  and  wife  are  not  competent 
to  give  evidence  for  or  against  each  other. 
But  the  English  Law  is  not  the  law  of  the 
Mofussil. 

At  the  date  of  the  grant  of  the  Dewanny 
to  the  East  India  Company  in  1765,  when 
the  Civil  Government  of  the  Provincea  of 
Bengal,  Behar,  and  Orissa  was  vested  in  the 
East  India  Company,  the  Mahomedan  Liw 
was  the  Criminal  Law  of  the  country.    That 
law    was    not   abrogated   on   the  accession 
of  the   British   Government,  and  for  some 
years  afterwards  the  administration  of  justice 
in   criminal   cases  was   left   to   the  Nazim. 
Even  after  the  Criminal  Law  was  administer- 
ed by  the  Courts  of  the  East  India  Company 
without  reference  to  the  Nazim,  the  Maho- 
medan Law,  as  modified  by  the  Regulations 
and  Acts  of  Government,  continued  to  be  the 
general  Criminal  Law  of  the  countn*.    The 
proceedings   of  the    Criminal    Courts  were 
regulated  by  the  Futwas  or  opinions  of  their 
Mahomedan  Law  Officers,  and  it  was  express- 
ly enacted  by  Section  4,  Regulation  IX.  of 
1 793,  that  the  sentences  of  the  Nizamut  Adaw- 
lut  should   be   regulated   by  the  Mahome- 
dan Law,  excepting  in  cases  in  which  a  devia- 
tion from  it  was  expressly  directed  by  any 
Regulation  passed  by  the  Governor  Gencnl 
in  Council. 

In  some  cases,  provision  was  made  uith 
reference  to  the  Futwas  to  be  given  by  the 
Law  Officers  in  cases  in  which  the  evidence 
given  on  a  trial  would  be  deemed  incompe- 
tent by  the  Mahomedan  Law.  For  example. 
Section  56,  Regulation  IX.  of  1793,  enacted 
that  ''  the  r«4igious  persuasions  of  witnesses 
'^  shall  not  be  considered  as  a  bar  to  the  oon- 
'*  viction  or  condemnation  of  a  prisoner :  bot 
"  in  cases  in  which  the  evidence  given  on  a 
"  trial  would  be  deemed  incompetent  by  the 
"  Mahomedan  Law,  solely  on  the  ground  of 
"  the  persons  giving  such  evidence  noC  pro- 
"  fessing  the  Mahomedan  religion,  the  \xx 
"  Officers  of  the  Courts  of  Circuit  arc  reqoir- 
"  ed  to  declare  what  would  have  been  their 
**  Futwa,  supposing  such  witnesses  bad 
"  been  Mahomedans.  The  Courts  of  Circuit 
"  are  not  to  pass  sentence  in  such  cases,  but 
"  shall  transmit  the  record  of  the  trial,  with 
"  the  Futwa  directed  10  be  required  fn^m 
"the  Law  Officers,  to  the  Nizamut  Adav- 
"  lut,  which  Court,  provided  they  approve 
"  of  the  proceedings  held  on  the  trial,  shall 
"  pass  such  sentence  as  they  would  have 
"  passed  had  the  witnesses  whose  testimony 
"  may  be  so  deemed  incompetent  been  of 
.y  the  Mahomedan  persuasion." 
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Further,  by  Regulation  111.  of  1810, 
which  authorized  the  Government  to 
dispense  with  the  attendance  and  Futwa 
of  the  Law  Officers  whenever  there  might 
appear  to  be  sufficient  cause,  it  was  enacted 
that,  "  in  the  event  of  any  question  of 
'-*  Mahomedan  Law  arising  upon  such  trials, 
"  the  same  should  be  recorded  upon  the 
"  proceedings  for  the  information  and  deci- 
**  sion  of  the  Court  of  Nizamut  Adawlut  ; 
•*  but,  if  the  question  should  refer  to  the 
"  competency  of  a  witness,  such  witness 
*'  should  be  examined,  leaving  the  admission 
"  or  uhimate  rejection  of  the  testimony  so 
"  given  to  the  consideration  of  the  Nizamut 
"  Adawlut." 

Other  modifications  of  the  Mahomedan 
Criminal  Law  were  made,  and  in  some  in- 
stances particular  offences,  such  as  perjury 
and  forgery,  &c.,  were  defined,  and  the 
punishment  for  them  declared  by  Regulations 
of  Government  {see  Regulation  II.,  1807, 
and  Regulation  XVil ,  1817). 

In  1832,  by  Regulation  VL,  Section  5,  it 
was  enacted  that  any  person  not  professing 
the  Mahomedan  faith,  when  brought  to  trial 
or  commitment  for  an  offence  cognizable 
under  the  general  regulations,  might  claim 
to  be  exempted  from  trial  under  the  provi- 
sions of  the  Mahomedan  Criminal  Code  ;  and 
in  such  cases  the  prisoner  was  to  be  tried 
with  the  assistance  of  a  Punchait,  Assessors, 
or  a  Jury,  and  the  Futwa  of  the  Law  Officer 
was  to  be  dispensed  with. 

It  is  clear  that  the  English  Criminal  Law 
was  not  the  Criminal  Law  of  the  Mofussil, 
and  that  the  English  Law  of  Evidence  was 
never  extended  by  any  Regulation  of  Go- 
vernment to  criminal  trials  there. 

Section  3,  Act  XV.  of  1852,  did  not  ren- 
der a  husband  or  wife  incompetent  for  or 
a^^nst  the  other  in  criminal  cases.  It 
merely  declared  that  nothing  in  the  Act 
should  render  them  competent. 

Act  II.  of  1855  did  not  affect  the  matier 
now  under  consideration.  It  is  clear  that 
Section  14  did  not  render  a  wife  competent 
to  give  evidence  against  her  husband  in  a 
criminal  case.  It  declared  that  the  persons 
therein  mentioned  only  should  be  incompe- 
tent to  give  evidence.  It  rendered  them 
incompetent  in  all  cases,  but  it  did  not  ren- 
der any  person  competent  or  incompetent 
with  reference  to  particular  persons  or  par- 
ticular cases.  Section  20  applied  to  civil 
proceedings  only,  and  Section  58  declared 
that  the  Act  was  not  to  be  so  construed  as  to 
render  inadmissible  in  any  Court  any  evi- 


dence which,  but  for  the  passing  of  the  Act, 
would  have  been  admissible  in  such  Court. 

It  should  be  observed  that,  at  the  time 
when  Acts  XV.  of  1852  and  II.  of  1855  ^^''^ 
passed,  the  Mahomedan  Criminal  Law,  as 
modified  by  the  Regulations,  was  the  general. 
Criminal  Law  of  the  country.  As  a  gene- 
ral rule,  women  were  incompetent  witnesses 
under  the  Mahomedan  Law  in  criminal 
cases  (2  Hedaya,  page  667). 

Mr.  Beaufort,  in  his  Digest,  Volume  I., 
page  118,  para.  629,  limits  the  rule  which 
excludes  the  evidence  of  women  to  cases 
inducing  Hudd  or  Kisas ;  but  he  does  not 
cite  any  authority  for  that  position. 

Zibra  says  :  **  In  the  time  of  the  Prophet 
'*  and  his  two  immeditate  successors,  it  was 
"  an  invariable  rule  to  exclude  the  evidence 
"  of  «'omen  in  all  cases  inducing  punish- 
"  ment  or  retaliation  ''  (2  Hedaya,  667).  In 
Hurrah's  case,  i  Macnaghten's  Nizamut 
Adawlut  Cases,  it  was  held  that  the  evi- 
dence of  a  wife  or  son  was  insufficient  for  a 
sentence  of  Kisas,  but  sufficient  for  convic- 
tion on  strong  presumption  and  a  sentence 
by  seasut. 

In  Mussamut  Mughnee  versus  Ohariya, 
1  Nizamut  Adawlut  Reports,  144,  the  evi- 
dence of  the  prisoner's  wife  was  admitted  in 
corroboration  of  other  evidence  against  him 
to  support  a  sentence  of  death  or  other  punish- 
ment by  seasut. 

In  2  Nizamut  Adawlut  Reports  for  1852, 
page  156,  Mr.  Mills,  in  a  case  of  culpable 
homicide,  says :  **  Though  the  testimony 
"  of  a  wife  against  her  husband  may  be 
"  received  in  our  Courts,  yet  the  practice  of 
"  summoriing  a  wife  to  give  evidence  against 
"  her  husband  has  been  alwavs  held  to  be 
"  objectionable,  and  it  is  one  which  should 
"  on  no  account  be  encouraged." 

In  2  Macnaghten's  Nizamut  Adawlut  Re- 
ports, 150,  the  Court  observed:  '*The  wife 
"  of  the  i^risoner  was  called  to  give  evidence 
*'  a.ainst  iiim  though  her  evidence  was  wholly 
••  unnecessary  ;  the  practice  of  summon- 
**  ing  such  a  near  relation  to  the  prisoner 
"  as  a  wimess  for  the  prosecution,  excepting 
"  in  cases  of  urgent  necessity y  was  consider- 
'' ed  highly  objectionable ;  and  the  Court 
**  directed  that  such  a  practice  should  be 
**  discouraged." 

In  3  Macnaghten's  Reports,  it  was  held, 
contrary  to  the  Fulwas  of  all  the  Law  Offi- 
cers, that  the  evidence  of  a  son  was  ad- 
missible against  his  father  in  a  criminal 
case. 

But  it  is  not  accessary  to  allude  further 
to  these  cases  except  to  show  that  it   was 
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the  practice  of  the  Nizamut  Adawlut  to  ad- 
mit the  evidence  of  a  wife  against  her  hus- 
band, or  a  son  against  his  father,  in  criminal 
cases  in  which  the  sentence  was  by  seasut. 
I  do  not,  however,  place  much  reliance  on 
those  cases,  as  they  were  decided  under  a 
very  different  system  of  law  from  that  which 
now  exists.  Still  they  show  that,  at  that 
time,  the  evidence  of  a  wife  was  legally 
admissible.  The  Mahomedan  Criminal  Law, 
including  the  Mahomedan  Law  of  E-vidence, 
is  no  longer  the  law  of  the  country.  It  has 
been  superseded  by  the  Penal  Code  and  the 
Code  of  Criminal  Procedure  so  far  as  they 
go ;  but  they  do  not  touch  upon  the  rules 
of  evidence.  After  the  passing  of  the  Penal 
Code  and  the  Codeof  Criminal Procedure,Re- 
gulation  IX.  of  1793,  ^7  which  the  Mahome- 
dan Law,  as  modified  by  the  Regulations,  was 
established  as  the  general  Criminal  Law  of  the 
country,  and  many  other  Regulations  bearing 
upon  the  same  subject,  were  repealed  by  Act 
XVIL  of  1862.  A  Code  of  Evidence  has 
not  yet  been  passed,  and  we  have  no  express 
rule  laid  down  by  the  Legislature  in  any  ex- 
isting laws  upon  the  subject  now  under  con- 
sideration. 

By  the  abolition  of  the  Mahomedan  Law, 
the  Law  of  England  was  not  established  in 
its  place. 

1  know,  therefore,  of  no  law  which  renders 
a  husband  or  wife  incompetent  to  give  evi- 
dence against  the  other,  or  which  excludes 
the  evidence  of  others  who  are  bound  by 
the  closest  ties  of  relationship. 

It  has,  however,  been  held  by  a  Division 
Court  that  the  evidence  of  a  wife  is  not 
admissible  against  her  husband  in  a  criminal 
case,  even  in  corroboration  of  other  evidence 
given  (Gour  Chand  Polie  and  Dwarkee 
Polie,  I  Weekly  Reporter,  Rulings  in  Crimi- 
nal Cases,  17). 

In  that  case,  the  Judges  say  :  "  We  think 
"  that  the  evidence  of  the  wife  against  her 
"  husband  should  not  have  been  recorded. 
"  It  is  true  that  there  are  cases  published  in 
"  the  earlier  Reports  of  the  Nizamut  Adawlut 
"  in  which  the  evidence  of  the  wife  has  beerv 
"  received  against  the  husband  in  corrohora- 
"  Hon  of  other  evidence ;  but  this  practice 
"  has  been  reprobated  by  later  decisions  of 
"  the  same  Court,  and  is  certainly  opposed  to 
"  the  general  principle  of  all  criminal  law. 
"The  Judge  has  quoted  Section  20,  Act  II. 
"of  1855;  but  this  Section  refers  to  civil 
"  proceedings.  The  Judge  would  hardly 
"  condemn  a  wife  who  committed  perjury 
"  for  her  husband,  and,  on^he  other  hand,  he 
"  would    most   likely   discredit   her    if    she 


"  appeared    too    willing  a    witness  against 
"  her  husband." 

With  reference  to  that  part  of  the  judg- 
ment in  which  it  is  said  that  the  practice 
had  been  reprobated  in  later  decisions,  1 
would  remark  that  it  was  merely  the  prac- 
tice of  compelling  a  wife  to  give  evidence 
against  her  husband  when  her  evidence  was 
not  necessary,  that  was  reprobated,  and 
that  it  is  to  be  inferred  that  the  evidence 
is  admissible  although  the  attendance  of  a 
wife  against  her  husband  ought  not  to  be 
compelled  when  not  necessary.  In  this  I 
entirely  concur. 

It  is  our  duty  to  declare  what  the  law 
is,  not  to  make  the  law — or,  as  Lord  Bacon 
expresses  it,  "ywj  dicrcy'  not  ^'jus  daur 
If  Judges  were  at  liberty  to  decide  what 
the  law  is  according  to  their  notions  of  pub- 
lic policy,  the  greatest  confusion  and  un- 
certainty would  necessarily  be  caused.  It 
is  not  for  us  to  say  whether  the  rule  of 
English  Law  is  founded  upon  sound  princi- 
ples or  not,  although  there  are  many  emi- 
nent jurists  who  consider  that  it  is  not. 
But  I  may  say  that  I  cannot  concur  in  the 
proposition  enunciated  in  the  case  last 
cited,  that  it  is  contrary  to  the  general  prin- 
ciple of  all  Criminal  Law  to  admit  the  evi- 
dence of  a  wife  in  corroboration  of  other 
evidence  against  her  husband. 

When  the  Judges  of  the  Nizamut  Adaw- 
lut spoke  of  a  wife  giving  evidence  in  cor- 
roboration of  other  testimony  against  her 
husband,  they  no  doubt  had  reference  lo 
the  Mahomedan  Law,  which  did  not  allow 
a  conviction  upon  the  evidence  of  only  one 
witness ;  and,  I  presume,  the  Judges  of  the 
Division  Bench,  who  in  the  case  last  cited 
rejected  the  evidence  of  a  wife  in  corrobo- 
ration, would  also  reject  it  where  the  wife's 
evidence  is  uncorroborated.  They  do  not 
allude  to  the  exception  -in  the  English  Law 
by  which  a  wife  is  competent  10  give  evi- 
dence against  her  husband  upon  a  charge 
of  personal  violence  committed  by  him  upon 
her,  but  I  presume  that  they  would  admit 
of  that  exception. 

Bentham,  speaking  of  the  rule  of  English' 
Law  which  excludes  the  evidence  of  a  ^c 
against  her  husband,  says  : — 

"  A  law  which  should  exclude  the  evidence 
"  of  the  wife  in  the  case  of  a  prosecution 
"  against  her  husband  for  ill-usage  done  to 
"  the  wife,  would  be  tantamouut  to  author 
"  izing  the  husband  to  inflict  on  the  wife 
"  all  imaginable  cruelties  so  long  as  nobodr 
"  else  was  present — a  condition  which,  ha*- 
**  ing  by  law  the  command  in  and  over  hs 
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"  own  house,  it  would  in  general  be  in  his 
**  power  to  fulfil. 

"  A  law  which  excludes  the  testimony  of 
"  the  wife  in  the  case  of  a  prosecution  against 
"  the  husband  for  mischief  done  to  any  other 
"  individual  or  to  the  State  is,  in  like  manner, 
"  in  other  words,  a  law  authorizing  him  to  do, 
**  in  the  presence  and  with  the  assistance  of 
"  the  wife,  every  kind  of  mischief,  that  except- 
**  ed  by  which  she  would  be  a  sufferer.  The 
"  law  which  in  the  former  case  affords  its  pro- 
tection to  the  wife — with  what  consistency 
can  it,  in  the  latter  case,  refuse  its  protection 
"  to  every  human  creature  besides  ?"  See 
Bentham's  Works  by  Bowring,  Volume  VII., 
page  484. 

"  Two  men  both  married  are  guilty  of 
"  errors  of  exactly  the  same  sort,  pun- 
"  ishable  with  exactly  the  same  punish- 
"  ment.  In  one  of  the  two  instances  (so 
it  happens),  evidence  sufficient  for  con- 
viction is  obtainable,  without  having  re- 
course to  the  testimony  of  the  wife  ;  in  the 
"  other  instance,  not  without  having  recourse 
to  the  testimony  of  the  wife.  While  the 
one  suffers — capitally,  if  such  be  the 
**  punishment — to  what  use,  with  what  con- 
"sistency,  is  the  other  to  be  permitted  to 
triumph  in  impunity  .'*"   Idem, 

If  these  arguments  are  not  sufficient  to 
shew  that  the  rule  of  exclusion  in  England 
is  merely  a  rule  of  positive  law,  and  not 
one  depending  upon  the  fundamental  prin- 
ciples of  natural  justice,  I  would  adopt  the 
arguments  of  the  eminent  and  highly  dis- 
tinguished jurist,  Mr.  Livingstone.  In 
bis  Introductory  Report  to  the  Code  of 
Evidence,  prepared  by  him  for  the  Stale  of 
Louisiana,  he  says  :  '*  The  exclusion  of  in- 
"  terested  testimony  having  been  examined 
and  found  to  be  injurious  to  the  mvesti- 
gation  of  truth,  and  its  admission  to  be 
"  attended  with  no  inconvenience  which 
may  not  be  reduced  to  one  of  a  quantity 
chat  has  no  assignable  value,  it,  of  course, 
'*  finds  no  place  in  the  proposed  Code  ;  and 
**  with  it  disappears  one  of  the  most  fruitful 
"  sources  of  unceitainty,  expense,  delay,  and 
'*  inconvenience  in  the  law. 

**  If  the  search  after  truth  requires  that 
**  interested  witnesses,  and  even  the  parties 
'*  themselves,  should  be  interrogated  to  dis- 
**  cover  it,  are  there  any  relations  in  which 
^  the  offered  witness  may  stand  to  the  parties 
•*  that  exclude  his  testimony  ?  By  the  Eng- 
••  lish  Law — and,  of  course,  in  the  several 
•*  cases  which  have  been  noticed  by  ours — 
•'  there  are  several :    husband  and  wife,  &c. 
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"  I .  The  Code  now  offered  does  not  con- 
"  tain  the  exclusion  of  husband  or  wife,  as 
**  witnesses,  for  or  against  each  other ;  be- 
"  cause  the  reporter  does  not  find  any  one 
"  sufficient  among  the  reasons  by  which  it  is 
"  supported  in  the  English  Decisions  or  Com-  . 
"  mentaries.  The  first  of  these  alleged  rea- 
"  sons  is  that  their  *  interests  are  identical/ 

"But  in  a  system 
"  which  discards  in- 
"  terest  as  an  object- 
"  tion  to  competency,  this  reason  falls  of  course. 
"  The  second  is  said  by  the  same  authority  to 
"  be  *  on  grounds  of  public  policy  '  to  pre- 
**  vent  distrust  and  dissension  between  them, 
"  and  to  guard  against  perjury,  •  •  • 
"  In  the  case  before  us,  the  public  evils 
"  are  designated  :  first,  the  danger  of  domes- 
"  tic  dissension :  secondly,  the  danger  of 
"  perjury.  The  first,  if  the  evidence  should 
"  be  against  the  party  connected  with  the 
"  witness ;  the  second,  if  it  should  go  to  ex- 
^'  onerate  him.  The  argument  supposes  that 
'^  if  the  husband  or  wife  be  called  as  a  wit- 
''  ness  in  a  suit  to  which  the  other  is  a  party, 
"  one  of  two  things  must  happen ;  either 
"  unfavorable  truths  will  be  told,  which  it  is 
**  said  will  disturb  the  family  peace  ;  or  per- 
"  jury  will  be  committed  to  preserve  it.  Now^, 
"  these  are  two  opposite  and  contradictory 
"  reasons.  If  the  danger  be  that  family  dis- 
"  sensions  will  grow  out  of  the  testimony, 
"  then  that  of  periury  is  avoided ;  if  the 
"  danger  be  perjury,  then  that  of  family  dis- 
"  cord  need  not  be  apprehended.  But  legis- 
"  lation  must  be  founded  on  the  general  ap- 
"  plication  of  its  reasons — not  on  the  tend- 
"  ency  of  its  measures  to  good  or  evil  in  par- 
*'  ticular  instances.  If  the  connection  by 
"  marriage  be  so  close  as  to  make  the  parties 
"  incur  the  danger  and  disgrace  of  giving 
"  false  testimony  for  the  other,  then  let  the 
"  case  be  examined  solely  with  a  view  to  the 
''evil  of  placing  the  witness  in  a  situation 
**  where  strong  motives  are  offered  to  him  to 
"  commit  a  crime.  If  the  predominant  risk 
"  be  that  of  destroying  domestic  harmony,  let 
"  that  be  assigned  as  the  reason ;  but  to  al- 
"  lege  both,  when  they  are  contradictory,  is 
"  a  strong  presumption  that  neither  can  safely 
"  be  relied  upon.  Both,  however,  will  be 
"  examined,  and  both  contrasted  with  the 
"  evils  which  attended  the  exclusion. 

"  First,  let  us  suppose  that  domestic  dis- 
"  sension  is  the  danger — that  is  to  say,  that 
'*  one  spouse  will  quarrel  with  the  other  for 
"  telling  the  truth  in  a  Court  of  Justice  when 
"  it  makes  against  the  interest  of  the  other. 
But,  in  most  casis,  the  interest  is  common 


(< 


iS 


Criminal 


THE   \VeEKLV    HEPORTftR. 


kuliitg 


X. 


[Voi.yh 


If 


<t 


"between  thetn  ;  therefore,  there  is  little 
**  probability  that  any  ill-will  can  be 
"  created  in  the  mind  of  the  one  against  the 
"  other  for  not  committing  perjur}%  in 
"  order  to  jirotect  a  common  interest.  The 
"  supposition  that  a  domestic  broil  may 
•*  ensue  from  a  cause  like  this,  is  to  suppose 
"the  party  raising  it,  corrupt  in  expecting 
**  falsehood  from  his  or  her  spouse,  and 
**  malevolent  in  resenting  his  disappoint- 
"  merit ;  and  the  law  cannot  reasonably  be 
"  fequired  to  make  any  great  sacrifice  for 
"  preservlilg  the  harmony  of  so  ill-assOrted 
"  a  union  as  that  which  such  a  case  sup- 
"  poses.  The  dissension  arises  from  the 
**  performance  of  a  duty — bearing  open 
"  testimony  of  the  truth,  and  avoiding  a  crime 
"  — ^the  commission  of  perjury ;  and  because 
"  a  brutal,  corrupt,  dr  passionate  husband 
"  mdy  quarrel  with  his  wife  for  avoiding 
"  the  fcrime,  shall  thie  law  declare  that  the 
"  wife  shall  not  perform  the  duty .?  It 
"  will  watch  over  domestic  peace  by  punish- 
ing those  that  disturb  it,  and  for  proper 
causes,  by  dissolving  the  bond  of  an  ill- 
"  Assorted  cortnexion;  but  it  ought  never 
'*td  say,  the  one  party  shall  be  exempted 
"from  the  performance  df  an  important 
"  ptiblic  duty,  because  the  other  is  tyrannical 
"  and  unjust.  The  argument  supposes,  too, 
"  that  there  is  greater  danger  to  domestic 
'*  happiness  from  this  than  from  any  other 
"  source ;  but  is  there  any  foundation  for 
"the  belief?  Not  one  case  in  a  thoisand, 
"  it  is  believed,  will  occur  in  practice  where 
"  any  improper  excitement  will  be  created 
"  by  art  adherence  to  the  truth,  although  it 
"  should  militate  against  the  wife  or  the  hus- 
"band  of  thfe  party  who  states  it.  Why 
**  should  it  more  in  this  case  than  in  that  of 
"  any  other  witnesses  ?  Mutual  affection,  the 
"  knowledge  that  it  was  the  performance 
"of  a  diity  required  by  law,  and  that  it 
"  could  only  be  avoided  by  a  crime,  are  so 
"  rtiany  tand  such  cogent  reasons  to  prevent 
"  ill-'^ill  on  the  occasion,  that  it  is  astonish- 
"  ing  how  this  reason  could  find  favor  with 
*'  the  great  1  iwyers  who  have  assigned  it 
"  as  an  argument  in  favor  of  their  rule  ; 
"  hiore  especially  when  they  themselves 
"most  explicitly  discard  this  reason  by 
"  declaHng  that  the  wife  shall  not  be  allow- 
"  ed  to  appear  as  a  witness  against  the  hus- 
"  band,  even  if  he  consents,  or  after  a  divorce, 
"  nor  against  the  interest  of  his  heirs  after 
^    „     ,     ^  "his  death.*    How  con- 
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her  husband's  request  while  united,  Or  by 
any  act  after  the  connexion  has  btftti  (fiS- 
solved  by  death  or  divorce,  these  letmed 
Doctors  of  the  law  alone  can  explain. 
"  Examine  the  opposite  reason — the  dan- 
ger of  perjury  ;  that  is  to  say,  the  matri- 
monial   union    is    so  strict   that   the  one 
party  to  it  will  incur  all  the  dangers  of 
punishment  and  infamy  rather  than  tell  the 
truth  when  it  is  injurious  to  the  other  ; 
and  the  law,  it  is  said,  holds  out  this  ir- ' 
resistible  temptation  to  the  witness  when 
it  permits  him  to  be  examined.    Yet,  by 
the    preceding   argument,   the  temptation 
is  easily  resisted,  the  truth  will  be  told, 
and    this    strong   connexion   is  so  weak 
that  it  is  broken  merely  on  that  account. 
"  But  the  arguments  must  be  destroyed, 
not  by  opposing  the  one   to   the  other, 
but   both    of  them  to   the   truth.    There 
is  no  doubt  that  in  this,  as  in  many  other 
cases,    minds    may    be    found   that  m\\ 
waver  between  the  declaration  of  a  tmth 
that    may    hurt    their    interests    or   their 
feelings,  and  the  assertion  of  a  falsehood 
that     in      their     opinion      may     secure 
both    from     injury ;     but     can    the    law 
be  said  to  hold  out  a  temptation  to  perjurv 
when  it  orders  a  party  under  those  circum- 
stances to  tell  the  truth  ?     If  there  were  no 
temptations  to  conceal  the  truth  or  assert  a 
falsehood,  there  would  be  no  need  of  oaths. 
Oaths,    and    the    penalties    for   breaking 
them,  were  made  for  the  purpose  of  coun- 
teracting that  disposition.     If  they  were  to 
be  dispensed  with  in  cases  where  that  dis- 
position exists,  there  would  be  no  need  for 
them  in  any  others.     In  every  such  case, 
then,   it  may,  with  equal  reason,  be  said 
that  the   law  holds  out  a   temptation  to 
perjury,  because  it  exacts  the  oath  to  tell 
the  truth,   when    there    is   an   inclination 
to  conceal  it ;   and  the  argument  wodd 
extend  with  equal  reason  to  the  abolition 
of  oaths,  and  the  penalties  for  the  breach 
of  them.     This  exclusion  is  at  variance, 
too,   with   other  provisions  of  the  !a^  a» 
they    already    exist.     The    party   hrroseS 
may  be  interrogated  in  Chancery  in  Eng- 
land, and  in  all  cases  at  law  here.    The 
wife   may  be   interrogated  to  support  an 
accusation   made   by  herself   against  her 
husband   for  a  personal  injur}*,  in  some 
cases   affecting    his   life ;  yet  she  is  tH 
permitted  to  prove  a  fact  that  would  si«e 
him    from    an    ignominious   death  oo  i 
charge  brought  against  him   by  ancAff. 
Now,  in  all  these  cases,  the  danger  of  pff- 
jury  18  equally  great,  or  greater,  tmJesi  w 
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**  suppose  the  attachment  of  a  wife  to  her 
'*  husband's  interest  superior  to  his  own, 
"  or  her  desire  to  make  good  her  own  charge 
"  less  intense  than  that  which  she  would 
**  feel  to  support  the  accusation  brought  by 
"  another.  The  danger  of  perjury  is  no 
''  greater  in  this  than  In  other  cases  in 
''  which  it  is  incurred  without  scruple  in 
"  the  dearest  connexions  of  nature — father 
''  and  son,  mother  ^nd  child,  brother  ^nd 
**  sister,  friendships  of  the  most  intimate 
'^  kind,  habits  of  intimacy  during  a  long 
"  life — the  parties  to  all  these  are  every 
"  day  arrayed  for  and  against  each  other 
*'  as  witnesses,  and  the  law  interp09es  no 
'*  other  safeguard  to  their  consciences  than 
**  its  penalties  and  the  danger  of  infamy 
"  by  detection.  No  rule  of  exclusion  pro- 
'*  tects  the  witness  against  the  influence  of 
"  his  affections  or  his  interests.  He  is 
"  heard,  and  the  degree  of  connexion  is 
"  weighed  against  his  character  and  the 
"  probability  of  his  story ;  the  Counsel 
cross-examipe ;  the  public  inspect ;  the 
Jury  interrogate,  and  calculate,  and  deter- 
mine ;  and  no  inconvenience  is  felt  in 
"  those  cases.  Why  should  there  be  in 
tbU? 

*'  Having  stated  the  general  principle 
that  every  party  to  a  suit  has  a  right  to 
*'  all  the  information  in  relation  to  hi3 
"  caus^,  of  which  he  ought  not  to  be 
*'  deprived  but  for  reasons  of  great  public  or 
"*  private  inconvenience,  and  examined,  by 
discussing  the  reasons  for  exclusion  in  this 
caae,  whether  it  offers  any  such  inconveni- 
ence,  let  us  now  examine  the  particular 
'^  evils  attached  to  the  rule  as  it  now  stands. 

"  In  criminal  cases,  the  evil  is  most 
**  apparent.  Suppose  the  husband,  accused 
*^  by  positive,  but  perjured  testimony,  of 
"  a  crime  affecting  his  life,  and  the  wife 
''  the  only  witness  of  a  fact  that  would 
*'  prove  his  innocence,  no  matter  what 
'^  circumstances  she  could  adduce  to  corro- 
"  borate  her  testimony ;  no  matter  what 
**  intrinsic  evidence  it  contained ;  no  matter 
"  what  perfect  conviction  it  would  produce 
"of  its  truth,  it  is  sternly  excluded ;  and 
*'  the  innocent  husband  is  executed  because 
**  ^public  policy  requires  that  the  peace  of 
^^yamilies  should  not'  be  dist\irbed^  and 
"  ihcU  no  temptations  should  be  held  out 
**  io  perjury'  In  this  case — by  no  means 
^*  an  improbable  one — there  is  positive  evil, 
"  cn^el  injustice,  heart-rending  distress ;  in 
<«  (he  ca«^  which  the  law  attempts  to  guard 
*'  against,  inconvenience  only,  if  it  occurs — 
'*  but  an  inconvenience  Ijiighly  improbable 
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to  happen.  Inasmuch  as  it  is  supposed  (o 
affect  domestic  union,  and,  as  it  is  believed 
to  be  a  temptation  to  perjury,  not  one 
strong  enough  to  produce  the  effect,  .or 
should  it  be  yielded  to,  would  be  capable  of 
detection  by  the  usual  means.  But  evpn 
without  supposing  the  extreme  case  of  life 
or  death,  the  suppression  of  i^stimopy  is 
in  all  cases  an  evil ;  c^nd  Ihi  law  deprives 
a  party  of  a  certain  right  to  avoid  a 
problematical  inconvenience, 
''  On  the  other  hand,  suppose  the  t^^ti«r 
mqny  of  the  wife  necessary  to  procure 
the  conviction  of  the  husband ;  s))e 
is  the  only  witness  to  a  murder  he  has 
committed.  This  I  consider  the  strongest 
ground  for  the  exclusion ;  it  enlists  tt)e 
feelings,  and  they  are  most  frequently 
found  on  the  right  side.  Shall  a  wife  he 
forced  to  give  testimony  that  will  condemn 
her  husband,  the  father  of  her  children, 
to  infamy  and  death,  or  take  refuge  in 
the  crime  of  perjury  to  avoid  it?  I  cpn^ 
fess  that,  if  the  alterpative  could  be  avoid- 
ed, a  humane  lawgiver  would  not  enjoin 
it ;  but  if  sympathy  for  individual  distress 
should  not  be  entirely  rejected,  it  ought 
never  to  be  entertained  when  its  indulge.uce 
would  lead  to  more  extensive  injuries  to 
the  community.  A  wise  and  provident 
legislator  must  have  the  consequences  of 
every  legal  provision  as  present  to  his 
mind  as  its  immediate  operation  is  to 
his  senses;  and  in  applying  this  rule  to 
the  subject  under  consideration,  he  should 
not,  in  tenderness  to  the  feelings  of  conjo? 
gal  affection,  permit  the  husband  or  wife 
to  escape  punishment  for  a  crime,  or  deT 
fraud  another  of  his  right,  by  deplarifig 
that  the  only  witness  of  the  offence  or 
the  wrong  shall  not  he  heard.  Soipe 
crimes  cannot  be  perpetrated  without  t)ie 
aid  of  an  accomplice.  The  accomplice 
may  betray  the  principals.  The  fear  of 
this  treachery,  in  many  instances,  n^ay  prer 
vent  the  crime ;  or  a  person  may  npt  hie 
found  willing  to  engage  in  th^  enterpri;$e. 
But,  by  the  rule  of  exclusion,  the  law  fur- 
nishes an  assistant  who  can  never  betray, 
and  one  who  is  always  at  band ;  aiid  thus 
gives  a  facility  to  the  commission  of  offepges 
which  no  other  circumstance  could  posr 
sibly  offer.  Besides,  public  justice  requirpg, 
and  common  sense  would  seem  to  point 
out,  that  those  persons  who  are  tl^e  miQSt 
likely  to  be  acquainted  with  the  fact 
should  be  first  called  on  to  prove  it.  Sot 
:nrho  so  probable  to  kjiow  the  guilt  or  innor 
cence  of  the  paAy  accused  as  th<^  compar 
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"  nion  of  all  his  hours,  the  depositary  of  his 
"  most  secret  thoughts  ;  and  what  better  cal- 
**  culated  to  prevent  an  intended  crime,  than 
"the  knowledge  that  those  from  whom  it 
"is  so  difficult  to  conceal  it  may  be 
"  made  the  unwilling  witness  of  its  dis- 
"  closure  ?  Precisely  in  the  proportion  that 
"a  man  would  be  encouraged  to  commit. a 
"  crime  by  the  knowledge  that  the  person 
"  to  whom  he  finds  it  necessary  to  confide 
"  it  cannot  become  a  witness  against  him, 
"  will  be  his  fear  of  committing  it,  when 
"  he  knows  that  there  is  no  person  in  whom 
"  he  may  confide,  that  may  not  be  forced  or 
"  be  willing  to  betray  him. 

"  So  sensible  of  this  have  been  the  judi- 
"  cial  lawgivers  of  England,  that  they  have 
"  imposed  no  bar  to  the  receiving  the  testi- 
"  mony  of  father  and  son,  mother  and 
**  daughter,  brother  and  sister,  and  all  the 
"other  relations  of  consanguinity  or  affm- 
"  ity.  They  have  had  no  regard  to  the  con- 
"  fidences  of  friendship,  and  have  thought 
"  that  the  affections  of  nature,  as  well  as 
"those  of  habit  and  sympathetic  feeling, 
"  should  afford  no  obstacle  to  the  attain- 
"  ment  of  the  ends  of  public  justice.  They 
"  have  gone  farther,  and  made  an  excep- 
"  tion  to  the  rule  which  they  laid  down  as 
"  one  inviolable,  even  by  consent,*  in  the 
^     . .  ^  case  of  husband  and 

Te^VttU^^    "•     wife;    and     as    .;e 

have  seen,  have  al- 
"  lowed  the  wife  to  be  produced  as  a  wit- 
"  ness  against  the  husband  on  a  prosecution 
"  for  an  injury  done  to  herself.  Now, 
"  mark  the  reason  !  It  is  a  convenient  and 
"  a  ready  one ;  from  the  *  necessity  of  the 
"  case  ; '  which  must  mean,  if  it  mean,  any- 
"  thing,  that  there  is  a  necessity  that  crimes 
"  should  be  punished,  and  that,  unless  the 
"testimony  of  the  wife  were  admitted,  they 
"  would,  in  those  instances,  be  unpunished. 
"  Now,  admit  this  reasoning,  and  see  whe- 
"ther  it  does  not  go  to  the  utter  destruc- 
"  tion  of  the  rule  to  which  it  is  offered  as 
"  an  exception.  There  is  no  greater  neces- 
'*  sity  for  punishing  a  crime  committed  by 
"the  husband  against  his  wife,  than  there 
"  is  for  punishing  the  same  crime  committed 
"  by  him  against  another ;  and  if  the  wife  is 
"the  only  witness  that  can  convict  in  the 
"  last  case,  her  testimony  is  as  necessary 
"  as  it  is  in  the  first,  and,  being  necessary 
"  in  both,  it  should  not  be  admitted  in  one, 
"  and  excluded  in  the  other.  But,  in  truth, 
"  the  enquiry  is  never  made,  and  in  this, 
"  and  in  all  the  other  |:ases  founded  on 
"  the    convenient    argument    of    necessity, 


"  although  there  may  have  been  twenty 
"  other  witnesses  present,  the  pretended 
"  necessary  witness  it  admitted  ;  and  lU 
"  though  there  may  be  none  but  bun  con- 
"  versant  of  the  fact,  he  is  rejected  where 
"  it  has  not  yet  been  deemed  convenient 
"  to  admit  the  argument  of  necessity. 

"  The  advantages  of  receiving  lestimonj 
"  from  thii5  source  so  greatly  overbalance 
"  its  evils  and  the  inconveniences,  and  the 
"  injustice  of  rejecting  it  are  so  manifest,  • 
"  that  I  have  not  hesitated  to  give  this  ex- 
"  elusion  no  place  in  the  Code."  (Page  271). 

In  France,  according  to  Art.  322  of  tbe 
Code  D'Instruction  Criminelle,  a  hnsbuid 
and  wife,  and  other  specified  relations,  if 
objected  to  by  the  accused  or  by  the  Pro- 
cureur-Cjeneral,  cannot  be  a  witness  for  or 
against  one  another,  but  the  President  may 
summon  and  examine  any  person,  whether 
such  person  is  comprised  in  Art.  322  or 
not.  (^See  Art.  269.)  The  witness  in  that 
case  is  not  examined  on  oath.  These  are 
matters  of  detail  to  be  provided  for,  if  at  all. 
by  an  expre.ss  law,  and  not  by  roles  to  be 
laid  down  by  Judges. 

But  even  if  the  rule  of  English  Law  is 
founded  upon  sound  and  just  principles 
with  reference  to  the  state  of  society  in 
England,  it  appears  to  me  to  be  wfaoliy 
inapplicable  to  the  natives  of  this  coontr^, 
and  to  their  social  institutions  and  rela- 
tions. A  law  which  may  be  politic  and 
just  in  a  Christian  country  in  which  a  mm 
is  prohibited  from  having  tnore  than  one 
wife,  and  a  woman  from  having  more  than 
one  husband,  may  be  wholly  inapplicable 
to  a  countr}'  in  which  polygamy  is  altowed. 
Can  the  legal  fiction  that  a  man  and  bis 
wife  are  one  person,  apply  to  a  Koolin 
Brahmin  and  his  50  wives,  or  to  a 
woman  in  Malabar  and  her  several  hns- 
bands.  Or,  should  the  evidence  of  one  of 
50  wives  against  her  husband  be  excbided 
lest  it  should  cause  dissension  in  the  fomilj  ? 
A  law  which  should  allow  a  wife  to  gi^ 
evidence  against  her  husband  in  a  case  of 
personal  injury  committed  upon  her,  and 
would  not  allow  her  evidence  to  be  edier 
corroborated  or  contradicted  by  other  wii?« 
who  were  present  at  the  time,  would  appear 
to  me  not  to  be  founded  upon  the  sonndest 
principles  either  of  policy  or  justice.  It 
would  be  obligatory  upon  the  Judges  to 
allow  a  wife  to  give  evidence  against  her 
husband  upon  a  charge  of  an  assault  com- 
mitted by  him  upon  her,  and  to  exclude  her 
from  testifying  a  charge  against  him  A 
jnurdering  their  infant  child  when  no  OBie 
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was  present  but  themselves.  Or,  would  it 
be  just  to  allow  from  necessity  a  wife  to 
give  evidence  against  her  husband  upon  a 
charge  of  personal  violence  committed  by 
him  upon  her,  and  to  refuse  the  evidence  of 
another  wife  on  his  behalf?  If  we  had  to 
decide  this  case  upon  our  own  notions  of 
policy,  I  should  admit  the  evidence  of  the 
wife,  and  leave  the  Court  to  judge  of  her 
credibility  as  in  all  other  cases ;  but  even 
if  my  own  opinion  were  against  the  policy 
of  admitting  such  evidence,  I  should  not 
feel  justified  in  rejecting  the  evidence  of  a 
wife  who  was  the  only  witness  to  the 
murder  of  her  child  by  her  husband,  or  in 
rejecting  the  evidence  of  a  wife  as  a  witness 
for  her  husband  on  a  charge  of  a  capital 
crime  preferred  against  him  by  one  who 
admits  that  no  one  was  present  when  the 
alleged  crime  was  committed  except  the 
accuser,  the  husband,  and  his  wife. 

In  the  case  of  European  British  subjects 
who  are  governed  by  the  law  of  England, 
we  must  administer  that  law.  But  in  the 
Mofussii,  where  the  law  of  England  is  not  the 
law  of  the  country,  I  consider  that  I  should 
act  be  justified  in  excluding  any  witness 
who  was  not  clearly  incompetent  by  law. 
Primd  facie  every  one  is  competent  and 
bound  to  give  evidence,  and  every  one  who 
is  charged  with  a  crime  is  entitled  to  adduce 
on  his  behalf  the  evidence  of  any  witness 
who  can  throw  light  upon  the  facts  in 
dispute,  and  who  is  not  expressly  declared 
by  the  law  to  be  incompetent.  Would  any 
Jndge,  unless  bound  by  the  clearest  and 
most  indisputable  rule  of  law,  condemn  a 
prisoner  to  death  for  murder  upon  the  evi- 
dence of  the  wife  of  another  man,  and,  upon 
his^wn  notion  of  public  policy,  reject  the 
testimony  of  the  prisoner's  own  wife  in 
his  favor?  Would  he  do  so,  if  it  were 
proved  that  the  three  persons  in  question 
were  the  only  persons  present  at  the 
alleged  murder,  or  that  the  husband  of  the 
witness  was  also  present,  and  that  he  had 
fled  ?  We  cannot  import  one  portion  of 
the  English  Law  and  reject  the  remainder 
without  taking  upon  ourselves  the  duty  of 
legislators.  I  think  that  the  evidence  of 
the  wife  is  admissible  in  both  cases,  because 
I  do  not  find  any  law  of  this  country  which 
expressly  provides  against  it.  The  degree 
of  weight  to  be  attached  to  the  evidence  in 
ftuch  cases  must,  as  in  every  other  case,  be 
determined  by  those  who  have  to  decide 
apon  it. 

It  appears  from  a  late  edition  of  Mr. 
Norton's  book  upon  Evidence,  that  the  Couj^f 


of  Fouzdaree  at  Madras  sentenced  a  man  to 
death  who  was  found  guilty  of  murder  upon 
the  sole  evidence  of  his  own  wife.  (5  Ed., 
page  41). 

There  is  also,  I  believe,  a  ruling  of  the 
Nizamut  Adawlut  at  Agra  to  the  same . 
effect.  The  case  in  Madras  appears  to  have 
arisen  in  Malabar,  where  a  woman  has  a 
plurality  of  husbands.  I  have  not  been 
able  to  refer  to  either  of  the  two  cases. 

The  case  should  go  back  to  the  Division 
Bench  by  which  it  was  referred,  with  the 
expression  of  our  opinion. 

Norman^  J, — I  regret  that  I  am  compelled 
to  differ  from  the  rest  of  the  Court 

In  order  to  explain  my  views,  it  is  neces- 
sary that  I  should  go  into  the  history  of 
this  question. 

Regulation  IX.  of  1793  made  provision 
for  the  trial  of  persons  charged  with 
crimes  or  misdemeanors.  Section  47  enacts 
— "  The  charge  against  the  prisoner,  his 
''  confession  (which  is  always  to  be  re- 
**  ceived  with  circumspection  and  tender- 
"  ness)  if  he  plead  guilty,  or,  if  he  plead  not 
"  guilty,  the  evidence  on  the  part  of  the 
"  prosecutor,  the  prisoner's  defence,  and  any 
<*  evidence  which  he  may  have  to  adduce, 
**  being  all  heard  before  him,  the  Cazee  and 
**  Mufti  (who  are  to  be  present  during,  the 
"whole  of  the  trial)  are  to  write  at  the  end 
"  of  the  record  of  their  proceedings  the 
"futwa  or  law  as  applicable  to  the  cir- 
'^cumstances  of  the  case,  and  to  attest  it 
"  with  their  seals  and  signatures.  The 
"  Court  shall  attentively  consider  such 
"  futwa,  and  if  it  shall  appear  to  them  con* 
"  sonant  to  natural  justice,  and  also  con- 
"  formable  to  Mahomedan  Law,  they  are  to 
"  pass  sentence  in  terms  of  the  futwa,"  Ac. 

By  Sectiori  54  it  is  enacted — "  The  Judges 
"  of  the  Court  of  Circuit  are  to  refer  to  the 
"  Cazee  and  Mufti  of  their  respective  Courts 
"all  questions  on  points  of  law  that  may 
"  arise  during  the  course  of  any  trial,  and 
**  respecting  which  no  specific  rules  shall 
"  have  been  enacted  by  the  Govern or-Gene- 
"  ral  in  Council,  and  shall  regulate  their 
"  proceedings  by  the  opinions  which  may  be 
"  delivered  by  those  officers.  If  such  opi- 
"  nions  shall  appear  to  the  Judges  contrary 
"  to  the  principles  of  natural  justice,  or  to 
"  the  Mahomedan  LaWy  they  are  neverthe- 
"  less  to  be  guided  by  them,  and  after  com- 
"pleting  the  trial,  and  obtaining  the  futwa 
"  of  the  law  oflBcers  upon  the  case,  they 
"shall,  without  passing  sentence  upon  it, 
"  transmit  the  pn^ceedings  and  futwa  to  the 
"  Nizamut  Adawfut,  with  a  separate  letter 
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*'  stf^ting  their  objections  to  such  opinions 
'^  or  futwa,  and  wait  the  sentence  of  the 
"  Court/' 

By  Section  56  :  "In  cases  in  which  the 
<*  evidence  given  on  a  trial  would  be  deemed 
. "  incompetent  by  the  Mahomedan  Law, 
"  solely  on  the  ground  of  the  persons  giving 
"  such  evidence  not  professing  the  Maho- 
**  nudan  religion^  the  law  officers  of  the 
"  Courts  of  Circuit  are  to  be  required  to 
''  declare  what  would  have  been  their  futwa, 
^'  supposing  such  witnesses  had  been  Maho- 
"  medans.  The  Courts  of  Circuit  are  not  to 
''  pass  sentence  in  such  cases,  but  shall  trans- 
"mit  the  record  of  the  trial,  with  the  futwa 
**  directed  to  be  required  from  the  law  of- 
"  ficers,  to  the  Nizamut  Adawlut,  which 
"  Court,  provided  they  approve  of  the  pro- 
"  ceedings  held  on  the  trial,  shall  pass  such 
*'  sentence  as  they  would  have  passed  had 
'*tbe  witnesses,  whose  testimony  may  be  so 
"deemed  incompetent,  been  of  the  Maho- 
"  medan  persuasion/' 

By  Section  74  :  ♦*  The  sentences  of  the 
"  Court  of  Nizamut  Adawlut  are  to  be  re- 
^'gubted  by  the  Mahomedan  Law,  except- 
'Mng  in  cases  in  which  a  deviation  from  it 
"  may  be  expressly  directed  by  any  Regula- 
^tion  passed  by  the  Governor-General  in 
"  CowaciL" 

Under  this  Regulation,  the  Criminal  Courts 
were  bound  by  the  Mahomedan  Law  of  Evi- 
dence, except  in  the  cases  provided  for  by 
Section  56  or  other  Special  Regulation  of  the 
Governor-General  in  Council . 

The  religion  of  the  State  in  Hindoostan 
was  according  to  the  tenets  of  the  Soonnees. 
Amongst  the  Soonnees  the  testimony  of  the 
wife  was  not  admissible  concerning  her' 
husband,  or  of  a  husband  concerning  his  wife 
i^sH  Hedaya,  Vol.  II.,  p.  685).  This  is  a  rule 
of  evidence  entirely  apart  and  distinct  from 
that  by  which  the  testimony  of  women  was 
excluded  in  cases  inducing  punishment  or 
retaliation,  as  to  which  see  Hedaya  Vol. 
Um  p.  667. 

The  rule  is  clearly  and  shortly  stated  in 
Harington's  Sketch  of  the  Mahomedan  Crimi- 
nal Law  taken  chiefly  from  the  Hedaya  and 
Fiitawa-i-Alumgiri  \see  Analysis,  Vol.  I., 
page  278) :  "  The  testimony  of  near  connec- 
''tions,  such  as  father  and  son,  grandfather 
**  and  grandson,  husband  and  wife^  master 
"  and  slave,  in  favor  of  each  other,  is  not 
^^  admissible  in  consideration  of  their  rela- 
"  tive  interest." 

In  1809,  in  the  case  of  Buncharam  vs. 
<jiovii!ido  Sahoo  and  Ram  S^hoo,  charged  with 
liie  murder  of  Ramnarain,  ihe  wife  of  the 


prisoner.  Ram  Sahoo,  was  considered  to  be 
not  admissible  as  a  witness  for  the  prisoner 
to  prove  that  Ramnarain  was  commiiuiig 
adultery  with  her.  (i  Select  Repoits, 
page  183.)  The  probability  is  that  in  tbii 
case  the  prosecutor  objected  to  the  evidcncs 
adduced  by  the  prisoner,  and  that  the  point 
was  distinctly  decided  in  the  presence  d 
Mr.  Harington  and  Mr.  Fombelle. 

By  the  English  Law,  as  a  general  rule, 
husbands  and  wives  cannot  be  witnesses  for  < 
or  against  each  other  in  criminal  proceedings. 

In  Staundforde's  Pleas  of  the  Crown,  first 
published  in  1557,  p.  26.  b., quoted  in  Dalton'i 
Justice  of  the  Peace,  p.  377,  it  is  said :  "The 
'*  wife  is  not  to  be  bound  to  give  evidence  nof 
''  to  be  examined  against  her  husband,  for  by 
"  the  laws  of  God  and  of  this  land  she  ought 
^^  not  to  discover  his  counsel,  or  his  offence 
"  in  case  of  theft,  or  other  felony." 

I  may  observe  that  it  is  well  established 
that,  under  the  English  Law,  a  wife  is  pot 
bound  to  disclose  even  her  husband's  treason. 

Sir  Edward  Coke,  in  Co.  Utt.  6.  b., 
says  that  husband  and  wife  are  two  souls  io 
one  flesh,  and  it  might  be  the  means  of  m- 
placable  discord  and  dissension  between 
them,  and  cause  great  inconvenience,  if  such 
testimony  were  admitted. 

Mr.  Justice  Bulier  says,  if  a  wife  were  a 
witness  for  her  husband,  it  would  be  a  spoof 
temptation  to  commit  perjury,  and  if  against 
the  husband,  it  would  be  contrary  to  the 
policy  of  the  marriage,  and  woiUd  create 
much  domestic  dissension  and  anhappiBess. 
(Bulier  s  Nisi  Prius,  286.  See  also  BUd- 
stone's  Commentaries,  p.  443.  Best  on  Evi- 
dence 226,  694). 

Cases  of  injuries  done  to  the  wife  by  lbs 
husband,  on  the  reverse,  form  an  ezoqKiOD 
to  the  general  rule. 

The  law  prevailing  in  the  United  Stales 
on  this  subject  is  similar  to  that  of  Englaad. 
{See  Kent's  Commentaries,  Vol,  XL,  page  184; 
Taylor  on  Evidence,  1062  ;  Greenleaf  00 
Evidence,  S.  254.)  In  America  it  hasbeea 
held  that  the  evidence  of  a  wife  cannot  be 
§iven  againfit  a  husband  even  by  bis  a«B 
consent,  on  the  ground  that  the  pobUc  have 
an  interest  in  the  peace  of  families. 

The  rule  of  law  which  excludes  the  evir 
dence  of  a  wife  in  favor  of  or  against  ker 
husband  is  no  exceptional  or  arbitrary  niit 
of  Mahomedan  and  English  Law.  I  believe 
it  will  be  found  to  exist  in  the  jurisprudeBpr 
of  all  the  most  enlightened  and  civilized  aa- 
tions  of  the  world.  It  is  to  be  found  it 
the  Roman  Law,  Digest,  Book  12,  Tit.  5« 
which  treats  husband  and  vife  as  one  \fatr 
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son  for  this  purpose.  So  in  ihe  French  Law, 
Code  d*  Instruction  Criminelle,  Arts;  156 
and  322.  By  Article  322  it  is  provided  that 
such  testimony  may  be  received  before  the 
Court  of  Assize  if  no  objection  is  taken  to 
Its  admission  by  the  opposite  parly.  Further, 
Article  269  of  the  Code  empowers  the  Pre- 
sident to  summon  any  persons  whose  evi- 
dence is  not  admissible,  and  question  them 
tor  the  purpose  of  obtaining  information. 
But  he  cannot  administer  an  oath  to  them. 
He  does  not,  and  cannot,  make  them  wit- 
nesses. 

By  the  Law  of  Scotland,  persons  are  re- 
jected as  witnesses  in  the  causes  of  certain 
near  relatives.  Wives  and  children  cannot 
be  compelled  to  give  testimony  against  their 
husbands  and  parents  ah  reverentiam  perso- 
narum  et  metum  perjurii,  (See  Erskine's 
Institutes  of  the  Law  of  Scotland,  Book  4, 
T[^it.  2,  S.  24,  Vol.  2,  page  979  of  the  edi- 
tion of  1828.)  It  appears,  however,  that 
there  are  some  exceptions  from  the  laws  of 
exclusion  **  introduced  f rohi  necessity  to  the 
eflFect  of  reducing  the  objection  from  dis- 
qualification to  credibility."  Such  is  the 
case  of  penuria  testium.  This  is  confined 
chiefly  to  criminal  acts  where  secrecy  is 
studied  ;  2ndly,  to  domestic  occurrences  which 
necessarily  exclude  thie  presence  of  strangers; 
Or,  jrdly,  to  the  case  of  witnesses  necessary 
to  the  act  in  question.  {See  Bell's  Prin- 
ciples of  the  Liw  of  Scotland,  S.  2256). 

Erskine  gives  an  instance  ;  "  Children 
"  have  been  admitted  as  witnesses  in  an  ac- 
tion brought  by  the  mother  against  her 
husband  for  separation  and  maintenance  on 
"  account  of  his  harsh  treatment  of  her, 
"  there  having  been  no  servants  at  the  lime 
"in  the  family  by  whom  the  fact  might 
"  have  been  proved."  A  witness  is  rejected 
upon  his  propinquity  of  blood  to  him  who 
produces  him,  though  he  stands  in  as  near 
a  relation  to  the  party  who  makes  the  ob- 
jection, in  so  much  that  his  testimony  is  not 
received  even  cum  notd. 

If  the  rule  of  exclusion  be  established, 
and  partial  exceptions  either  created  by 
express  legislation  as  in  this  country  and  in 
England,  or  established  by  careful  judicial 
decision  as  in  England  and  Scotland,  or  com- 
pensations provided  by  legislation  as  in 
France,  the  benefits  of  the  rule  may  be 
preserved,  and  all  inconvenience  arising 
from  any  deviations  from  the  rule  may  be 
either  entirely  avoided,  or  incurred  only 
in  cases  of  absolute  necessity,  or  reduced 
to  a  mlnimttm. 
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It  has  been  well  said  that  marriage  i^ 
an  institution  of  natural  law  antecedent  to 
all  forms  of  Government,  and  even  to  the 
organization  of  civil  society.  The  rule  ex- 
cluding the  testimony  of  married  persons 
against  each  other  is  one  which  maintains . 
the  inviolable  sanctity  of  the  confidence  df 
married  life.  The  rule  has  its  foundation 
in  the  deepest  and  purest  instincts  of  human 
nature.  We  can  trace  it  in  the  laws  of  al- 
most all  civilized  nations,  differently  express- 
ed in  the  laws  of  different  countries — some- 
times laid  down  in  distinct  and  formal 
propositions,  with  reasons  given  for  them> 
as  in  the  Law  of  England — sometimes  as 
part  of  a  larger  and  wider  rule  of  exclusion. 
It  seems  no  unnatural  inference  that  it  has 
existed  from  a  period  prior  to  all  legislation 
as  one  of  those 

**  Unwritten  laws  by  all  men  recognized  j 
They  are  not  of  to-day  or  yesterday 
But  live  for  ever,  nor  can  man  declare 
From  whom  or  whence  they  sprang^." 

5"^^  Sophocles  Antigone,  line  4S0. 

Such  was  the  character  of  the  rule  which 
was  law  in  this  country  in  1809,  and  it  appears 
to  me  to  be  one  which  could  only  be  abrogated 
by  an  act  of  the  Legislature,  and  ought  not 
to  be  lightly  set  aside  by  judicial  decision. 

I  proceed  to  examine  the  cases  which  have, 
or  are  supposed  to  have,  infringed  on  the 
rule.  In  Hurrah's  case  in  1805,  Select 
Reports,  7,  the  prisoner  was  charged  with 
murder,  and  the  question  was  whether  the 
widow  of  the  deceased  was  a  competent  witness 
to  sustain  a  claim  for  kisas  or  retaliation  in 
which  she  as  an  heir  was  supposed  to  be 
interested.  The  Mahomedan  law  officer 
declared  her  to  be  incompetent  for  that  pur- 
pose, and  his  opinion  is  confirmed  by  that 
of  the  Editor,  apparently  Mr.  J.  H.  Haring- 
ton  {see  Preface),  in  a  note. 

The  case,  therefore,  does  not  touch  the  pre- 
sent question,  but  supports  the  proposition 
that,  by  the  Mahomedan  Law,  an  interested 
witness  is  inadmissible. 

In  Mussamut  Mughneez^j.  Ohariya,  i  Select 
Reports,  144,  two  wives  of  the  prisoner  gave 
evidence  against  him.  It  does  not  appear 
that  the  question  of  the  admissibility  of  the 
evidence  was  raised.  The  case  is  reported 
by  Mr.  Dorin,  who,  in  a  note,  appears  to  have 
misunderstood  Hurrah's  case,  and  it  is  contrary 
to  that  reported  at  page  1 82  of  the  same  book. 

Regulation  I.  of  18 10  provided  for  dispens- 
ing with  the  attendance  and  futwa  of  the 
law  officers  in  the  Courts  of  Circuit,  and  by 
Section  4  enacted  *'  that,  in  the  event  of  any 
«  question  of  Mah^omedaa  Law  arising  upon 
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such  trials,  the  same  shall  be  recorded  upon 
the  proceedings  for  the  information  and 
decision  of  the  Court  of  Nizaraut  Adaw- 
lut.  But  if  the  question  refer  to  the 
competency  of  a  witness,  such  witness 
shall  be  examined,  leaving  the  admission 
or  ultimate  rejection  of  the  testimony 
so  given  to  the  consideration  of  the  Niza- 
mut  Adawlut." 

The  result  of  this  enactment  would  natur- 
ally be  that,  in  all  doubtful  cases,  the  evi- 
dence, whether  admissible  or  inadmissible, 
would  be  recorded,  and  would  have  to  be 
dealt  with  by  the  Nizamut  Adawlut. 

Regulation  XVII.  of  1817  recites  that  the 
Mahomedan  Law  of  Evidence  in  some  cases, 
especially  those  of  Zina,  including  adultery, 
rape,  and  incest,  is  such  as  to  render  a  legal 
conviction  almost  impossible,  &c.,  and  i/s 
exceptions  to  the  competency  or  credit  of 
witnesses  are  in  some  instances  inconsistent 
with  the  ends  of  public  justice,  and  enacts 
(Section  5) — "  If  the  evidence  of  a  witness 
**  on  a  criminal  trial  before  a  Court  of  Circuit 
"  be  declared  by  the  Mahomedan  law  officer 
"  inadmissible  on  the  ground  of  the  witness 
**  being  a  public  officer,  &c.,  or  any  other 
"  ground  of  exception  in  the  Mahomedan  rules 
"  of  evidence  which  may  appear  to  the  Judge 
*'  unreasonable,  the  Judge  shall  cause  the 
"  examination  of  the  witness  to  be  taken  not- 
"  withstanding  the  exception  stated  by  the 
"  law  officer,  and  shall  require  the  latter,  on 
"  the  completion  of  the  trial,  to  declare  in  his 
"  futwa  the  sentence  to  which  the  prisoner 
"  would  have  been  liable  if  the  evidence  of 
"  the  witness  objected  to  had  been  admissible 
"  under  Mahomedan  Law." 

If  the  conviction  of  the  prisoner  depended 
wholly  or  exclusively  on  the  evidence  object- 
ed to  by  the  law  officer,  the  Judge  was  not 
to  pass  any  sentence,  but  to  refer  the  trial 
lo  the  Nizamut  Adawlut. 

By  Section  4,  if  two  or  more  Judges  of 
that  Court,  on  a  deliberate  consideration 
of  the  evidence  and  circumstances  of  the 
case,  concurred  in  opinion  that  the  proof 
against  the  prisoner  was  sufficient  to  con- 
vict, and  that  he  was  in  every  respect  a  pro- 
per object  of  punishment,  the  Judges  were 
declared  competent  to  convict  and  pass  sen- 
tence upon  him  as  if  he  had  been  convicted 
by  the  futwa  of  the  law  officer. 

This  Regulation,  as  long  as  it  remained  in 
force,  gave  to  the  Courts  a  discretionary 
power  to  act  on  the  evidence  of  interested 
and  other  witnesses  whose  testimony  was 
excluded  by  Mahomedan  X»aw,  and,  amongst 


others,  of  the  husband  or  wife  of  an  accused 
party. 

In  1820,  in  Lurrye  Chung's  case,  2  Niza- 
mut Adawlut  Rep.  ,p.  149,  the  Court  foimd 
that  the  wife  of  the  prisoner  had  been  called 
to  give  evidence  against  him,  though  ber 
testimony  was  wholly  unnecessary.  The 
Court  say  that  the  practice  of  summoning 
such  a  near  relation  of  the  prisoner  as  a 
witness  for  the  prosecution,  excepting  in  the 
case  of  urgent  necessity,  was  highly  objcc-  • 
tionable. 

In  3  Nizamut  Adawlut  Rep.,  p.  309,  the 
Court  acted  on  the  evidence  of  the  son  of 
the  prosecutor,  against  the  opinion  of  the 
Mahomedan  law  officer.  In  the  Nizamut 
Adawlut  Reports  for  1852,  Part  i,  page  156, 
Mr.  Mills  says :  "  Though  the  testimony 
of  a  wife  against  her  husband  may  be 
received  in  our  Courts,  yet  the  practice  of 
suinmoning  a  wife  to  give  evidence  agunst 
her  husband  has  always  been  held  to  be 
objectionable,  and  is  one  which  should  on  no 
account  be  encouraged.''  In  the  Nizamut 
Adawlut  Reports  of  1857,  page  474,  Messrs. 
Loch  and  Bayley  expressed  themselves  in 
similar  terms,  and  on  that  ground  considered' 
it  unnecessary  to  refer  to  the  evidence  ol 
the  prisoner's  wife.  In  the  Nizamut  Adawlut 
Reports,  1855,  page  213,  the  wife  of  the  pri- 
soner was  admitted  as  evidence  against  him. 

The  Nizamut  Adawlut  of  the  North- 
western Provinces,  acting  on  the  authority 
of  the  cases  in  the  Select  Reports,  Vol.  U 
page  144,  Vol.  II.,  page  149,  while  allowing 
that  the  evidence  of  a  wife  was  admissible, 
stated  that  the  summoning  of  the  wife  as 
a  witness  for  the  prosecution  was  highly 
objectionable. 

I  lay  wholly  out  of  consideration  the  au- 
thority of  Mr.  Bentham  and  Mr.  Livingstone, 
and  attribute  no  special  value  to  their  opi- 
nions as  to  what  should  or  should  not  be  eo* 
acted  as  the  law  on  this  subject.  Their  views 
and  opinions  have  been  long  and  ^miliarly 
known  to  those  employed  in  the  business 
of  legislation  in  this  country.  VVich  full 
knowledge  of  those  opinions  and  of  what 
had  been  done  under  Regulation  XVII.  of 
181 7,  the  Government,  by  Act  XV.  of  1S51, 
in  legislating  for  Her  Majesty *s  Courts,  de- 
clared that  nothing  in  that  Act  contained 
should  in  any  criminal  proceeding  reader 
any  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or  aor 
wife  competent  or  compellable  to  give  evi- 
dence for  or  against  her  husband. 

Again,  Act  II.  of  1855  (an  Act  to  improve 
the  Law  of  Evidence  in  all  Courts  of  \osr 
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tice),  by  Sections  14,  18,  and  19,  provided  a 
remedy  for  the  evils  alluded  to  in  Regulation 
XVII.  of  181 7.  By  Section  20,  it  rendered 
husbands  and  wives  competent  to  give  evi- 
dence for  or  against  each  other  in  Civil  pro- 
ceedings, subject  to  a  proviso  that  any  com- 
munication made  by  the  one  to  the  other 
during  the  marriage  should  he  deemed  a 
privileged  communication^  and  should  not 
he  disclosed  without  the  consent  of  the  per- 
son making  the  same. 

It  is  clear  that  the  Legislature  deliberately 
refused  to  sanction  the  admission  of  wives 
and  husbands  as  witnesses  for  or  against  each 
other  in  criminal  cases.  Regulations  I.  of 
1 8 10  and  XVII.  of  181 7  were  repealed  by 
Act  XVII.  of  1862,  and  by  that  repeal  an 
end  was  put  to  any  special  and  exceptional 
powers  of  the'Zillah  Courts  to  admit,  at  their 
own  discretion,  evidence  whether  admissible 
or  not  under  Mahomedan  Law.  But  Regula- 
tion IX.  of  1793,  which  made  the  Mahome- 
dan Law  the  Law  of  the  Criminal  Courts, 
was  repealed  at  the  same  time. 

What  then  remained }  If  the  ancient  law, 
as  it  prevailed  in  the  conquered  and  ceded 
territories,  except  so  far  as  it  is  altered  by 
the  subsequent  legislation  of  the  conquerors, 
is  to  remain,  the  evidence  is  excluded  be- 
cause it  would  be  excluded  by  Mahomedan 
Law.  If  the  repeal  of  Regulation  IX.  of 
1 793  is  to  be  taken  as  a  declaration  that  the 
Courts  are  no  longer  to  be  guided  by  Ma- 
homedan Law  in  any  respect  (and  there  is 
no  doubt  much  to  be  said  in  favor  of  that 
view  of  the  case),  then,  I  think,  where  we 
have  no  positive  law  to  guide  us,  we  niust 
act  upon  those  universal  principles  of  right 
which  are  recognized  by  our  own  law. 
If  the  conditions  of  the  married  life  of  the 
people  of  the  country  had  been  in  all  re- 
spects similar  to  those  which  exist  in  our 
own  country,  there  would  not,  in  my  opinion, 
be  a  doubt  on  the  present  question.  I  can- 
not accept  the  loose  practice  of  Zillah  Judges,. 
ander  the  exceptional  powers  of  Regulation 
XVII.of  181 7,  though  sanctioned  by  the 
Sudder  Court,  as  having  established  by  judi- 
cial decision  a  rule  on  this  subject.  There 
is  no  instance  in  which  the  question  has  been 
raised  and  formally  decided  by  the  Court 
after  argument,  on  a  full  consideration  of 
all  that  could  be  said  on  either  side  of  the 
qnestion.  It  seems  to  me  that  the  Sudder 
Court  always  felt  that,  in  admitting  the  evi- 
dence, it  was  on  dangerous  ground,  and  evi- 
dently saw  the  mischief  likely  to  result  from 
doing  so.    The  Legislature,  in  passing  Act 
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II.  of  1855,  distinctly  declined  to  sanction 
their  practice. 

I  must  admit,  however,  first,  that  Poly- 
gamy amongst  the  Mahomedans  and  Koolin 
Brahmins  places  wives  in  a  relation  to 
their  husbands  different  from  that  occupied 
by  a  European  wife  towards  her  husband. 
Secondly,  as  I  understand  it,  the  ancient 
Criminal  Law  of  the  Hindoos  aUowed  the 
wife  or  husband  to  be  called  on  to  testify 
the  one  against  the  other,  though  such  evi- 
dence was  not  admissible  in  civil  cases.  See 
the  Dharma  Sastra  of  Yajnyawalcya  by  Roer 
and  Montriou,  Sloke  72,  page  28  ;  Mitacshara 
translated  by  Macnaghten  (i  Macnaghten's 
Hindoo  Law,  page  246). 

From  these  circumstances,  it  has  no  doubt 
been  the  case  that  in  this  country  the  admis- 
sion of  such  testimony  has  not  been  felt  to 
be,  and  is  not  in  fact,  a  violation  of  the  law 
of  the  family  in  the  same  sense  that  it  would 
be  in  a  European  community. 

Still  the  Mahomedans  appreciated  the  wis* 
dom  of  the  rule  as  applicable  to  the  state 
of  their  own  society ;  and  for  the  Hindoos, 
they  are  now  living  under  a  rule  wiser, 
milder,  and  more  merciful  than  of  their  own 
Criminal  Law,  and  the  Polygamy  of  Koolin 
Brahmins  is  an  exceptional  institution. 

I  believe  that,  in  practice,  the  cases  where 
a  crime  is  committed  under  circumstances 
that  it  cannot  be  proved  except  by  the  testi- 
mony of  husband  or  wife,  are  rare  indeed. 
I  do  not  recollect  one  such  in  the  whole 
course  of  my  reading.  It  was  said,  indeed, 
that  Rush  would  not  have  been  convicted 
had  he  been  married  to  the  wretched  woman 
who  lived  with  him.  It  is  easy  to  suppose 
exceptional  and  extraordinary  cases,  as  Mr. 
Livingstone  and  Mr.  Bentham  have  done. 
The  arguments  of  my  learned  brothers 
might  have  greater  weight  if  the  great  ob- 
ject of  social  life  was  to  convict  criminals — 
if  we  were  bound  to  presume  that  every 
husband,  against  whom  a  wife  should  be 
called,  was  guilty.  I  believe  that,  if  these 
suggestions  were  adopted  in  European  com- 
munities, the  peace  and  confidence  of  hun- 
dreds of  homes  would  be  interfered  with  for 
an  advantage  of  most  doubtful  character. 
If  I  were  at  liberty  to  speculate  on  the  sub- 
ject, I  might  say  that  some  rule  for  admit- 
ting the  testimony  of  a  husband  or  wife  in 
exceptional  cases  might  be  enacted  by  the 
Legislature. 

There  is  another  point  on  which  I  have 
not  yet  touched,  viz.,  the  danger  of  perjury. 
Mr.  Fitz- James  Stephen's  observations  on 
this  subject  appear  to  me  full  of  good  sense* 
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He  admits,  as  every  one  must,  that,  if  con- 
sidered merely  with  reference  to  the  dis- 
covery of  the  truth,  the  exclusion  of  the 
testimony  of  husband  and  wife  cannot 
be  defended.  At  page  201  he  says  :  "  The 
.  ^*  proposal  to  make  a  prisoner  a  competent 
'^  witness  on  his  own  behalf  has  an  appear- 
'^  ance  of  system  about  it  which  at  first 
''  sight  is  extremely  plausible.  It  would,  no 
**  doubt,  harmonize  with  what  I  have  called 
''  the  litigious  theory  of  criminal  trials,  but 
"  there  are  strong  objections  to  it.     In  the 

first  place,  the  prisoner  could  never  be  a 

real  witness ;  it  is  not  in  human  nature  to 
''  speak  the  truth  under  such  a  pressure 
"  as  would  be  brought  to  bear  on  the  pri- 
'^  soner,  and  it  is  not  a  light  thing  to  insti- 
"  tute  a  system  which  would  almost  enforce 
"  perjury  on  every  occasion.  It  is  a  mockery 
"to  swear  a  man  to  speak  the  truth  who  is 
"  certain  to  disregard  it.*' 

At  page  286  he  says :  **  The  objections, 
'^  already  stated,  to  making  the  accused 
**  competent  witnesses,  apply  with  greater 
"force  to  the  case  of  their  husbands  and 
"  wives,  inasmuch  as  to  the  conjugal  love 
"  which  would  lead  a  person  to  screen  a  wife 
"or  husband,  is  a  better  motive  than  the 
"  self-love  which  would  lead  a  man  to  lie 
"  in  his  own  case,  and  not  less  powerful. 
"It  is  so  Important  that  perjury  should  not 

be  committed,  and  especially  that  it  should 
*  not   be    committed    under   circumstances 

which  would  lead  the  public  to  sympathize 
"  with  the  criminal — ^and  it  is  so  much  more 
"  important  that  the  administration  of  cri- 
"minal  justice  should  harmonize  with  the 

public  feeling  than  that  it  should  exhaust 

all  possible  means  of  convicting  criminals — 
"  that  I  think  the  utmost  modification  of  the 
"  present  law  which  would  be  advisable 
"  would  be  to  permit  an  accused  person  to 
"  call  husband  or  wife  if  he  thought  fit." 

I  may  observe  that,  in  the  case  before  us, 
and  in  regard  to  which  the  reference  was 
made,  the  wives  of  four  prisoners  were  called 
for  the  prosecution,  three  of  whom  gave 
false  evidence  to  save  their  husbands.  The 
same  result  followed  for  calling  the  wife  in 
the  case  from  the  North -Western  Provinces, 
and  in  the  case  cited  from  the  Nizamut  Re- 
ports of  1855. 

I  am  of  opinion  that  there  is  no  law  in 
this  country  which  makes  the  evidence  of  a 
wife  admissible  for  or  against  her  husband 
in  criminal  cases  other  than  charges  of 
injuries  or  wrongs  done  by  the  husband  to 
the  wife,  and,  as  a  conseauence,  that  such 
evidence  is  not  admissible  against  the  hus* 
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band,  or  for  or  against  parties  included  in 
the  same  charge,  and  standing  on  their  trial 
at  the  same  time  with  her  husband.  As  U) 
the  latter  p>oint,  see  The  King  rj.  Smith  be- 
fore, the  1 2  Judges,  i  Moody's  Crown  Cases, 
p.  289;  Roscoe's  Evidence  in  Criminal 
Cases,  p.  117. 

There  are  two  decisions  of  the  Higli 
Court  in  accordance  with  my  opinion,  vn>, 
that  of  Mr.  Justice  Steer  and  Mr.  Justice 
L.  S.  Jackson,  in  The  Queen  vs.  Noyandee  ' 
and  Shodai,  decided  in  1863 ;  and  that  of  Mr. 
Justice  Kemp  and  Mr.  Justice  Glover  hi 
The  Queen  vs.  Gourchand  Polie,  i  Weekly 
Reporter,  page  17. 

Campbell,  y. — I  entirely  concur  in  the 
judgment  of  the  Chief  Justice.  Any  further 
question  on  the  subject  has  been,  to  my  mind, 
cleared  up  by  the  judgment  of  Mr.  Justice 
Norman. 

The  question  before  us  is  not  whether  it 
is  under  certain  circumstances  expedient  to 
examine  the.  wiTe,  or  what  questions  she  may 
be  properly  pressed  to  answer,  but  whether 
she  is  or  is  not  absolutely  inadmissible  as 
a  witness  for  or  against  her  husband,  and  for 
or  against  any  person  tried  jointly  with  her 
husband,  according  to  the  strict  nilc  of  Eng- 
lish Law. 

I  do  not  understand  my  brother  Norman 
to  found  his  objection  to  the  admission  of 
the  wife  on  a  broad  rule  which  would  equally 
exclude  the  son,  the  father,  and  other  near 
relations,  as  interested  parties.  He  would 
not,  I  believe,  exclude  these  other  relations: 
the  daily  practice  of  the  Courts  and  the 
necessities  of  justice  render  that  impossible. 
The  rule  which  he  maintains  is  the  English 
rule. 

That  rule  he  looks  at  from  two  points  of 
view — (1)  that  of  natural  justice,  and  (J) 
with  reference  to  the  law  and  practice  of 
the  Indian  Courts. 

As  respects  natural  justice,  he  conaders 
the  English  rule  to  be  one  of  those  •'un- 
written laws"  which  prevail,  or  ought  to 
prevail,  all  over  the  world ;  and  alijboi^b 
I  have  no  doubt  that  our  function  is  in  fact 
''jus  dicere^  not  ''jus  dare*"  and  appre- 
hend that  we  can  hardly  at  this  time  deliver 
unwritten  laws  of  our  own  concoction.  I 
notice  this  part  of  the  subject  merely  to  say 
that  the  authorities  quoted  by  my  learned  bro- 
ther in  regard  to  the  provisions  of  %*arious 
laws  seem  to  me  to  show  that  the  rule 
maintained  by  him,  or  anything  like  it  has 
never  been  adopted  in  any  country  whafcewf 
except  England.  By  none  of  the  authofities 
(quoted  is  the  evidence  of  the  wife  spedaUf 
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and  absolutely  excluded.  They  all,  without 
exception,  merely  refer  to  certain  cautions 
and  restrictions  in  regard  to  the  evidence  of 
a  large  class  of  interested  parties,  including 
ail  near  relations ;  and  none  of  them  abso- 
lutely exclude  such  evidence.  Some  old 
Mahomedan  law-books  seem  to  lay  it  down 
as  a  maxim  that  the  evidence  of  parties 
standing  in  certain  positions  of  relationship 
"  is  not  to  be  believed  "'  because  they  are 
interested :  for  instance,  parties  related  as 
father  and  son,  grandfather  and  grandson, 
husband  and  wife,  master  and  slave.  I 
doubt  whether,  under  this  rule,  these  parties 
were  ever  absolutely  excluded.  At  any  rate, 
the  Mahomedan  Law  of  Evidence  has  been 
relaxed  in  India.  In  France,  again,  the  rule 
s^plies  to  a  similar  large  class  of  relations, 
and  seems  to  amount  simply  to  this :  They 
are  all  primd  facie  admissible,  but  if  either 
party  objects,  then  the  President  is  to  decide 
at  his  discretion  whether  the  witness  shall 
or  shall  not  be  examined  with  reference  to 
the  circumstances  of  the  particular  case. 
There  is  no  inadmissibility  there.  So  again 
in  Scotland,  the  practice,  as  set  forth  by  my 
learned  brother,  is  in  brief  this,  that  certain 
near  relatives  are  not  to  be  examined  except 
in  case  of  necessity ^  when  the  case  cannot  be 
proved  or  disproved  in  any  other  way.  That 
It,  in  fact,  the  rule  laid  down  by  the  Sudder 
Court  in  this  country.  I  conclude,  then, 
that  no  consent  of  nations  imposes  on  us  the 
English  rule  absolutely  excluding  the  wife, 
and  the  wife  only. 

I  next  look  to  Indian  Law  and  practice. 
I  believe  that  thousands  of  cases  might  be 
found,  in  which  both  wives  and  oiher  rela- 
tions have  been  admitted  as  witnesses,  but 
in  which  the  point  is  not  reported,  because 
no  one  thought  of  objecting.  That  is  the 
reason  why  the  number  of  rulings  on  the 
point  is  comparatively  small.  I  doubt  whe- 
ther the  evidence  of  a  wife  was  ever  really 
excluded  on  the  ground  of  Mahomedan  Law. 
There  is  only  one  case  in  the  early  Reports 
— that  of  1809.  There  the  witness  was  in 
fact  examined,  and  it  seems  to  me  that  the 
Judges  afterwards  used  the  term  "  inadmis- 
sible "  only  in  the  sense  that  the  evidence 
could  not  be  admitted  to  full  credit.  But, 
be  that  as  it  may,  my  brother  Norman  has 
pointed  out  the  important  fact-  that,  by  a 
subsequent  Regulation  (XVII.  of  1817),  the 
restrictions  of  the  Mahomedan  Law  of  Evi- 
dence were  by  express  enactment  swept 
away.  To  use  the  words  of  my  learned 
brother,  **This  Regulation  gave  to  the 
<*  Courts  a  discretionary  power  to  act  on  the 


"  evidence  of  interested  and  other  witnesses, 
"  and,  amongst  others,  of  the  husband  or  wife 
"  of  an  accused  party."  We  are,  therefore. 
I  think,  all  agreed  that,  from  181 7  onwards, 
the  evidence  of  the  wife  was  admissible ;  and 
a  series  of  cases  shews  that  the  Courts  acted 
accordingly.  What,  then,  has  occurred  to  in- 
troduce a  restriction  ?  Clearly  nothing, 
as  it  seems  to  me.  I  cannot  imagine  that 
any  argument  can  be  founded  on  Act  II.  of 
1855  for  excluding  evidence  which  up  to 
that  time  was  admissible  in  the  Company's 
Courts,  since  that  Act,  in  the  most  express 
terms,  provided  that  nothing  contained  in  the 
Act  should  be  construed  to  render  inadmis- 
sible in  any  Court  any  evidence  which  but 
for  the  Act  would  have  been  admissible  in 
such  Court.  The  Act  merely  provided,  as 
it  were,  a  minimum  of  admissibility  in  all 
Courts,  leaving  to  those  Courts  having  more 
liberal  rules  the  freedom  which  they  before 
enjoyed.  It  was  principally  designed  to 
relax  the  stringency  of  the  English  Law 
of  Evidence  in  consequence  of  recent  reforms 
in  England.  It  did  not  exclude  the  wife 
in  criminal  cases,  although  it  did  not  go 
beyond  the  reforms  of  English  Law  in  re- 
spect of  Courts  governed  by  that  Law  so  as 
to  admit  the  wife  in  those  particular  Courts. 

The  real  question  seems  in  fact  to  be 
whether  the  most  technical  parts  of  the 
English  Law  of  Evidence  are  to  be  introduced 
into  our  Courts.  For  that  I  think  that 
there  is  not  the  least  warrant  of  law.  As 
respects  the  practice,  I  always  feel  that  in 
these  matters  there  is  this  difficulty,  that  the 
Law  of  the  Mofussil  Courts  has  been  so  in- 
definite and  uncertain  that  there  is  scarcely 
any  doctrine  popularly  known  as  English 
Law  which,  somewhere  or  other,  in  the  course 
of  a  vast  number  of  judgments  extending 
over  ver>'  many  years,  may  not  be  found  to 
have  been  somewhere  quoted  by  one  or  two 
Judges  for  some  purpose  of  argument,  il- 
lustration, or  decision.  But,  in  my  opinion, 
such  rare  mis-quotations  do  not  establish  a 
law.  The  English  Law  of  Evidence  was 
notoriously,  till  within  a  recent  period,  one 
of  the  most  barbarous  and  artificial  in  the 
world ;  and  though  a  great  deal  of  the  worst 
part  of  it  has  now  been  swept  away,  a  good 
many  things  still  remain  which  many  peo- 
ple think  bad  in  England.  At  best,  they 
are  only  supported  there  by  the  peculiar 
circumstances  of  English  laws,  habits,  and 
procedure,  and  are,  I  think,  altogether  inap- 
propriate to  a  widely  different  country.  I 
should  think  it  a  .^very  great  mlsfortane  if, 
just  when  the  English  Law  is,  bit  by  bit, 
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approaching  to  complete  reform,  its  most 
barbarous  and  technical  portions  could,  be 
imported  into  this  country  by  the  mere 
dicla  of  one  or  two  Judges  speaking  loosely 
in  the  absence  of  definite  law.  In  the  pre- 
sent instance,  however,  it  seems  to  me  that 
Regulation  XVII.  of  1817  and  Act  II.  of  1855 
have  settled  the  matter  by  Statute,  and  that 
there  is  really  no  decision  from  1810  to 
i86»  which  lays  down  the  doctrine  of  the 
exclusion  of  the  wife.  Both  the  High 
Court  of  Madras  and  the  Sudder  Court  of 
the  North- Western  Provinces  have  recently 
ruled  that  her  evidence  is  admissible.  The 
only  precautionary  direction  in  which  both 
the  consent  of  nations  and  the  practice  of 
our  Courts  seem  to  agree,  is  that  the  Court 
should  exercise  its  discretion,  and  not  un- 
necessarily force  a  near  relative  to  give  evi- 
dence or  to  answer  unfair  questions.  That 
is,  I  think,  a  very  proper  rule,  and  it  will 
probably  meet  the  difficulties  which  seem  to 
have  suggested  themselves  to  the  minds  of 
some  Judges ;  but  it  is  not  exclusion  by  law. 
I  would  adroit  the  evidence  of  the  wife  as  not 
contrary  to  law,  because  it  seems  to  me  that 
there  is  no  law  to  exclude  it,  and  that,  in  the 
absence  of  such  a  law,  all  witnesses  are  ad- 
missible subject  to  objection  to  their  credi- 
bility. 

Seton-Karr,  J, — We  have  not  had  the 
advantage  of  hearing  Counsel  on  the  import- 
ant point  submitted  to  us  by  the  Divisional 
Bench,  as  none  appeared  on  either  side ;  but 
we  have  discussed  the  reference  together, 
and  I,  personally,  have  had  the  advantage  of 
perusing  the  elaborate  judgments  recorded 
by  my  learned  colleagues  the  Chief  Justice, 
Mr.  Justice  Norman,  and  Mr.  Justice  Camp- 
bell. 

I  lose  no  time  in  recording  my  own  opi- 
nion, which  is  in  unison  with  that  of  the 
learned  Chief  Justice  and  Mr.  Justice 
Campbell. 

First, — It  seems  to  me  that  the  Mahome- 
daii  Law  can  be  no  possible  warrant  for  our 
sanctioning  the  exclusion  of  a  wife  from  giv- 
ing evidence  in  criminal  cases  as  a  wit- 
ness for  or  against  her  husband,  or  for 
or  against  other  persons  than  her  husband 
charged  jointly  with  him  on  a  criminal 
trial.  The  Mahomedan  Law  relative  to 
the  admissibility  of  evidence  was  eminently 
fantastic,  barbarous,  unjust,  and  capri- 
cious. Regulations  were  made  from  our 
earliest  days  in  order  to  remedy  or  annul 
sundry  of  its  most  patent  absurdities,  and  of 
late  years  it  has  been,  gs  a  Code,  entirely 
swept  awi^. 


It  next  seems  to  me  that  we  can  derire 
no  warrant  for  the  exclusion  of  the  vife'i 
testimony  from  any  of  the  provisions  con* 
tained  in  the  well-known  laws  passed  for 
the  improvement  of  evidence,  Act  XV.  M 
1852  and  Act  II.  of  1855. 

The  first  of  these  laws,  Section  3,  merelr 
enacts  that  nothing  contained  in  ike  lav 
shall  render  competent,  or  shall  compel  the 
wife  to  give  evidence  against  the  hosbaod, 
and  vice  versd,-  husband  against  the  wile.  • 
As  remarked  by  the  learned  Chief  Justice, 
this  Act  does  not  render  either  of  tbcM 
parties  absolutely  incompetent;  it  merdy 
leaves  matters  in  this  respect  just  as  diey 
were. 

The  same  remark  applies  to  the  later 
and  the  more  comprehensive  enactraeat,  Act 
II.  of  1 855.  Section  14  of  this  law,  in  declar- 
ing what  persons  are  incompetent  to  tes- 
tify, expressly  mentions  children  under  7 
years  of  age  and  persons  of  nnsound  min4 
as  incompetent,  but  says  nothing  about 
wives.  Section  20  indeed  does  expiesrir 
recognize  the  competence  of  husband  a&d 
wife  in  all  Civil  proceedings  to  give  evi- 
dence for  or  against  each  other.  Bat  Sec- 
tion 58,  the  last  Section  of  4be  Act,  spe- 
cifies that  nothing  in  the  law  shall  readei 
inadmissible  evidence  now  admitted  ia  the 
Company's  Courts,  that  is,  in  the  Cooru  ot 
the  Mofussil.  By  this  proviso,  then,  itscens 
clear  to  me  that  the  Law  of  Evidence  in  01- 
minai  trials  was  left  jost  where  it  was. 

The  next  question,  then,  is  whether,  in- 
terpreting the  law,  and  referring  to  the  de- 
cisions of  the  late  Sudder,  and  of  oar 
own  Court,  we  can  say  that  there  has  beci 
such  an  uniform  and  consistent  course  oC 
decisions  from  the  commencemenc  of  this 
century  as  to  warrant  us  in  ruling  thai  ike 
wife  has  been  held,  and  ought  to  be  kdd, 
incompetent  to  give  evidence  against  or  iiar 
her  husband.  The  decisions  referied  ID  and 
analysed  by  my  learned  colleagues  auffdeat- 
ly  show  that  there  has  not  been  any  nch 
uniform  it}'.  It  was  clearly  the  practice  of 
the  Court  to  admit  such  evidence  in  cases 
of  necessity,  or  when  other  evidence  eookl 
not  be  procured.  Opinions  can,  no  doibl, 
be  quoted  in  favor  c^  the  ezchtsion  of  the 
wife,  but  it  is  on  account  of  this  divenitv  of 
opinion,  and  possibly  of  practice,  that  «e 
are  now  called  on  to  say  what  is  the  cenecf 
riile  and  practice,  or  to  lay  down  some  vsk 
for  the  future.  The  earlier  authoritiea  ut  { 
in  favor  of  the  admission  of  the  wife.  Kr- 
Mills,  an  eminent  pul^ic  servant  ei  mf 
large  experience,  expressly  recogaiisi  ^ 
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practice,  and,  certainly,  my  own  experience 
18  that,  in  practice,  the  testimony  of  the  wife 
is  constantly  admitted. 

But  it  may  be  said,  if  there  has  been  this 
uncertainty  of  law,  and  this  diversity  of 
opinion,  why  not  take  the  opportunity  of 
raUng  that  the  English  Law,  the  offspring 
of  great  intellects,  of  liberal  institutions,  and 
of  humanity  and  civilization,  shall  be  our 
guide  on  this  subject  ?  We  seem  all 
agreed  that  the  English  Law  of  P>idence  is 
not  the  law  applicable  to  the  Courts  of  the 
If ofusstl ;  but  still  it  may  be  contended  that, 
in  caaes  of  doubt  or  difficulty,  we  may  en- 
deavour to  arrive  at  a  sound  decision  by  re- 
ference to  the  analogies  of  a  science  based 
on  reason  and  ameliorated  by  the  labors  of 
jarists  and  philanthropists  of  acute  analy- 
tical powers,  wide  sympathies,  and  libe- 
ml  view?.  It  may  be  said,  too,  in  fur- 
tlierance  of  this  view,  that  the  experience 
of  other  countries  confirms  and  strengthens 
the  position  of  those  who  feel  inclined  to 
resort  to,  or  to  rest  their  decisions  on,  the 
Engitah  Law. 

In  answer  to  this,  I  would  observe  that, 
as  pointed  out  by  the  Chief  Justice  and 
Mr.  Justice  Campbell,  the  laws  of  other 
coaatries  are  not  absolute  and  uniform  on 
this  point.  The  English  I^w  itself  admits 
of  deviations  from  the  rule  of  exclusion.  At 
Common  Law,  and  even  before  certain  en- 
actments were  passed,  the  rule  did  not  ap- 
ply where  a  personal  injury  had  been 
eommttted  l^  the  husband  against  the  wife, 
md  vice  versd  (Broom's  Legal  Maxims,  p. 
477).  A  difference  of  opinion  clearly  exists 
mmongst  the  highest  English  authorities 
ms  to  whether  the  wife  can  give  evidence 
against  her  husband  in  cases  of  high  treason 
(Taylor  on  Evidence,  p.  io66) ;  and  other 
**  necessary  exceptions,''  says  the  same  au- 
thori^,  have  been  engrafted  on  the  Law  of 
England,  so  as  to  admit  of  the  wife  having  a 
renacdy  against  personal  injury.  In  short,  it 
seems  quite  clear  that  the  Law  of  England, 
positive  Z6  it  is  in  many  respects  on  this  im- 
portant doctrine,  does  adroit  of  exceptions 
aod  qualifications,  while  the  opinion  of  se- 
Taral  eminent  iurists  tends  directly  to  con- 
trovert the  soundness  of  the  principles  on 
wbicb  the  exception  is  based,  and  to  enforce, 
as  desirable  in  the  interests  of  justice,  the 
admtsaibility  of  the  wife's  evidence. 

The  long  extract  from  Mr.  Livingstone's 
^rritings  quoted  by  the  learned  Chief  Justice 
sets  forth  the  arguments  for  the  admission 
of  such  evidence  with  a  logical  force,  with 
a  breadth  of  view,  and  with  a  power  of 


language,  which  I  should  think  it  would  be 
difficult  to  refute  or  weaken.  This  is  a 
task  which  I  certainly  shall  not  think  of 
attempting. 

On  this  particular  point,  then,  1  may  be^ 
warranted   in   at   least  concluding  that  the  ^ 
soundness  of  the  English  doctrine  is  fairly 
open  to  some  question. 

I  have  always  understood  that  the  basis 
of  the  English  Law  in  this  respect  is  the 
maxim  that  husband  and  wife  are  *'  Juag 
animcB  in  carne  und"  and  that  the  admission 
of  the  evidence  of  either  would  be  against 
public  policy,  as  leading  to  interminable 
discord,  and  to  the  disunion  of  families. 

Then  admitting,  for  the  sake  of  argument, 
that  much  may  be  said  in  support  of  the  ex- 
clusion of  the  wife  from  a  purely  European 
point  of  view,  we  may  fairly  ask  whether 
the  circumstances  which  distinguish  the 
marriage  tie,  and  which  regulate  social  life 
in  this  country,  are  on  a  strict  parallel 
with  those  of  civilised  Europe.  Oar  learned 
colleague,  Mr.  Justice  Norman,  has  quoted 
some  excellent  Hues  from  an  ancient  poet 
and  moralist  relative  to  thoee  "  unwritten 
laws"  which  are  an  emanation  from  the 
Deity  himself,  and  to  which  no  human 
intellect  ever  gave  birth.  I  admit  their 
force  in  some  instances,  and  as  the  foanda^ 
tion  of  all  law,  but,  for  the  matter  before  us> 
I  would  venture  to  quote  the  language  of 
another  ancient  author,  the  most  eminent 
jurist  of  his  time,  who  tells  us  :  "  Accommo^ 
dabmus,  hoe  tempore,  leges  ad  ilium  qnetn 
probamus  civitatis  slatum  (Cic.  de  Leg.  Lib. 
IIL,  Cap.  j).  And  again — "  Constat  pro- 
fecto  ad  salutem  civium  eivilatumque  in^ 
columitatem  vitamque  hominum  quietam  et 
beatam,  inventas  esse  leges"  (Lib.  IL,  Cap. 
5).  We  must  interpret  laws  in  conformity 
to  the  temper  and  constitution  of  the  people 
with  whom  we  arc  dealing,  and  we  must  not 
lose  sight  of  the  great  object  of  all  criminal 
legislation. 

Now,  polygamy,  we  all  know,  is  admitted 
and  sanctioned  by  both  the  Hindoo  and  tile 
Mahomedan  creeds,  and  is  daily  practised  ia 
India.  Let  us  take  a  few  of  the  dilemmas 
which  may  any  day  arise  if  we  give 
sanction  to  the  prevalence  of  the  English 
rule  on  this  subject.  A  Koolin  Brahmin 
may  have  70,  80,  or  100  wives.  Are  we 
prepared  to  say  that  not  one  of  these  women 
is,  under  any  circumstances,  to  give  evi- 
dence for  or  against  her  husband  in  a  crimi- 
nal trial  involving  the  most  serious  conse- 
quences? It  is  true  that  it  is  not  usual  for 
such  a  husband^to  live  with  all  the  70,  80, 
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or  TOO  wives  at  one  and  the  same  time 
and  place,  and  that,  therefore,  it  is  not  cqm- 
petent  for  us  to  base  an  argument  on  the 
supposition  that  all,  or  a  majority,  or  half- 
a  dozen  of  the  wives  may  be  witnesses  of 
the  same  crime,  or  of  a  series  of  crimes,  on 
the  part  of  the  husband,  and  that  all  the 
mouths  of  all  these  wives,  of  necessity,  will 
be  shut  if  the  rule  of  exclusion  is  to  guide 
the  Courts.  But  it  is  common  for  a  Hindoo 
husband  to  live  with  more  than  one  wife 
at  one  and  the  same  time,  and  in  the  same 
household  or  place.  We  hear  of  the  wife 
and  of  the  co-wife,  and  of  the  elder  Ranee 
and  the  younger  Ranees,  living  together 
with  the  husband  in  numerous  cases.  Sup- 
pose a  Hindoo  or  Mahomedan,  in  the  secret 
privacy  of  his  household,  actuated  by  a  fit 
of  passion,  or  jealousy,  or  pique,  to  kill  one 
wife  or  slay  a  daughter,  after  barring  the 
doors  and  carefully  excluding  every  other 
competent  witness ;  are  the  mouths  of  the 
remaining  wives  to  be  closed,  and  is  justice 
to  be  evaded?  Or,  suppose  the  converse. 
In  a  family,  where  there  are  3  wives,  one 
is  assassinated  or  poisoned  by  one  of  the 
others.  Suspicion,  owing  to  circumstances 
which  will  suggest  themselves  to  any  mind, 
falls  on  the  husband.  Of  the  two  remaining 
wives,  one  knows  that  the  other  committed 
the  crime,  and  her  testimony  may  have  the 
corroboration  of  the  most  important  circum- 
stantial evidence.  But  she  is  not  allowed 
to  tender  the  deposition  which  would  clear 
her  husband,  and  would  convict  the  murderess, 
because  she  is  the  only  witness,  and  her 
evidence  is  not  admissible  by  law.  It  would 
be  very  easy  to  go  on  and  imagine  scores 
of  such  probable  and  possible  cases  marked 
by  every  variety  and  shade  of  difficulty. 
Again,  we  have  ihe  custom  of  Polyandry 
in  the  hills  and  some  parts  of  the  plains. 
Are  we  prepared  to  lay  down  this  rule  of 
exception,  and  to  push  it  to  its  farthest 
and  remotest  conclusion,  by  saying  that 
when  seven  husbands  commit  a  crime  in 
succession,  or  labor  unjustly  under  the  sus- 
picion of  having  committed  various  sorts  of 
crimes,  the  ends  of  justice  are  to  be  defeated, 
or  the  innocent  are  to  suffer,  because  the 
wife  of  the  seven  may  not  be  put  into  the 
witness-box  to  inculpate  or  exculpate  any 
one  of  those  seven,  to  whom  she  stands  in 
the  position,  not  of  the  half  which  is  more 
than  the  whole,  but  of  a  seventh  portion  of  a 
domestic  partner  ? 

But  it  will  be  said,  we  increase  the  tempt- 
ation to  commit  perjuij,  under  which 
temptation   would    He   the   wife   who  gave 


evidence    against   the   husband   whom,  she 
either  loved  or  hated,  and  whom  she  might 
wish  to  save  or  to  ruin.     I  confess  thai  diis 
is  a  danger  which  I  am  prepared  to  meet 
at  all  times,  in  order  to  do  justice,  and  I 
cannot  admit  that  the  consideration  is  para- 
mount to  all  others,  or  that  the  temptation 
would  be  of  greater  force  in  the  case  of  ink 
versus  or  for  the  husband,  than  it  would  be, 
or  is  daily,  in  any  case  where  passions  are 
excited    or    sympathies    are    strongly    en- 
listed on  one  side  or  the  other.     Is  it  not  fair 
to  conceive  that  the  tie  which  binds  a  son 
to  a  father,  a  disciple  to  a  Brahmin,  a  Shagird 
to  his  Pir  and  Murshid,  a  retainer  to  a 
chief,  might,  in  this  country  and  climate, 
prove  at  least  as  strong  against  the  truth  as 
the  tie  which  binds  a  wife  to  a  husband  who 
has  one,  two,  or  a  dozen  other  wives,  and  who, 
according  to  his  Eastern  notions,  does  not 
assign  to  any  of  them  that  high  place  in 
the  affections  or  in  the  social  circle  which 
is  conceded  to  women  in  all  Western  coun- 
tries ? 

At  any  rate,  looking  to  the  admitted 
prevalence  of  perjury  in  the  Courts  of  this 
country,  this  appears  to  me  a  danger  which 
we  cannot  get  rid  of,  but  which  we  most 
face  boldly,  and  endeavour  to  expose  by  stria 
judicial  enquiry  in  the  case  of  a  wife,  jost 
as  we  do  in  the  case  of  any  other  pei^n 
interested,  connected,  or  influenced  by  pecu* 
liar  motives  and  ties,  personal  and  feadaL 
secular,  social,  or  religious. 

On  the  whole,  then,  admitting  the  seiions- 
ness  and  imp>ortance  of  this  subject,  as  well 
as  the  possibility  of  a  fair  and  reasonable 
opposition  of  judicial  opinions,  I  have  come 
to  the  conclusion  that,  looking  to  the  lav 
and  practice,  as  well  as  to  the  ends  of  justice 
and  10  grounds  of  public  policy,  the  ques* 
tions  referred  to  us  by  the  Divisional  Bench 
should  be  answered  by  us  in  the  affirmative. 
My  reasons  I  would  sum  up  as  follows  :— 

1.  The  Mahomedan  Law,  besides  betiif 
barbarous  and  uncivilized,  no  longer  rules 
or  influences  the  decisions  of  our  Courts  on 
points  of  evidence. 

2.  The  evidence  of  a  wife  Is  not  render- 
ed inadmissible  by  any  enactment  of  the 
Anglo-Indian  Legislature. 

3.  There  exists  no  such  consistent  and 
uniform  current  of  decisions  of  the  higher 
Courts  in  the  country,  as  would  exclude  the 
wife;  but,  on  the  contrary,  in  spite  of  some 
diversity  of  opinion,  the  practice  has  bees 
to  take  such  evidence. 

4.  Granting  that  we  may  have  recourse 
tp  the  principles  and  analogies  of  EngiiA 
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Law  in  cases  of  difl&culty  and  doubt,  there 
is  some  reason  to  think  the  state  of  the  Eng- 
lish Law  on  this  head  not  wholly  unassail- 
able, and  there  is  every  reason  to  conclude 
that  it  would  be  highly  inapplicable  to  the 
peculiar  circumstances  of  this  country, 
as  well  as  that  it  might  tend  to  defeat  the 
ends  of  justice  and  to  encourage  secret  and 
violent  crime. 

Kempf  y, — These  papers  have  come  to 
me  after  my  learned  colleagues  have  record- 
ed their  elaborate  judgments.  The  last 
word  generally  is  an  advantage.  But  in  this 
instance  so  much  has  been  said,  and  so 
well  said,  on  both  side$  of  the  question,  that 
1  feel  that,  whether  I  agreed  or  differed  with 
the  majority,  I  could  only  give  my  simple 
concurrence  with  one  or  the  other.  Whether 
the  evidence  of  a  wife  for  or  against  her 
hosband,  and,  vice  versd^  that  of  a  husband, 
is  properly  excluded  in  Courts  which  have 
to  administer  the  Law  of  England,  is  a 
question  upon  which  I  feel  that  lam  not 
competent  to  give  any  opinion  worth  having. 
My  own  feelings  and  impressions  are  that 
it  is  properly  excluded  ;  and  when  I  find 
such  eminent  Judges  as  Lord  Hardwlcke, 
Lord  Kenyon,  Justice  Buller,  and  others  of 
the  like  stamp,  holding  the  same  opinion, 
I  am  content  to  err  in  such  company.  But 
that  is  not  the  question  before  us.  Our 
Courts  are  not  bound  to  administer  the 
Law  of  England.  Is  there,  then,  any  Re- 
gulation or  Act  of  Government  which  enacts 
that  such  evidence  is  not  admissible  in  our 
Courts,  and  has  such  evidence  been  admit- 
ted, or  not,  in  our  Courts  ? 

• 

The  judgments  of  the  learned  Chief  Jus- 
lice,  Mr.  Justice  Seton-Karr,  and  Mr.  Jus- 
tice Campbell,  have  fully  convinced  me  that 
such  evidence  is  not  excluded  by  any  Re- 
gulation or  Act,  and  that  the  current  of 
decisions  in  our  Courts  is,  on  the  whole,  in 
favor  of  its  admission.  It  would  be  pre- 
sumptuous in  me  to  attempt  to  add  anything 
to  the  able  and  elaborate  arguments  of  those 
learned  Judges,  and  I  content  myself  with 
expressing  my  concurrence  in  the  opinions 
expressed  by  them.  I  have  held  a  different 
opinion  hitherto,  but  I  yield  to  the  new 
lig^ht  which  has  been  thrown  on  the  subject, 
and  frankly  admit  that  I  have  hitherto  taken 
a  more  impulsive  than  sound  view  of  this 
question. 


The  9th  July  i866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief , 
Justice,  and  the  Hon'ble  J.  P.  Norman, 
F.  B.  Kemp,  W.  S.  Seton-Karr,  and  G. 
Campbell,  Judges, 

Splitting  (of  an  aggravated  Offence  into  sepa- 
rate minor  offences) — Lurking  House-Tres- 
pass in  order  to  commit  Theft 

Criminal  Reference, 

Queen  versus  Ram  Churn  Kairee. 

The  splittingf  up  of  one  agg^ravated  offence  into 
separate  minor  offences  (<?.  ^.,  a  conviction  for  lurkina^ 
house*trespass  and  theft  under  Sections  456  and  380  0? 
the  Penal  Code,  instead  of  for  lurking  house-trespass  in 
order  to  commit  theft  under  Section  457)  prohibited. 

Where  a  Magistrate  convicted  under  Sections  456  and 
3S0,  it  was  held  that  the  Judge  on  appeal,  instead  of 
setting  aside  the  conviction  and  sending  the  case  back 
to  the  Magistrate  for  re-trial  under  Sections  457  and 
380,  ought  only  to  have  set  aside  the  conviction  under 
Section  3S0,  and  allowed  the  conviction  under  Section 
456  to  stand  (Norman,  J.,  duhitante). 

Peacock^  C  J.,  and  Kemp^  Seton-Karr, 
and  Campbell,  J,  J. — In  this  case,  the 
prisoner  was  convicted  by  the  Magistrate 
of  lurking  house-trespass  by  night  and  also 
of  theft  as  two  separate  offences,  and  sentenced 
for  both. 

On  appeal  to  the  Sessions  Judge,  he  found 
that  the  prisoner  was  not  guilty  of  two  of- 
fences,  but  of  the  offence  of  lurking  house- 
trespass  by  night  with  intent  to  commit 
theft.  The  Judge  set  aside  the  conviction, 
and  returned  the  case  to  the  Magistrate  to 
irame  charges  under  Sections  457  and  380, 
with  a  direction  that  the  prisoner  ought  to 
be  re-tried.  The  Sessions  Judge  has  since 
sent  up  his  own  order  in  order  that  it  may  be 
quashed  by  this  Court  as  a  Court  of  Revision, 
having  since  found  that  it  was  erroneous. 

We  think  that  the  Sessions  Judge  was 
wTOng  in  sending  the  case  back  to  be  re- 
tried on  the  two  charges  mentioned  in  his 
order.  The  prisoner  clearly  could  not  be 
re-tried  under  Section  380,  as  he  had  already 
been  tried,  convicted,  and  sentenced  under 
that  Section,  as  the  Sessions  Judge  says,  and 
properly  says,  und^  the  facts  found  by  him, 
erroneoasly. 
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We  think  that  the  Sessions  Judge  was 
wrong  in  ordering  the  prisoner  to  be  re-tried 
under  Section  457,  the  prisoner  having  been 
already  convicted  and  sentenced  under  Sec- 
tion 456. 

We  think  that  the  Sessions  Judge  ought 
to  have  set  aside  the  conviction  and  sentence 
under  Section  380 ;  the  conviction  and  sen- 
tence under  Section  456  would  then  have 
remained. 

The  prisoner  appealed  upon  the  ground 
that  he  was  not  guilty  of  an  offence  under 
Section  456.  Upon  that  appeal,  the  Judge 
could  not  set  aside  the  conviction  under 
Section  456  upon  the  ground  that  he  was 
guilty  under  Section  457. 

If  he  was  guilty  of  lurking  house-tres- 
pass by  night  with  intent  to  commit  theft 
under  Section  457,  he  was  guilty  of  lurking 
house-trespass  by  night.  Having  been  tried 
and  convicted  of  the  minor  offence,  the 
Judge  could  not,  upon  the  appeal  of  the 
prisoner,  set  aside  the  conviction  in  order 
that  he  might  be  tried  and  punished  for  the 
aggravated  offence  under  Section  457.  The 
Judge's  order  should  be  altered  accordingly, 
the  effect  of  which  will  be  that  the  sentence 
under  Section  456  will  stand,  and  the  con- 
viction and  sentence  under  Section  380  will 
be  reversed. 

The  Magistrate  should  be  cautioned  to 
be  more  careful  in  future,  and  not  to  split 
up  one  single  aggravated  offence  into  sepa- 
rate minor  offences. 

As  regards  the  prisoner  who  has  not  ap- 
pealed, he  may  have  the  benefit  of  a  similar 
order  by  this  Court  as  a  Court  of  Revision. 

The  case  will  go  back  to  the  Division 
Bench. 

Norman^  J, — I  concur,  though  not  with- 
out some  doubts  whether  the  Judge's  order 
directing  that  the  prisoner  should  be  tried 
under  Sectioii  457  is  not  correct,  and  whether 
we  might  have  treated  the  splitting  the 
charge  as.  an  error  in  law  justifying  the 
Judge  iRre  versing  the  whole  sentence  of  the 
Magistrate. 


y 


The  9th  July  1866. 
Present : 


The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

U«e  of  Mtttical  Instruments  for  tlie  purpose  of 
annoyance  (Order  of  Mnfi^istrnte  prohlUlioff  >i 


Criminal  Jurisdiction, 

Miscellaneous  Case. 

Ram  Chunder  Geer  Gossain  and  another. 

Petitioners. 

A  Magistrate  cannot,  under  Section  6},  Code  of  Cnau- 
nal  Procedure,  in  general  terms  forbid  two  parties  to  ose 
any  musical  instrument  in  the  neighbournood  of  ead) 
other's  house,  though  he  may  forbid  their  doing  so  for 
the  purpose  of  mutual  annoyance.  * 

We  think  that  the  order  of  the  Officiating 
Magistrate  passed  in  this  case  is  greatly  too 
general  and  sweeping  in  its  terms.  It  ap- 
pears  that  a  complaint  had  been  made  that 
the  petitioner  (who  is  a  Gossun)  had  gone 
abroad  to  pay  a  visit,  accompanied  by  a  body 
of  retainers  and  Chobdars,  and  also  by  per- 
sons carr}nng  horns,  which  horns  were  blovn 
for  the  glorification  of  the  petitioner  and  to 
the  annoyance  of  the  other  party  to  these 
proceedings.  The  Deputy  Magistrate,  it 
seems,  had  separately  convicted  the  prisoner 
and  several  of  his  attendants  for  an  uniavfni  ' 
assembly.  The  proceedings  were  then  re-  | 
ferred  to  the  Officiating  Magistrate  for  fur-  | 
ther  orders,  and  the  Officiating  Magistrate  | 
directed  each  party  to  enter  into  recognizance  | 
for  5,000  rupees  to  keep  the  peace  for  one  J 
year  ;  also  that  neither  party  should  use  any 
musical  instrument  in  the  neigfabourhood  of 
one  another's  houses,  and  that  their  license 
to  carrv  arms  should  be  withdrawn.  This 
order  is  said,  in  the  Magistrate's  letter  of  ex- 
planati(Hi,  to  be  lawful  under  the  tenns  ol 
Section  63  of  the  Code  of  Criminal  Procedure. 
If  the  order  were  lawful,  the  petitioner,  upop 
what  might  appear  to  be  a  breach  of  it,  if 
such  disobedience  tended  to  cause  annoyance 
to  any  person,  might  be  punished,  tmder  the 
188th  Section  of  the  Indian  Penal  Code, 
with  simple  imprisonment  or  with  fine,  or 
both. 

If  the  Magistrate  had  contented  himself 
with  saying  that  the  parties  were  respectively 
forbidden  to  use  musical  instruments,  such  as 
horns,  for  the  purpose  of  mutual  annoyance, 
the  order  might  have  been  reasonable  enough. 
As  it  is,  the  order  he  has  passed  is  ooe, 
disobedience  to  which  might  be  possibly  in* 
ferred  from  the  most  harmless  and  innocent 
acts  of  the  petitioner. 

We  think,  therefore,  that  the  order  sbouU 
be  modified,  and  that  the  parties  should  be 
directed  to  abstain  from  the  use  of  horifi 
or  other  musical  instruments  *^^/or  the  pta- 
pose  of  mutual  offence''  in  the  neighbour- 
hood of  each  other's  hou9e. 
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The  9th  July  1866. 

Preseni : 

The  lion'ble  L.  S.  )ackson  and  W.  Markbv, 

Judges, 

Usingf  forgfed  document — Copies— Evidence. 

Queen  7'ersus  Nujum  Ali,  Appellant. 

m 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sliahabad.  on  a 
charge  of  using  as  genuine  a  forged 
document  with  guilty  knoivledge. 

A  person  may  be  convicted  of  using-  as  jjeniiine  a  docu- 
ment which  he  knew  to  be  forped,  thougfh  he  in  the 
first  instance  produced  only  a  copy  of  a  copy  of  it. 

When  a  Civil  Court  authorising'  a  criminal  prosecution 
in  case  of  offences  aj^-ainst  public  justice,  instead  of 
completing  the  investig^ation  itself,  and  committinsr  the 
|>arties  for  trial  before  the  Court  of  Session,  simply  re- 
fers the  proceedinjfs,  and  leaves  it  to  the  Ma^fistrate  to 
commit  or  not  as  he  thinks  proper,  the  depositions  taken 
before  the  Civil  Court  are  not  admissible  in  evidence, 
as  depositions  taken  before  the  Magistrate  are  in  certain 
cases  under  Section  36^,  Code  of  Criminal  Procedure. 
Butby  Section 57,  Act  II.  of  1S55,  the  improper  admission 
of  such  evidence  is  not  of  itself  jjround  for  the  reversal 
of  the  Sessions  Judge's  sentence,  when,  independently  of 
that  evidence,  there  is  sufficient  evidence  to  justify  the 
decision. 

VVe  think  that  no  valid  ground  whatever 
has  been  adduced  for  disturbing  the  judg- 
ment and  sentence  of  the  Court  below.     Mr. 
Twidale,  who  appears  for  the  prisoner,  has 
raised   the   question  of  whether  or  not  the 
prisoner  can  rightly  be  convicted,  under  the 
circumstances,  of  using  a  document  which 
be  knew  to  be  forged.     It  appears  that  the 
docament  was,  for  the  first  time,  produced 
in  a  Civil  suit  before  the  Moonsiff  in  1861. 
Subsequently,  upon  this  circumstance  being 
brought  to  the  notice  of  the  party  by  whom 
h   was   said  10  be  executed,   she    instituted 
proceedings  in  the   Court  of  the    Principal 
Sudder   Ameen  in    1863,    with  the  view  of 
having   that   document    brought   into   Court 
and  declared  spurious.     In  the  first  instance, 
tc  seems  that  only  a  copy  of  it,  taken  from 
anolher   copy,    was    produced :    but    subse- 
quently, by  direction  of  the  Principal  Sudder 
Ameen,  the  original  instrument  was  brought 
into  Court.     That  happened  some  lime,  ap- 
parently, in  December   1863,  and  he  gave 
judgment,   finally  deciding  against  the  au- 
thenticity of  the  document,  on  the  29th  of 
I>ecember  1863.     Now,  it  appears  that  the 
prisoner  set  up  that  document :  whether  he 
produced  a  copy  or  the  original,  seems  of 
Ifttle    consequence.     What  he   was  charged 
with  in  these  proceedings  was,  that  he  made 
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use  of  such  a  document  knowing  it  to  have 
been  forged.  It  may  be  that,  in  the  descrip- 
tion of  this  oflFence  in  the  charge,  there  was 
some  little  inaccuracy  or  ambiguity,  but  it 
cannot  be  supposed  that  by  this  the  prisoner 
was  prejudiced.  He  quite  knew  the  issue 
he  had  to  defend,  namely,  that  he  used,  upon 
the  proceedings  before  the  Principal  Sudder 
Ameen,  a  document  which  he  knew  to  be 
forged,  and  we  have  no  doubt  that  the  facts 
proved  amount  to  such  using. 

Then  an  objection  is  made  to  the  credibi- 
lity of  the  witnesses  in  the  case.  It  appears 
to  us  that  the  lestimonv  of  these  witnesses 
is  wholly  unimpeached.  They  had,  it  is  true, 
a  certain  interest  in  the  result  of  the  trial — 
that  is  to  say,  that  if  the  deed  of  gift  was 
not  made  out,  they  would  be  entitled,  in 
greater  proportions,  to  inherit  the  property. 
But  we  see  no  sufficient  reason  in  this 
inducement  for  attributing  to  them  the  gross 
perjury  which  they  would  be  guilty  of,  if 
their  statements  are  false. 

There  is  a  circumstance  which  has  not 
been  alluded  to  by  the  vakeel  for  the  pri- 
soner, which  it  is  perhaps  right  to  notice 
here,  that  is  to  say,  that  the  Sessions  Judge 
has  made  use,  upon  the  trial,  of  the  deposi- 
tions of  the  decesfsed  ladv,  Mussamut  Ta- 
hoorun,  given  by  her  before  the  Principal 
Sudder  Ameen,  previous  to  the  case  coming 
into  the  hands  of  the  Magistrate.  Now,  Sec- 
tion 369  of  the  Act  of  Criminal  Procedure 
authorizes  the  Sessions  Judge  to  allow  the 
use,  at  the  trial,  of  the  examination  of  a 
witness  taken  and  attested  by  the  Magistrate 
in  the  presence  of  the  accused  person  under 
certain  circumstances.  In  this  case,  it  does 
not  appear  that  the  Principal  Sudder  Ameen 
availed  himself  of  the  power  given  him  in 
Section  173  of  the  said  Act,  to  complete  the 
investigation  himself,  and  to  commit  the  par- 
ties for  trial  before  the  Court  of  Session. 
He  simply  referred  the  proceedings,  and  left 
it  to  the  Magistrate  to  commit  or  not,  as  he 
thought  proper.  Under  these  circumstances, 
the  depositions  taken  before  the  Principal 
Sudder  Ameen  do  not  appear  to  be  properly 
admissible  under  Section  369.  But  by  Sec- 
tion 57  of  Act  11.  of  185s,  the  improper 
admission  of  evidence  is  not,  of  itself,  ground 
for  the  reversal  of  any  decision  in  any  case, 
if  it  appear  to  the  Court  before  which  such 
objection  is  raised  that,  independently  of  the 
evidence  objected  to  and  admitted,  there  is 
sufiicient  evidence  to  justify  the  decision. 
As  in  this  case  there  was  abimdant,  and 
superabundant,  evidence  to  justify  the  pri- 
soners  gonviclionf  ihal  defect  does  not,  of 
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itself,  form    a  ground    for   interfering   with 
the  Sessions  Judge's  sentence. 

Then  as  to  the  sentence  which  was  passed, 
the  prisoner's  vakeel  contends  that  the  sen- 
tence is  very  severe.  On  the  contrary,  it 
appears  to  us  that  this  is  a  case  of  aggra- 
vated criminality.  The  prisoner  endeavoured, 
by  forging  an  instmment,  and  by  other  pro- 
ceedings in  connection  with  that  instrument, 
to  deprive  Mussamut  Tahoorun,  and  also  her 
heirs,  of  property  which  she  possessed.  It 
appears  to  us  that  the  sentence  is,  in  no  way, 
too  severe,  and  that,  therefore,  it  must  be 
affirmed. 


The  9th  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

Jurisdictiott  (of  High  Court)— Conyiction  (Re- 
versal of— on  extraneous  evidence  derived 
from  another  case). 

Criminal  Jurisdiction . 

Re/erred  under  Section  ^34  0/ the  Code  of 
Criminal  Procedure. 

Nussur  Ali  versus  Mr.  G.  Hart. 

Prisoner  was  convicted  by  one  Court  of  criminal  inti- 
midation on  a  charge  by  A,  the  conviction  l>eing  con- 
firmed on  appeal  by  the  Judicial  Commissioner;  but 
was  acquitted  by  another  Court  of  assault  and  robbery 
allegfed  to  have  been  committed  on  the  same  day  on  a 
charg^e  by  B.  The  latter  Court  pointed  out  tu  the  Judi- 
cial  Commissioner  that  the  facts  proved  in  B^s  case 
raised  a  strong  presumption  that  A's  case  was  a  false 
one,  the  result  of  a  conspiracy  against  the  prisoner ; 
and  the  Judicial  Commissioner  proposed  to  set  aside 
the  conviction  of  the  prisoner  in  ^*.s'case,  not  on  the 
evidence  in  that  case,  but  on  extraneous  evidence  de- 
rived from  B^s  case.  Held  that  the  High  Court  had 
no  jurisdiction  in  the  matter;  but  that  the  Judicial 
Commissioner  could  apply  to  the  Government  for  a 
pardon  on  the  ground  stated  by  him. 

Mr.  George  Hart  was  convicted  by  Mr. 
Carnegy,  the  Extra  Assistant  Commispioner 
of  Kamroop,  Assam,  of  a  charge  made  by 
one  Nussur  Ali  of  criminal  intimidation,  and 
sentenced  to  six  months'  imprisonment.  The 
conviction  and  sentence  were  confirmed  on 
appeal  by  the  Officiating  Judicial  Commisr 
sioner* 

Hart  was  also  charged  by  Bukut  Ram 
with  assault  and  robbery  on  the  same  day. 
This  case  was  tried  before  Captain  Sherer, 
and  he  was  of  opinion  that  Nussur  Ali  had 
attempted  to  suborn  the  prosecutor  as  a 
witness  in  his  own  case.  After  a  careful 
trial,  the  charge  of  robbery  was  dismissed, 
and    Captain    Sherer    pcfinted    out   that   the 


facts  proved  in  that  case  raise  a  strong 
presumption  that  Nussur  All's  case  Mas  a 
false  one,  the  result  of  a  conspiracy  against 
Hart. 

The  Judicial  Commissioner,  in  a  letter  to 
this  Court,  adopting  that  view,  suggests 
that  the  Assistant  Commissioner's  decision 
should  be  reversed,  and  that  Hart  should  be 
acquitted. 

The  ground  on  which  the  Judicial  Com- 
missioner proposes  to  set  aside  the  con^^c-' 
tion  of  Hart  is  not  on  evidence  apparent  on 
the  record  of  the  case,  in  which  Hart  was 
punished,  nor  on  any  other  ground  cognizable 
by  this  Court  under  Sections  404  and  405 
of  the  Criminal  Procedure  Code.  The 
Judicial  Commissioner  would  release  the 
prisoner  on  extraneous  evidence  derived 
from  another  suit.  We  do  not  think  that 
we  can  properly  take  any  action  in  the 
matter ;  but  the  Judicial  Commissioner  can 
apply  to  the  Lreutenant-Governor  for  1 
pardon  on  the  ground  stated  by  him. 


The  loth  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Murdef'-Culpable  homicide  not  amountiiig  to 
murder— Dishonoring  a 


\ 


Queen  versus  Mai  thy  a  Gazee  and  Ksoff. 

Committed  by  the  Magistrate,  and  triti  hy 
the  Sessions  Judge  of  Tipperah^  on  « 
charge  of  Murder, 

Where  a  man  was  murdered  by  his  brother  aod  ne- 
phew while  in  the  act  of  dishonoring  the  hrotber'^ 
wife, — Held  that  there  was  srravc  and  sudden  prow- 
cation,  within  the  meanin<r  of  Exception  1,  Sectkw;^ 
of  the  Penal  Code,  which  would  have  jnstified  tbr 
murder,  if  only  such  force  had  been  used  as  was  ReoM' 
sary  to  protect  the  wife  from  the  outrage  to  whicfc  At 
was  being  subjected ;  but  that,  as  the  deceased  had 
been  beaten  in  a  cruel  and  vindictive  manner,  the  pri- 
soners were  guilty  of  culpable  homicide  not  amonilnf 
to  murder. 

In  the  appeal  of  the  prisoners  Maitbya 
Gazee  and  Esoff,  we  have  penised  the  pro- 
ceedings in  the  Lower  Court,  and  we  lihik 
that  the  finding  and  the  sentence  of  ^ 
Sessions  Judge  should  be  altered  in  bodi 
cases. 

It  appears  that  the  deceased  Nunak 
Gazee  was  the  elder  brother  to  the  prifoner 
Maithya  Gazee,  and  uncle  of  the  prisoeet 
Esoff. 

The  prisoners  ar«  convicted  of  the  monJff 
of   the    deceased    Nurrah    fiazee,    and  ibe 
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circumstances  out  of  which  the  conviction 
arose  occurred  at  night  in  the  house  of 
Maithya,  when  the  only  persons  present  were 
the  two  prisoners,  tKe  deceased,  and  one 
Saya,  the  wife  of  the  prisoner  Maithya. 

The  woman's  evidence  was  taken,  and 
we  think  that,  as  she  was  the  only  available 
witness,  we  are  justified  in  looking  at  'her 
evidence  for  the  purpose  of  estimating  the 
guilt  of  the  prisoners. 

It  appears  that,  above  two  hours  after  dark 
on  the  night  in  question,  the  two  prisoners 
were  in  bed,  that  the  woman  Saya  was 
sitting  smoking  at  the  door«  and  that  the 
deceased  was  in  the  house;  but  whether  he 
had  been  to  bed  or  not  does  not  appear. 
The  woman's  account  of  the  matter  then  is 
that  the  deceased  Nurrah  came  to  her  and 
took  hold  of  her  hand«  upon  which  she  said, 
**This  is  improper;  my  husband  is  inside;" 
but  that  the  deceased,  notwithstanding,  kept 
dragging  her  away  ;  that  she  then  called 
out,  when  her  husband  and  Esoff  came,  and 
that  the  two  together  beat  the  deceased  with 
their  feet  and  elbows  till  he  ceased  to 
breathe;  and  that  then  they  carried  him  to 
his  own  house. 

The  prisoner  Maithya  has  never  denied 
his  guilt,  and  his  account  of  the  transaction 
is  substantially  the  same  as  that  of  his  wife. 
The  prisoner  Esoflf  gives  pretty  nearly  the 
same  account,  but  denies  that  he  struck  the 
deceased. 

We  agree  with  the  Sessions  Judge  in 
thinking  that  the  outrage  by  the  deceased 
apon  the  woman  Saya  had  gone  much  far- 
ther than  merely  taking  hold  of  her  hand. 
According  to  the  husband's  statement,  he 
charged  the  deceased  with  having  dishonored 
him,  and  the  deceased  admitted  it  in  an  ironi- 
cal manner.  And  both  prisoners  state,  and 
the  woman  admits,  that  when  the  prisoner 
Maithya  was  first  aroused  by  the  cries  of  his 
wife,  she  was  on  the  ground  under  the  de- 
ceased. 

The  Sessions  Judge  seems  to  have  had 
no  doubt  ihat  the  crime  was  murder,  and  that 
the  only  question  was  whether  the  sentence 
of  death  ought  to  be  inflicted  ;  but  we  think 
that  the  first  cjuestion  to  l)e  considered  is, 
'whether  there  was  not  such  grave  and  sudden 
provocation  as  may  well  have  deprived  the 
l^risoDer  Maithya  of  the  power  of  self-con- 
trol within  the  meaning  of  Exception  i  to 
Section  jvX)  ot  the  Penal  Code.  It  is  diffi- 
otilt  to  imagine  circmnstances  of  graver  pro- 
vocation,    if  the  prisoner  Maithya  had  only 


used  such  force  as  was  necessary  to  protect 
his  wife  from  the  outrage  to  which  she  was 
being  subjected,  he  would  have  been  justified ; 
and  had  he,  while  using  such  force,  uninten- 
tionally caused  the  death  of  the  deceased, 
the  homicide  would  have  been  justifiable. . 
He  went,  however,  according  to  his  own 
confession,  much  farther  than  this ;  and  from 
the  evidence  of  the  Surgeon  it  appears  that 
15  ribs  of  the  deceased  were  broken,  each 
into  several  pieces.  The  deceased  must, 
therefore,  have  been  subjected  to  very  great 
and  long-continued  violence,  much  more 
than  could  have  legally  been  exercised  by 
the  prisoner  Maithya  in  defence  of  his  wife. 

But  as  no  weapon  was  used,  as  all  the 
blows  appear  to  have  been  struck  while  this 
prisoner  was  still  under  the  influence  of 
passion,  and  as  there  is  nothing  in  his  con- 
duct, either  previous  or  subsequent,  which 
would  lead  us  to  suppose  that  this  prisoner 
acted  from  any  other  motive  than  that  of 
anger  provoked  in  the  manner  above  men- 
tioned, we  think  that  the  homicide,  though 
culpable,  does  not  amount  to  murder ;  that 
it  falls  within  the  Exception  i  to  Section  300 
of  the  Penal  Code  ;  and  that  this  prisoner 
ought  to  have  been  convicted  accordingly. 

With  regard  to  the  prisoner  EsoflF,  the 
evidence  is  extremely  meagre.  He  denies 
that  he  took  any  share  in  the  attack  on  the 
deceased.  But  there  seems  no  reason  for 
discrediting  the  woman's  statement ;  besides 
which,  the  extent  of  the  injuries  inflicted 
upon  the  deceased,  and  the  fact  that  he  is  not 
alleged  to  have  made  any- resistance,  also  lead 
to  the  conclusion  that  he  must  have  been 
attacked  and  overpowered  by  more  than  one 
person. 

On  the  other  hand,  there  is  no  ground 
for  supposing  that  the  prisoner  EsoflF  had 
any  such  criminal  intention  as  would  render 
him  liable  to  be  convicted  of  an  independent 
crime  of  murder ;  and  we  think,  therefore, 
that  he  also  ought  to  be  .convicted  of  cul- 
pable homicide  not  amounting  to  murder. 

With  regard  to  the  amount  of  punishment, 
we  think  the  prisoners  ought  both  to  be  sen- 
tenced to  rigorous  imprisonment  for  seven 
years.  The  prisoner  Maithya  received,  no 
doubt,  great  provocation.  But,  on  the  other 
hand,  he  beat  the  deceased  in  a  cruel  and 
vindictive  manner,  which  merits  severe 
punishment.  The  prisoner  Esoff  had  not  the 
same  provocation,  but  he  is  much  younger. 
His  age  is  only  18  years,  and  he  probably 
acted  to  a  considerable  degree  under  the 
influence  of  the  eftier  prisoner. 
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We  therefore  alter  the  finding  and  sen- i  the  little  court-yard  close  to  the  door  of  Ram 


tence  of  the  Court  below. 

We  direct  that  the  prisoners  be  acquitted 
of  the  charge  of  murder,  and  found  guilty 
on  the  charge  of  culpable  homicide  not 
amounting  to  murder,  under  Section  304  of 
the  Penal  Code  ;  and  we  sentence  each  of 
them  to  rigorous  imprisonment  for  seven 
years. 


The  24th  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  0.  Campbell, 

Judges, 

Murder — Evidence  of  accomplice — Corrobora- 
tion— Misdirection. 

The  Queen  versus  Karoo,  Rumnee.  and 
Nundoo  Khuttree. 

Committed  by  the  Deputy  Magistrate  of 
Behar^  and  tried  by  the  Sessions  Judge 
of  Patna^  on  a  charge  of  murder. 


Held,  In  a  case  of  murder,  that  the  Judge  had  not 
griven  a  proper  direction  to  the  jury  in  tdlinif  them 
that  it  was  for  them  to  consider  whether  the  evidence 
of  the  accomplice  was  strictly  corroborated  as  to  the 
prisoners;  that  it  was  not  enough  that  the  evidence 
should  disclose  a  state  of  facts  consistent  with  the  pos- 
sibility of  the  truth  of  the  accomplice's  story  ;    and 

that  the  Judge  ought  to  have  gone  throuirh   the    cealed  himself.     If  Rnmnee  and  Nundoohad 


nee's  house.  That  well  is  close  10  the  ver- 
andah in  which  the  prisoner  Karoo  and  his 
mother  Jhoomiza  resided.  Karoo  enticed 
the  deceased  from  his  uncle's  house.  His 
own  admission,  and  the  siatement  of  bis 
mother  Jhoomiza,  who  was  admitted  as 
Queen's  Evidence,  prove,  beyond  any  doubt, 
that  Karoo  was  guilty  of,  or  abetted,  ibe 
murder.  His  mother  Jhoomiza,  byherovn 
evidence,  was  an  accomplice;  Both  Jhoomiza* 
and  Karoo  fled  after  the  murder. 

But,  as  it  appears  to  us,  there  is  nothing 
realK\to  corroborate  the  evidence  of  Jhoom- 
iza as  to  the  participation  of  Rumnee  and 
Nundoo  in  the  crime. 

Her  evidence  does  not  suggest  any  in- 
telligible motive  on  their  parts  for  the  com- 
mission of  the  murder.  Their  object  could 
not  have  been  plunder,  because  the  mur- 
dered boys  jewels  were  found  upon  his  bod) 
in  the  well.  It  was  apparently  not  revengt. 
for  Byejnauth,  the  uncle  of  the  deceased,  saj? 
he  had  no  quarrel  with  the  prisoners. 
Their  conduct  after  the  date  of  the  murder 
does  not  appear  to  be  that  of  persons  conscious 
of  guilt.  Rumnee,  at  any  rate,  from  a! 
that  appears,  was  about  his  usual  business, 
although,  with  the  usual  neglect  of  police 
officers  in  this  country,  no  distinct  evi- 
dence  is  adduced  on  that  subject. 

We  cannot  make  out,  from  the  evideoce 
recorded,    that    Xundoo    had    fled  or  con- 


history  of  the  crime  as  detailed  by  the  accomplice,  to 
point  out  any  independent  evidence  proving-  facts  show 


committed  the  crime,  it  is  almost  inconceiv- 


mg  that  the  prisoners  were  or  must  have  been  present  J  ^t)le      that      Rumnee     should      have     placed 

at,  or  cognizant  of,  thd  murder.  the   body   in   a  dry  well  at  his  own  door. 

half  covered  with  earth,  so  that  the  stench 
of  the  putrefying  remains  might  ha\'€  been 
expected  to  induce  every  dog  in  the  neigh- 
bourhood to  testify  against  him.  Two 
men  capable  of  such  a  crime  would  have 
had  no  difficulty  in  carrying  the  body  off  to 
a  distance  and  concealing  it. 

If  Karoo  and  Jhoomiza  committed  the 
murder  alone,  it  may  well  be  that  a  boy 
either  of  12  or  15,  and  a  woman,  might 
not  have  had  strength  or  ner>'e  10  carrr  it 
off  through  a  public  road,  and  may  ha^e 
dropped  it  where  it  was  found,  from  in^i- 
liiy  to  remove  it  to  a  greater  distance. 

The  imperfect  manner  in  which  the  body 
was  covered  with  earth  appears  more  h^ 
the  work  of  a  woman  or  boy  than  of  deter- 
mined criminals,  such  as  Rumnee  and  No»- 
doo  must  be,  if  the  theory  of  the  prosccB^ 
tion  is  well  founded.  The  storv,  therefore, 
of  Jhoomiza  appears,  on  the  face  of  it.  w  > 


The  prisoners  have  been  found  guiltv, 
at  a  trial  before  the  Sessions  Judge  of  Patiia 
and  a  Jury,  of  the  murder  of  a  boy  of  twelve 
years  old  named  Gopal,  They  have  been 
sentenced  to  death,  and  the  case  comes  be- 
fore us  for  confirmation  of  the  sentence. 

Considering  the  youth  of  the  prisoner  Ka- 
roo, and  the  uiyrertainty  we  feel  as  to  the 
circumstances  under  which  the  crime  was 
committed,  we  think  that  a  sentence  of 
transportation  for  life  will  be  a  sufficient 
punishment  for  him. 

We  entertain  ver)'  grave  doubts  as  to  the 
guilt  of  Rumnee  4nd  Nundoo. 

We  think  it  is  proved  that  the  murder 
took  place  in  the  deserted  house  adjoining 
that  which  is  described  as  the  house  of 
Rumnee;  that  the  deceased  was  killed  by 
having  his  skull  smashed,  probably  with  the 

stone  found  there;  and  that  the  body  was    ^.    ..^^....„„  „     ^^.„   ^..  „.^  .« 

afterwards  removed  and*put  into  a  Well  in  [high  degreTimpro^^^^         We"mav^add  tJat. 
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as  !•  the  immediate  circumstances  of  the  crime 
as  described  by  her,  the  story  is  inconsist- 
ent with  itself>.  Whether  -she  desired  to 
avenge  an  old  grudge  on  her  former  para- 
mour, or  to  escape,  by  charging  other 
people  with  the  crime  which  she  had  com- 
mitted, it  mav  be  difficult  to  sav.  But  it 
must  be  borne  in  mind  that  either  or  both 
T>f  these  motives  may  have  been  present  to 
her  mind.  What  is  there,  then,  to  corrobo- 
rate her  storj'  ? 

The  Judge  says  that  Ghunnoo,  the  oil- 
man, saw  Rumnee  and  Nundoo  enter  what 
he  calls  Rumnee's  hoflse,  immediately  after 
Karoo  and  Gopal. 

Now,  according  to  the  evidence  of  Jhoom- 
iza.  Karoo  took  Gopal  to  the  house  of 
Rumnee,  and  led  him  over  the  wall  into 
Gouree's  house.  Sha  says,  "  Rumnee  and 
Karoo  followed  immediately  into  that 
house."  Ghunnoo  says,  **  1  saw  Karoo 
come,  and  Gopal  following  him.  They  went 
inside  Rumnee's  house.  When  1  got  up  to 
go  in,  I  saw  Rumnee  and  Nundoo  go  into 
the  house." 

Now,  here  is  the  point  in  the  case — a 
point  at  which  the  prisoners*  guilt  or  inno- 
cence—iheir  lives,  in  short — depend  on  ac- 
curacy as  to  seconds,  .  And  yet  the  Judge 
did  not  put  a  single  question  to  the  witness 
to  ascertain  on  what  dav  of  the  month  or 
week  it  was  that  he  saw  Rumnee  and  Nun- 
doo following  Karoo  and  Gopal,  or  at 
what  lime  of  the  dav.  He  leaves  it  uUerlv 
uncertain,  what  was  the  interval  after  which 
Rumnee  and  Nundoo  followed — whether  it 
was  five  seconds  or  twenty  minutes.  The 
loose  and  evidently  inaccurate  language  of 
the  witness,  "  it  was  immediately  after,"  is 
not  sufficient  to  satisfv  our  minds  on  this 
most  important  point.  No  question  is  put 
as  to  whether  these  men  were  within  sight 
of  the  boys,  or  apparently  watching  them. 

It  must  be  remembered  that,  if  the  house 
was  Rumnee's  liouse,  for  all  that  appears, 
it  was  perfectly  natural  that  he  might  have 
been  seen  on  any  morning  going  towards  the 
door  of  his  own  house  with  Nundoo.  his 
fellow-workman  ;  and  there  is  nothing  to 
lead  to  the  inference  that  the  day  of  the 
murder  was  the  oniv  time  on  which  the  two 
boys  Karoo  and  Ciopal  had  gone  together  to 
the  house  of  Rumnee. 

Upon  the  evidence,  as  it  stands,  it  cannot 
be  said  to  be  proved  that  Rumnee  and 
Nundoo  followed  Gopal  and  Karoo  at  so 
short  an  interval  that  we  must  necessarilv 
infer  that  they  were  all  together.  The 
simple  fact  that  the  prisoners  followed  tlje 


boys  into  the  house  cannot,  under  all  the 
circumstances  of  this  case,  fairly  be  said  to 
be  a  corroboration  of  Jhoomiza's  story, 
because,  though  consistent  with  the  state- 
ment that  they  were  present  at  the  murder, 
it  is  not  inconsistent  with  the  possibility, 
that  the  boys  may  have  gone  over  the  wall 
into  the  deserted  house,  where  the  murder 
was  committed,  before  Rumnee  and  Nundoo 
got  into  Rumnee's  house  :  and  more  especi- 
ally so,  since,  as  we  have  shown,  the  facts 
afford  a  presumption  that  the  murder  was 
more  likely  to  have  been  committed  by  the 
boy  Karoo,  or  the  woman  and  boy,  than  by 
two  men  such  as  the  prisoners. 

Next,  the  Judge  says  that,  as  regards 
Rumnee,  the  body  was  found  in  the  well  on 
his  premises,  and  that  the  spot  where  the 
murder  was  committed  has  no  communica- 
tion with  that  well  except  by  a  public  road, 
unless  through  his  premises.  The  well  is 
outside  the  door  of  his  house,  inside  a  little 
open  courtvard  open  to  the  street  in  front 
of  it. 

We  cannot  conceive  how  any  one  could 
suppose  that  this  is  a  corroboration.  We 
find  it  simply  impossible  to  imagine  any  set 
of  circumstances  under  which  the  prisoners 
could  be  induced  to  place  the  body  in  such  a 
position,  though  we  can  imagine  that  it  might 
have  been  placed  there  by  one  who  desired 
to  fix  a  charge  upon  them.  So  far  from 
being  a  corroboration,  we  think  it  tends  to 
throw  doubt  on  the  story  of  the  accomplice. 

It  appears  to  us  that  the  Judge  has  not 
given  a-  proper  direction  to  the  jury.  To 
tell  a  body  of  seven  native  jurymen,  as  he 
did,  that  it  was  for  them  to  consider  whether 
the  evidence  of  the  accomplice  was  strongly 
corroborated  as  to  the  prisoners,  was  simply 
to  ask  them  to  consider  a  question  which 
it  was  perfectly  certain  that  native  jur)'men 
in  the  Mofussil  would  not  understand.  It 
was  the  duty  of  the  JuJge  to  go  through 
the  history  of  the  crime  as  detailed  by  the 
accomplice,  to  point  out  any  independent 
evidence  proving  facts  showing  that  the 
prisoners  were,  or  must  have  been,  present 
at,  or  cognizant  of,  the  murder.  If  such 
facts  are  proved,  they  would  corroborate  the 
stor}'  of  the  accomplice.  But  it  would  not 
be  enough  that  the  evidence  should  disclose 
a  Slate  of  facts  consistent  with  the  possibi- 
lity of  the  truth  of  the  accomplice's  story. 
If  the  state  of  the  facts  proved  is  equally 
cQnsisient  ivith,  and  capable  of  receiving, 
a  reasonable  and  natural  explanation  on  the 
hypothesis  of  the  prisoners'  innocence,  those 
,/acIs,  standing  alone^  would  he  no  evidence 
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of  the  iruih  of  the  accomplice's  story.  The 
same  principle  would  apply  even  in  civil 
suits.  It  was  acted  on  by  the  Court  of 
Common  Pleas  in  England,  in  the  Midland 
Railway  Company  7',?.  Bromley,  25  Law 
.Journal  Common  Pleas  94,  and  the  Court 
of  Exchequer,  in  Doe  dem.  Welsh  7'j.  Lang- 
field,  16  Meeson  and  Welsby  497  :  much 
more,  then,  would  such  proof  be  insufficient 
as  corroborative  evidence  in  a  criminal  case, 
where  the  legal  presumption  of  the  innocence 
of  even'  man  till  he  is  convicted  has  to  be 
put  in  the  scale  against  the  construction 
which  supposes  the  guilt  of  the  prisoner. 
Of  course,  such  evidence  may  be  of  great 
importance  as  a  link  in  the  chain  of  proof 
against  a  prisoner. 

The  case  against  Rumnee  and  Nundoo 
must  go  back  for  a  new  trial  with  reference 
to  these  observations. 

The  Judge  appears  to  have  wholly  over- 
looked the  inconsistency  and  self-contradic- 
tion of  Jhoomiza's  relation  of  the  circum- 
stances under  which  the  prisoners  appeared 
on  the  scene  of  the  murder. 

She  first  says,  "  Karoo  took  Go  pal  through 
Rumnee's  house  and  over  the  wall  into 
Gouree's.  Rumnee  and  Nundoo  followed 
immediately  into  that  house.  I  was  at  the 
time  in  Rumnee's  verandah,  and  saw  them. 
I  went  to  the  house  about  a  ghurree  after : 
then  Rumnee  and  Nundoo  put  Karoo  over 
the  wall.  1  got  over  the  wall  ;  1  there 
found  Gopal  struggling  on  the  ground.  I 
saw  Rumnee  beating  him  on  the  head  with 
a  stone.  Nundoo  was  holding  him  by  the 
throat ;  my  son  Karoo,  by  the  feet.'' 

This  story,  as  detailed  in  evidence,  is  sim- 
ply  impossible.  If  Rumnee  put  Karoo  over 
from  the  outside  into  Gouree's  house,  Karoo 
did  not  go  with  Gopal.  If  from  Gouree's 
house  they  put  him  over  the  wall  back 
into  Rumnee's,  Karoo  could  not  have  been 
present,  holding  Gopal's  feet  while  Rumnee 
was  murdering  him. 

We  may  observe,  as  regards  the  way  in 
which  the  case  has  been  tried,  that  the 
Judge  has  not  attempted  to  elicit  from  the 
several  witnesses  the  facts  in  that  minute 
detail  which  might  have  been  expected, 
considering  the  importance  and  diflicuhy  of 
the  case.  Much  evidence  which  would  have 
been  of  great  importance  is  wholly  wanting. 
No  account  is  given  of  the  arrest  of  the 
several  prisoners — of  the  discovery  of  the 
body  by  the  Gorait — of  the  bloody  cap~-.of 
the  basket  in  which  the  remains  are  found. 
It  is  even  left  doubtful  whether  Rumnee  lived 
in  the   house  which   is  styled   his,  or   not. 


The  Police  seem  to  have  been  careless.  tThe 
Deputy  Magistrate  seems  to  have  l>een  more 
ready  to  give  a  credulous  assent  to  the  talc 
of  her  who  was  probably  the  chief  crimiuaL 
than  to  insist  in  following  up  all  clues 
which  might  lead  to  a  discovery  of  the  truth 
— all  indications  which  could  throw  light  on 
the  enquiry. 

The  Sessions  Judge  seems  to  have  taken 
the  leading  facts  mentioned  in  the  abstraa 
of  the  evidence  as  given  by  the  Depnty 
Magistrate,  and  scarcely  enquired  beyond 
these,  instead  of  going  fully  into  and  through 
the  case,  with  the  oesire  to  get  at  all  the 
facts  throwing  doubt  on  the  prisoners'  guilt, 
with  as  much  care  as  at  those  which  lend 
to  convict  them. 


The  26th  July  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markbr, 

Judges. 

Murder —  Punishment 

Queen  versus  Tonoo  and  another. 

Committed  by  the  Magistrate,  and  tried  hy 
the  Sessions  Judge  of  Rajshahye.  on  a 
charge  of  murder. 

The  sentence  of  death  reduced  to  transportation  for 
life  in  a  case  of  murder  committed  rather  by  vayof 
retaliation  for  injury,  than  under  the  influence  ol  any 
worse  passion. 

The  prisoners  in  this  case  have  both 
been  convicted  of  murder.  On  one  has 
been  passed  the  sentence  of  death,  subject 
to  the  confirmation  of  this  Court ;  the  odier 
has  been  sentenced  to  transportation  for 
life. 

Both  prisoners  have  appealed  against  their 
conviction  and  sentence,  so  that  the  whole 
ca.se  against  both  of  them  must  be  considered. 

It  appears  that,  in  the  village  of  Kboor- 
shal,  in  the  district  of  Rajshahye,  there  li«d 
a  Mahomedan  family,  consisting  of  ihi«c 
brothers,  Dholba,  Onoor,  and  Jumoon.  awi 
their  three  wives,  Piprah,  Sokina,  aod 
Tonoo.  The  mother  of  the  three  brothers 
also  lived  in  the  same  house.  Piprah  is  the 
person  whose  death  is  the  subject  of  enquin* 
in  the  present  case.  Sokina  and  Ton* 
are  the  prisoners  who  have  b)een  convicted 
of  murdering  her.  Piprah  was  the  cbirf 
among  the  women,  and  had  the  geocitl 
f  harge  of  the  house* 

f 


t866.] 


Criminal 


TlkK    WEEKLY    R£PORT)SR. 


J^uh'ngs, 


41 


On  the  day  in  question,  ihe  two  elder 
brothers,  Dholba  and  Onoor,  went  out  early 
in  the  morning  to  plough,  and  their  mother 
also  left  the  house  before  ihe  morning  meal, 
and  neither  of  these  parties  returned  until 
after  the  murder  had  taken  place.  The 
only  persons  in  the  house,  therefore,  were 
the  three  sisters-in-law  and  ihe  younger 
brother  J u moon,  who  was  stone-blind. 

Dholba,  the  husband  of  Piprah,  the 
murdered  woman,  states  that  when  he 
returned  from  ploughing,  about  half-past 
four  in  the  afternoon,  he  went  into  the 
western  house,  and  there  found  his  wife 
lying  on  her  right  side,  with  her  throat  cut 
from  ear  to  ear,  and  a  bloody  knife  lying 
by  her.  He  immediately  called  to  his 
brother  Onoor  who  was  outside,  and  thev 
gave  the  alarm,  which  brought  several  per- 
sons to  the  spot,  and  the  Police  were  sent 
for.  He  says  that  the  two  prisoners  were 
in  the  house  engaged  in  drying  |)addy,  and 
another  witness  slates  that  the  blind  brother 
Jumoon  was  also  in  the  house  ;  but  he  does 
not  state  where,  or  what  he  was  doing ;  nor 
does  it  appear  that  Jumoon  was  ever  called 
as  a  witness,  or  made  any  statement  with 
respect  to  the  transaction.  Upon  the  pri- 
soners being  asked  about  the  occurrence,  they 
at  once  confessed  that  they  had  murdered 
the  deceased,  that  they  had  gone  to  her 
while  she  was  asleep,  and  that  Tonoo  had 
held  her  feet,  whilst  Sokina  had  cut  her 
throat :  and  this  confession  they  repealed 
several  times. 

Several  witnesses  spoke  to  having  seen 
a  mark  of  blood  on  the  edge  of  the  cloth 
worn  by  Sokina,  corresponding  with  the 
five  fingers  of  the  hand  :  and  while  the  pri- 
soners were  in  a  room  under  surveillance 
until  the  Police  should  arrive,  Sokina  herself 
handed  out  her  cloth  that  the  neighbours 
misrht  see  that  such  was  the  case. 

The  prisoners  were  taken  before  the 
Magistrate  on  the  following  day,  when  they 
again  confessed  in  subslaniially  the  same 
terms,  and  their  confession  was  formally 
taken  down  a  few  days  after. 

Throughout,  the  reason  assigned  for  the 
murder  by  the  prisoners  was  that  Piprah  had 
a  great  aversion  to  them,  that  she  did  not 
give  them  sufficient  food  and  clothing,  and 
that  she  had  falsely  accused  them  of  stealing 
a  cloth. 

At  the  trial,  the  prisoners  withdrew  il>eir 
confessions,  and  stated  that  they  left  the 
bouse  early  in  the  day  with  their  mother- 
in-law,  and  had  gone  to  sift  paddy  in  their 
uncle's  house  :  that,  when  they  left  the  house. 


Dholba  was  in  the  house  quarrelling  with 
Piprah,  and  that  they  knew  nothing  further 
until  news  was  brought  them  that  Piprah  was 
murdered  ;  but  that  they  had  been  per- 
suaded and  threatened  by  various  persons,  and 
induced  to  confess  the  murder. 

The  first  question  is  whether  the  prisoners 
are  guilty.  The  only  direct  evidence 
against  them  is  undoubtedly  their  own  con- 
fession, but  there  is  no  reason  whatever  for 
discrediting  it.  When  they  withdrew  it, 
they  substituted  for  it  a  story  which  is  plain- 
ly contradicted  by  the  indisputable  facts  of 
the  case.  'I'here  can  be  no  doubt  that  they 
were  in  the  house  when  the  murder  took 
place,  and  if  they  were  not  the  guilty  par- 
ties, they  would  at  least  be  able  to  give 
some  account  of  how  the  deceased  came  by 
her  death. 

About  the  case  of  the  prisoner  Tonoo, 
there  is,  therefore,  no  further  question.  She 
has  been  rightly  convicted  of  murder,  and 
she  has  been  sentenced  to  the  lowest  punish- 
ment which  the  law  has  awarded  to  that 
crime. 

Sokina  has  also  been  rightly  convicted,  but 
it  remains  to  be  considered  whether  the  sen- 
tence of  death  which  has  been  passed  upon 
her  ought  to  be  affirmed. 

By  Section  302  of  the  Indian  Penal  Code, 
it  is  j>rovided  that  the  crime  of  murder  shall 
be  punished  with  death  or  transportation  for 
life.  The  Legislature  has  not  laid  down 
any  general  rules  for  the  api)lication  of 
these  two  kinds  of  punishment,  but  has 
"left  it  to  the  discretion  of  the  Court  which 
has  to  pass  or  allirm  the  sentence  to  decide 
which  of  them  shall  be  awarded.  This  is 
the  discretion  we  have  now  10  exercise,  and, 
after  mature  consideration,  we  have  come  to 
the  conclusion  that,  looking  to  the  whole 
circumstances  of  the  case,  the  interests  of 
justice  do  not  require  that  the  prisoner 
Sokina  should  suffer  the  extreme  penalty 
of  the  law.  We  know  very  iitile  of  the 
internal  history  of  this  family,  all  the  mem- 
bers of  it  (as  was  natural)  having  given 
their  testimony  with  evident  reluctance  ; 
but  there  seems  to  us  fair  reason  to  believe 
tliat  a  petty  tyranny  had  been  exercised  by 
the  deceased  which  may  have  become  ex- 
tremely irritating.  The  conduct  of  the  pri* 
soners  in  having  taken  no  steps  whatever  to 
conceal  their  crime,  strongly  indicates  that 
the  act  was  rather  retaliation  for  some  injury 
inllicied  on  themselves,  than  one  prompted 
by  any  worse  passion.  I'here  is  nothing,  it 
is  true,  which  coyld  for  a  moment  be  .sup- 
posed   to   reduce    the   crime    from    murder 
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to  culpable  homicide,  but  it  does  not 
appear  to  us  to  be  a  murder  of  the  worst 
kind. 

We  have  thought  it  right  to  stale  our 
reasons  for  not  affirming  the  sentence  of 
death  passed  in  this  case,  but  we  are  desirous 
not  to  be  understood  as  laying  down  any 
general  rules  on  this  important  subject,  and 
particularly  we  do  not  wish  to  lend  any 
support  to  the  notion  that  a  woman  ought 
not  to  be  hanged  in  any  case.  The  Legis- 
lature itself,  when  it  left  this  matter  to  the 
discretion  of  the  Judge,  no  doubt  was  aware 
of  the  extreme  difficulty  there  is  in  fram- 
ing rules  applicable  to  all  cases,  and  we 
think  that  the  safest  course  for  Judges  who 
have  to  administer  this  portion  of  the  Cri- 
minal Law  will  be  to  act  in  the  same  spirit, 
and  to  decide  each  case  on  its  own  merits, 
without  much  reliance  on  previously  de- 
cided cases  which  are  supposed  to  be  analo> 
gous. 

For  the  reasons  above  given,  the  convic- 
tion of  both  prisoners  will  be  affirmed.  The 
sentence  passed  on  prisoner  No.  2  will  also 
be  affirmed  ;  that  passed  on  prisoner  No.  1 
will  be  reduced  to  trasporlation  for  life. 


The  28th  July  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Illegal  Toll  on  public  road— Act  VI IL  of  1851. 

Criminal  Reference  by  ihe  Officiating 
Sessions  Judge  of  Moorshedabad,  under 
Section  4j^,  Act  A' AT.  of  1861,  and 
Circular  Order  of  the  High  Court,  dated 
TSlh  July  1863,  No.  18, 

Narendronarain  Sing  and  another. 
Petitioners. 

To  justify  a  conviction  under  Section  6,  Act  V 1 11.  of 
185 1,  for  illegal  collection  of  a  toll  on  a  public  road, 
the  road  must  be  a  public  ro^d  within  the  meaning'  of 
Section  2  of  the  Act. 

Case. — Thk  case  is  briefly  as  follows. 
These  parties  are  accused  of  collecting  a 
toll  illegally  on  a  public  road.  They  are 
respectively  the  zemimlar  and  ijaradar  of  the 
estate  in  which  the  road  is  situated.  They 
allege,  and  it  is  not  denied,  that  the  road  was 
made  for  the  convenience  ^f  the  public  very 
niany   years   ago,   and  that  a  small   toll  is 


taken  from  hack-bullocks  and  hackeries,  fmm 
the  proceeds  of  which  the  road  is  kept  in 
repair.     It  is  not  stated  that  this  road  leads 
to,  or  is  connected  with,  any  road  on  which 
a  toll  has  been  or  can  be  imposed  by  the 
Government.     The   Deputy   Magistrate  bsb 
not   found    the    defendants    guilty  of  anv 
specific  act  of  extortion  or  illegal  restraint, 
nor   is   any   such  charge  preferred  by  any* 
individual,  or  proved  on  the  record. 

They  have  been  sentenced,  under  Section 
6,  Act  VIII.  of  185 1,  to  pay  a  fine  of  25  and 
15  rupees  respectively,  or  to  suffer  impri- 
sonment for  1 5  days. 

The  whole  order  is  illegal  for  the  follow- 
ing reasons.  That  Act  applies  only  to  public 
roads,  and  is  entitled  "An  Act  to  enable 
the  Government  to  levy  tolls  on  public  roads 
and  bridges."  It  is  not  shewn  that  this  is  a 
public  road  within  the  meaning  of  the  Act 
as  defined  in  Section  2,  vis.y  a  road  which 
has  been  made  or  repaired  at  the  expense 
of  the  Government.  The  penal  Clause  of 
the  Act  is  as  special  as  the  Act  itself,  and 
only  refers  to  offences  committed  by  author- 
ized or  unauthorized  persons  on  public 
roads.  Any  illegal  extortion  of  tolls,  or  pre- 
vention of  persons  passing  along  places 
where  they  have  a  right  of  way,  is  punishable 
under  the  Penal  Code  ;  but  such  offences  are 
not  proved  in  this  case,  and  1,  therefore, 
refer  the  case  for  the  orders  of  the  High 
Court. 

Judgment  of  the  High  Court -In  ibis 
reference,  we  agree  with  the  Sessions  Judge* 
The  road  in  question  is  clearly  not  a  pnblic 
road  within  the  meaning  of  Section  6,  Act 
VIII.  of  1851 ;  and  the  conviction  is,  therefore, 
illegal.  The  sentence  of  the  Deputy  Magi:>- 
trate  is  reversed,  and  the  fines,  if  realized, 
must  be  refunded. 


The  28th  July  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 


Splitting  of  Offences—House- 
night— Theft 


Criminal  Reference  by  the  Ojfficiaiing  Ma- 
gistrate of  Dinagepore,  under  Section  4j4 
c    Act  XX \\  of  1861, 
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versus 


I  Nobo  PuUee. 

In  a  case  of  separate  convictions  and  sentences  for 
hpuse-breaking  by  night  and  theft  under  Sections  457 
,  and  379  of  the  Penal  Code,  the  conviction  and  sentence 
.  under  Section  379  were  quashed,  and  those  under  Sec- 
tion 457  were  upheld. 

Case, — I  have  the  honor  to  forward  here- 
with, under  Section  434,  the  proceedings  of 
a  case  tried  by  Deputy  Magistrate  Moulvie 
Anwarudtn,  as  I  am  of  opinion  that  his 
order  is  an  illegal  one.  He  is  a  Subordinate 
Magistrate  of  the  ist  grade,  and  is  conse- 
quently not  empowered  to  pass  a  severer 
•  sentence  of  imprisonment  than  six  months  for 

^^^y  single  offence.  In  the  present  instance, 
the  offender  was  caught  almost  in  the  act 
of  house-breaking  by  night,  and  at  the 
same  time  committing  theft.  The  Deputy 
Magistrate  charged  him  under  Sections  457 
and  379,  and,  convicting  him  under  both 
Sections,  sentenced  him  to  a  year's  rigorous 
imprisonment.  It  appears  to  me  clear  that 
hot  one  offence  was  committed,  and  although 
it  could  be  brought  under  several  Sections, 
and  that  it  never  was  the  intention  of  the 
law    to    allow   cumulative    punishments    in 

[   cases  of  this  sort,  if  the  Deputy  Magistrate 

!  thought  six  months'  imprisonment  inadequate, 
he  should  have  fon^arded  the  case  to  me 
under  Section  zjjy  Code  of  Criminal  Pro- 

>  cedure.  Thef  orders  of  the  High  Court  are 
hereby  requested  on  the  subject. 

Judgment  of  the  High  Court, — We  agree 
with  the  Magistrate  that  the  Deputy  Ma- 
gistrate had  no  power  to  convict  the  prisoner 
of  these  two  offences,  viz,^  house-breaking 
by  night  and  theft,  and,  in  accordance  with 
a  decision  of  the  Full  Bench  of  this  Court 
given  on  the  9th  of  July  last,  we  quash  the 
conviction  and  sentence  passed  upon  the 
priaoner  for  the  offence  under  Section  379 
Vol.  VI. 


of  the  Indian  Penal  Code.  The  convic- 
tion and  sentence  under  Section  457  will 
stand. 


The  30th  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Jurisdiction— Theft— Dacoitj. 

Referred  under  Section  4^4,  Ad  XXV.  of 
186  T,  and  Circular  Order,  dated  the  rph 
July  1863,  No.  i8. 

Shumbhoo  Roy  vs.  Ajail  Aheer  and  othera. 

A  Deputy  Magistrate  has  no  jurisdiction  to  try  and 
convict,  as  for  theft,  persons  whose  offence  is  in  reality 
that  of  dacoity.  He  can  only  commit  them  to  the 
Sessions. 

The  prisoners  have  been  convicted  and 
sentenced  to  two  years'  imprisonment  for 
theft  by  Moulvie  Wans  Ali,  the  Deputy 
Magistrate  of  Shahabad. 

The  Deputy  Magistrate's  decision  shows 
that  he  finds  that  seven  of  the  parties  impli- 
cated, and,  amongst  them,  the  prisoners  were 
armeji  with  sticks,  and  formed  a  sort  of  body- 
guard to  the  four  who  were  carrying  off  the 
grain.  The  prosecutor  complained,  and  his 
witnesses  proved,  that  these  seven  men 
attacked  and  compelled  his  party  to  re- 
treat when  they  attempted  lo  arrest  the 
thieves. 

The  offence  charged  was  thus  within  the 
definition  of  robbery  in  Section  390,  and,  as 
more  than  five  persons  were  conjointly  com- 
mitting it,  was  dacoity  as  defined  by  Section 
391.  This  is  an  offence  which  the  Deputy 
Magistrate  had  no  jurisdiction  to  try.  He 
had  therefore  no  power  either  to  convict  or 
acquit  the  prisoners,  and  could  only  commit 
them  to  the  Sessions. 

The  conviction  must  be  quashed.  The 
Deputy  Magistrate  must  again  take  up  the 
case  in  order  to  see  whether  it  should  not 
be  committed  to  the  Sessions. 

The  same  order  is  made  in  the  case  of 
Bhika  Aheer.         « 
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The  30th  July  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Murder-— Culpable  homicide  not  amounting^  to 

miirder. 

Queen  versus  Fukeera  Chamar. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Sarun,  on  a  charge 
0/ murder. 

Where  a  thief  was  caught  house-breaking  by  night, 
with  half  his  body  and  his  head  through  the  wall  of  a 
house  occupied  by  none  but  women  except  the  prisoner 
and  his  young  idiot  son,  and  where  the  prisoner  suddenly 
caught  up  a  sort  of  pole-axe,  and  with  it  struck  the  thief 
five  times  on  his  neck  and  nearly  cut  off  his  head — 
Held  that  the  offence  committed  by  the  prisoner  was 
not  murder  inasmuch  as  it  was  committed  in  the  exercise 
of  the  right  of  private  defence ;  but  that,  as  the  prisoner 
inflicted  more  hurt  than  was  necessary  for  the  purpose 
of  defence,  he  was  guilty  of  culpable  homicide  not 
amounting  to  murder. 

The  prisoner  has  been  convicted  of  mur- 
der, and  sentenced  to  transportation  for  life. 

He  does  not  appeal,  but  the  case  has  been 
sent  up  by  the  Sessions  Judge  to  the  High 
Court,  and  we  deal  with  it  under  Sec- 
tion 404. 

The  deceased,  about  12  o'clock  at  night, 
made  a  hole  in  the  wall  of  the  prisoner's 
house.  The  prisoner  awoke  and  caught  up  a 
sort  of  pole-axe  which  was  near  him.  He  ran 
out  of  doors,  and  stopped  before  the  hole. 
The  deceased  then  had  half  his  body  and  his 
head  outside  the  hole.  The  prisoner  seized 
deceased  by  the  hair,  struck  him  five  times 
on  the  neck,  and,  in  fact,  cut  his  head  nearly 
off.  He  says  he  did  not  recognize  or  know 
the  thief.  There  were  none  but  women  in 
the  prisoner's  house  except  himself  and  his 
young  son,  an  idiot. 

We  are  of  opinion  that  the  prisoner's  offence 
is  not  murder,  inasmuch  as  it  was  committed 
in  good  faith  in  exercise  of  the  right  of  private 
defence,  and  that,  therefore,  the  case  falls 
within  the  Exception  2  in  Section  300  of 
the  Indian  Penal  Code. 

We  think  that  the  act  of  the  prisoner  is 
not  completely  excused  *under  Section  103, 


because  the  prisoner  inflicted  morehann4ban 
it  was  necessary  to  inflict  for  the  purpose  of 
defence.  The  prisoner  is  thereforie  guiky 
of  culpable  homicide. 

There  were  houses  at  no  great  distance 
from  that  of  the  prisoner,  the  inhabitants  of 
which  did  come  up  on  his  outcry,  though  too 
late  to  save  the  deceased. 

But,  considering  that  the  house-breaking 
took  place  at  so  late  an  hour  of  the  night  that 
the  prisoner  might  reasonably  have  appre-* 
bended  that  his  own  life  must  have  been  in 
danger  if  the  deceased  had  got  clear  of  the 
hole  ;  that  the  prisoner  had  none  but  women 
with  him  in  the  house ;  that  the  dangerous 
weapon  used  was  one  hastily  caught  up  and 
not  deliberately  chosen  ;  and  that  the  alarm 
and  excitemeirt  produced  by  his  determina- 
tion to  defend  his  house  and  his  family  to  the 
very  death  might  have,  under  all  the  circum- 
stances, led  any  one  to  use  greater  violena 
than  was  absolutely  necessary  for  defence, 
we  think  a  light  sentence  sufficient.    The 
prisoner  has  been  some  time  in  jail,  and  we 
sentence  him  to  four  months*  imprisonment 
to  be  computed  from  the  4th  of  this  present 
month,  the  date  of  his  sentence  by  the  Ses- 
sions Court. 


The  30th  July  1866. 

*  Present: 

The  Hon'ble  J.  P.  Norman  and  W.  S.Scton- 

Karr,  Judges. 

Land  Dispntea — Possession. 

Criminal  Jurisdiction, 

Referred  under  Section  4J4.  Act  XX V-  ^f 
1861,  and  Circular  Order  No,  18.  dated 
/jM  July  1863, 

Sabhee  Sing  and  others. 

Before  a  Magistrate  can  pass  any  order  regardiai^ 
possession  of  disputed  land,  ne  must  observe  tlic  fonns 
prescribed  by  Section  3  iS,  Code  of  Crimioal  Piu.ttluK« 

We  concur  with  the  Sessions  Judge.  Th* 
Assistant  Magistrate  had  no  power  10  deal 
with  the  land  at  all,  except  under  Section 
318  of  the  Code  of  Criminal  Procedure,  and 
he  was  bound  to  observe  the  forms  pit- 
scribed  by  that  Section  before  he  passed  a"jr 
order  regarding  possession  of  tlie  land.  TW 
part  of  the  Assistant  Magistrate's  oider 
which  gives  possession  of  die  land  to  tbc 
plaintiffi  Odit  Misr,  is  accordingly  quashed^ 
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The  30th  July  1866. 
Present  : 


The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton* 

Karr,  Judges, 

ImpriBonment  (in  default  of  fine)— Unlawful 

assembly. 

Criminal  Jurisdiction. 

Referred  under  Section  434 y  Act  XXV.  of 
i86t,  and  Circular  Order  No,  18,  dated 
iSih  July  1863, 

Phoolifian  Tewary 

versus 
Satram  Ojha  and  others. 

A  Subordinate  Magistrate  of  the  First  Class  has  no 
power  under  Section  45  of  the  Code  of  Criminal  Pro- 
cedure to  award  any  greater  sentence  of  imprisonment 
in  default  of  payment  of  fine  than  6  weeks  in  the  rase  of 
persons  convicted  of  being  members  of  an  unlawful 
assembly. 

The  prisoners  in  this  case  have  been 
tried  before  Mr.  Gribble,  the  Assistant 
Magistrate  of  Sasseram,  vested  with  the 
powers  of  a  Subordinate  Magistrate  of  the 
First  Class,  and  convicted  of  being  members 
of  an  unlawful  assembly  under  Section  143 
of  the  Indian  Penal  Code,  and  they  were 
each  sentenced  to  6  months'  rigorous  impri- 
sonment and  a  fine  of  Rupees  200,  or,  in 
default,  to  suffer  6  months'  further  rigorous 
imprisonment. 

Mr.  Birch,  the  Sessions  Judge  of  Shaha- 
bad,  has  sent  up  this  case  under  Section  434 
erf  the  Code  of  Criminal  Procedure  in  order 
that  the  legality  of  the  proceedings  may  be 
examined  by  this  Court,  and  has  pointed  out 
that  Mr.  Gribble,  as  Subordinate  Magistrate 
of  the  First  Class,  had  no  power,  under  Sec- 
tion 45  of  the  Code  of  Criminal  Procedure, 
to  award  any  greater  sentence  of  imprison- 
ment, in  default  of  payment  of  the  fine,  than 
me-fourth  of  six  months,  or  a  month  and 
half. 

We  are  of  opinion   that  the  sentence  is 
^gally  wrong  on  this  ground,  and  we  direct 
[hat  it  be  amended  by  substituting  6  iveeks' 
Imprisonment  for  6  "  months,"  in  default  of 
payment  of  the  fine. 


The  6th  August  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges, 

Charge(Effectofdi8iiiiS8alof)— Riot— Trespass  - 

— ^AppeaL 

Criminal  Jurisdiction. 

Referred  under  Section  ^j-^,  Act  XXV,  of 
T86ty  and  Circular  Order y  dated  i$th 
July  t86j. 

Queen  versus  Morly  Sheikh. 

A  dismissal  by  one  Court  of  a  char}^  of  riot  against 
A  may  be  a  bar  to  A*s  trial  by  another  Court  on  the 
same  charge,  but  it  does  not  extend  to  other  persons  not 
then  before  the  Court  which  ordered  the  dismissal. 

The  dismissal  by  one  Court  of  the  charge  of  riot  in- 
stituted by  the  Police  is  no  bar  to  the  trial  by  another 
Court  of  a  charge  of  criminal  trespass  instituted  by  a 
third  person,  although  the  two  charges  may  substan- 
tially refer  to  the  same  occurrences. 

There  is  no  right  of  appeal  because  the  united  sen- 
tences in  three  separate  cases  amount  to  more  than  a 
month's  imprisonment. 

We  regret  much  that  all  the  various  cases 
referred  to  by  the  Sessions  Judge  had  not 
been  made  over  for  disposal  to  one  and  the 
same  tribunal,  and  we  think  the  Magistrate 
somewhat  to  blame  for  not  having  per- 
ceived the  nature  of  the  cases,  and  for  not 
having  referred  them  to  one  and  the  same 
tribunal  in  the  interests  of  justice.  But 
we  are  unable  to  see  our  way  to  anything 
beyond  the  quashing  of  the  sentence  passed 
against  Morly  Sheikh  for  riot,  viz.j  15  days' 
imprisonment. 

The  complaint  of  riot  having  been  dis« 
missed  as  against  this  person  by  the  Assistant 
Magistrate,  Morly  Sheikh  is,  we  think,  in 
all  fairness,  entitled  to  be  not  again  tried 
and  convicted  of  riot  by  any  other  Court. 
But  the  dismissal  of  the  case  as  against  him 
cannot  extend  to  the  cases  of  other  persons 
not  then  before  the  Assistant  Magistrate — 
such  persons  having  further,  it  appears,  been 
separately  accused  by  Talib  Khan.  The 
dismissal  by  one  Court  of  the  charge  of 
riot  instituted  by  the  Police  can  be  no  reason 
why  another  Court  should  not,  on  a  separate 
charge  instituted  by  a  third  person,  come 
to  a  different  conclusion,  even  though  the 
t^'O  charges — that  preferred  by  the  Police, 
and  that  preferred  by  Talib  Khan — may 
substantially  refer  to  the  same  occurrences. 

The  charge  of  criminal  trespass  for  which 
Morly  Sheikh  was  sentenced  to  15  days'  im- 
prisonment appears  to  us  to  have  been  alto- 
gether a  separate  offence,  and  we  do  not  see 
diat  an  appeal  lay  from  this  sentence,  sim- 
ply because.  In  a  different  case,  the  accused 
i  had  been  sentenced  to  a  further  punishment 
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on  two  counts,  the  three  sentences  altogether 
amounting  to  more  than  one  month. 

We  do  not  think  it  would  have  been  com- 
petent to  the  Sessions  Judge  to  annul  the 
sentences  against  Baser  and  Budai  merely 
on  the  appeal  of  Morly,  even  if  Morly  haa 
the  right  to  an  appeal.  On  the  whole,  as  al- 
ready observed,  the  only  order  wliich  we 
think  ourselves  empowered  legally  to  make  is 
that  the  conviction  and  sentence  against 
Morly  for  riot,  and  for  riot  onlyy  be  quashed. 

All  the  other  sentences  must  stand  good. 


The  6th  August  1 866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges. 

Evidence  (Police  Reports). 

Criminal  Jurisdiction. 

Reference  by  Mr,  W,  Ainslie^  Sessions 
Judge  of  Patna^  under  Section  434^  Act 
XXV.  of  186 J,  and  Circular  Order  No. 
18 y  dated  r^th  July  186  jy  in  the  case  of  a 
conviction  under  Sections  ijj  and  t88  of 
the  Indian  Penal  Code. 

Government  versus  Madun  Dass. 

Police  Reports  are  not  evidence  except  agfainst  the 
reporting  Police  Officer. 

Case. — The  accused  is  a  zemindar.  He 
was  called  on  to  supply  the  place  of  an 
absconded  chowkeedar ;  he  neglected  to  do 
so,  and  subsequently  he  evaded  a  summons — 
at  least,  so  the  Police  report.  The  De- 
puty Magistrate  of  Behar  fined  him  Rs.  50. 

No  evidence  was  taken  except  the  Police- 
reports,  and  consequently  the  conviction  is 
bad. 

A  copy  of  my  letter  to  the  Deputy  Ma- 
gistrate is  annexed  with  his  explanation, 
which  is  not  satisfactory. 

I  have  repeatedly  impressed  upon  Deputy 
Magistrate  Syud  Zainooddeen  Hossein 
that  Police  reports  are  not  evidence  except 
against  the  reporting  Police  Officer,  but 
I  qannot  get  him  to  remember  this.  In  fact, 
his  explanation  shows  that  he  thinks  Police 
reports  can  be^  received  as  legal  evidence. 

Under  these  circumstances,  I  send  the 
oaae  \^  tor  the  High  Court,  in  the  hope  thax 
h^  naifty  pay  more  attent^n  to  their  remarks 
iban.  k«  doea^to  mine.  , 


Judgment  of  the  High  Court.-'^e  «- 
tirely  concur  with  the  Sessions  Judge.  The 
Police  report  is  no  evidence,  and  we  hope 
the  Deputy  Magistrate  will  pay  more  atten- 
tion to  the  remarks  on  this  head  repeatedly 
conveyed  to  him  by  the  Sessions  Judge. 

The  conviction  is  quashed,  and  the  fioCt 
if  levied,  is  to  be  refunded. 


I 


The  nth  August  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  W.  Maikbj, 

Judges. 

Police— Eyidence. 

Queen  versus  Bheem  Manjee  and  another. 

Committed  by  the  Assistant  Magistrate  of 
Raneegunge^  and  tried  by  the  Sessions 
Judge  of  Bancoorahy  on  a  charge  offaht 
evidence. 

The  Police  are  not  at  liberty  to  bind  witncsies  ovtf 
to  appear  a  month  after  date. 

Remarks  on  th»  insufficiency  of  the  evideoce  is  Ihil 
case  to  warrant  a  conviction. 

The  prisoners,  men  of  the  abonginai 
tribe  of  the  Sonthals,  are  charged  with  false 
evidence  in  regard  to  an  accusatiOB  of 
ill-treatment  made  by  them  against  ceitait; 
Police  Officers. 

The  prisoner  Bheem  was  appreheaded 
by  the  Police  on  a  charge  of  daccHty,  and 
search  was  made  for  property  of  which  be 
was  supposed  to  be  possessed.  He  was, 
according  to  the  papers  of  the  case,  af^n^ 
bended  and  sent  in  on  the  14th  March,  \M 
did  not  reach  the  Court  of  the  Assteat 
Magistrate  of  Raneegunge  till  the  I9tb;tad 
the  delay  of  five  days  haa  not  been  expUn- 
ed.  On  arrival  he  was  sent  to  "  Hajut,"  tad 
the  witnesses  in  the  case  did  BOi  appear  far 
upwards  of  a  month.  It  now  tunu  o«t 
that  the  Police,  instead  of  sending  the  wit- 
nesses in  at  once,  had  bound  them  over  to 
appear  on  the  i^  April  following— ibat 
is,  a  month  later — a  most  extiaordin^uy  and 
unexampled  proceeding,  which  is  whollj 
unexplained.  The  case  came  on  befoie 
the  Assistant  Magistrate  on  the  16th  Ap^ 
and  was  eventually  dismissed.  The  pri- 
soner Bheem  had,  however,  at  that  time 
accused  the  Police  of  torturing  him  «iik 
a  view  to  extort  a  confession  and  conipd 
the  delivery  of  the  property;  and  eocpujr 
was  made  by  the  Assiatai;^  MaftsM^ 
respecting  this  latter  charge. 

It  then  appeared  that  Bheem  had  certaio- 
ly  been  brought  on  a  cart,  suffering  froa 
bruises,    and    apparently    unable    to  walk; 
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bat* that  no  notice  had  been  taken  at  the 
time  of  the  circumstance.  On  being  sent 
into  "  Hsyjut/'  he  had  gone  into  Hospital  for 
treatment,  and  remained  there  four  days. 
The  evidence  of  the  Native  Doctor  of  the 
Hospital  was  taken,  and  though  his  evidence 
is  not  in  such  detail  as  it  might  have  been, 
it  seems  to  have  fully  supported  (so  far  as 
It  went)  the  story  of  Bheem.  Tlie  Doctor 
said  that  the  patient,  when  brought  in,  was 
suffering  from  contusions,  that  his  shoulders 
and  joints  were  swollen,  and  that  he  had  pain 
in  his  whole  body,  and  marks  as  of  blows  of 
a  stick  on  his  back.  He  added  that  the 
man  said  at  the  time  that  he  had  been  tor- 
tured with  pincers,  aod  his  joints  had  been 
pressed.  The  Sub-Inspector  and  other  Police 
OfficJfers  accused  were  then  summoned,  and 
the  case  was  placed  for  enquiry  in  the 
hands  of  the  District  Superintendent  of 
Police,  who,  after  enquiry,  charged  his  subor- 
dinates with  causing  hurt  to  extort  con- 
fession, &c.,  under  Section  330  of  the  Penal 
Code.  Meantime,  the  principal  accused,  the 
Sub-Inspector  (who  had  formerly  served  in 
the  Magistrate's  office),  applied  to  the 
Magistrate  of  Bancoorah  to  have  the  case 
transferred  to  his  own  file  from  that  of  the 
local  Assistant  Magistrate;  and  the  Magis- 
trate transferred  it  accordingly. 

Eventually,  the  Magistrate,  after  going 
into  the  case,  expressed  the  opinion  that 
the  charge  was  false.  He  said,  "  The  Sub- 
Inspector  is  a  good,  sensible,  quiet  young 
man,  who  vras  some  few  months  an  English 
writer  in  my  office,  and  entered  the  Police 
a  short  time  since.  He  is  well  connected, 
and  held  in  esteem,  by  his  neighbours,  while 
the  accusers,'*  he  went  on  to  say,  "  were  per- 
sons of  no  character."  He  **  thoroughly 
believed  the  defence,  and  disbelieved  the 
prosecution."  He  accordingly  dismissed 
the  charge,  and  committed  the  accuser  and 
witnesses  for  perjury.  Hence  the  present, 
case. 

The  Sessions  Judge  of  Bancoorah  and 
Assessors  have  convicted  the  prisoners,  and 
the  Sessions  Judge  has  sentenced  each  to 
4  years*  rigorous  imprisonment.  The  Sub- 
Inspector  and  the  Police  Officers  and 
Chowkeedars,  formerly  the  accused,  are  now 
the  chief  witnesses  for  the  present  prosecu- 
tion. They  wholly  deny  the  alleged  ill- 
treatment  of  Bheem.  They  seem  to  try 
partially  to  account  for  the  marks  on  his 
body  by  saying  that  after  his  apprehension 
he  made  his  escape,  being  pursued,  resisted, 
and  was  captured  by  the  use  of  some  neces- 
sary  violence.     But   if  there  be  any  trijth 


in  their  stcry,  the  injuries  inflicted  must 
have  been  comparatively  trivial.  They  say 
that  Bheem,  after  his  capture,  walked  along  . 
perfectly  well,  and  was  sent  in  not  material- 
ly suffering.  They  admit  that  they  made 
no  report  of  the  escape  and  re-capture  now- 
related.  They  suggest,  as  a  probable  hy- 
pothesis, thai,  on  the  way  in,  another  police- 
man who  went  in  charge  of  the  prisoners 
put  them  up  to  a  false  charge,  and  that,  with 
that  view,  Bheem  was  brought  in  on  a  cart. 
The  remaining  evidence  for  the  prosecution 
is  that  of  three  persons,  residents  of  one  of 
the  several  places  in  which  Bheem  alleges 
that  he  was  maltreated,  who  say  that,  if 
there  had  been  such  maltreatment,  th^y  must 
have  known  of  it,  and  they  were  aware  of 
nothing  of  the  kind.  The  Native  Doctor 
gave  evidence  substantially  the  same  as 
that  which  he  h^  formerly  given; 

In  this  case,  we  are  decidedly  of  opinion 
that  the  evidence  does  not  justify  the  con- 
viction of  the  prisoners  for  false  evidence. 
We  think  the  story  of  the  police  suspicious 
in  the  very  highest  degree.  The  whole 
story  of  the  escape  and  the  injuring  of 
Bheem  in  re-capture  was  entirely  suppressed 
till  the  accusation  of  torture  was  brought 
against  them.  But,  even  suppo.sing  it  to 
be  true)  it  would  in  no  way  account  for  the 
injuries  said  to  have  been  received  by  Bheem. 
According  to  these  witnesses,  Bheem  started 
for  Raneegunge  well  and  perfectly  able  to 
walk. 

On  the  other  side,  it  would  appear  that 
he  was  brought  in  on  a  cart  severely  in- 
jured. .  The  real  question,  then,  is,  which 
of  these  stories  is  true  }  Was  he  really  in 
that  injured  state,  or  was  he  so  -well  as  the 
witnesses  allege,  and  only  shamming  injury  in 
pursuance  of  a  design  to  accuse  the  police? 
The  former  hypothesis  seems  to  us  by  far 
the  most  probable.  There  does  not  seem 
to  be  the  slightest  reason  for  impugning 
the  truth  of  the  Native  Doctor's  evidence ; 
and,  if  it  is  true,  it  seems  to  support  the 
prisoner's  statement.  What  was  the  occasion 
of  the  five  days'  delay  in  bringing  Bheem  ? 
Why  was  nothing  said  of  his  state,  or  pre- 
tended state,  when  he  came  in  }  And  above 
all,  what  was  the  object  of  the  extraordinary 
delay  caused  by  the  police  in  postponing 
for  a  month  the  time  for  the  appearance 
of  the  witnesses.^  The  w^hole  proceeding 
looks  in  every  way  like  a  design  to  allow 
time  for  Bheem's  partial  recovery  before  he 
reached  the  station  of  the  Assistant  Ma- 
gistrate, and  for  his  complete  recovery  before  ^ 
he  should   be  brought   before  that  officer. 
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In  order  to  sift  ihe  case,  the  Magistrate 
might  well  have  obtained  evidence  as  to 
Bheem's  state  when  on  the  way  into  the 
station.  Where  is  the  policeman  who 
brought  him  in  the  cart,  and  others  who 
.might  have  explained  where  he  was  and 
what  his  state  was  from  the  14th  to  xQlh 
March,  how  and  where  the  cart  was  pro- 
cured, and  where  he  was  put  on  it  ?  On 
all  this  part  of  the  case  there  is  no  evidence 
whatever.  That  some  policeman  not  be- 
fore the  Court  induced  the  prisoners  to  make 
a  false  charge,  is  a  suggestion  which  is  not 
supported  by  the  least  tittle  of  evidence,  or 
by  anything  which  could  give  it  the  least 
color  of  probability.  That  Bheem,  a  rude 
and  simple  Sonthal,  should  go  through  this 
elaborate  acting,  in  view  to  a  future  false 
charge,  is  extremely  improbable,  and  that 
hypothesis  seems  to  be,  ip  truth,  conclusively 
negatived  by  the  fact  that  no  such  charge 
was  brought  forward  at  the  time  or  for 
weeks  afterwards.  It  was  only  in  the 
course  of  his  defence,  taken  after  the  long 
delay  caused  by  the  police,  that  Bheem  told 
the  story  of  his  maltreatment. 

On  the  whole  case,  we  can  see  no  sufficient 
reason  for  believing  that  the  story  told  by 
the  prisoners  under  trial,  and  on  which 
the  charge  of  false  evidence  was  assigned 
against  them,  has  been  proved  by  any  trust- 
worthy evidence  to  be  false.  We  think  the 
prisoners  are  entitled  to  an  acquittal,  and, 
reversing  the  order  of  the  Sessions  Judge, 
we  direct  their  release. 


sentenced  to  fines  of  4  rupees  each.  The 
sentence  is  illegal,  because,  under  Section 
395,  the  sentence  for  dacoity  must  be  of 
transportation  for  life,  or  of  rigorous  impri- 
sonment, with  or  without  fine.  If  the 
Deputy  Commissioner  thought  a  very  light 
sentence  sufficient  for  this  crime,  he  might 
h^ve  imposed  a  fine  with  a  short  imprison- 
ment of  14  days  or  a  month. 

We  reverse  the  sentence  as  illegal.  We 
do  not  think  it  necessary  to  call  on  the 
Deputy  Commissioner  to  pass  fresh  sentences. 


The  13th  August  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

Insanity— Procedure  (by  Mag^istrate). 

Queen  versus  Dataram. 

Re/erred  under  Section  ^/j-^.  Act  XXV,  of 
i86iy   and    Circular    Order,   dated    t^ik 
July  1863,  No.  18, 


The  13th  August  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Dacoity— Punishment  (fine). 

Queen  versus  Bhoja  and  others. 

« 

Committed  by   the  Assistant    Commissioner, 
and  tried  by  the  Deputy  Commissioner  of 
Singbhoom,  on  a  charge  of  dacoity, 

A  sentence  of  fine  only  is  illegal  in  a  case  of  dacoity. 

Nineteen  women  who  accompanied  a 
body  of  persons  engaged  in  a  robbery  of 
grain  (under  circumstances  which  made  it 
dacoity),  in  hopes  of  picking  up  some  grain, 
have  been  convicted  by  the  Deputy  Com- 
missioner   of    Singbhoom  «,of  dacoity,  and 


Where  an  accused  person  was  found  after  exama 
tion  to  be  of  unsound  mind — Held  that  the  Magistrate 
should  not  have  proceeded  to  acquit  the  prisoner*  axmI 
directed  him  to  be  kept  in  custody,  but  should  have 
stayed  further  proceedmgfs. 

This  is  a  case  which  has  been  sent  up  to 
us  by  Mr.  Alexander,  the  Sessions  Jttdg«  ol 
Chittagong,  under  Section  434  of  the  Code 
of  Criminal  Procedure* 

It  appears  that  the  prisoner  named 
Dataram  was  brought  up  before  Mr.  Wilson, 
the  Officiating  Joint  Magistrate  of  Chitta- 
gong,  upon  a  charge  of  having  attempted  to 
commit  suicide,  under  Section  309  of  the 
Indian  Penal  Code. 

The  Magistrate  caused  the  prisoner  to  be 
examined  by  the  Civil  Surgeon,  who  re- 
ported that,  at  the  time  of  the  commission  of 
the  act  in  question,  he  was  of  unsound  mind, 
and  incapable  of  knowing  the  nature  of  his 
act,  and  that  he  continued  to  be  so  at  the 
time  of  the  trial. 

The  Joint  Magistrate  proceeded  10  acquit 
the  prisoner,  and  direaed  that  he  should  be 
kept  in  custody  pending  the  orders  of  the 
Government. 

It  is  clear  that  this  course  is  erroneous* 
inasmuch  as,  under  Section  388  of  the  Code 
of  Criminal  Procedure,  the  Magistrate  was 
bound  to  stay  all  further  proceedings  in  the 
case. 

We,  therefore,  quash  the  acquittal,  and 
stay  further  proceedings. 


■Il  J« 
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The  13th  August  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Setori-Karr,  Judges, 

Compensation— Theft 

Criminal  Jurisdiction. 

Reference  by  Mr.  H.  C.  Sutherland.  Offi- 
ciating Magistrate  of  Backergunge,  under 
Section  ^S4^  ^^l  XXV,  of  186 1,  and 
Circular  Order^  dated  i^tk  July  1863, 
No.  18, 

Jalil  Munshi  versus  Farnan  Hossein. 

Compensation  cannot  be  awarded,  under  Section  270 
Code  of  Criminal  Procedure,  to  a  person  charged  with 
theft  under  Section  380  of  the  Penal  Code. 

Ccue. — ^This  was  a  case  of  theft  under 
Section  380  of  the  Penal  Code. 

The  Deputy  Magistrate  in  this  case 
ordered  a  compensation  of  Rupees  25  to  be 
paid  to  the  accused  under  Section  270  of 
the  Procedure  Code. 

The  order  of  the  Deputy  Magistrate  is 
clearly  illegal,  inasmuch  as  compensation  can 
only  be  awarded  under  Section  270  of  the 
Criminal  Procedure  Code  in  cases  under 
Chapter  XV. 

This  was  a  case  under  Section  380,  the 
procedure  for  which  is  laid  down  in  Chapters 
Xll.  and  XIV.  of  the  Code  of  Criminal  Pro- 
cedure. 

As  the  High  Court*  have  ruled  that  there 

is  no  appeal  from  an 
•  Vide  Sudder  Dewanny  order  awarding  com- 

^3*"'H^^r'j-™al!  pensation  under  Sec- 
Vol.  1..  p.  337.  tion  270,  I  cannot  m- 

terfere  in  the  matter. 
But  I  think  that  the  order  should  be 
quashed. 

Judgment  of  the  High  Court, — We  agree 
with  the  Magistrate.  The  order  is  illegal, 
and  must  be  quashed.  If  the  25  rupees  have 
been  paid  to  the  accused,  this  must  be  re- 
funded. 


The  20th  August  1866. 

Present  : 

The  Honble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Hurt— -Abetment — ^Wrong  conviction. ' 

Criminal  Jurisdiction. 

Referred  under  Section  jfj^,  Act  XXV,  of 
186 1  y  and  Circular  Order  No,  18 y  dated 
rsth  July  1863. 

Gour  Gobindo  Thakoor  and  another. 

Case  of  a  man  knocked  down  by  a  blow  behind  the 
ear,  and  then  hung  up  to  a  tree  where  he  was  found 
dead,  in  which  the  Magistrate  convicted  one  of  the 
prisoners  of  voluntarily  causing  hurt,  and  the  other  of 
abetting  the  same.  Conviction  quashed  with  a  view  to 
commitment  of  the  parties  implicated  before  the  Ses- 
sions. 

Seton-Karr,  J. — The  whole  of  the  pro- 
ceedings of  the  Joint  Magistrate  are  ex- 
tremely unsatisfactory  and  irregular.  It  is 
clear  to  me  that  Gour  Gobindo  and  Radha 
Thakoor  should  never  have  been  convicted 
of  hurt  by  the  Joint  Magistrate. 

If  the  evidence  of  the  witness  Wuzeer 
and  of  the  boy  Aralya  is  to  be  believed, 
Gour  Gobindo  struck  the  deceased,  Dil 
Mahomed,  a  blow  or  slap  which  knocked 
him  down,  and  then  Gour  Gobindo  and 
others  of  the  Thakoors,  without  enquiry  as 
to  whether  he  was  dead  or  not,  in  haste  hung 
him  up  to  a  tree,  so  as  to  make  it  appear  that 
he  had  committed  suicide.  If  Gour  Gobindo 
actually  killed  Dil  Mahomed  with  one  blow, 
and  then,  with  others,  hung  him  up  to  a  tree, 
Gour  Gobindo  himself  would  be  liable  to  be 
indicted  under  Section  304  (latter  portion) 
or  325  of  the  Penal  Code :  and  the  other 
Thakoors,  who  assisted  him  to  hang  up  the 
corpse,  would  be  liable  to  be  indicted  under 
Section  201  or  193  for  **causing  evidence  to 
disappear  "  and  "  fabricating  evidence." 

If,  however,  the  deceased  was  not  actually 
killed  by  the  blow,  but  was  killed  by  the 
suspension,  then  Gour  Gobindo  himself,  and 
also  all  the  other  Thakoors  who  took  part 
in  hanging  him  up  to  the  tree,  would  be 
clearly  liable  to  a  charge  of  culpable  homi- 
cide amounting  to  murder ;  for,  without 
having  ascertained  that  he  was  actually  dead, 
and,  under  the  impression  that  he  was  only 
stunned,  they  must  have  done  the  act  with 
the  intention  of  causing  death,  or  bodily 
injury  likely  to  cause  death,  and  without  the 
exceptions  provided  by  the  law  ;  or  they 
might  have  been  committed  for  culpable 
homicide  not  amounting  to  murder. 

The  witness  Wuzeer  does  not  positively 
say  that  the  deceased  died  at  once  when  he 
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fell  back  with  a  gurgling  sound,  and  it  would 
be  for  a  Judge  and  Assessors  to  say  whe- 
ther, on  the  evidence,  they  were  satisfied 
that  the  single  blow  from  Gour  Gobindo 
killed  Dil  Mahomed  at  once,  and  that  he  was 
.  already  dead  when  he  was  hung  up ;  or  whe- 
ther they  thought  that  his  death  was  caused 
by  his  being  hung  up  when  he  was  yet  alive. 
Of  course,  the  difference  in  the  view  which 
a  Court  might  take  of  the  facts  would  great- 
ly affect  the  verdict  and  the  punishment, 
and  as  to  this  I  give  no  opinion.  In  any 
view  of  the  case,  the  accused,  who  are  shewn 
to  have  taken  part  in  the  transaction,  should 
have  been  committed  to  the  Sessions  either 
under  Sections  304  and  325  and  Sections 
201  and  193,  or  else  under  Sections  302  and 
304  ;  and  it  is  clear  that,  if  Wuzeer  and  the 
boy  were  properly  examined  and  cross-ex- 
amined, and  if  the  Sessions  Judge  and 
Assessors  could  rely  on .  their  evidence,  a 
conviction  might  ensue  under  some  one  or 
other  of  the  above  Sections,  even  though 
the  body  was  so  decomposed  that  the  Medi- 
cal Officer  could  not  ascertain  the  cause  of 
death. 

We  ought  to  quash  the  proceedings  and 
senter\ces  against  Gour  Gobindo  and  Radha 
Thakoor,  and  the  Magistrate  should  take  up 
the  case  himself,  with  a  view  to  a  committal 
of  the  two  accused,  and  of  any  other  persons 
implicated  in  the  affair  with  reference  to  the 
above. 

Norman^  J, — The  prisoner  Gour  Gobindo 
Thak<x)r  has  been  convicted,  hy  the  Joint 
Magistrate  of  Mymensing,  of  voluntarily 
causing  hurt  to  one  Dil  Mahomed,  and  sen- 
tenced to  one  month's  rigorous  imprisonment ; 
and  Radha  Thakoor,  for  abetting  the  same,  to 
14  days'  rigorous  imprisonment. 

According  to  the  evidence  of  two  eye  wit- 
nesses, whose  testimony  the  Joint  Magistrate 
thinks  reliable,  Dil  Mahomed  was  returning 
from  the  house  of  one  Osman  Mir  Talook- 
dar  when  he  was  met  by  the  prisoner  Gour 
Gobindo  and  other  members  of  the  family 
(Thakoors)  who  had  been  called  by  the  pri- 
soner Radha  Thakoor.  Dil  Mahomed  made 
some  observation  as  to  their  encroaching  on 
his  land,  and  threatened  to  complain.  Gour 
Gobindo  struck  him  on  the  left  ear,  and  he 
fell  down.  Upon  this,  all  ihe  Thakoors  pre- 
sent, including  the  prisoners,  took  up  his 
body,  and  hung  it  on  a  tree,  where  it  was 
found  dead  a  few  hours  afterwards.  The 
case  was  reported  at  the  Thannah  apparently 
on  the  same  day,  Wednesday,  the  2nd  of 
May.  * 


There   is   nothing  to  shew  that  Dil  Afa- 
homed  was'  dead  when  his  body  was  sus- 
pended to  the  tree.     The  witnesses  do  not 
say  so,  and  probably  could  not  have  said  so 
if  the   Magistrate  had  asked  the  question. 
In  speaking  of  the  hanging  up  of  the  body, 
they  use  a  term  which  the  Magistrate  has 
translated  "  corpse."     If  the  Magistrate  had 
put  the  question  to  the  Civil  Surgeos,  he 
would  probably  have  been  informed  that  it 
is  most  unlikely  that  the  deceased  should 
have  been  killed  outright  by  the  blow  on 
the  ear,  and  was  actually  dead  when  sus- 
pended, though  he  may  have  been  insensible. 

First,  then,  assuming  that  Dil  Mahomed 
was  not  killed  by  the  blow.  The  Thakoois 
appear  to  have  come  out  in  a  body  with  the 
apparent  object  of  attacking  or  getting  up  a 
quarrel  with  the  deceased.  Gour  Gc^indo 
knocked  him  down,  and  then  all,  without 
waiting  to  see  whether  he  was  alive  or  dead, 
hung  him  up  on  a  tree,  and  thereby  killed 
him.  They  should  all  have  been  put  on 
their  trial  for  murder.  It  seems  to  me  that 
a  Jury  or  Judge,  on  the  facts,  might  faiiiy 
presume  that  they  intended  to  do  what  they 
actually  did,  viz,,  to  kill  him.  1  may  observe 
that  the  evidence  does  not  shew  that  the 
Thakoors  endeavoured  to  revive  the  de- 
ceased, or  that  their  conduct  was  that  of  men 
who,  having  found  that  Gour  Gobindo  had 
accidentally  killed  Dil  Mahomed,  hill  of 
regret  and  alarm,  hung  up  the  body  with 
the  object  merely  of  saving  their  conuade 
by  producing  a  false  impression  as  to  the 
cause  of  his  death. 

Suppose,  secondly,  that  the  Thakoors  had 
no  intention  of  killing  the  deceased,  but, 
finding  him  insensible,  without  enquiry  whe- 
ther he  was  dead  or  alive,  or  giving  him  time 
to  recover,  under  an  impression  that  he  ▼» 
dead,  hung  him  to  the  tree,  and  thereby  killed 
him.  It  appears  to  me  that  they  might  all 
have  been  put  on  their  trial,  under  Section 
304,  for  culpable  homicide  not  amounting  to 
murder. 

I  think  a  Jury  might  fairly  presume 
against  them  that  they  must  have  known 
that  they  were  likely  hy  that  act  to  csase 
death.  They  did  not  know,  they  could  not 
know,  and  thus  took  no  pains  to  ascertain, 
whether  Dil  Mahomed  was  dead,  and  thev 
must  have  known  that  it  was  possible  that 
some  spark  of  life  still  remained.  If  ther 
really  and  bond  ^de  did  enquire,  and.  after 
examination,  believed  him  to  be  dead  when 
he  was  not  dead,  and  killed  him  by  hangios 
him,  it  is  clear  that  all  the  party  might  be 
convicted    under  the  338th  Section*    The 
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hanging  him  up  was  at  the  least  a  rash  act^ 
and  wholly  inexcusable. 

Lastly,  supposing  that  the  blow  on  the 
ear  of  Dil  Mahomed  killed  him  on  the  spot, 
I  think  it  certain  that  the  Civil  Surgeon 
would  have  said,  if  asked,  that  a  blow  cap- 
able of  causing  the  instantaneous  death  of 
an  ordinary  man  must  have  been  a  very 
violent  one.  To  strike  such  a  blow  in  such 
a  place  is  a  violent  and  rash  act ;  it  caused 
•  such  hurt  as  endangered  (in  fact,  it  destroy- 
ed) the  life  of  Dil  Mahomed  ;  and  the  striker, 
Gour  Gobindo,  might,  in  my  opinion,  have 
been  committed  for  trial  either  under  Sec- 
tion 325  or  under  the  338th  Section,  if  he 
did  not  intend  to  cause  grievous  hurt ;  and 
in  this  last  supposed  case,  all  the  other  Tha- 
koors,  in  removing  the  body  trom  the  place 
where  it  had  fallen  when  struck  down  by 
Gour  Gobindo,  and  hanging  it  on  the  tree,  ap- 
pear to  me  to  have  caused  the  disappearance 
of  evidence  of  the  offence  committed  by  Gour 
Gobindo,  and  might  have  been  committed 
under  Section  201  for  causing  the  disappear- 
ance of  evidence,  or  Section  193  for  fabri- 
cating false  evidence. 

The  Joint  Magistrate  would  have  done 
well  to  restrain  the  flights  of  his  imagina- 
tion, and  dispose  of  the  case  simply  on  the 
evidence  before  him. 

He  says,  "  The  posi  mortem  examination 
*'  gives  no  clue  to  the  cause  of  death,  and 
"  the  evidence  does  not  either.  Any  number 
"  of  surmises  might  be  hazarded.  The 
"  accused  cannot  be  held  to  have  caused  the 
*'  death  of  the  deceased." 

Now,  if  the  Joint  Magistrate  had  let 
surmises  alone,  he  would  have  had  no  diflScul- 
ty  in  coming  to  the  conclusion  that  if  a  man 
is  knocked  down  by  a  blow  behind  the  ear,  is 
then  hung,  and  is  found  dead  upon  the  tree, 
that  he  died  either  from  the  blow  or  the 
hanging.  It  would  be  a  very  serious  matter 
if  an  offender  were  to  be  allowed  to  escape 
^  because  a  too  critical  Joint  Magistrate  can- 
not determine  at  what  precise  point  in  the 
course  of  a  series  of  acts  of  violence,  each 
capable  of  producing  death,  an  unfortunate 
man  expired  under  the  hands  of  those  who 
were  ill-using  him.  The  Joint  Magistrate 
should  not  have  indulged  in  *'  any  number 
of  surmises "  as  to  the  cause  from  which 
death  may  have  resulted,  when  there  are 
obvious  causes  detailed  in  evidence  to  which 
the  effects  found  to  exist  are  referable,  and 
from  which  they  would  have  resulted  in  the 
ordinary'  course  of  nature. 

The  Joint  Magistrate's  view  of  the  law,  | 
that  the  offence,  if  proved,  is  one  of  causing 

d^ol.  VI. 


hurt  or  criminal  force,  is  wholly  erroneous ; 
and  the  sentence  of  one  month's  imprison- 
ment on  Gour  Gobindo,  and  fourteen  days' 
imprisonment  on  Radha,  are  simply  and 
utterly  absurd  as  a  punishment  for  the 
offence. 

We  quash  the  conviction,  and  direct  that 
the  case  be  again  taken  up  before  the  Ma- 
gistrate of  the  District,  who  will  enquire 
whether  all  the  Thakoors  present  oitght 
not  to  be  committed  for  trial  on  any  or  ail 
of  the  charges  to  which  I  have  called  at- 
tention. If  there  is  a  difficulty  in  ascertain- 
ing the  facts,  the  accused  may  be  convicted 
on  alternative  charges  under  Section  72. 

The  Magistrate  will,  no  doubt,  enquire 
whether  the  deceased  really  was,  on  the 
morning  in  question,  at  the  house  of  Osman 
Mir,  and  whether,  when  he  left,  he  was  in 
good  health  and  in  his  right  senses. 


The  25th  August  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Mnrder  ( by  consent )— Evidence. 

Queen  versus  Anunto  Rumagat. 

Committed  by  the  Magistrate,  and  tried  hy  the 
Sessions  Judge  of  West  Burdwan,  on  a 
charge  of  murder. 

In  a  case  of  murder  by  consent— Held  that  evidence 
of  consent,  which  would  be  sufficient  in  a  civil  trans- 
action, must  be  equally  sufficient  in  exculpation  of  a 
prisoner's  guilt. 

In  this  case  the  prisoner  has  been  convicted, 
on  his  own  confession,  of  the  murder  of  his 
wife,  and  has  been  sentenced  to  death.  It 
appears  that  he  is  26  years  of  age,  and  that 
she,  at  the  time  of  her  death,  was  about  20 ; 
and  that  four  months  before  the  event  occur- 
red, which  is  the  subject  of  the  present  en- 
quiry, they  lost  their  only  child,  a  boy  of  5 
years  old.  Both  the  prisoner  and  his  wife 
bore  a  good  character ;  they  were  not  in  want 
of  money,  and  there  was  no  dispute  between 
them. 

The  prisoner  has  never  attempted  to  con- 
ceal his  guilt,  or  to  defend  himself  in 
any  way  from  the  charge  of  murder. 

The  story  he  tUls  us  is  that,  being  over- 
whelmed  with  grief  for  the   loss  of    their 
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child,  he  and  his  wife  had  determined  to  kill  ! 
themselves ;  that  for  some  weeks  they  wander- 
ed about  the  countr}',  and  that,  on  one  occa- 
sion, he  expressed  his  determination  to  kill 
himself,  when  his  wife  begged  of  him  to  kill 
her  also,  as  she  could  not  summon  up  courage 
to  do  it  herself.  He  says  that  he  then  tested 
her  sincerity  by  striking  at  her  three  times 
with  an  axe,  but  purposely  missing  her,  and 
that  as  she  never  flinched,  he  was  convince'd  she 
was  sincere.  Nevertheless,  he  determined  not 
to  kill  her  or  himself  then,  and  returned  to  the 
village  from  which  he  set  out,  to  the  house  of 
one  Nuffer,  a  wheelwright,  at  whose  house 
Kanto  the  prisoner's  brother  was  also  residing. 
The  prisoner  himself,  being  a  wheelwright, 
worked  for  Nuffer;  and  he  says  that,  after 
being  there  4  or  5  days,  he  and  his  wife  saw  a 
child  so  like  the  one  they  had  lost,  that  they 
both  began  to  weep,  and  that  they  then  again 
resolved  to  commit  suicide.  He  asserts  that 
the  wife  repeated  her  request  thai  he  should 
kill  her  before  killing  himself,  and  he  says  that 
he  accordingly  did  so  by  striking  her  three 
blows  with  an  adze.  After  having  done  this, 
however,  he  did  not  proceed  to  kill  him- 
self, but  called  his  brother  who  took  the  adze 
from  him,  and  he  made  no  subsequent  attempt 
on  his  life,  but  requested  that  the  Police 
might  be  sent  for.  This  was  done,  and  the 
prisoner  was  taken  before  the  Magistrate, 
where  he  made  a  full  confession,  and  expressed 
his  desire  to  be  hanged,  in  which  desire  he 
has  ever  since  persisted. 

The  prisoner,  on  his  trial,  made  substan- 
tially the  same  statement  as  he  did  before  the 
Magistrate.  The  Sessions  Judge  thinks  that 
there  is  a  discrepancy  between  the  state- 
ments, because  before  the  Magistrate  the  pri- 
soner stated  that  his  wife  was  asleep,  whereas 
the  statement  at  the  trial  would  lead  to  the 
inference  that  she  was  awake  when  he 
killed  her;  but  all  he  said  before  the  Magis- 
trate was  that  his  wife  and  others  were, 
on  the  night  in  question,  sleeping  outside  the 
house,  but  he  does  not  say  that  his  wife  was 
asleep  at  the  time  he  killed  her. 

Three  witnesses  were  called  by  the  Sessions 
Judge — Nuffer,  in  whose  house  the  prisoner 
and  his  wife  were  staying;  Kanto,  the  prisoner's 
brother ;  and  the  Ghatwal  who  was  sent  for. 
Their  evidence  throws  but  little  light  on  the 
matter,  but  there  is  in  it  this  discrepancy,  that 
the  Ghatwal  says  that  when  he  had  seen  the 
prisoner,  he  was  always  grieving,  whereas 
Nuffer  says  that  he  had  never  seen  either  the 
prisoner  or  his  wife  lamenting  or  in  grief. 
These  witnesses  express  their  opinion,  from 
the  position  in  which  the  8ody  was  found,  that 
the  woman  must  have  bee:i  killed  in  her  sleep. 


We  do  not  think  the  prisoner's  stdry  so 
improbable  as  that  we  are  entitled  to  reject 
it.     We  are  at  a  loss  to  account  for  his  coo- 
duct   in   any   other  way   than   that  he 
acting  under  some  violent  emotion  such 
he  describes.    The  only  doubt  in  our  mind 
arises  from  his  having  aroused  his  brother 
after  having  killed  his  wife,  without  attempt- 
ing his  own  life.     But  though  his  courage 
failed  him  at  that  moment,  he  never  seemf 
to  have  really  changed  his  mind  as  to  his* 
desire    to    die,    having   ever   since    testified 
anxiety   that  he   should    be   con\icted    and 
hanged. 

But  although  the  prisoner's  story  be  true, 
still  he  is  guilty  of  murder,  unless  he  can  be 
brought  within  the  provisions  of  Excepdon 
5  to  Section  300  of  the  Indian  Penal  Code, 
which  provides  that  "  culpable  homicide  is 
not  murder  when  the  person  whose  death 
is  caused,  being  above  the  age  of  18  years, 
suffers  death  or  takes  the  risk  of  death  vith 
his  own  consent." 

The  Sessions  Judge  was  of  opinion  that 
this  Section  did  not  apply,  because  he  \**as  oi 
opinion  that  the  woman  was  killed  vhilse 
she  was  asleep. 

But,  admitting  this  to  be  so«  still  the 
question  arises  whether  the  prisoner  had  not 
reasonable  grounds  for  believing  that  the 
woman  was  still  a  consenting  party  to  her 
death.  Assuming,  as  we  do,  that  the  prisoner's 
story  is  true,  what  possible  reason  conld  he 
have  for  thinking  that  she  had  abandoned 
the  intention  which  she  had  once  so  clearly 
entertained,  and  had  so  long  preserved, 
even  if  it  were  not  repeated  at  the  verv 
time  he  struck  her  ?  If  this  had  been  a 
civil  transaction,  there  would  have  been  ample 
evidence  of  consent,  and  it  can  hardly  be 
said  that  evidence  which  would  be  safficient 
in  a  civil  transaction  is  insufficient  in  excul- 
pation  of  a  prisoner's  guilt. 

We  are  of  opinion,  therefore,  that  there  is 
suHicient  evidence  that  the  deceased  soiTered 
death  with  her  own  consent,  to  entitle  the 
prisoner  to  the  benefit  of  this  Exceptiasu 
Still,  the  prisoner  is  undoubtedly  guilcr  of 
culpable  homicide,  and  it  remains  to  consider 
what  punishment  ought  to  be  inflicted  upon 
him  under  Section  304  :  and,  taking  all  the 
circumstances  of  the  case  into  consideratkHL 
we  think  a  sentence  of  15  years'  transpon-* 
tion  a  proper  punishment. 

We,  therefore,  annul  the  conviction  nd 
sentence  passed  upon  the  prisoner,  and  in 
lieu  thereof  convict  him.  of  culpable  homi- 
cide not  amounting  to  murder,  and  order  him 
to  be  transported  for  15  years. 
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•         The  27th  August  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Maintenance  (of  wife). 

Criminal  Jurisdiction. 

Re/erred  under  Section  434  0/  the  Criminal 
Code  of  Procedure^  and  Circular  Order 
No,  18,  dated  the  isth  July  1863. 

Mussamut  Jesmut 

versus 

Shoojaut  Ali. 

The  inabiiity  of  a  husband  and  wife  to  ag-ree  to  live 
to||[ether  is  no  ipround  for  decreeing^  a  separate  main- 
tenance to  the  wife. 

We  concur  with  the  Sessions  Judge,  and 
quash  the  proceedings.  There  is  no  evidence 
of  habitual  cruelty,  and  none  whatever  that 
the  husband  is  unwilling  to  support  his  wife. 
The  husband  himself,  on  the  contrary,  ex- 
pressly says  that  he  is  willing  to  support  the 
applicant,  but  that  she  went  off  to  her 
mother.  The  Magistrate's  finding  merely 
amounts  to  the  existence  of  a  disagreement 
between  the  husband  and  wife.  He  says 
they  cannot  agree  to  live  together,  but  this  is 
no  ground  for  decreeing  to  the  wife  a  separate 
maintenance.  The  order  for  maintenance  is 
annulled. 


The  27th  August  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge. 

Rape— Punishment 

Queen  versus  Jhantah  Noshyo. 

Committed  by  the  Officiating  Magistrate,  and 
tried  by  the  Sessions  Judge  0/  Kungpore, 
on  a  charge  of  rape. 

The  measure  of  punishment  in  a  case  of  rape  should 
not  depend  on  the  social  position  of  the  party  injured, 
^t  on  the  greater  or  less  atrocity  of  thf  crime,  the  con- 
^ct  of  the  criminal,  and  the  defenceless  and  unpro- 
tected htate  of  the  injured  female. 

From  the  direct  evidence,  and  from  the 
Imedical  evidence,  this  appears,  as  the  Judge 
lays,  10  be  a  clear  case  of  rape. 

I  see  no  reason  10  interfere  with  the  sen- 
tence; but  1  cannot  concur  with  the  Judge's 
remarks  that  the  social  position  of  the  party 
injtired  ought  to  guide  a  Court  to  the  measure 


of  punishment  to  be  inflicted  on  the  party 
committing  the  injury.  The  measure  of 
punishment  should  be  proportioned  to  the 
greater  or  less  atrocity  of  the  crime,  to  the 
conduct  of  the  criminal,  and  to  the  defenceless 
and  unprotected  state  of  the  injured  female, 
whether  that  female  were  a  low  native  or  a 
high  European. 

Moreover,  I  am  not  sure  as  to  the  girl's 
prospects  in  life  not  being  injured. 

The  appeal  is  rejected. 


The  27th  August  1866. 

Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges, 

Mischief. 

Miscellaneous  Case. 
Ram  Golam  Singh,  Petitioner, 

The  authority  vested  in  the  Criminal  Court  of 
punishing  persons  for  acts  of  mischief  is  one  which 
must  be  exercised  with  |;Teat  caution,  and  it  must  be 
very  clear,  before  conviction,  that  the  accused  has 
brought  himself  within  the  meaning  of  Section  425  of 
the  Penal  Code. 

After  an  attentive  consideration  of  this 
case,  we  are  of  opinion  that  no  sufiScient 
reason  has  been  shown  for  disturbing  the 
proceedings  of  the  Magistrate's  Court  on  the 
ground  of  error  in  law. 

The  conviction  has  been  affirmed  by  the 
Sessions  Judge  upon  considerations  somewhat 
different  from  those  which  influenced  the 
Joint  Magistrate,  and,  indeed,  upon  a  different 
view  of  the  case. 

We  are  not  prepared  to  say  that  we  should 
have  drawn  the  same  inferences  from  the 
evidence  that  have  been  drawn  below,  nor 
have  the  proceedings  been  altogether  unsatis- 
factor}'.  But  they  do  not,  in  our  opinion, 
exhibit  any  such  legal  defect  that  we  should 
be  bound  to  set  them  aside. 

The  authority  vested  in  the  Criminal  Court 
of  punishing  persons  for  acts  of  "  mischief  " 
is  one  which  must  be  exercised  with  great 
caution,  and  it  must  be  very  clear,  before 
conviction,  that  the  accused  has  brought  him- 
self within  ihe  true  meaning  of  the  425th 
Section  of  ihe  Penal  Code,  otherwise  this 
provision  of  ihe  law  will  be  frequently 
resorted  to  as  a  trenchant  mode  of  deciding 
di>puied  civil  questions  of  right. 

This  offence  involves  the  intent  to  cause,  or 
the  knowledge  of  the  likelihood  of  causing, 
wrongful  loss.  Wrongful  loss  (Section  23, 
Indian  Penal  Code)  is  "  the  loss,  by  unlawful, 
means,  of  property  10  which  the  person  losing 
it  is  legally  entitled.^ 
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The  question  is  whether  the  act  done  bj 
the  petitioner  (the  levelling,  partial  filling 
up,  and  cultivating  of  a  water-course  over  his 
l^nds  which  conveyed  water  to  the  lands  of 
the  prosecutor)  came  within  this  definition. 
If  it  did,  then  it  was  a  species  of  mischief  to 
which  the  law  (Section  430)  assigns  a 
specially  severe  punishment. 

It  is  explained  in  Section  425  (Explana- 
tion 2)  that  the  act  constituting  mischief  may 
be  one  which  affects  the  property  of  the 
person  who  commits  it. 

And  it  is  evident  that  ''  means  '  in  them- 
selves lawful  may  be  "  unlawful,"  because  of 
their  tendency  to  injure  others.  Thus,  the 
act  of  rendering  this  channel-bed  fit  for 
bearing  crops  would  be  unlawful  if,  in  order 
to  the  doing  so,  the  bed  was  filled  up  or 
raised  in  such  a  manner  as  the  petitioner 
knew  would  obstruct  the  flow  of  water  to  the 
prosecutor's  land — if  the  petitioner  knew  or 
believed  that  the  prosecutor  was  entitled  to 
have  the  water  flow  in  that  manner. 

It  cannot  be  denied  there  was  some 
evidence  of  that  knowledge,  and  we  are  by 
no  means  satisfied  (if  we  may  express  an 
opinion  at  all  upon  the  facts)  that  the  act 
complained  of  was  not  done  maid  fide  with 
the  intention  of  infringing  upon  such  rights. 

We  do  not,  therefore,  think  it  is  a  case  in 
which  the  Court  is  called  upon  to  disturb 
either  conviction  or  sentence,  and  we  reject 
the  application. 


against  them.  No  doubt,  they  are  civilly  re- 
sponsible for  the  act  of  their  ser\'anl,  even  if 
done  without  their  express  authority.  Bat  a 
master  is  not  criminally  responsible  for  the 
wrongful  act  of  the  servant,  unless  he  can 
be  shewn  to  have  expressly  authorized  such 
act. 


The  27th  August  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Master  (Liability  of)* 

Criminal  Jurisdiction.  . 

Re/erred  under  Section  ^j^  of  the  Code  of 
Criminal  Procedure^  and  Circular  Order 
No.  18,  dated  i^th  July  iS6j. 

Suffer  Ally  Khan 

versus 

Golam  Hyder  Khan,  Newaz  Ali  Khan,  and 
Beedvokee  Domnee. 

A  master  is  not  criminally  responsible  for  the-wrongf- 
fiil  act  of  a  servant,  unless  he  can  be  shown  to  have 
expressly  authorized  it. 

The  conviction  must  be  quashed.  There 
appears  to  be  no  evidence  that  the  accused 
Golam  Hyder  Ali  and  Newaz  Ali  actually 
fjave.  an  order  to  the  third  defendant  to  com- 
n>it  the  damage  complained  of.  The  state- 
ment of  the  third  defendant  is  not  evidence 


The  27th  August  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr,  Jut^. 

Nikah  Marriag^e — Sections  494  and  495,  Penal 

Code. 

Queen  versus  J  udoo  Mussulmanee  and  Beedhy 

Bewah. 

Committed  by  the  Magistrate,  and  tried  by  the 
Officiating  Sessions  Judge  of  Nuddea,  on  a 
charge  of  bigamy. 

A  Nikah  marriagfe  falls  within  the  purview  of  Sections 
494  and  495  of  the  Penal  Code. 

I  HAVE  sent  for  the  papers,  and  have  read 
all  the  evidence  on  account  of  the  coinparative 
novelty  and  singularity  of  this  case. 

Of  the  facts  there  can  be  no  question,  and 
they  are  rightly  explained  by  the  Sessions 
Judge,  and  were  within  the  province  of  the 
Jury.     It  is  clear  that  Beedhy  and  Judoo,  pre- 
tending to  be  mother  and  daughter,  between 
them  deliberately  and   deceitfully   led   Shsi- 
bal  Sheik  into  a  marriage  with  Judoo  in  the 
life-time  of  the  complainant  Hyder  Sheik, 
whose  house  they  left  during  his  temporary 
absence.     The  marriage  with  Shahal  was    a 
"  Nikah, ''  but  this  does  not  appear  to  me  to  take 
the  offence  out  of  the  purview  of  Sections 
494  and  495  of  the  Penal  Code.     The  As- 
sessors, who  seem  to  be  intelligent  Mahome- 
dan  gentlemen,  clearly  did  not  think  so  ;  and 
a  Nikah  certainly  appears  to  me  to  fall  within 
the  definition  of  those  Sections.     The  framers 
of  the  Code  could  scarcely  have  intended  to 
prevent  second  marriages  by  the  wife  during- 
the  life-time  of  the  husband,  and  to  punish 
persons  who  concealed  the  fact  of  the  first 
marriage,  while  at  the  same  time  they  left  a 
loophole  to  persons  against  whom  such  facts 
were  established,  by  allowing  them  to  ai^ 
that  the  second  marriage  was  only  a  Xikdb^ 
and  was  no  marriage  at  all.     A  Nikah  is  a 
welUknown  and  a  well-established  form  of 
marriage  with  the  Mahomedans. 

This  point  is  not  urged  in  the  petition  of 
appeal,  but  it  seems  to  have  been  considered 
by  the  Sessions  Judge  and  also  by  the 
Assessors ;  and  I  see  no  reason  to  think  ilot 
ihe  conviction  is  not  perfectly  legal.  The 
sentences  are  not  too  severe. 
^    The  appeals  are  rejected. 
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The  27th  August  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chtef 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Land  Disputes— Procedure. 

Petition  against  an  order  of  the  Officiating 
*    Magistrate  of  Purneah,   dated  the    nth 
April  1866. 

Ainrithnath  Jha,  Petitioner, 

versus 

Ahmed  Reza  and  Enayet  Hossein, 
Opposite  Party. 

Messrs,  G.  C.  Paul  and   W.  E,  Peacock  and 
Baboo  Tarucknath  Sein  for  Petitioner. 

Messrs,  R,  V,  Doyne  and  C,  Gregory  for 

Ahmed  Reza. 

Mr,  R,  T,  Allan  for  Enayet  Hossein. 

In  a  case  of  disputed  possession  of  land  under  Section 
ti8i  Code  of  Criminal  Procedure — Held  that  the 
Magistrate  was  wrong*  in  not  recording  a  sufficient  pro- 
ceeding' showing  the  grounds  upon  which  he  was 
satisfied  that  the  dispute  was  one  likely  to  lead  to  a 
breach  of  the  peace;  and  that,  if  the  parties  consented 
to  waive  that  point  by  consenting  to  go  into  the  whole 
question^  the  Magistrate  was  wrong  in  taking  the  title 
of  one  person  as  prima  faice  evidence  of  his  possession, 
and  throwing  the  onus  on  the  other,  and  precluding  that 
other  from  proving  his  title. 

Peacock,  C.  J, — It  appears  to  me  that 
there  is  error  in  law  in  the  Magistrate's 
proceedings  in  this  case,  and  that  the  Ma- 
gistrate's orders  ought  to  be  quashed. 

Section  318  of  the  Code  of  Criminal  Pro- 
cedure says  ;  **  Whenever  the  Magistrate 
*•  of  the  District,  or  other  Officer  exercising 
**  the  powers  of  a  Magistrate,  shall  be  sa- 
'''tisfied  that  a  dispute,  likely  to  induce  a 
**  breach  of  the  peace,  exists  concerning 
**  any  land,  premises,  water,  fisheries,  crops, 
*'  or  other  j)roduce  of  land,  within  the  limits 
**  of  his  jurisdiction,  he  shall  record  a  pro- 
*'  ceeding  stating  the  grounds  of  his  being 
'•  so  satisfied." 

Now,  the  Magistrate  in  this  case  appears 
10  me  not  to  have  stated  any  sufficient 
ground  for  his  bemg  satisfied  that  a  dis- 
pute concerning  land  existed  which  was 
likely  to  produce  a  breach  of  the  peace.  It 
appears  that  four  persons  (Koonjlal  Sing, 
who  was  an  under-farmer,  Brijolall  Sing,  who 
was  alleged  to  be  a  farmer,  and  two  others) 
had  made  complaints  against  Amrithnath 
Jha.  The  Magistrate  recorded  the  follow- 
ing proceeding : —  • 

"  All  these  cases  came  before  me  on  the 
"  appearance  of  both  parties.  It  appeared 
'*  that  between  Syed  Ahmed  Reza  and  Syed 


"  Enayet  Hossein  of  the  first  part,  and  Am- 
"  rithnath  Jha,  owner  of  milik,  of  the  second 
**  part,  a  dispute  regarding  m^l  proprietor- 
"  ship  and  milik  is  going  on,  and  both  par- 
*'  ties  are  instigating  their  dependants  in 
"  order  to  harass  each  other,  and  there  is  no. 
**  reason  to  hope  for  any  cessation  or  discon- 
**  tinuance  of  the  disputes  and  affrays  from  a 
."  mere  enquiry  into  the  cases  above  men- 
"tioned." 

The  Magistrate  does  not  state  why  he 
was  satfsfied  that  this  dispute  regarding 
the  land  was  likely  to  produce  a  breach  of 
the  peace.  Now,  what  was  the  dispute 
with  Amrithnath  Jha?  In  all  probability 
Amrithnaih  Jha  was  claiming  to  receive  the 
rents  from  the  ryots  who  were  the  persons 
in  possession  of  the  land,  and  the  under- 
farmers  or  farmers  made  a  similar  claim. 
The  jMagistrate  goes  on  : — 

"  It  appeared  expedient  to  strike  off  the 
"  files  all  these  petty  cases,  and  to  set  up 
**  and  decide  a  case  between  the  real  dis- 
**  puting  parties  under  Section  318  in 
**  order  that  the  actual  subject  of  dispute 
"  may  be  at  once  put  an  end  to,  and  the 
"  agents  of  both  parties  approved  of  this 
"  proposition  :  therefore  it  is  ordered  that  the 
"  cases  be  struck  off  the  file,  and  the  ori- 
"  ginal  proceedings  be  considered  as  the 
"  basis  of  the  case  under  Section  318;  and, 
"  inasmuch  as  both  parties  are  present,  it 
"  is  not  considered  necessary  to  issue  a 
'*  summons,  but  their  signatures  are  taken." 

Now,  supposing  the  agent's  assent  would 
sufliciently  get  rid  of  the  objection  founded 
on  the  Magistrate's  omission  to  record  a 
proper  proceeding,  what  did  the  parties 
really  consent  to }  They  consented  (in  order 
to  put  an  end  to  the  disputes)  to  proceedings 
being  taken  under  Section  318.  The  Magis- 
trate having  passed  an  order  for  proceeding 
under  that  Section,  Amrithnath  Jha  merely 
declared  by  his  signature  that  he  was  present 
in  Court  and  aware  of  the  notice  which  the 
Magistrate  had  issued,  and  therefore  no  fur- 
ther summons  would  be  necessar}*.  The  case 
might  therefore  proceed  as  if  Amrithnath 
Jha  had  been  summoned.  This  took  place 
on  the  26th  February. 

Then  Amrithnath  Jha  was  made  the  first 
party,  and  Ahmed  Reza  the  second  party. 
No  reason  was  given  at  the  time  why 
Amrithnath  Jha  should  be  made  first  party, 
and  Ahmed  Reza  the  second  party ;  nor  was 
any  order  to  that  effect  then  made  or  consented 
to  by  the  parties.  But  the  Magistrate,  wh^n 
he  gave  his  final  decision,  explained  his*v^ 
reaaonB  for  makiilg  Amrithnath  Jha  the  first 
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party,  and  throwing  the  onus  of  proof  upon 
him. 

It  appears  from  a  proceeding  dated  the  27th 
February  that  a  number  of  documents  were 
filed  by  the  first  party,  and  the  Magistrate 
says :  "  Owing  to  the  enormous  number  of 
'*  documents  filed  by  the  parties,  I  find  it 
"  impossible  to  go  through  tfiem  all  in  one 
"  day ;  and  as  the  parties  state  that  they 
"  have  two  cart-loads  more  of  papers  to  bring, 
"  I  think  it  better  to  postpone  the  case  for 
"  the  present/'  Those  documents,  of  course, 
would  not  shew  which  person  was  in  pos- 
session. They  w^ould  only  shew  title.  But 
the  Magistrate  says  :  "To  prevent  the  par- 
"  ties  from  flooding  the  Court  with  irrelevant 
"  documents,  I  lay  down  the  two  following 
"  issues  as  those  to  be  enquired  into  : — 

**  ist, — What  is  the  land  in  dispute,  1*.  ^.,  in 
"  what  place  is  it  situated,  and  what  are  its 
**  boundaries  ? 

*' 2nd, — Who  is  at  present  in  actual  pos- 
**  session  of  the  disputed  land  ?  " 

It  appears  that  the  Magistrate  never  tried 
the  first  issue.  He  called  upon  Amrithnath 
Jha  to  put  in  the  boundaries  of  what  he 
claimed,  but  did  not  call  on  Ahmed  Reza  to 
put  in  the  boundaries  of  the  land  which  he 
claimed  ;  or,  if  he  did  call  on  Ahmed  Reza  to 
do  so,  Ahmed  Reza  never  put  in  the  bound- 
aries of  the  land  which  he  claimed.  Had  he 
done  so,  it  might  have  appeared  that  what 
he  was  claiming  was  part  of  Kantee. 

In  any  case,  the  Magistrate  has  not  settled 
what  are  the  lands  out  of  which  the  dispute 
has  arisen  which  led  him  to  believe  that 
there  would  be  a  breach  of  the  peace. 

The  second  issue  laid  down  by  the 
Magistrate  was,  "  Who  is  at  present 
in  actual  possession  of  the  disputed 
land  ?*'  Now,  the  ryots  were  probably  the 
persons  in  actual  possession  of  the  disputed 
land.  Probably  what  was  meant  was  which 
of  the  parties  is  in  receipt  of  the  rents  from 
the  person  in  actual  possession. 

Now^,  title-deeds  showing  that  Amrithnath 
Jha  was  entitled  to  hold  lakheraj  land  in 
Soorjapore  would  not  prove  what  lands  were 
in  dispute  between  the  parties,  and  certainly 
would  not  show  which  party  was  in  posses- 
sion of  the  subject  matter  of  dispute.  The 
Magistrate  says,  he  will  not  look  at  the  title- 
deeds.  But  then  does  he  deal  wiih  the  case 
throughout  on  the  same  principle  ?  It  is  quite 
clear  that,  under  Section  318,  the  matter  of 
title  ought  not  to  be  taken  as  primd  facie 
evidence  of  possession,  because,  if  title  is  to 
oe'taken  as /r2'wf?y"rt^/>  evidence  of  possession 
in  determining  questions  under  Section  318, 


it  would  be  necessary  to  enter  Into  .the 
question  of  title,  and  that  would  throw  upon 
the  Magistrate  the  very  enquiry  which  it  is 
the  object  of  that  Section  to  avoid,  for  the 
Section  expressly  enacts  : — 

"  The  Magistrate  or  other  Officer  as 
"  aforesaid  shall,  without  reference  to  the 
"  merits  of  the  claims  of  any  party  to  a  right 
"  of  possession,   proceed  to  enquire  which- 

*"  party  is  in   possession  of  the  subject  of 
"  dispute." 

The  Magistrate  having  by  his  order  pro- 
perly shut  out  the  evidence  of  title  by  re- 
fusing to  receive  any  papers  which  did 
not  bear  upon  the  issues  laid  down,  ought 
first  to  have  ascertained  distinctly  what  was 
the  subject-matter  in  dispute,  and  then,  with- 
out reference  to  any  question  of  title,  have 
determined  which  party  was  in  possession  of 
it.  Instead  of  doing  that,  the  Magistrate, 
having  precluded  Amrithnath  Jha  from 
proving  his  title,  proceeds  to  use  matter  of 
title  as  presumptive  evidence  of  possession. 
and  upon  that  evidence  throws  upon  Amrith- 
nath Jha  the  onus  of  proof.     He  says : — 

"  The  second  party,  Syed  Ahmed  Reza  and 
"  Enayet  Hossein,  are  the  recorded  propric- 
"  tors  of  the  revenue-paying  estate  of  Soorja- 
"  pore.  The  legal  presumption,  therefore,  is 
'^that  they  are  in  actual  possession  of  that 
"  estate.  If  any  one  disputes  this  fact,  the 
''  onus  prohandi  lies  on  him.  Amrithnath 
'^  Jha  disputes  the  possession  of  the  zemin- 
'^  dars  as  regards  the  estates  mentioned  in  his 
"  statement.     To  put  a  stop  to  much  violence 

'  ''  and  discord,  I  instituted  the  case  under 
'^Section    318,    and,  seeing   that    the   <mus 

.  ^'prohandi  lay  on  Amrithnath  Jha,  I  made 
"  him  the  first  party.     The  proofs  he  offers  of 

\  "  actual  present  possession  are  worthless.  He 
"  brings  forward  several  ryots  who  produce 
**  very  suspiciously  correct  pottahs  and  receipts 
"  for  the  present  and  a  few  preceding  years ; 
"  but  whose  evidence  is  confused  and  con- 
"  tradictory  in  some  instances,  proved  false, 
"  and  altogether  unsatisfactory.  It  is  clear 
"  that  tlie  first  party  is  one  of  those  unscni- 
''  pulous  men  who  at  the  time  of  the  resump- 
**  lion  proceedings  obtiined  much  milik  land 
''  by  allowing  m^l  land  to  be  resumed  in  their 
*'  name.  As  he  has  failed  to  prove  bis  pos* 
''  session  of  any  estate  except  Kantee,  I  do 
"  not  call  on  the  other  party  for  any  reply, 
*'  but  decide  in  their  favor." 

Now,  he  decides  in  favor  of  the  second  party 
on  the  presumption  arising  from  title  wilt 
out  allowing  Amrithnath  Jha  to  go  into  ibe 
question  of  his  title  from  which  a  contranr 
presumption   might  have   been   drawn.    U 
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Am*rithnath  Jha  had  been  allowed  to  prove 
his  title,  the  onus  of  proving  possession 
might  upon  the  same  principle  have  been 
thrown  upon  the  opposite  parties.  The 
Magistrate  was  wrong,  therefore,  in  presum- 
ing possession  from  evidence  of  title  or  pro- 
prietorship, because  he  could  not  go  into 
title.  What  he  ought  to  have  done  was  to 
*have  confined  himself  to  ascertain  what  was 
the  subject  of  the  dispute  which  he  was 
satisfied  was  likely  to  produce  a  breach  of 
the  peace.  If  the  Magistrate  was  unable  to 
satisfy  himself  who  was  in  actual  possession, 
he  ought  to  have  proceeded  under  Section 
3 1 9,  which  provides  : — 

"  If  the  Magistrate  or  other  Officer  as 
"  aforesaid  shall  decide  that  neither  of  the 
**  parties  is  in  possession,  or  shall  be  unable 
**  to  satisfy  himself  as  to  which  person  is  in 
"  possession  of  the  subject  of  dispute,  he 
"  may  attach  the  subject  of  dispute  until 
**  a  competent  Civil  Court  shall  have  deter- 
*'  mined  the  rights  of  the  parties  or  who 
**  ought  to  be  in  possession." 

Ii  appears  to  me  that  the  Magistrate  was 
wTong  first  in  not  recording  a  sufficient 
proceeding  showing  the  grounds  upon  which 
he  was  satisfied  that  the  dispute  was  one 
which  would  lead  to  a  breach  of  the  peace. 
If  the  parties  consented  to  waive  that  point 
by  consenting  to  go  into  the  whole  question, 
the  Magistrate  was  wrong  in  taking  the 
title  of  one  person  as  primd  facie  evidence 
of  his  possession,  and  throwing  the  onus  on 
the  other,  and  precluding  that  other  from 
proving  his  ti*le.  In  fact,  the  question  of 
title  was  no  part  of  the  subject  for  the 
Magistrate's  consideration,  and  he  was  wrong 
in  going  into  it  at  all.  All  that  he  should 
have  done  was  to  confine  himself  to  the 
question  of  possession. 

The  Magistrate  has  erred  in  law,  and 
his  orders  must  be  quashed.- 

Jackson,  y, — I  also  think  that  it  would  be 
quite  impossible  for  us  to  allow  the  orders 
of  the  Magistrate  to  stand  as  they  now  stand, 
and  I  think  so  both  by  reason  of  the  want  of 
jurisdiction  apparent  in  the  commencement 
of  the  proceedings,  of  the  uncertainty  as  to 
the  matter  to  which  his  order  relates,  and 
also  on  account  of  the  defective  mode  in 
which  the  matter  has  been  investigated.  We 
certainly  are  not  shown  that  it  appeared  to 
the  Magistrate  that  a  dispute  liKely  to  occa- 
sion a  breach  of  the  peace  existed  in  respect 
of  all  the  milik  lands  claimed  by  Anirithnath 
Jha;  and  if  the  parties,  as  has  been  stated 
in  the  proceedings  of  the  Magistrate,  agreed 
to   anj  such  enquiry  as  he  has  instituted. 


then  certainly  he  must  be  understood  to  have 
agreed  to  it,  w^ith  the  reservation  that  the 
subject  of  the  dispute  was  to  be  ascertained, 
that  it  must  be  something  definite,  and  that 
the  enquiry  was  to  be  carried  on  in  a  lawful 
manner. 

The  Magistrate  had  before  him  certain 
definite  questions  arising  out  of  specific  com- 
plaints. Certain  persons,  one  of  them  a 
moostagir,  another  a  dur-moostagir,  and 
others  under  various  designations,  alleged 
that,  in  some  way  or  other  (we  do  not  know 
exactly  what),  they  had  been  dispossessed 
or  molested  in  connection  with  specific  por- 
tions of  land. 

But  the  Magistrate  substituted  for  these 
definite  questions  a  very  large  and  indefinite 
question  relating  to  disputes  between  the 
parties  complained  against  in  these  cases, 
and  another  altogether  different  person,  the 
zemindar  of  the  pergunnah. 

The  Magistrate  has  made  this  substitution 
for  reasons  of  supposed  convenience,  but 
the  real  inconvenience  resulting  from  the 
course  he  took  will  be  readily  apparent. 

As  far  as  I  understand  the  matter,  it  would 
seem  that  Amrithnath  Jha  brought  forward 
certain  persons  whom  he  alleged  to  be  his 
ryots  on  the  land  in  dispute.  Apparently 
the  zemindar  brought  forward  certain  other 
person*  whom  he  alleged  to  be  his  under- 
tenants or  the  under-tenants  of  his  farmers, 
so  that  really,  and  in  point  of  fact,  there 
must  have  been  a  double  question  of  posses- 
sion. There  must  have  been  a  doubt  who 
were  the  cultivating  occupant  ryots,  and  an- 
other as  to  who  were  the  persons  entitled  to 
receive  the  rents.  It  was  impossible  for 
such  questions  to  be  disposed  of  in  the  sum- 
mary way  in  which  the  Magistrate  dealt 
with  them. 

I  quite  concur  also  in  the  observations  of 
the  Chief  Justice  as  to  the  improper  mode 
in  which  the  onus  has  been  thrown  on 
Amrithnath  Jha  in  this  case,  and  of  the 
erroneous  presumption  of  which  the  opposite 
party  has  been  allowed  the  benefit. 

It  appears  to  me  that,  if  proceedings  such 
as  these  before  us  were- allowed  to  stand, 
the  greatest  inconveniences  and  the  greatest 
irregularities  would  arise. 
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The  29th  August  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Judge, 

Summing  up  of  Judge— Irrcgfularitics. 

Queen  versus  Mohabur  Singh. 

Committed  hy  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Patna,  on  a  charge  of 
rioting,  &c. 

Remarks  on  certain   irregularities   of  the   Sessions 
Judge  in  his  summing  up. 

The  prisoner  has  been  convicted,  on  a  trial 
before  the  Sessions  Judge  at  Patna,  sitting 
with  a  Jury,"  of  the  offence  of  rioting  with 
other  persons  armed  with  deadly  weapons, 
and  abetting  the  voluntarily  causing  grievous 
hurt  which  was  then  and  there  caused  in  con- 
sequence of  such  abetment,  and  sentenced  to 
5  years'  rigorous  imprisonment. 

On  appeal  many  objections  have  been  taken 
by  the  prisoner's  vakeel. 

First, — The  Sessions  Judge,  in  his  summing 
up,  says  :  "  The  prisoners  mookhtear  has 
"  alluded  to  the  absence  of  the  other  wounded 
**  persons  who  formerly  appeared  to  give  evi- 
**  dence.  To  these  facts  you  will  attach  what 
"  weight  you  please.  I  must,  however, 
"  point  out  to  you  that  what  is  said  for  the 
"  prosecution,  viz.,  that  the  other  witnesses 
"  have  been  bought  over,  may  quite  possibly 
**  be  true,  at  least  in  my  opinion.  You  can 
"  judge  for  yourselves  whether  a  lapse  of 
"  two  years,  when  anger  has  cooled  down 
"  an  injured  man,  may  or  may  not  be  likely 
"  to  be  bought  over." 

The  statement  was  singularly  unfair  to  the 
prisoner.  The  statement  of  the  mookhtear 
employed  for  the  prosecution  was  a  wanton 
defamation  of  absent  men  who  could  not 
defend  themselves,  which  should  have  been 
instantly  and  sternly  checked  by  the  Sessions 
Judge.  There  is  not  a  particle  of  evidence 
to  warrant  it.  The  prosecutor  was  ques- 
tioned by  the  Court,  and  admitted  that  some 
of  the  witnesses  denied  the  prisoner  s  iden- 
tity with  Mohabur  Sijigh  engaged  in  the  riot. 
He  said  that,  when  they  did  so,  he  replied 
that  there  were  sharers  in  tlie  village  who 
could  swear  to  him.  Therefore,  at  an  early 
stage  of  the  case,  the  prosecutor  had  the  full- 
est warning  that,  if  these  jeitnesses  were  not 


called,  remarks  would  be  made.  Instedid  of 
allowing  the  prisoner  the  benefit  of  the  ad- 
mission made  by  the  prosecutor,  that  some  of 
the  persons  present  did  not  think  that  the 
prisoner  was  the  Mohabur,  the  Sessions 
Judge  actually  adopts  the  wanton  and  un- 
founded assertion  of  the  mookhtear.  for  tlic 
prosecutor  himself  never  said  anything  of 
the  sort. 

It  was  a  perfectly  legitimate  topic  for  the 
defence  that  the  other  wounded  persons  were  • 
not  called,  and  that  the  sharers  in  the  village 
whom  the  prosecutor  mentioned  as  being  able 
to  swear  to  the  prisoner  were  also  not  called. 
Their  absence  made  it  clear  that,  however 
certain  the  prosecutor  might  be  as  to  the 
prisoner's  identity,  many  persons  not  only 
present  but  wounded  at  the  riot  were  of  opi- 
nion that  the  other  Mohabur  was  the  rioter. 
The  only  proper  answer  which  the  prosecu- 
tion could  make  was  that  these  witnesses 
were  not  called  by  the  prisoner. 

Secondly,  it  was  objected  that  the  proceed- 
ings in  the  Civil  Court  in  the  suit  by  Jaffier 
Ally  against  the  prisoner  and  his  brother 
Oodit  Singh  were  not  admissible  in  evidence. 
But  this  is  a  complete  mistake.  They  are  not 
only  evidence,  but  e\'idence  of  the  g^reatest 
possible  importance.  They  show  that  the 
prisoner  was  being  sued  for  a  division  of  the 
grain  at  the  time  of  the  riot,  when  it  was 
forcibly  carried  away  by  Oodit  and  his  party  ; 
that  judgment  passed  against  the  prisoner  and 
Oodit  jointly ;  that  the  prisoner  absconded  ; 
that  his  properties  were  attached  ;  and  that  his 
wife,  or  a  person  so  describing  herself,  paid  the 
amount  of  the  decree  to  save  the  property 
from  sale. 

I  must  further  observe  that  the  Sessions 
Judge  repeatedly  alluded  to  Oodit  as  *■'  pre- 
viously convicted."     If  it  was  necessary  to 
allude  to  the  convictions  of  Oodit,  as  was  no 
doubt  the  case,  the  Judge,  instead  of  reiterat- 
ing, and,  as  it  were,  laying  stress  on  the  ^cl 
of  his  conviction,  should  have  told  the  [urr 
that  they  must  try  the  present  case  00  iu 
own  merits,  and  warned  them  not  10  allow 
the  fact  of  the  conviction  of  Oodit  to  influ- 
ence their  minds ;  that  it  proceeded  on  evi- 
dence not  before  the  Court  in  the  present 
case,  and  that  the  prisoner  was  not  repre- 
sented in  Oodit's  case. 

As  a  matter  of  fact,  there  is  abundant  cr.- 
dence  in  the  present  case  to  justify*  the  con- 
viction of  the  prisoner,  and  1  entertain  ts> 
doubt  of  his  guilt ;  and  therefore,  although  tbc 
irregularities  alluded  to  have  been  properly 
brought  to  the  notice  of  this  Court,  they  do 
pot,  in  my  opinion,  nnake  it  necessary  cw  pio- 
.p<5r  to  reverse  the  conviction. 
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•  The  31st  August  1866. 

Present :  . 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chie/ 
Justice,  and  the  Hon'ble  J.  P.  Norman, 
F.  B.  Kemp,  W.  S.  Seton-Karr,  and  G. 
Campbell.  Judges, 

False  Evidence — Alternative  Finding — Section 
32,  Act  II.  of  1855. 

Criminal  Appellate  Jurisdiction. 

•  Committed  by  the  Joint  Magistrate^  and  tried 
by  the  Sessions  Judge  oJSarun,  on  a  charge 
of  giving  false  evidence. 

Queen  versus  Mussamut  Zumeerun. 

Where  a  witness  intentionally  gives  false  evidence, 
and  it  is  doubtful  whether  the  false  statement  was  made 
before  the  Magistrate  or  before  the  Sessions  Judge,  the 
witness  may  be  convicted  of  the  offence  of  giving  false 
evidence  upon  an  alternative  finding  (Norman  and 
Campbell,  j  J.,  dubitantibus). 

The  deposition  voluntarily  given  before  the  Sessions 
Judge  is  admissible  in  evidence  against  the  witness,  to 
show  the  falsehood  of  his  deposition  before  the  Magis- 
trate, anything  in  Section  32,  Act  II.  of  1855,  notwith- 
standing (Campbell,  J.,  dissentiente). 

This  case  mas  referred  to  a  Full  Bench  by 
Norman    and    Campbell^    JJ.,    with    the 
following  order  :~ 

Referring  order. — We  are  disposed  to  think 
that,  under  Section  381  of  the  Code  of  Cri- 
minal Procedure,  the  Court  in  passing  judg- 
ment must  distinctly  specify  the  oj'ence  of 
which  the  accused  person  is  convicted,  and 
that  it  is  only  when  the  same  facts  constitute 
or  form  a  part  of  an  offence  under  one  or  other 
of  two  Sections  or  under  one  Section,  and 
the  Court,  from  imperfect  information,  is  un- 
able to  say  under  which  head  the  offence  falls, 
that  it  can  pass  judgment  in  the  alternaiive. 
We  doubt  whether  a  finding  that  A.  B.  on 
two  different  days  made  inconsistent  state- 
ments on  oath,  is  a  sufficient  specification  of 
the  offence.  It  may  be  that  a  charge  may  be 
so  framed  under  Section  242  in  order  to  guard 
against  the  coniingency  of  the  Magistrate 
committing  on  one  charge,  and  the  Judge 
thinking  the  other  proved,  but  riiat  the  Ses- 
sions judge  is  bound  to  state  which  of  the 
two  he  believes  to  be  proved. 

There  is  another  point  in  the  case  on  which 
Mr.  Justice  Campbell  entertains  a  strong 
opinion. 

As  llie  point  is  of  importance,  and  as  there 
is  a  Circular  Order  which,  we  understand,  is 
in  conflict  wilh  some  decisions  of  the  Court, 
we  would  suggest  the  case  should  be  heard 
before  a  Full  Bench  of  five  Judges. 

Full  Bench  Judgments. 

Campbell,  J.  -A  case  of  culpable  homicide 
occurred  in  the  district  of  Sarun.      Chundeef 
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Sookhul  was  charged  with  the  offence,  and. 
was  sent  in  by  the  Police  to  the  Magistrate 
upon  the  charge  of  culpable  homicide  not 
amounting  to  murder.  In  that  case,  the 
present  appellant,  Mussamut  Zumeerun,  was 
sent  up  by  the  Police  to  the  Magistrate  as  a  . 
witness.  Before  the  Magistrate  she  deposed 
that  she  had  seen  the  prisoner  Chundee  beat- 
ing the  deceased  Beebun  with  his  fiddle  bow, 
and  also  that  she  had  seen  the  marks  of 
beating  on  the  corpse. 

After  making  the  usual  preliminary  en- 
quiry, the  Magistrate  committed  the  prisoner 
Chundee  Sookhul  for  trial  before  the  Sessions 
Judge.  At  the  Sessions  trial,  the  appellant 
Mussamut  Zumeerun  was  again  produced  as 
a  witness  for  the  prosecution.  On  that  occa- 
sion she  deposed  that  she  never  saw  the  pri- 
soner Chundee  strike  the  deceased  Beebun 
during  the  above  time,  namely,  six  months, 
or  on  any  occasion,  and  that  she  did  not  see 
any  marks  of  beating  on  the  corpse.  After 
the  trial  of  Chundee  Sookhul,  the  present 
appellant  Mussamut  Zumeerun  was  committed 
to  the  Sessions  on  two  charges :  /j/,  Inten- 
tionally giving  false  evidence  in  a  judicial 
proceeding  before  the  Sessions  Judge  of 
Sarun  on  ihe  1 8th  December  1 865 ;  and,  2ndly^ 
Intentionally  giving  false  evidence  in  a  judi- 
cial proceeding  before  the  OflSciating  Joint 
Magistrate  of  Sarun  on  the  14th  October 
1865.  The  perjuries  assigned  on  these  two 
charges  were  the  statements,  already  noticed 
by  me,  made  before  the  Sessions  Judge  and 
the  Magistrate  respectively.  The  only  evi- 
dence which  was  subm'tted  to  the  Sessions 
Court  by  the  prosecution  in  support  of  these 
two  charges  consisted  of  the  evidence  of 
Doma  Chupprassee,  who  proved  the  correct- 
ness of  the  record  of  the  deposition  of  Mus- 
samut Zumeerun  made  on  oath  before  the 
Magistrate,  and  the  evidence  of  Sadabut 
Ho>sein,  Mohurir  of  the  Sessions  Court,  who 
proved  the  correctness  of  the  record  of  the 
evidence  by  Mussamut  Zumeerun  before  the 
Sessions  Judge.  These  two  witnesses  con- 
stituted the  whole  proof  for  the  prosecution  ; 
but  there  was  also  some  evidence  for  the 
defence,  consisting  of  Bikarree  Kahar,  who 
says,  "I  know  the  prisoner;  she  gave  false 
evidence  in  the  Magistrate's  Cutcherry;"  and 
Sheosuhai  Mallee,  who  says,  "  I  know  the 
prisoner ;  she  gave  false  evidence  before  the 
Magistrate." 

On  this  evidence,  the  Judge  has  convicted 
the  prisoner,  not  of  one  charge  or  of  the  other, 
but  alternatively,  namely,  that  she  either 
intentionally  gave  false  evidence  in  a  judiciah^"*^ 
proceeding  before^the  Judge,  or  that  she  in- 
tentionally  gave  f^lse  evidence  in  a  judicial 
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proceeding  before  the  Magistrate.  In  the 
view  of  the  Judge,  the  deposition  before  the 
Magistrate  was  evidence  to  show  that  the 
deposition  before  the  Judge  was  false,  and 
the  deposition  before  the  Judge  was  evidence 
•to  show  that  the  deposition  before  the  Ma- 
gistrate was  false.  On  this,  Mussamut  Zu- 
meerun  appeals  to  this  Court. 

The  case  came  before  a  Division  Bench 
consisting  of.  my  brother  Norman  and  myself, 
and,  having  doubts  regarding  the  casQ,  we 
referred  it  to  a  Full  Bench. 

We  had,  in  the  first  place,  some  doubts  whe- 
ther, under  Section  381  of  the  Code  of  Cri- 
minal Procedure,  it  was  not  necessarj'  for 
the  Judge,  in  passing  judgment,  to  specify  the 
offence  of  which  the  accused  person  is  con- 
victed, and  whether  it  is  not  only  when  the 
same  facts  constitute  or  form  a  part  of  an 
offence  under  one  or  other  of  two  Sections,  or 
under  one  Section,  jnd  the  Court,  from  im- 
perfect information,  is  unable  to  say  under 
which  head  the  offence  falls,  that  it  can  pass 
judgment  in  the  alternative.  We  doubted  whe- 
ther the  law  enables  a  Judge,  in  such  a  case  as 
the  present,  to  convict  of  either  of  two  charges 
of  false  evidence  in  the  alternative,  when 
the  facts  constituting  one  of  the  alternative 
offences  are  wholly  different  from  and  op- 
posed to  those  constituting  the  other  alterna- 
tive offence. 

Another  doubt  was  whether,  with  refer- 
ence to  the  provisions  of  Section  32,  Act  II. 
of  1855,  the  evidence  given  by  Mussamut 
Zumeerun  before  the  Magistrate  and  before 
the  Judge  respectively  could  be  used  as  evi- 
dence against  her  in  support  of  a  criminal 
charge  of  false  evidence  given  upon  another 
occasion  than  that  on  which  the  evidence  so 
used  was  given ;  Mussamut  Zumeerun  not 
having  put  herself  forward  as  a  witness  of  her 
own  accord,  but  having  been  summoned,  and 
in  a  manner  compelled  to  give  evidence  first 
before  the  Magistrate  and  then  before  the 
Judge. 

With  reference  to  the  first  point  of  doubt 
noticed  by  the  Division  Bench,  I  in  some  de- 
gree concur  in  the  doubts  which  were  sug- 
gested by  my  brother  Norman.  I  am  not  by 
any  means  clear  upon  the  point.  I  will  only 
express  some  doubts,  and  I  believe  my  bro- 
ther Norman  will  more  clearly  express  his 
views  on  that  particular  point. 

But  with  regard  to  the  second  point — the 
construction  of  Section  32,  Act  II.  of  1855 — ^ 
have  a  strong  opinion  which  I  will  now  pro- 
r^^^  to  express.  Section  32  is  as  fallows: 
•*  A  witness  shall  not  be  excused  from  answer- 
**  ing  any  question  relevant  to  the  mauer  in 
*'  issue  in  any  suit,  or  in  any  civil  or  crimi- 


"  nal  proceedings,  upon  the  ground  that* the 
"  answer  to  such  question  will  criminaie,  or 
*'  may  tend  directly  or  indirectly  to  crimi- 
"  nate,  such  witness,  or  that  it  will  expo«, 
"or  tend  directly   or  indirectly  to  expose, 
"  such   witness   to   a    penalty   or   forfeiture 
"  of    any    kind  ;    provided     that    no   such 
"  answer  which  a  witness  shall  be  compelled 
"  to  give   shall,  except   for  the  purpose  c^ 
'*  punishing  such  a  person  for  wilfully  giving 
"  false    evidence    upon    such    examination, 
"  subject  him  to  arrest  or  prosecution,  or  to 
"  be  used  as  evidence  against  such  witness  in 
"  a  criminal  proceeding.'* 

In  cases  of  false  evidence  formerly  tried  by 
me,  I  have  expressed  the  opinion,  with  refer- 
ence to  the  above  provision,  that,  although  the 
evidence  of  a  witness  taken  before  a  Magis* 
trate  may  be  used  to  prove  his  subsequent  per- 
jury before  the  Judge,  the  evidence  taken  be- 
fore the  Judge  cannot  be  used  to  prove  a  prior 
perjury  before  the  Magistrate ;  that,  conse- 
quently, when  there  is  no  other  evidence  on 
the  record,  a  charge  of  false  evidence  before  the 
Magistrate,  only  supported  by  the  subseqacni 
evidence  of  the  same  witness  before  the  Judjfe, 
must  fall  to  the  ground.  If  so,  an  alternative 
conviction  that  the  accused  has  committed  one 
of  two  offences,  of  which  the  not-to-be-sup- 
ported charge  of  false  evidence  before  the 
Magistrate  is  one,  cannot  be  sustained.  Whe- 
ther the  conviction  be  on  a  single  charge  on 
double  charge,  no  charge  can  be  supported 
without  some  evidence  of  some  sort. 

As  respects  the  charge  of  giving  false  evi- 
dence before  the  Judge,  although  the  wording 
of  Section  32  of  the  Act  might  leave  some 
room  for  doubt,  I  do  not  think  it  could  have 
been  intended  to  protect  a  witness  against  sob- 
sequent  perjur}' ;  and,  understanding  thai  the 
other  Judges  of  this  Bench  fully  agree  vith 
me  on  the  point,  I  may  now  hold,  with  confi- 
dence, that  the  evidence  of  a  witness  taken 
before  the  Magistrate  may  be  used  as  pro  ianti 
evidence  on  a  charge  of  subsequent  fal« 
evidence  before  the  Judge. 

As  respects  the  other  charge  of  false  t\> 
dence  before  the  Magistrate  and  the  question 
of  the  admissibility,  as  evidence  against  il« 
prisoner,  of  his  subsequent  evidence  before  iJ'e 
Judge,  it  seems  to  me  that  the  policy  of  i-c 
law  on  this  latter  point  is  clear.  The  eld 
English  rule  was  that  no  one  was  comp^'.KM 
to  criminate  himself,  and  no  man  was  obliccJ 
to  answer  a  question  if  his  answer  would  <^' 
pose  him  to  the  risk  of  criminal  proceedinr* 
This  system  was  attended  wiih  many  inco 
vc!iienccs,and  the  Indian  Legislature,  b^  Ad 
il.  of  1855,  adopted  another  rule.  Section  ji 
enacts  that  no  witness  shall  be  excused  fram 
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answering  any  relevant  question  on  the  ground 
that  the  answer  will,  directly  or  indirectly, 
criminate  such,  witness,  or  expose  him  to  a 
penalty  of  any  kind  ;  but  then  it  goes  on 
to  provide  that  "  no  such  answer,  which  a 
**  witness  shall  be  compelled  to  give,  shall, 
"  except  for  the  purpose  of  punishing  such 
"  person  for  wilfully  giving  false  evidence 
''  upon  such  examination,  subject  him  to  any  - 
"  arrest  or  prosecution,  or  be  used  as  evi- 
"  dence  against  such  witness  in  any  criminal 
"  proceeding."  Witnesses  are  bound  over  and 
compelled  to  give  evidence  at  a  Court  of 
Session,  and,  as  I  understand  the  present 
law,  if  a  witness  were  to  object,  "  I  cannot 
state  the  truth,  for  that  would  disclose  that 
I  committed  a  murder,  or  that  would  disclose 
that  I  gave  false  evidence  on  a  former  occa- 
sion,'' the  Judge  would  explain, "  You  need  be 
under  no  apprehension  :  you  mus/  answer,  but 
nothing  that  you  say  can  be  used  against  you 
in  order  to  convict  vou  of  the  murder  or  the 
false  evidence  on  the  prior  occasion.  You 
may  therefore  speak  out  without  fear."  If 
that  be  not  the  meaning  of  the  law,  I  am 
quite  unable  to  understand  what  is  the  mean- 
ing. It  seems  to  me  that  a  witness  compelled 
to  appear  in  a  Sessions  case  is  protected  from 
any  use  against  him  of  the  evidence  which 
he  gives,  and  that  such  evidence  cannot  be 
used  against  him  in  a  criminal  prosecution 
to  prove  that  he  committed  perjury  on  a 
former  occasion.  If  it  were  otherwise,  wit- 
nesses who  had  committed  themselves  to 
certain  statements,  when  first  carried  by  the 
Police  before  the  Magistrate,  would  be  no 
longer  free  agents.  Tliey  would  go  into  the 
witness-box  with  halters  round  their  necks. 
If  they  venture  to  speak  freely,  they  may 
immediately  be  committed  on  an  alter- 
native charge  of  this  kind  without  fur- 
ther evidence.  The  absence  of  any  other 
evidence  implies  that,  if  they  stick  to 
their  original  story,  they  are  safe  ;  but,  if 
ihey  say  that  which  may  be  the  truth,  they 
are  forthwith  liable  to  be  indicted  for  per- 
jury. If  they  give  false  evidence  at  the 
Sessions,  by  all  means  prove  the  charge,  and 
punish  them.  '  But  to  punish  them  on  an 
alternative  finding  which  necessarily  implies 
that  the  evidence  before  the  Ses>ions  may  be 
true,  without  any  other  evidence  to  the 
prior  perjury  than  the  privileged  evidence 
which  they  are  compelled  to  j;ive,  seems  to 
me  contrary  to  the  letter  and  the  policy  of 
the  law.  if  that  be  lawful.  Sessions  trials 
must  become  a  farce — witnesses  have  no 
option  but  to  repeat  the  story  once  told  to  the 
Police  and  the  Magistrate.  I  do  not  think 
that  it  makes  any  difference  that  the  witnesA 


did  not  go  through  the  form  of  refusing  to 
answer,  and  being  told  by  the  Judge  that 
she  must  answer.  She  was,  I  thinjc,  in 
every  sense  compelled  to  give  evidence. 
She  was  compelled  to  appear  before  the 
Sessions  Court,  and,  being  there,  the  law  by  ^ 
penal  enactments  compelled  her  to  give  evi- 
dence. 

Therefore,  in  my  opinion,  in  this  case,  the 
evidence  taken  before  the  Judge  was  impro- 
perly and  wrongfully  used  in  support  of  the 
charge  of  false  evidence  given  before  the  Magis- 
trate, and  a  conviction  founded  upon  that  evi- 
dence only  cannot  be  sustained. 

The  present  case  is  somewhat  complicated  by 
this,  that  the  prisoner  has  in  some  sort  supplied 
what  may  possibly  be  considered  evidence 
upon  this  head  of  the  charge — that  is  to  say> 
the  charge  of  false  evidence  before  the  Magis- 
trate— inasmuch  as  two  of  her  witnesses  have 
stated  before  the  Court :  "  I  know  that  Mussa- 
mut  Zumeerun  gave  false  evidence  before  the 
Magistrate.'*  But  it  seems  to  me  that  a  state- 
ment of  this  kind  without  any  particulars  as 
to  which  the  witness  pledges  himself  to  his 
means  of  knowledge  is  no  evidence,  and  cer- 
tainly is  totally  insufficient  evidence  on  which ' 
to  convict  a  prisoner  of  giving  false  evidence. 

In  my  opinion,  the  conviction  ought  to  be 
quashed  and  a  new  trial  ordered. 

Norman,  J,- — I  do  not  think  that  the  first 
point  in  this  reference  is  by  any  means  clear. 
For  myself,  1  still  feel  the  doubts  which  are 
expressed  in  the  order  referring  the  case. 
Section  381  says  that  the  Court  shall  distinct- 
ly specify  the  offence  of  which  and  the  Section  of 
the  Indian  Penal  C«c7<w  under  which  the  prisoner 
is  convicted,  or  if  it  be  doubtful  under  which 
oftivo  Sections  the  offence  falls,  shall  distinct- 
ly express  the  same,  and  pass  judgment  in 
the  alternative  according  to  Section  72  of  the 
Code.  I  should  still  doubt  whether  a  finding 
"  that  a  prisoner  either  gave  false  evidence 
before  the  Magistrate  on  the  ist  of  February, 
or  else,  if  that  evidence  be  true,  gave  false 
evidence  before  the  Judge  on  the  ist  of  May," 
can  be  properly  said  to  specify  the  offence  of 
which  the  prisoner  is  guilty.  It  is  very  im- 
portant that  there  should  be  a  definite  and 
well-understood  rule  on  the  subject,  and  I 
am  quite  satisfied  to  abide  by  the  judgment 
of  the  majority  of  the  Court. 

On  the  other  point  raised  by  my  brother 
Campbell,  it  appears  to  me  perfectly  obvious 
that  one  who  makes  a  criminal  charge  agai^^t 
another  cannot  protect  himself  from  a  ^rosS^ 
examination  on  tUe  direct  question  whether 
the  charge  was  true  or  false,  on  any  pret^i 


s  , 


^8 


Criminal 


THE  WEEKLY   REPORTER. 


llulfngs. 


[Vol.  VL 


whatever.  Even  assuming,  for  the  purpose 
of  argument,  that  such  a  person  could  i)ro- 
tect  himself,  still,  if  he  answered  voluntarily 
and  without  claiming  protection,  his  answers 
would  be  admissible  against  him,  and  would 
not  be  excluded  by  the  32nd  Section  of  Act 
II.  of  1855,  because  it  would  not  be  **  an  an- 
swer which  the  witness  had  been  compelled 
to  give  "  within  the  meaning  of  that  Section. 
Indeed,  if  the  witness  claimed  protection 
in  such  a  case,  and  said  in  substance,  "  I 
refuse  to  answer,  because  the  answer,  if  I 
speak  the  truth,  will  convict  me  of  perjury 
before  the  Magistrate,"  the  objection  would 
be  almost  as  strong  evidence  against  him  as 
if  the  witness  had  admitted  by  a  direct  answer 
that  his  former  statement  was  false. 

If,  then,  evidence  given  in  a  subsequent 
case,  in  answer  to  cross-examination  and  un- 
due pressure,  would  be  receivable  as  against 
the  witness  to  show  that  his  former  statement 
was  false,  much  more  must  it  be  admissible 
when  the  subsequent  deposition  of  the  witness 
is  given  voluntarily  and  without  pressure  of 
any  sort,  as  in  the  present  case. 

A  subsequent  deposition  has  always  been 
received  both  in  England  and  in  this  country 
as  evidence  upon  a  charge  of  perjury  to  show 
the  falsehood  of  the  former  contrary  deposi- 
tion by  the  same  witness.  There  are  numer- 
ous cases  on  the  point;  and  the  propriety 
of  admitting  such  evidence  has  never,  as  far 
as  I  am  aware,  been  questioned  by  any  one 
except  my  learned  brother  Campbell  in  this 
case. 

Peacocky  C,  J. — I  have  no  doubt  that  there 
may  be  an  alternative  finding  as  well  in  a 
case  in  which  the  evidence  proves  the  com- 
mission of  one  of  two  offences  falling  with- 
in the  same  Section  of  the  Penal  Code, 
and  it  is  doubtful  which  of  such  offences  has 
been  proved,  as  in  one  in  which  the  evidence 
proves  the  commission  of  an  offence  following 
within  one  of  two  Sections  of  the  Penal 
Code,  and  it  is  doubtful  which  of  such  Sections 
is  applicable. 

This  appears  to  me  to  be  quite  qlear.when 
Section  381  of  the  Code  of  Criminal  Proce- 
dure is  read  together  with  Section  242  and 
Clause  5,  Section  382  of  that  Code. 

A  swears  before  a  Magistrate  that  he  saw 
the  prisoner  kill  B.  The  prisoner  is  commit- 
ted to  the  Sessions  for  trial  for  murder.  A 
on  the  trial  swears  that  he  did  not  see  "the 
prisoner  kill  B,  and  the  prisoner  is  acquitted, 
is  in  consequence  committed  for  trial  for 
giving  false  evidence,  and  two  charges  arc 
framed  against  him  under  Section  242,  Code  of 
Criminal  Procedure —        ^ 


J  St. — That  he  intentionally  gave  false  evi- 
dence before  the  Magistrate  by  swearing  that 
he  saw  the  prisoner  kill  B. 

J2«fl^.— That  he  intentionally  gave  false 
evidence  before  the  Sessions  Judge  by  swca.r- 
ing  that  he  did  not  see  the  prisoner  kill  B. 

The  Sessions  Judge  finds  that  the  prisoner 
intentionally  gave  false  evidence,  but  that 
it  is  doubtful  whether  the  statement 
made  before  the  Magistrate  or  that  made  . 
before  the  Sessions  Judge  was  the  false  one. 
If  the  prisoner  was  innocent,  and  the  state- 
ment before  the  Magistrate  was  false,  the 
prisoner  has  in  consequence  been  improperly 
committed  for  trial  on  a  charge  of  murder, 
and  has  suffered  all  tlie  degradation,  annoy- 
ance, and  anxiety  of  being  committed  on  a 
false  charge.  If  ^he  prisoner  was  guiliy,  and 
the  witness  in  consequence  of  bribery  or  other 
cause  has  sworn  falsely  before  the  Sessions 
Judge,  the  administration  of  justice  has  beea 
defeated,  and  a  murderer  has  been  acquitted. 
It  is  clear  that,  unless  the  law  is  ven^  defect- 
ive,  or  we  are  to  trifle  with  the  administra- 
tion of  justice.  A  ought  to  be  punished. 
It  appears  to  me  that  the  law  is  not  deficient^ 
and  that  the  case  is  provided  for  by  the  Code 
of  Criminal  Procedure,  whether  it  be  read 
according  to  the  strict  letter  or  according 
to  its  spirit. 

In  such  a  case  it  would  seem  clear  that  the 
Magistrate  was  right  in  framing  a  charge 
containing  two  heads,  under  Section  242. 

The  Sessions  Judge  would  also  be  strictly 
within  the  letter,  as  well  as  the  spirit,  oi 
Sections  318  and  382,  Clause  5,  in  linding 
that  A  is  guilty  of  the  offence  of  intention^ 
ally  giving  false  evidence,  and  that  he  \s 
guilty  either  of  the  offence  specified  in  the 
first  head  or  of  the  offence  specified  in  the 
second  head  of  the  charge,  and  is  convicted 
of  an  offence  punishable  under  Section  193 
of  the  Penal  Code.  The  words  in  Clause  5, 
Section  382,  which  follow  the  word  **  namely/' 
are  clearly  given  only  as  an  example,  and 
it  is  clear  that,  without  an  example  of  a  case 
falling  within  the  latter  branch  of  Section 
242,  such  a  case  falls  within  the  strict  letter 
of  Clause  5,  Section  382. 

The  other  point  upon  which  Mr.  Justice 
Campbell  is  stated  in  the  reference  10 
entertain  a  strong  opinion  is,  as  I  upderstand 
him,  that  the  statement  made  by  the  prisoner 
before  the  Sessions  Judge  was,  in  consequence 
of  Section  32,  Act  II.  of  1855.  inadniissibk 
against  the  prisoner  in  a  criminal  proceed- 
injf  except  for  the  purpose  of  punishing  h<r 
(or  wilfully  giving  false  evidence  uj»on  such 
examination,  /'.  ^.,  jLhc  e.xamioatjon  before  the 
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Jucfge.     The  witness  was  not  compelled  to 
give  evidence  before  the  Judge,  and  therefore 
the    question    does    nbt   arise    whether   she 
would  be  protected  from  a  charge  of  giving 
false  evidence  in  her  examination  before  the 
Judge,   if  she  had   been  compelled  to  give 
evidence.     Whatever  opinion  may  be  enter- 
tained upon  that  point,  there  can  be  no  doubt 
that  the  evidence  given  before  the   Magis- 
trate was  admissible  to  prove  that  the  evi- 
dence given  before  the  Judge  was  faLsc.     The 
prisoner  coi^ld  not  have  been  excused  from 
giving  evidence  before  the  Magistrate  upon 
the  ground  that  her  answer  might  criminate 
her   in    respect   of   the   evidence   which   he 
might    aftenvards    give    before    the    Judge. 
The   prisoner   is  charged  with    giving  false 
evidence  upon  her  examination   before  the 
Judge,  and  upon  that  head  of  the  charge  the 
statement  made  before  the  Sessions  Judge, 
as  well  as  that  made  before  the  Magistrate, 
are  evidence,  the  former  to  prove  that  the 
prisoner  made  the  statement,  the  latter  to 
prove   that   the  statement   was  false   within 
the    knowledge   of   the   prisoner.      But   the 
Statement  of  the  prisoner  made  before   the 
Judge,  when  used  as  evidence  ai^aiubt  her, 
is  also  admissible  in^her  favor,  if  the  Judge 
believes    it.     The    Judge,    taking    the    two 
statements  together  and  the  prisoner's  plea 
of  not  guilty,  which  in  substance  denies  that 
she  intentionally  gave  false  evidence  before 
the  Judge,  says:  **  I  cannot  determine  which 
**  of  the  statements  is  false.     I  cannot,  upon 
"  tlie  strength  of  the  first  statement  alone, 
*'  finding  that  it  is  contradicted  by  the  second. 
•*  say  that  the  second  is  false.     But,  giving 
••  the  prisoner  the  benefit  of  the  doubt  which 
•*  has  been  created  in  my  mind  by  the  fact 
**  of  the  contradiction  of  the  first  statement 
*'  by  the  second,  1  cannot  say  that  the  second 
'•  is  false.     1  can  say  that  one  or  the  other  of 
**  the  two   statements   was   false    wiihin   the 
*'  prisoners  knowledge.     Looking,  therefore, 
•'  at  the  evidence  which  has  been  given  irt 
'*  support   of   the    charge    that    the    second 
*•  statement  was  false,  1  am  doubtful  under 
**  which    of    the   two   heads   of    charge   the 
'*  offence  falls.     I  can  only  say  that  U^e  pri- 
•*  soner  has  been  guilty  of  intentionally  giving 
•'  false  evidence.     I  cannot  say  that  she  is 
**  not    guilty    of    intentionally    giving    false 
•*  evidence  before  the  Judge,  or  that  she  is 
**  guilty  of  it,  and  therefore  1  can  only  find 
*'  that   she    is   guilty    either  of  the   offence 
«'  charged  in  the  first  head  of  the  charge  or 
*•  of  the  offence  specified  in  the  second  head 
**  of  the  charge,  namely,  that  she  intentionally 
*■  /T^avc  false  evidence  before  the  Judge,  gj 
"  that  she  intentionally  gave  false  evidence 


"  before  the  Magistrate."  The  effect  of  that 
finding  is  that  the  prisoner  is  Hable  to  be 
punished  for  the  offence  for  which  the  lowest 
punishment  is  provided  if  the  same  punish- 
ment is  not  provided  for  both  {see  Penal  Code, 
Section  yz). 

In  the  particular  case  referred  to  us,  giving 
false  evidence  intending  to  cause  a  person  to 
be  convicted  of  culpable  homicide  not  amount- 
ing to  murder,  such  as  the  evidence  given 
before  the  Magistrate^  would  be  punishable 
more  severely  than  giving  false  evidence  to 
procure  his  acquittal,  'fhe  former  would 
fall  under  Section  194  of  the  Penal  Code, 
and  the  latter  under  Section  193  ;  the  maxi- 
mum punishment  being  for  the  former  offence 
transportation  for  life  or  imprisonment  for  10 
years  with  fine,  and  for  the  latter  offence  im- 
prisonment for  7  years  with  fine. 

The  argument  of  Mr.  Justice  Campbell 
would  lead  to  the  conclusion  that  no  indict- 
ment ought  to  lie  for  giving  false  evidence 
before  a  Judge  if  it  contradicts  evidence  pre- 
viously given  in  the  case  before  a  Magistrate, 
inasmuch  as  the  liability  to  be  indicted  if 
the  evidence  given  before  the  Judge  differs 
from  that  given  before  the  Magistrate  would 
be  an  inducement  to  the  witness  to  stick  to 
the  first  statement. 

Kenipy  J. — I  entirely  concur  in  the  judg- 
ment of  the  learned  Chief  Justice. 

Seton-Karr,  J.-\  entirely  concur  with  the 
learned  Chief  Justice.  Indeed,  I  had  always 
understood  that  our  Court  and  the  subordinate 
Courts  acted  on  the  principle  laid  down  in 
the  judgment  with  which  I  concur,  and  until 
this  reference  was  made,  I  was  not  aware 
that  there  existed  anv  verv  serious  doubts  on 
the  point.  Indeed,  unless  Courts  did  and 
could  return  an  alternative  finding  in  such 
cases  of  false  evidence,  the  most  disastrous 
consequences  to  the  administration  of  justice 
would  ensue.  Violent  crime  and  crime  of  all 
kinds  would  go  unpunished,  and  the  witnesses 
who  had  been  bought  off  to  deny  their  state- 
ments implicating  the  perpetrators  of  such 
violent  or- other  crimes  would  go  unpunished 
also.  I  can  conceive  nothing  more  detrimental 
to  societv. 

On  the  second  point  referred  to  us,  I  regret 
that  I  cannot  concur  with  Mr.  Justice  Camp* 
beil  if  I  understand  him  aright.  I  think 
that  the  examination  of  the  prisoner  before 
the  Judge  and  the  statement  of  the  prisoner 
before  the  Magistrate  are  admissible  for  tfie 
reasons  given  by^he  Chief  Justice,  and  are 
admissible  to  test  the  prisoner's  guilt  or  in«^ 
nocence,  '    "* 
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The  5th  September  1866. 

Present : 

The  Hon^le  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Jurisdiction — Quashing  of  illegal  conviction. 

•Criminal  Jurisdiction. 

CQUvicted  by  the  Assistant  Commissioner  of 
PqlamoWj  under  Sections  J79  and  42^ 
of  the  Penal  Code,  of  theft  and  mischief 
and  punished  separately  for  each  offence; 
ijind  referred  by  the  Judicial  Commissioner 
of  Chota  Nagpore  wider  Section  ^j^,  4ct 
XXV,  of  j86j,  and  Circular  Order  dated 
/jM  July  1863, 

Gunowree  Bhooea  and  Jhandoo. 

A  Lower  Court  h^s  no  power  tp  quash  its  own  convic- 
tion, thougrh  illegal. 

We  concur  in  the  opinion  expressed  by 
the  Judicial  Commissioner  that  tl>e  second 
conviction  under  Section  429  wa$  improper^ 
ai)d  we  order  it  to  be  quashed  accordingly. 

The  Court  of  first  instance  had  no  power 
to  qiiash  its  own  conviction  though  illegal. 


The  5th  September  1866. 
Present : 

The  Honbie  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Jurisdiictipn—Commitment— House  Trespass. 
Pakhee  Sing  and  Bojnauth  Sing. 

Reference  by  Air,  Ainslie^  Sessions  Judge  of 

Patna. 

Where  a  charge  was  preferred  before  a  Deputy 
Magistrate  against  certain  persons,  of  having  come 
armed  with  swordsand  with  a  large  retinue  and  torches, 
and  of  having- entered  the  complainant's  house  by  night 
and  carried  off  thence  a  lar^e  amount  of  property,  the 
Deputy  Magistrate  on  the  evidence  convicted  the  parties 
of  nouse-trespass  under  Section  448  of  the  Penal  Code. 
The  Sessions  Judge  thought  that  the  offences  charged, 
if  prpved,  amounted  to  house-breaking  by  night  or  to 
some  other  offence  within  the  jurisdiction  of  the  Court 
of  Session,  and  asked  whether  he  could  direct  a  com- 
mitment. 

Held  that  the  Deputy  Magistrate  had  neither  con- 
victed nor  discharged  any  person  of  an  offence  not  tri- 
able by  him,  that  he  had  jurisdiction  to  try  the  offence 
chai;ged,  and  that  the  sentence  passed  was  within  his 
competency. 

Case, — I  have  the  honor  to  request  in- 
structions for  my  guidance  in  ^he  following 
tase. 

A  charge  is  preferred  bdore  a  Sub-division 
Magistrate   against  certaip  persons  (appel- 


lants in  this  Court)  of  having  come  armed 
with  swords,  and  with  a  large  retinue  and 
torches,  and  of  having  entered  the  complam- 
ant's  house  by  night,  and  of  having  carried 
pff  thence  a  large  gimount  of  property. 

These  offences,  if  proved  clearly,  amouot  to 
house-breaking  by  night,  or  house-trespass  by 
night  after  having  made  preparation  to  cause 
hurt,  and  to  commit  dacoity. 

The  Deputy  Magistrate,  on  the  evidence, 
convicts  of  house- trespass  under  Section  448, 
Penal  Code.  This  offence  certainly  formed  a 
part  of  the  offence  charged,  and  it  is  an  offence 
within  the  jurisdiction  of  the  Magistrate. 
The  provisions  of  Section  427,  Criminal  Pro- 
cedure Code,  therefore,  do  not  apply  to  this 
case. 

The  conviction,  so  far  as  it  goes,  is  wanant- 
ed  by  the  evidence,  but  the  evidence  goes 
much  further,  and  the  question  is,  whether  it 
should  not  have  been  on  a  higher  charge, 
and,  as  such  higher  charge  is  one  within  the 
jurisdiction  of  the  Court  of  Session,  whether 
I  can  direct  a  commitment. 

Before  directing  a  commitment^  it  is  clear 
that  I  must  annul  the  sentence  of  the  Lower 
Court;  otherwise  there  would  be  the  probability 
of  conflicting  decisions  by  the  Jury  on  one  side 
and  the  Magistrate  and  myself  on  the  other :  but, 
looking  to  Sections  55  and  427  of  the  Cnminal 
Procedure  Code,  I  am  i  n  doubt  whether  I  cm  do 
so.  The  fact  of  there  being  a  proviso  in  Sectico 
5  5  in  the  special  case  of  culpable  homicide  for 
enabling  a  Court  to  try  a  man  a  second  time  on 
the  same  facts  for  a  new  offence,  and  particu- 
larly of  that  power  being  limited  to  cases  m 
which  the  Court  had,  at  the  lime  of  con>icuon 
of  a  minor  offence,  no  knowledge  that  death 
had  resulted  therefrom,  appears  to  me  to  io* 
dicate  that,  if  in  other  cases  a  Court  con^icti) 
of  a  lesser  offence  than  the  proved  facts 
disclose,  such  offence  being  one  in  respect  of 
which  it  has  jurisdiction,  there  can  be  no 
second  trial  on  those  same  facts,  more  parti- 
cularly when  the  Court  had  knowledge  of  the 
nature  of  the  offences  actuallv  committed. 

• 

Moreover,  this  Court  cannot,  under  Section 
419,  enhance  punishment  on  an  appeal.  To 
direct  a  commitment  would  be  to  act  wttb  a 
view  to  enhancing  punishment ;  oihcr«ise  it 
would  be  mere  waste  of  time,  as  I  am  satisfied 
with  the  conviction  so  far  as  it  goes. 

On  the  other  hand,  if  the  Sessions  Cwirt 
cannot  direct  the  sentence  to  be  set  aside  and 
the  commitment  to  be  made,  any  Magislraic 
may  practically  prevent  ihe  Sessions  Coort 
from  acting  under  Section  435.  Such  wfluU 
be  the  result  in  the  case  out  of  which  the 
reference  arises. 
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The  questions  to  which  I  have  to  ask  the 
Court  to  reply  are  : — 

is/. — If,  having  before  him  evidence  which 
in  the  opinion  of  the  Judge  discloses  an 
offence  triable  before  a  Jury  in  the  Court  of 
Session,  a  Magistrate  should  convict  the  ac- 
cused of  an  offence  of  lesser  degree  and  within 
bis  own  power  to  dispose  of,  and  should  re- 
ject as  untrustworthy,  or  otherwise  pay  no  at- 
.  lention  to  the  evidence  in  the  higher  Court, 
can  the  Judge,  under  Section  427,  set  aside 
the  conviction, and,  under  Section  435, direct  a 
commitment  ? 

j^nd. — Or,  without  setting  aside  the  con- 
viction, can  the  Judge  order  a  commitment 
for  the  major  offence,  and  proceed  to  try  the 
prisoners  again  thereon  ?  If  so,  should  not 
this  power  be  sparingly  used  in  extreme 
cases  only,  so  as  to  avoid  danger  of  conflicting 
decisions  on  the  same  evidence  ? 

jrd. — Is  the  fact  of  the  matter  having  come 
tip  on  appeal  against  the  conviction  by  the 
Deputy  Magistrate  a  bar  to  further  proceed- 
ings against  the  appellants  ? 

T  am  induced  to  make  this  reference,  as 
this  is  the  second  case  of  the  same  kind  that 
has  come  before  me  from  the  Deputy  Magis- 
trate of  Behar.     In   the  former  I  declined 
to  act  under  Section  435,  contenting  myself 
with  expressing  an  opinion  that  in  such  cases 
a  Magistrate  would  do  well  to  send  the  ac- 
cused before  a  Court  competent  to  deal  i^ith 
the  whole  of  the  ofFcrices  disclosed.    As  stich 
cases  may  be  of  frequent  occurrence,  I  think 
ihe  point  should  be  settled  that,  if  I  have  the 
power  to  interfere,  I  may  exercise  it  when 
necessary ;  and,  if  not,  that  it  may  be  noted, 
with  a  view  to  future  amendment  of  the  Cri- 
minal Procedure  Code. 

I  do  not  send  up  the  vernacular  record,  as 
the  question  is  a  general  one,  and  is  in  no  way 
aflfecied  by  the  particular  facts  of  the  case,  out 
of  which  this  reference  arises. 

judgment  of  ihe  High  Court, — Upon  refer- 
r  ring  to  the  proceedings  of  the  Deputy  Magis- 
'  trate,  we  find  that  he  has  not  convicted  any 
person  of  an  offence  not  triable  by  him,  nor 
has  he  discharged  any  accused  person  in  any 
case  of  an  offence  not  so  triable.     The  pro- 
visions of  Sections  427  and  435  of  the  Code 
of   Criminal  Procedure  do  not  apply  to  the 
case  before  us.     The  Deputy  Magistrate  had  j 
jurisdiction  to  try  the  offence,  and  the  sen-  j 
tence  passed  was  within  his  competency.    We,  | 
therefore,  as  far  as  the  present  case  is  concern-  ' 
ed,    answer  the  questions  put  to  us  in  thej 
negative. 


The  5th  September  1866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

S«ciiritf  td  kftep  the  peace  (Teltii  df ). 

Queen  versut  W.  Don  Dolloi. 

Committed  by  the  Assistant  Commissioner^  and 
tried  by  the  Deputy  Commissioner  of  the 
Cossyah  and  Jynteeah  Hills,  on  a  charge  of 
abusive  language. 

The  period  for  which  a  prisoner  can  be  bound  down 
on  security  to  keep  the  peace  is  one  year  from  the  date 
of  his  release  from  imprisonment. 

Wk  see  no  reason  to  interfere  with  the 
sentence  passed.  It  certainly  appears  to  be 
primd facie  severe,  but  as  it  has  been  upheld  by 
the  Lower  Appellate  Court,  which  is  necessarily 
better  acquainted  with  the  facts  of  the  case 
and  charactlir  bf  thi  prisoner  than  we  can 
pretend  to  be,  we  do  not  think  it  right  to 
disturb  it. 

The  period  for  which  the  prisoner  can  be 
bound  down  on  security  to  keep  the  peace  is 
one  year  from  the  date  the  prisoner  is  released 
from  jail.  The  order  of  the  Lower  Court  is 
amended  to  this  extent. 


The  8th  September  i866. 

.  Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Public  Nuisances. 
Criminal  Jurisdiction. 

Referred  under  Section  4j^  of  the  Code  of 
Criminal  Procedure,  and  Circular  Order 
No.  18,  dated  r^th  July  1863, 

Joynath  Mundul  and  others 

versus 
Jamul  Sheikh  and  another. 

The  omission  of  a  person  to  keep  his  ponies  from 
straying*  is  not  a  public  nuisance  punishable  under 
Section  290  of  the  Penal  Code. 

^.. 

It  is  clear  that  there  was  no  offence  com- 
mitted punishable  ^nder  Section  290  which 
relates  to  public  nul^nces.     Public  nuisances 
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are  defined  by  Section  268  as  any  *'  act  or 
illegal  omission  which  causes  any  common 
injury,  danger,  or  annoyance  to  the  public  or 
to  the  people  in  general  who  dwell  or  occupy 
property  in  the  vicinity,  or  which  must  neces- 
.sarily  cause  injury,  obstruction,  danger,  or 
annoyance  to  persons  who  may  have  occasion 
to  use  any  public  rights  But  the  omission 
of  the  accused  to  keep  his  ponies  from  straying, 
though  illegal,  was  not  proved  to  have  caused 
any  common  injur}%  danger,  or  annoyance 
whatever  ;  nor  did  it  necessarily  cause  any 
injury,  &c.,  to  persons,  having  occasion  to 
use  any  public  right,  within  the  meaning  of 
the  second  branch  of  the  Section.  The  only 
person  injured  was  the  Collector,  who  must 
resort  to  a  civil  action  for  the  wrong  (if  any) 
which  he  has  suffered. 

The  conviction  must  therefore  be  quashed, 
and  the  fine,  if  paid,  must  be  returned  to  the 
defendant. 


ed.  In  short,  it  is  the  duty  of  the  Judge  to 
render  the  Jury  every  assistance  in  his  power 
towards  coming  to  a  right  conclusion.  In 
this  case  the  Judge  really  delivered  10  the 
Jury  no  charge  at  all ;  and  altogether  the  trial 
appears  to  have  been  conducted  in  rather  a 
hasty  manner. 

The  case  is  therefore  sent  back  for  re-trial, 
the  present  conviction  being  quashed. 


The  8th  September  1866. 
Present : 

m 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Trial  by  Jury — Charge  of  Judge. 

Queen  versus  Bolakee  Koormee. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  ofPatna,  on  a  charge  of — 

It  is  the  duty  of  a  Judge  to  state  to  the  Jury  what 
are  the  principal  points  in  the  evidence,  and  how  they 
bear  for  or  ag'ainst  the  prisoner — in  short,  to  render  the 
Jury  every  assistance  in  his  power  towards  cominjj  to  a 
right  conclusion. 

We  think  that  the  case  has  not  been  satis- 
factorily laid  before  the  Jury.  By  Section  379 
of  the  Indian  Code  of  Criminal  Procedure 
the  Judge  is  required  to  sum  up  the  evidence 
on  both  sides,  and,  in  doing  this,  it  is  the  duty 
of  the  Judge  to  stale  to  the  Jury  what  are 
the  principal  points  in  the  evidence,  and  how 
they  bear  for  and  against  the  prisoner.  We 
gather  that  in  this  case  the  prisoner  had,  at 
some  time  or  other,  set  up  the  defence  that 
the  dSlk  bearers  had  got  frightened,  and 
thought  that  he  intended  to  attack  them,  when 
really  he  was  innocent  of  any  such  intention. 
This  defence  appears  to  us  by  no  means  an 
improbable  one  and  not  inconsistent  with  the 
facts  of  the  case,  and  it  ought  to  have  been 
^ti;d  before  the  Jury  for  their  serious  consi- 
deration. The  evidence  for  the  prosecution 
^Iso  ought  to  have  been  analysed  and  explain- 


The  loth  September  1866. 

Present : 

The  Hon'ble  G.  Loch  and  J.  P.  Norman, 

Judges. 

Evidence— Statement  of  Police-officer  as  to 
prisoner's  previous  bad  character. 

Queen  versus  Gopal  Thakoor. 

Committed  by  the  Deputy  Magistrate  of  Ban  - 
coorahy  and  tried  by  the  Sessions  Judge  0/ 
West  Burdwan,  on  a  charge  of  dacoity* 

Remarks  on  the  improper  admission,  at  a  Sessioia 
trial  with  the  aid  of  Assessors,  of  a  Chowkeedar's  state* 
ment  as  to  the  previous  bad  character  of  the  accused. 

The  prisoner  has  been  convicted  by  the 
Sessions  Judge  of  West  Burdwan,  concurring 
with  the  Assessors,  of  dacoity,  and  sentenced 
to  imprisonment  for  ten  years. 

It  appears  that  some  carts  containing 
indigo  seed  were  being  driven  along  the 
road  from  Raneegunge  to  Bancoorah,  when 
10  or  12  men  came  out  of  the  jungle, 
and  stopped  the  hindmost  cart.  Fn^e 
bags  of  the  seed  were  carried  off  into  the 
jungle,  where  they  were  found  cut,  with 
some  of  the  indigo-seed  strewn  on  the  grounJ. 
The  carters  told  the  police  they  could 
recognize  two  men,  and  they  did  recognize 
two  men,  one  of  whom  was  the  prisoner,  oitf 
of  five  whom  the  police  brought  before  them. 

Looking  at  the  state  of  distress  for  warn  of 
food  which  prevails  in  the  district ;  consider- 
ing that  the  object  of  the  offenders  was 
evidently  only  to  get  food ;  that  the  whole  of 
the  property  has  been  recovered,  the  dacoits 
having  left  the  bags  on  the  ground  wbai 
thev  found  that  thev  did  not  contain  rice  or 
other  edible  grain  ;  and  that  no  violence  rf 
any  sort  was  used,  we  think  that  the  senicflDe 
is  rather  severe,  and  we  reduce  it  to  iwoycas* 
rigorous  imprisonment. 
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We  must  observe  that  a  chowkeedar  was 
most  improperly  permitted  by  the  Sessions 
Judge  to  state  at  the  .trial  that  the  prisoner 
had  been  imprisoned  for  seven  years  in  a 
previous  dacoity  case,  and  that  the  neighbours 
were  afraid  of  him.  As  a  matter  of  fact,  the 
evidence  against  the  prisoner  was  very  slight, 
consisting  of  little  more  than  his  identification 
by  two  of  the  carters  who  had  never  seen  him 
^  before  that  night,  and  that  evidence  was  not 
tested  by  any  examination  of  details — as,  for 
instance,  by  seeing  whether  the  witnesses  had 
given  any  description  of  the  persons  of  the 
offenders  before  the  prisoner  was  actually 
arrested. 

The  Assessor,  Baboo  Doorga  Pershad 
Patuck,  at  once  relieves  himself  of  any 
doubt  or  responsibility  by  seizing  upon  the 
chowkeedar's  statement.  He  says  the 
prisoner  is  a  very  bad  character  who  has 
undergone  seven  years'  imprisonment  already. 

We  have  no  doubt  but  that  the  prisoner 
has  been  prejudiced  bythe  improper  admission 
of  this  evidence.  If  he  had  put  forward  any 
sabstantial  defence,  we  should  have  doubted 
whether  the  conviction  ought  to  stand.  But, 
on  the  whole  case,  we  see  no  reason  to  think 
that  the  conclusion  as  to  his  guilt  is  not 
correct. 


secured  while  carrying  off  the  plunder.  He 
confessed  to  the  Deputy  Magistrate,  and  men- 
tioned the  namesjof  his  companions  who  were 
apprehended  and  confessed.  Neither  the 
Sessions  Judge  nor  the  Assessors  question  the 
truth  of  their  confessions,  but  because  there  is 
no  corroborative  evidence,  such  as  recognition, 
or  property  found  in  their  possession,  the  pri- 
soners have  been  pronounced  to  be  not  guilty. 
By  Section  366  of  the  Code  of  Criminal 
Procedure  "  the  examination  of  an  accused 
person  before  the  Magistrate  shall  be  given 
in  evidence  at  the  trial ;"  and  if  there  are  no 
grounds  for  questioning  the  statement  then 
made,  either  as  regards  the  manner  of  record- 
ing it,  or  as  to  the  facts  stated  in  it,  the  pri- 
soner can  be  convicted  on  that  statement 
without  other  corroborative  evidence. 


The  loth  September  1866. 

Present : 

The  Hon'ble  G.  Loch,  Judge, 

Conviction — Confession — Corroboration. 

Queen  versus  Runjeet  Sontal. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Officiating  Sessions  Judge  of 
Midnapore^  on  a  charge  0/ dacoity, 

m 

A  prisoner  may  be  convicted  on  bis  own  uncorro- 
[tx>rated  confession. 

The  conviction  of  the  prisoner  Runjeet  is 
correct,  and  his  appeal  has  been  dismissed. 

It  is  necessary  to  point  out  to  the  Officiat- 
ing Sessions  Judge  that  he  has  committed 
an  error  in  law  in  releasing  the  other  pri- 
soners on  the  ground  that  there  was  no  other 
evidence  to  corroborate  their  confessions. 
The  prisoner  Runjeet  was  knocked  down  and 
Vol.  VI, 


The  1 8th  September  1866. 

Present : 

The  Hqn'ble  J.  P.  Norman,  Judge, 

Fugitive  Offender — Proclamation — Forfeiture 

of  property. 

Criminal  Jurisdiction. 

Referred  under  Section  jfjjfy  Act  XXV,  of 
186 1 y  and  Circular  Order,  dated  i$th  July 
1863,  No.  18, 

Shewdyal  Sing 

versus 

Griban  Sing. 

Before  the  passing  of  an  order  declaring'  the  property 
of  an  accused  person^  who  cannot  be  found,  to  be  at  the 
disposal  of  the  Government,  there  must  be  a  proclama- 
tion under  Section  183,  Code  of  Criminal  Procedure, 
specifying  a  time  within  which  such  person  is  required 
to  appear.  But,  before  a  Magistrate  can  issue  such  a 
proclamation,  he  must  be  satisfied  that  such  person  has 
absconded  or  is  concealing  himself  for  the  purpose  of 
avoiding  the  service  of  the  warrant. 

This  is  a  case  sent  up  by  the  Sessions 
Judge  of  Bhaugulpore  under  Section  434. 

It  appears  that,  on  the  ist  of  June  1864,  a 
warrant  was  issued  for  the  arrest  of  Shew- 
dyal. 

I  may  observe  that  the  warrant  does  not 
state  the  offence  with  which  the  accused 
was  charged,  as  required  by  Section  76 
and  Form  B,  Appendix,  Code  of  Criminal  Pro- 
cedure. 

On  the  nth  of  June,  the  Sub-Inspector  c^ 
the   Soorujgurh  Station  made  a  return'  that 
constables  Asgur  ^i  and  Bunsee  Sing  had 
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been  deputed  to  execute  it ;  that  they  had  made 
great  search  and  tried  their  utmost,  but  failed 
to  find  the  defendant,  who  was  concealing 
himself  in  some  unknown  place ;  and  that  he 
could  not  be  traced. 

On  the  14th  of  June  1864,  that  Magistrate 
made  an  order  that,  "  as,  in  reference  to  the 
reti|m  of  the  warrant  by  the  Sub-Inspector, 
it  appears  that  he  could  not  find  Shewdyal  who 
had  been  ordered  to  appear,  it  was,  therefore, 
ordered  that  the  property  should  be  attached, 
and  that  notice  be  issued  under  Act  XXV. 
of  1861. 

Before  the  Magistrate  can  issue  the  written 
proclamation  under  Section  183,  and  order 
the  attachment  of  the  property  of  an  accused 
party  who  cannot  be  found,  be  must  be  salts- 
fied  that  such  person  is  absconding  or  concealing 
himself  for  the  purpose  0/ avoiding  the  service 
of  the  warrdnt. 

The  Magistrate  should  have  recorded  in  his 
proceedings  whether  or  npt  he  was  so  satisfied. 
The  mere  fact  which  he  does  record,  viz,,  that 
the  Sub-Inspector  could  not  find  Shewdyal,  is 
not  finpugh  upde;-  these  Sections. 

It  seems  wholly  uncertain  whether  any 
written  proclamatJQn  under  Section  183,  re- 
quiring Shewdyal  to  appear  within  a  fixed 
period,  ever  did  \^m^  from  the  Magistrate's 
Court.  There  appears  to  be  no  copy  of  any 
such  proclamation  in  the  proceedings.  It  is 
only  by  a  mere  conjecture  that  we  could  infer 
that  this  proclamation  is  what  the  Magistrate 
alludes  to  in  his  order  of  the  14th  of  June 
as  "  a  notice  under  Act  XXV.  of  1861 ."  If  any 
such  proclamation  ever  issued,  there  is,  as  the 
Judge  says,  noticing  to  shew  that  it  was  pub- 
icly  read  or  §tuck  up  as  required  by  Section 
183.  The  Joint  Magistrate  says,  "  The  Nazir's 
return  cannot  be  found."  The  entire  absence 
of  all  allusion  to  any  proclamation  in  the 
subsequent  proceeding  leads  to  the  inference 
that  none  was  in  fact  issued. 

It  is  admitted  by  the  Joint  Magistrate  that 
no  order  has  beep  passed  declaring  the  pro- 
perty to  be  at  the  disposal  of  the  Government. 
Now,  if  there  was  no  proclamation  under  Sec- 
tion 183,  no  such  order  could  have  been  or 
can  now  be  made.  Even  if  any  proclamation 
was  in  fapt  issued,  there  is  nothing  in 
the  pj^pers  on  the  record  to  show  what  was 
the  time  specified  as;  that  within  which 
Shewdyal  was  ordered  to  appear ;  and  conse- 
quently, even  if  it  be  attempted  to  support 
^the  order  for  sale,  as  an  irregular  and 
Informal  order  placing  the  property  at  the 
disposal  of  Government's  suggested  in  a  re- 
mark   by   the  Joint   Magistrate,  the  Joint, 
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Magistrate  had  apparently  no  evidence  before 
him  on  which  he  could  have  found  that  Shew- 
dyal did  not  come  in  within  the  time  limited 
by  the  proclamation. 

As  the  rights  of  the  Government  and  the 
purchaser  will  be  affected  by  an  order  setting 
aside  the  sale,  the  sale  ought  not  to  be  set 
aside  without  giving  them  an  opportunity  <>! 
being  heard. 

It  is  therefore  ordered  that  the  Govern- 
ment  and  the  purchaser  be  at  liberty  to  show 
cause  on  Friday,  the  28th  of  September,  why 
the  order  of  the  Joint  Magistrate  for  the  sale 
should  not  be  repaid  to  the  purchaser.  Notice 
will  be  served  on  the  Government  Pleader,  the 
Collector  of  Bhaugulpore,  and  on  the  pur- 
chasers Brijolal  Singh  and  Ramdyal  Singh,  and 
their  Mooktear  Oojenlall. 


The  24th  September  1866. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges : 

Disputes  concerning  use  of  wattf — SectkMisai^ 
^de  of  Criminal  Procedure  (Constmctioa  oO- 

Criroinal  Jurisdiction. 

Re/erred  under  Section  434,  Act  XX\\  of 
186  r,  and  Circular  Order  No,  tS^  dated 
J 5th  July  1863, 

Moonshee  Hurukh  Lall. 

Section  320,  Code  of  Criminal  Procedure,  is  not  in- 
tended  to  provide  a  substitute  for  a  civil  suit  to  declare 
the  rights  of  the  parties,  but  only  empowers  the  Maj^ 
trate  to  order  that  possession  shall  not  be  taken  by  any 
party  to  the  exclusion  of  the  public,  until  the  partj 
claiming  possession  obtain  a  decree  for  exclmve  pos- 
session. 

It  is  quite  clear  that  the   order  of  the 
Magistrate  is  erroneous,  and  must  be  quashed. 
When  it  appears  that  the  use  of  water  is 
open  to  the  public  or  to  any  person  or  cl«s 
of  persons,  the  Magistrate,  under  Section  320, 
may  order  that  possession  shall  not  be  takea 
by  any  party  to  the  exclusion  of  the  public  or 
such  persons  until  the  party  claiming  posses- 
sion obtain  a  decree  adjudging  to  him  such 
exclusive  possession.     Here  the  complainant 
was  not  in  possession.      She  was  simply  a 
zemindar  who  had  let  her  lands  in  farm- 
If  the  farmer  and   the  ryots  wbo  aaoalhr 
used  the  water  had  complained,  the  ca» 
might  have  been  different.     The  Section  la 
question  is  not  intended  10  pro\ide  a  sah* 
stiiute  for  a  civil  suit  to  declare  the  rigtits 
of  the  parties. 
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The  24th  September  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Trial  before  Magistrate— Procedure  on  denial 
.    of  complaint  by  accused. 

Criminal  Jurisdiction. 

Referred  under  Section  ^24  ^  ^^^  Code  of 
Criminal  Procedure^  and  Circular  Order 
No.  iS,  dated  i^th  July  186 j. 

Ahlad  Monee  Dossee. 

When  an  accused  person  denies  the  truth  of  the 
complaint  made  acrainst  him,  the  Mag-istrate  ought, 
voder  Section  266,  Code  of  Criminal  Procedure,  to  hear 
the  complainant  and  his  witnesses  in  support  of  the 
complainant,  and  also  the  accused  and  his  witnesses. 

The  proceedings  of  the  Joint  Magistrate 
in  this  case  are  utterly  illegal.  The  Road 
Inspector  of  Bauleah  reported  certain  per- 
sons for  allowing  their  tanks  to  be  in  a 
fllthj  state.  Gumany  Chuprassy  appeared 
in  support  of  the  complaint  on  the  28th  of 
June  of  the  present  year,  and  stated  that  in 
Gurrukparah  Lall  Bahari  Baboo's  two 
tanks  were  in  a  very  filthy  state. 

On  this  a  summons  issued  directed  to 
Ahlad  Monee,  the  wife  of  Lall  Bahari, 

On  the  13th  of  July  Radha  Soonder  Raie, 
Mooktear  Agent  for  Ahlad  Monee,  appeared 
and  made  defence,  stating  that  she  had  one 
ditch  in  Gurrukparah,  that  it  was  clean,  that  it 
was  cleaned  two  months  ago,  that  she  was 
fined  3  rupees,  for  not  cleaning  it  before,  by 
the  Deputy  Magistrate,  and  that  she  had  no 
other  tank  in  Gurrukparah. 

On  this.it  was  the  Magistrate's  place  duly 
to  hear  the  complainant  and  his  witnesses  in 
support  of  his  complaint,  and  also  hear  the 
accnsed  and  her  witnesses  under  Section  266, 
Code  of  Criminal  Procedure. 

But,  without  hearing  any  witness  at  all, 
without  even  having  given  to  the  accused 
any  opportunity  of  cross-examining  or  con- 
tradicting Gumany,  who  had  been  examined 
in  her  absence,  he  writes :  '*  Defendant  No. 
4  (that  is,  Ahlad  Monee)  not  being  present 
this  day,  I  fine  her  32  Rupees^  being  16 
Jiupees  on  account  of  each  tankJ^ 

The  Sessions  Judge  suggests  that  the 
accused  could  not  be  convicted  under 
Section  269  of  the  Penal  Code.  In  this  he 
Is  probably  right.     Bat  we  are  disposed  to 


think  that,  if  the  offence  was  proved,  she 
might  have  been  fined  under  Section  290  {see 
Section  3  2).  The  conviction  must  be  quashed, 
and  the  fine  repaid. 


The  26th  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Evidence— Dying  declarations^Rapei 

Queen  versus  Bissorunjun  Mookerje^. 

Revised  under  Section  405^  Code  of  Criminal 

Procedure, 

The  dying  declaration  of  a  deceased  p'erton  \t  admis- 
sible in  evidence  on  a  charge  of  rape. 

The  question  put  to  us  in  this  case  relates 
to  the  admissibility  of  the  dying  declaration 
of  a  deceased  person. 

The  prisoner  was  indicted  on  a  charge  of 
murder  and  rape.  The  general  evidence 
against  the  prisoner  was  that  he  enticed  the 
deceased  girl  into  his  house,  from  which  she 
returned  shortly  afterwards,  having  suffered 
such  great  violence  to  her  person  that  she 
died  shortly  afterwards. 

The  Sessions  Judge  was  of  opinion  that 
the  deceased  made  the  statement  in  question 
under  the  apprehension  of  impending  death. 
The  effect  of  the  statement  was  that  the 
prisoner  .was  the  person  who  committed  the 
outrage. 

The  Sessions  Judge  told  the  Jury  that  the 
evidence  was  adtbissible  on  the  charge  of 
murder,  but  that,  on  the  charge  of  rape,  it 
was  not  so  ;  and  that,  when  considering  this 
charge,  they  were  to  attach  no  weight  tb 
this  evidence. 

The  prisoner  was  acquitted  of  murder, 
and  convicted  of  rape  ;  and  as,  with  respect  to 
this  offence,  the  evidence  was  rejected,  the 
conviction  is  in  no  way  invalidated  if  the 
Sessions  Judge  was,  in  our  opinion,  wrong  in 
his  direction.  But,  as  the  question  has 
been  put  to  us,  we  are  willing  to  stale  our 
opinion  on  the  point. 

We  admit  that  the  Sessions  Judge's  ruling 
is  in  perfect  accordance  with  the  Engli^ 
law  of  evidence  as  applicable   to  criminal'  '• 
cases,  the  admissibility  of   dying  declara- 
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tibns  being  there  confined  to  cases  of  homi- 
cide, where  the  death  of  the  party  making 
the  declaration  is  the  subject  of  enquify ; 
but,  for  the  reasons  we  are  about  to  state, 
we  do  not  consider  so  narrow  a  rule  to 
exist  in  this  countr}%  not  because  of  any 
difference  between  Europeans  and  Orientals, 
but  because  we  do  not  consider  that  the 
English  rule  rests  on  any  sound  princi- 
ples. 

For  the  reasons  stated  by  the  Chief  Justice 
in  the  judgment  of  the  Full  Bench  in  Reg. 
vs,  Kyroollah,  Weekly  Reporter,  Criminal 
Rulings,  Vol.  VI.,  page  21,  we  feel  our- 
selves at  liberty  to  examine  any  rule  of 
evidence  applicable  to  criminal  cases  for 
which  English  authority  alone  is  quoted, 
and  which  has  not  been  established  here  by 
Legislative  enactment,  or  by  the  long  practice 
of  the  Courts  recognized  by  the  superior 
Courts  of  Appeal. 

The  only  Legislative  enactment  upon  the 
subject  in  this  country  is  the  provision  con- 
tained in  Section  29  of  Act  IL  of  1855, 
which  provides  that,  where  dying  declara- 
tions are  evidence,  they  shall  be  received,  if 
It  be  proved  that  the  deceased  was  at  the 
time  of  making  the  declaration,  and  then 
thought  himself  to  be,  in  danger  of  impend- 
ing death,  though  he  entertained,  at  the  time 
of  making  it,  hope  of  recovery.  Tliis  pro- 
vision, though  it  modifies  the  English  law 
on  this  point  in  an  important  particular,  does 
not  affect  the  present  question. 

It '  seems  pretty  certain  that  the  law  in 
England  on  this  subject  has  been  much  nar- 
rowed of  late  years.  There  are  instances 
in  the  older  books  in  which  dying  declara- 
tions have  been  admitted  in  civil  cases,  and 
in  no  case  earlier  than  Rex  vs,  Hutchinson, 
in  1822  {see  vol.  2,  page  608),  does  the 
rule  appear  to  have  been  laid  down  that 
dying  declarations  are  only  admissible  where 
the  death  of  the  declarant  is  the  subject  of 
enquiry.  The  existence  of  this  rule  of  ex- 
clusion is  asserted  in  R,  vs.  Mead,  page  608; 
but  Mr,  Justice  Coltman  and  Mr.  Baron 
Parke,  in  R.  vs.  Baker,  Moody  and  Robin- 
sons' Reports,  vol.  2,  page  53,  did  not  act 
upon  it.  In  R.  vs.  Hind,  29  Law  Journal, 
Magistrates'  Cases,  148,  the  rule,  as  laid  down 
in  R.  vs.  Mead,  was  again  enunciated  and 
acted  on.  Neither  in  R.  vs.  Mead  nor  in  R. 
vs.  Hind  is  a  single  argument  given,  or  au- 
thority quoted  in  support  of  the  rule. 
^  It  cannot,  therefore,  be  said  that  the  au- 
thority of  English  decisions  is  very  strong 
in  support  of  the  exclusiiJn. 


With  regard  to  the  English  treatises. 
Best,  Phillips,  and  Taylor,  all  recognise  the 
exclusion  of  the  evidence  in  such  cases: 
they  all  treat  the  admissibility  of  dying  de- 
clarations as  itself  exceptional,  and  place 
this  limitation  on  the  exception,  that  the 
declaration  must  relate  to  the  death  of  the 
person  making  the  declaration,  and  is  only 
evidence  when  that  is  the  subject  of  en- 
quiry ;  but  there  is  little  force  in  their  rea- 
soning. 

Our  reason  for  thinking  that  this  evidence 
ought  to  have  been  admitted  is  that  no 
possible  reason  can  be  given  for  its  admis- 
sion in  the  case  where  the  death  of  the 
party  making  the  statement  is  the  snhject 
of  the  enquiry,  which  does  not  apply  with 
equal  force  to  its  admissibility  in  the  pre- 
sent case.  The  ground  on  which  dying  de- 
clarations are  admissible  is  that,  when  they 
are  made,  the  declarant  is  in  a  condition  in 
which,  according  to  the  experience  of  maft- 
kind,  it  is  not  less  likely  that  what  he  says 
is  true  than  if  it  had  been  said  before  a 
Magistrate  under*  the  sanction  of  an  oaxh 
and  in  presence  of  the  prisoner.  Il  is. 
therefore,  put  on  a  level  with  a  deposition. 
technically  so  called,  which  is  admissible  ia 
case  of  the  deponent's  death  or  absence  from 
illness.  But  this  has  nothing  to  do  with 
the-  nature  of  the  crime  to  which  the  evi- 
dence relates ;  it  is  just  as  applicable  to  one 
crime  as  another. 

It  has  been  said  that  Courts  have  been 
driven  to  accept  this  evidence  by  the  ne- 
cessity of  the  case ;  the  necessity  arising 
from  this,  that  the  injured  person,  who 
might  be  the  principal  witness  against  the 
prisoner,  is  dead.  We  may  remark  that  sacfa 
necessity,  as  it  is  called,  is  not  a  gronnd  for 
receiving  evidence  which  ought,  on  other 
grounds,  to  be  excluded,  nor  is  it  the  icason 
why  this  evidence  is  admitted ;  hot,  even  if 
it  were  so,  that  necessity  is  just  as  likely  to 
exist  where  the  deceased  person  has  been 
robbed,  or  raped,  or  assaulted,  as  where  be 
has  been  murdered. 

Considering,    therefore,    as    we   do,    that 
dying    declarations   are    a   species   <rf  eri* 
dence,   which,   on   the   whole,  are  likely  to 
be    useful    in    leading    Juries   and    Courts 
of    Law    to    a    right    conclusion    on    the 
facts  before  them,   and   that  the   principle 
on  which  they  are  admissible  in  cases  of    1 
murder  is  applicable  to  their  admissibility 
in  other  cases,  we  think  that  the  SesaioDs 
udge  was  wrong   in   his   direction  to  the 
ury,  and  that  the  evidence  in  qnestitm  was 
admissible  on  the  charge  of  rape. 
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•  The  26th  September  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Evidence  (of  offenders). 

Queen  versus  Reaz  Ali  alias  Dulloo  Khan. 

Committed  by  the  Joint  Magistrate  of 
Afonghyr,  and  tried  by  the  Sessions  Judge 
of  Bhaugulpore^  on  a  charge  of  dacoity. 

The  evidence  of  persons  who  are  themselves  liable  to 
punishment  should  be  carefully  sifted  and  tested  before 
they  can  be  relied  on  in  a  Court  of  Law. 

In  this  case  we  are  not  satisfied  with  the 
evidence  on  which  the  prisoner  has  been 
convicted.  No  one  can  doubt  that  the 
testimony  of  persons  in  the  position  of 
witnesses  Nos.  2,  3,  and  7,  however  useful 
it  may  be  in  assisting  the  detection  of  crime, 
requires  to  be  very  carefully  sifted,  before 
reliance  can  be  placed  on  it  in  a  Court  of 
Law.  There  always  will  exist  in  the  minds 
of  persons,  who  are  themselves  liable  to 
punishment,  a  notion  that  they  will  obtain 
benefit  by  procuring  the  conviction  of  others. 
In  the  present  case  the  evidence  of  these 
witnesses  appears  to  have  been  in  no  way 
tested,  and  the  only  circumstance  which  is 
mentioned  as  confirming  the  truth  of  their 
statements  is  that  the  prisoner's  name  was 
mentioned  on  a  former  occasion  as  one  of 
the  dacoits.  But  this  circumstance  is,  we 
think,  too  slight  to  add  such  weight  to  the 
evidence  of  the  informers.  It  does  not 
appear  that  it  was  by  these  persons  that 
the  name  was  mentioned,  and  no  steps 
appear  to  have  been  taken  upon  the  inform- 
ation. 

It  is  true  that  the  witnesses  i,  4*  ^nd  5, 
profess  to  identify  the  prisoner  as  one  of  the 
dacoits,  but  we  cannot  attach  any  import- 
ance to  their  statements.  The  dacoity 
occurred  four  or  five  years  ago,  and 
none  of  these  persons  had  ever  seen  the 
prisoner  before  or  since.  Identification  under 
such  circumstances,  except  in  very  rare 
cases,  appears  to  us  to  be  quite  out  of  the 
question. 

We  regret  that  the  Sessions  Judge  has 
»ot  furnished  us  at  greater  length  with  his 
reasons  for  convicting  the  prisoner,  without 
which  it  is  extremely  difficult  for  a  Court 
of  Appeal  to  come  to  a  conclusion  on  evi- 
dence not  taken  before  them.  But  on  the 
vhole  we  feel  bound  to  say  that  a  convic- 


tion* on  this  evidence  cannot  be  supported. 
We,  therefore,  order  it  to  be  quashed,  and 
the  prisoner  to  be  acquitted  and  released. 


The  27th  September  1866. 

Present  : 

The  Hon'ble  W.  Markby,  Judge. 

License  (for  carrying  on  Slaughter-house  under 
Act  VII.  of  Z865,  B.  O— Notice  of  revocation. 

Petition    of  Mr,   E,    Vere  Haldane,    Vice- 
Chairman  of  the  Municipal  Commissioners 
for  the  Suburbs  0/  Calcutta, 

The  leng^th  of  notice  to  be  g^iven  to  persons  holding 
licenses  for  carryings  on  slaughter-houses  under  Act  VII. 
of  1S65,  B.  C,  must  be  determined  in  each  case  accord- 
ing to  its  own  particular  circumstances. 

"  That  a  license  was  granted  on  the  24th 
June  1865  to  Rohameioollah  to  use  a  place 
for  a  slaughter-house  within  the  Suburban 
Municipality,  and  was  to  last  until  *  further 
orders.'  That,  with  a  view  to  register  all 
licenses  and  to  make  temporary  ones  perma- 
nent, and  for  other  municipal  purposes,  a 
notice  was  issued  on  the  916  July  1866  on 
Rohametoollah,  informing  him  that  it  was 
necessary  for  him  to  take  out  a  fresh  license 
within  seven  days,  on  failure  of  which  the 
temporary  license  he  already  held  should  be 
considered  forfeited.  That,  by  a  letter  signed 
by  Messrs.  Dignam  and  Carruthers,  his  at- 
torneys, Rohametoollah  declined  to  attend  to 
this  requisition,  and  went  on  slaughtering 
without  a  fresh  license,  although  the  old  one 
was  no  more  in  existence.  That  Golam  Hos- 
sein,  who  alleged  himself  to  be  a  servant  of 
Rohametoollah,  was,  on  a  personal  inspection 
made  by  the  Vice- Chairman,  found  to  have 
been  continuing  the  slaughter-house  without 
a  license,  and  he  was  accordingly  charged 
under  Section  1,  Act  VII.  of  1865,  B.  C,  with 
having  a  place  as  a  slaughter-house  without 
a  license.  The  sitting  Commissioner  con- 
victed him  on  the  31st  August  last,  and  fined 
him  Rs.  200. 

"  The  defendant,  Golam  Hossein,  being 
dissatisfied  with  this  order,  appealed  to  the 
Sessions  Judge  of  the  24-Pergunnahs,  who, 
on  the  8th  instant,  overruled  the  conviction, 
and  remitted  the  fine,  on  the  ground^  as 
stated  in  his  jucjgment,  that  the  seven  days' 
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notice  was  not  sufficient,  and  therefore  the 
withdrawal  of  the  license  and  the  infliction 
of  the  fine  were  not  justifiable. 

"  Your  petitioner  is  not  aware  as  to  the  ex- 
tent of  relief  he  can  expect  from  your  Lord- 
■ship's  hands  in,  connection  with  the  question 
of  fine  which  has  been  remitted  in  this  case 
by  the  Sessions  Judge  ;  but  he  has  no  doubt 
that,  under  Sections  404  and  405  of  the 
Code  of  Criminal  Procedure,  this  Honorable 
Court  possesses  full  powers  to  correct  any 
mistake  committed  by  any  subordinate  Court 
on  a  point  of  law;  your  Lordships  will, 
therefore,  be  pleased  to  settle  authoritatively 
as  to  whether  the  Sessions  Judge  was  legally 
correct  in  saying  that  the  words  '  until 
further  orders'  entitled  any  person  to  sup- 
ply a  time  or  a  license  with  such  words  sub- 
jected to  be  cancelled  at  any  time  after  the 
holder  of  it  \^as  duly  warned. 

**  When  Rohametoollah  refused  through 
his  attorney  to  take  out  a  fresh  license,  and 
relied  entirely  on  his  former  one,  which  was 
void,  it  cannot  be  said  that  the  old  license 
was  sufficient  to  protect  him  or  his  servants 
from  the  punishment  which  the  law  inflicts, 
for  carrying  on  a  slaughter-house  without  a 
license.  Your  petitioner,  therefore,  craves 
that  your  Lordship  will  be  pleased  to  set 
aside  the  opinion  expressed  by  the  Sessions 
Judge,  and  your  petitioner,  as  in  duty  bound, 
shall  ever  pray." 

Judgment  of  the  High  Court. — I  do  not 
think  it  necessar}'  to  send  for  the  record  in 
this  case,  because  1  think  there  is  nothing 
in  Mr.  Beaufort's  decision  upon  which  any 
restriction  upon  the  jurisdiction  of  the  Com- 
missioners can  be  founded.  The  right  of 
the  Commissioners,  to  revoke  licenses  granted 
"  until  further  orders,"  is  clearly  recognised, 
as  well  as  their  right  to  proceed  against 
persons  holding  such  licenses,  and  who  carry 
on  their  slaughter-houses  after  the  licenses 
have  been  revoked.  The  remarks  of  Mr. 
Beaufort  as  to  the  length  of  notice  which 
onght  to  be  given  to  the  person  holding  such 
a  license  before  it  is  revoked,  I  consider  to 
apply  only  to  the  particular  case  before 
him.  All  that  the  Commissioners  are  bound 
to  do  is  to  give  a  reasonable  notice  to  the 
party  who  holds  the  license,  in  order  that  he 
may  apply  to  renew  it,  or  make  other  arrange- 
ments for  carrying  on  his  business.  There 
is  no  general  rule  applicable  to  all  cases  as 
to  when  notice  ought  to  be-  given,  which 
wifi  have  to  be  determined  in  every  case  as 
it  arises,  according  to  its  own  particular 
Circumstances.  • 


The  27th  September  1866.         • 
Present: 

The  Hon'ble  William  Markby,  Judge. 

Fbrgeiy. 

Queen  versus  Gyanee  Ram. 

Committed  by  the  Magistrate^  and  tried  by* 
the    Sessions   Judge  of  Shahabad,    on   a 
charge  of  fraudulent  execution  in  signing 
a  document^  ^c. 

The  sigpning  of  a  vakalutnamah  in  the  name  of  co- 
decree-holders  without  their  authority  to  do  so»  and 
delivering^  it  to  a  vakeel  with  instructions  to  fife  a 
petition  stating  that  the  debt  had  been  satisfied,  and 
praying  that  the  case  may  be  struck  off  the  file,  ts 
forgery  within  the  meaning  of  Section  463  of  the  Penal 
Code. 

The  prisoner  in  this  case  has  been  con- 
victed of  the  offence  of  forgery  under  Section 
463  of  the  Indian  Penal  Code.  The  case. 
which  was  very  clearly  proved,  was  thai 
the  prisoner,  being  one  of  several  joint- 
decree-holders,  made  a  collusive  arrange- 
ment with  the  judgment-debtor  that  a  cer- 
tain sum  of  money  should  be  paid  to  him- 
self in  satisfaction  of  the  decree,  and  that  be 
should  stop  proceedings  upon  the  decree. 
Upon  this  the  prisoner  signed  a  vakalutna- 
mah in  the  name  of  Golab  Ram  and  others, 
his  fellow  decree-holders,  and  delivered  it  to 
a  vakeel  with  instructions  to  file  a  petition 
stating  that  the  debt  had  been  satisfied,  and 
praying  that  the  case  might  be  stmck  off 
the  file,  which  was  accordingly  done.  Sub- 
sequently a  petition  was  filed  by  G<^ab 
Ram,  denying  that  the  prisoner  had  any 
right  to  use  his  name ;  and  the  Judge,  being 
satisfied  that  this  was  so,  directed  these  pro- 
ceedings to  be  taken  against  the  prisoner. 

The  vakalutnamah  was  signed  in  this 
form:  "Golab  Ram  by  the  pen  (bukalam) 
of  Gyanee  Ram  (the  prisoner)." 

The  only  question  is,  whether  this  is  a 
forgery  within  the  meaning  of  Section  463 
above  referred  to?  and  I  think  that  It  is. 
Section  463  declares  the  making  a  false 
document  with  intent  to  commit  fraad  to  he 
forger)',  and  Section  464  declares  thai  a 
person  who  signs  a  document,  with  the  in- 
tention of  causing  it  to  be  believed  that 
such  document  was  signed  by  the  authority 
of  a  person  by  whose  authority  he  knows 
that  it  was  not  signed,  makes  a  false  docu- 
ment. 

These  words  clearly  include  the  present 
case. 
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I  only  reserved  my  decision  in  this  case, 
because  I  wished  to  look  at  tiie  case  of 
Regina  versus  White,  reported  in  Volume  I.  of 
Denisori's  Crown  Cases,  in  which  the 
Court  of  Criminal  Appeal  in  England  una- 
nimously held  that  the  unauthorized  use 
of  another  person's  name  professedly  as 
^  agent  >vas  not  forger}*.  But  I  find  that 
that  case  turned  entirely  on  the  English  de- 
finition of  forgery  under  the  then  existing 
Statutes,  and  has  no  effect  whatever  upon 
the  interpretation  of  the  Section  of  the 
Indian  Penal  Code  now  under  consideration. 

The  appeal  of  the  prisoner  is,  therefore, 
dismissed,  and  the  conviction  affirmed. 


The  28th  September  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Theft. 

Qupen  versus  Nobin  Chunder  Holdar. 

Criminal  Appellate  Jurisdiction. 

Miscellaneous  Case. 

The  prisoner,  acting  bond  fide  in  the  interest  of  his 
employers,  and  finding  a  party  of  fishermen  poaching 
on  his  masters'  fisheries,  took  charge  of  the  nets,  and 
retiiined  possession  of  them,  pending  the  orders  of  his 
employers. 

Held  that  the  prisoner  was  not  guilty  of  theft. 

On  the  21st  instant  we  issued  an  order 
for  the  immediate  release  of  this  prisoner. 
We  now  proceed  to  give  our  reasons  for 
such  order. 

This  appeal  was  submitted  on  a  point  of 
law,  and  was  referred  to  this  Bench  by  the 
Judge  sitting  in  the  Miscellaneous  Depart- 
ment. 

The  prisoner  was  convicted  of  theft,  Sec- 
tion 379  of  the  Indian  Penal  Code,  and  was 
sentenced  to  simple  imprisonment  for  the 
period  of  one  month,  and  a  fine  of  Rs.  20,  in 
default  of  payment  further  imprisonment  for 
one  week. 

It  appears  that  a  party  of  fi sh emu  :i  .were 
poaching  on  the  fisheries  belonging  to  the 
Port    Canning  Company,   their    nets    were 


seized,  and  the  prisoner,  who  is  a  servant 
in  the  employ  of  that  Company,  took 
charge  of  the  nets,  and  refused  to  give  them 
up  to  the  Police,  without  the  orders  of 
his  immediate  employers.  The  gist  of  the 
offence  of  theft  consists  in  the  dishonest 
intention  of  the  party  taking  the  property. 
In  the  present  case  it  is  very  clear  that 
there  was  no  dishonest  intention.  The 
prisoner,  acting  bond  fide  in  the  interest 
of  his  employers,  and  finding  the  fishermen 
poaching  'on  his  masters'  fisheries,  took 
charge  of  the  nets,  and  retained  possession 
of  them,  pending  the  orders  of  his  em- 
ployers. Thp  taking  not  being  criminal 
when  the  possession  was  charged,  there 
was  no  theft,  and  the  conviction  is  illegal,  and 
must  be  quashed. 


The  29th  September  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Al>8f:onded  OfTender— Forfeiture  of  property  of. 

Criminal  Jurisdiction. 

Sheodoyal  Singh  versus  Girban  Sing. 

Re/erred  under  Section  ^j^y  Code  of  Crimi^ 

nal  Procedure. 

Procedure  by  Magistrate  before  declaring  a  forfeiture 
of  the  property  of  an  absconded  offender. 

In  this  case  it  is  quite  clear  that  there  is 
nothing  to  show  that  the  steps  which  are 
necessary  lo  entitle  the  Magistrate  to  declare 
the  property  at  the  disposal  of  the  Govern- 
ment, under  Section  184  of  the  Code  of 
Criminal  Procedure,  were  ever  taken,  and, 
in  fact,  no  such  confiscation  ever  took  place. 
When  the  defendant  came  in,  he  was  not 
asked  whether  he  had  really  absconded  ahd 
concealed  ;  and,  as  his  property  was  not  con- 
fiscated, he  did  not  tender  any  explanation 
to  the  Judge,  and,  in  fact,  he  was  not  called 
upon  to  do  so  under  Section  185.  The  pro- 
ceedings are  irregular,  and  must  be  quashed, 
the  property  to  be  restored  to  Sheodo^-al, 
and  the  purchaser  will  get  back  his  pur- 
chase-money.     • 


•\ 


80 


Criminal 


THE  WKEKLY  RSPORTER. 


Hul 


tngs. 


[Vol.  VI; 


The  3rd  October  1866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  Shumbhoo- 
nath  Pundit,  Judges, 

Breach  of  contract  (to  convey  Indigo  from  the 
field  to  the  vats) — Section  490,  Penal  Code. 

Criminal  Jurisdiction. 

Referred  under  Section  ^go  0/  the  Civil 
Procedure  Code, 

Nowa  Tewaree  and  Mullen  Jha. 

An  agreement  for  personal  service  in  conveying  indigo 
from  the  field  to  the  vats  is  not  a  contract,  the  breach 
of  which  is  punishable  by  Section  490  of  the  Penal 
Code. 

Remarks  by  the  Assistant  Magistrate, — 
An  agreement  for  personal  service  in  con- 
veying indigo  from  the  field  to  the  vats 
is  not  a  contract,  the  breach  of  which  is,  and 
was,  intended  to  be  made  punishable  by  Sec- 
tion 490  of  the  Penal  Code.  The  words 
"  voyage  or  journey  "  apply  to,  and  must 
be  read  with,  the  whole  of  the  Section ;  and 
indigo,  on  its  way  from  the  fields  to  the  vats, 
can  scarcely  be  said  to  be  either  on  "  voyage  '* 
or  "  journey.  "  It  is  true  these  words 
do  not  occur  in  Illustration  (C),  but  they 
are  necessarily  implied.  The  illustrations 
"  make  nothing  law  which  would  not  be 
law  without  them."  "  They  are  not  intend- 
ed to  supply  any  omission  in  the  written 
law,  or  to  put  a  strain  on  it."  Besides, 
it  seems  clear  from  the  remarks  of  the 
Indian  Law  Commissioners  that  this  Section 
was  enacted  to  protect  travellers,  and  the 
goods  of  travellers,  against  the  rascality  of 
a  class  of  men  who  would  be  able  to  render 
them  no  adequate  compensation  for  a  serious 
wrong,  and  whose  "  whole  property  would 
probably  not  cover  the  expenses  of  prosecut- 
ing them  civilly,''  and  not  to  apply  to  con- 
tracts like  the  contract  in  this  case,  where, 
whatever  may  be  the  inconvenience  and 
delay  in  prosecuting  the  offenders  civilly, 
damages  can  generally  be  recovered.  Again, 
the  description  of  the  property  to  be  con- 
veyed is  not  sufficiently  explicit.  The 
goods  must  be  most  clearly  specified. 

Remarks  by  the  Magistrate, — In  the  few 
instances  which  have  come  before  me  of 
such  cases  as  this,  1  have  always  refused  to 
tale  them  up  in  the  Criminal  Court,  believ- 
ing that  the  Section  of  lt»e  Penal  Code  is 
not  applicable.     I  therefore  agree  with  the 


Assistant  Magistrate ;  but,  as  it  appears  that 
cases  similar  to  this  have  been  allowed  by 
some  Magistrates  in  this  district,  and  con- 
victions sustained  under  this  Section,  it  is 
advisable,  I  think,  in  this  diversity  of  opi- 
nion, to  have  an  authoritative  ruling. 

Judgment  0/  the  High  Court.— VitsA  the 
proceedings  connected  with  this  reference.* 
The  Court  are  of  opinion  that  Section  490 
of  the  Indian  Penal  Code  is  not  applicable 
to  the  case  submitted  to  their  consider- 
ation, and  they  agree  in  the  remarks  record- 
ed by  the  Assistant  Magistrate  md  Magis- 
trate of  Sarun. 


The  4th  October  1866. 

Present : 

The  Hon'ble  G.  Loch  and  Shumbhoonath 

Pundit,  Judges,     - 

Abetment  of  murder— Disappearmnce  of 
evidence  of  a  crime. 

Queen  versus  Goburdhun  Bera. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Officiating  Sessions  Judge  of 
Midnapore,  on  a  charge  of  murder. 

Prisoner  was  present  at  a  murder  without  bebr 
aware  that  such  an  act  was  to  be  committed.  Through 
fear  he  not  only  did  not  interfere  to  prevent  the  com- 
mission of  the  crime,  but  joined  the  murderets  in  cot« 
cealing  the  body.  Held  that  he  was  guilty,  not  of 
abetment  of  murder,  but  of  causinjgr  the  <£sappcaraace 
of  evidence  of  a  crime  under  Section  201  of  tbe  Peoil 
Code. 

Loch,  J, — ^I  THINK  that  the  finding  of  the 
Sessions  Judge  is  opposed  to  the  evideoce, 
and  that  the  prisoner  cannot  be  convicted  of 
abetment.  The  prisoner  was  present  when  the 
murder  took  place.     He  was  not  aware  that 
such  an  act  was  to  be  committed,  but  he  did 
not  interfere  to  prevent  the  commission  of  die 
crime,  being  apparently  too  much  frighten- 
ed to  do  so.     He  joined  the  murderers  is 
concealing  the  body,  being  frightened  inio 
compliance   by  their  threats.     This  is  the 
substance  of  the  evidence  given  by  BhanU 
Gorayen,   the  only  eye-witness.     The  sub- 
stance of  the  prisoner's  verbal  confession  \Q 
the   Deputy   Magistrate,  as  deposed  to  br 
that  officer  and  the    Deputy   Inspector  d 
Police,   is   to  the   same   effect ;  and,  froen 
this  evidence,   it   cannot  be  said   that  the 
murder  was  committed  in  consequence  of 
this  prisoner's  abetment.     The  prisoner  ap- 
pears   to   me    guilty  of  an  oifence  under 
Section  201,  and  liable  under  that  Secdofi 
to  i:nprisonment,  and  1  would  sentence  hixa 
to  five  years'  rigorous  imprisonment. 

,  Shumbhoonath  Pundit y  J, — ^I  concur. 
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The  5th  October  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp,  Judge, 

Evidence^Confession  of  prisoner. 

Queen  versus  Sreemutly  Mongola. 

Committed  by  the  Magistrate^  and  tried  hy 
the  Officiating  Sessions  Judge  of  Midna- 
pore. 

The  confession  of  a  prisoner  before  a  Magistrate, 
though  retracted  before  the  Judge,  is  admissible  in 
evidence  against  the  prisoner,  provided  the  Judge  be 
satisfied  that  it  was  voluntarily  made. 

I  CANNOT  interfere  with  the  sentence  in 
ibis  case,  though,  1  think,  the  prisoner  ought 
to  have  been  convicted  of  the  graver 
charge. 

The  Sessions  Judge  is  clearly  wrong  in 
stating  that  the  confession  of  the  prisoner, 
Mongola,  before  the  Deputy  Magistrate,  is 
not  evidence  against  her,  simply  because  she 
retracted  it  in  his  Court.  In  almost  every 
case,  the  confession  before  the  Magistrate  is 
retracted  before  the  Sessions  Judge,  It  is, 
however,  admissible  as  evidence,  provided 
the  Sessions  Judge  be  satisfied  that  it  was 
voluntarily  made.  The  Court  cannot  but 
express  their  surprise  that  the  Sessions 
Judge  should  entertain  such  an  erroneous 
opinion. 

Appeal  rejected. 


The  5th  October  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  \V.  Markby, 

Judges. 

False   evidence — Criminal   Prosecution   under 
Registration  Act  XX.  of  i8d6. 

Queen  versus  Juggut  Chunder  Dutt. 

Criminal  Referred»Jurisdiction. 

A  Sub-Regietrar  is  competent,  for  any  purpose  con- 
templated by  Act  XX.  of  1866,  to  examine  any  person ; 
and  any  statement  made  by  such  person  before  an  Officer 
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in  any  proceedings  or  enquiries  under  the  Act,  if  inten- 
tionally false,  renders  suc^  person  liable  to  a  criminal 
prosecution. 

This  is  a  reference  made  by  the  Sessions 
Judge  of  Jessore,  moving  this  Court  to  ex- 
press an  opinion  upon  a  point  which  has 
arisen  in  a  case  coming  under  the  new  Re- 
gistration  Act  XX.  of  1866. 

It  appears  to  us  that  Juggut  Chunder 
Dutt,  acting  on  behalf  of  Ram  Dyal 
Ghose,  presented  a  document  to  the  Sub- 
Registrar  of  Narail,  which  purported  to  be 
a  dur-mourosee  pottah  from  Doorga  Churn 
Bose,  for  the  purpose  of  having  it  re- 
gistered. 

At  the  instance  of  Juggut  Chunder,  the 
alleged  grantor  of  the  lease,  Doorga  Churn 
Bose,  was  summoned.  He  appeared,  and 
denied  the  execution  of  the  deed.  At  this 
stage  of  t^e  case,  it  appears  to  us  that  the 
Sub-Registrar,  under  Section  36  of  the  Act, 
would  have  done  well  had  he  simply  re- 
corded his  reasons  for  refusing  registry  on 
the  document,  as  directed  in  Section  82, 
leaving  the  investigation  of  the  facts  to  the 
tribunals  regularly  constituted  for  that  pur- 
pose. But  he  went  further,  and  examined 
the  grantor  and  the  attesting  witnesses, 
and,  having  apparently  satisfied  himself 
that  the  grantor  had  intentionally  made 
a  false  statement  in  stating  that  he  had 
not  executed  the  deed,  he  instituted  pro- 
ceedings under  Section  92  of  the  Act, 
having  first  obtained  the  sanction  of  his 
immediate  superior  under  Section  95.  These 
proceedings  may  have  been  indiscreet,  but 
they  are  clearly  not  illegal.  The  Sub-Regis- 
trar was  competent  for  any  purpose  contem- 
plated by  the  Act  to  examine  any  person,  and 
any  statement  made  by  such  person  before 
an  officer  in  any  proceedings  or  enquiries 
under  the  Act,  if  intentionlly  false,  renders 
such  person  liable  to  a  criminal  prosecution. 
Copy  of  these  remarks  will  be  forwarded*to 
the  Judge.  « 
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The  5th  October  1866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby,. 

Judges, 

Murder  (of  supposed  wizard). 
Queen  versus  Ooram  Sungra. 

Committed  hy   the  Assistant   Commissioner^ 
and  tried  hy  the  Judicial  Commissioner  of 
Chota  Nag  pore,  on  a  charge  0/ murder. 

A  sentence  of  death  was  commuted  into  one  of  trans- 
portation for  life  in  the  case  of  a  prisoner  w  ho  commit- 
ted murder  in  the  belief  that  the  deceased  vv  as  a  wizard 
and  the  cause  of  his  child's  illness,  and  that,  by  killing 
the  deceased,  the  child's  life  might  be  saved. 

In  this  case  the  prisoner  has  been  con- 
victed of  murder.  It  appears  that  his  child 
was  dangerously  ill,  and  that  this  ignorant 
man  had  been  told  by  a  person,  calling  him- 
self a  "Diviner,"  that  the  spirit  of  one  Mitta 
was  abroad,  and  that,  until  it  was  appeased, 
the  child  would  not  recover.  The  prisoner 
accordingly  went  to  Mitta,  and  called  upon 
him  to  take  measures  to  appease  his  spirit. 
He  at  first  refused,  saying  he  had  not  the 
means  ;  but,  after  being  threatened  by  the 
prisoner,  he  sacrificed  a  sheep,  a  pig, 
and  three  fowls.  As,  however,  the  child  did 
not  get  better,  the  prisoner,  two  days  after- 
wards, went  again  to  Mitta,  abused  him  and 
his  wife,  accused  them  of  witchcraft,  and 
said  openly  that,  if  his  child  died,  he  would 
kill  Mitta.  On  the  next  morning,  Mitta 
was  found  dead  in  the  prisoner's  house 
with  five  severe  wounds  in  the  head,  which 
were  undoubtedly  the  cause  of  his  death. 
The  child  was  not  then  dead,  but  died  two 
or  three  days  afterwards. 

These  are  the  facts  as  slated  by  the  Judi- 
cial Commissioner  of  Chota  Nagpore,  who 
tried  the  case,  and,  there  being  no  direct 
evidence  as  to  how  the  murder  took  place, 
he  proceeds  in  his  judgment  to  shew 
very    clearly    that    the    «tory    told    by    the 


prisoner  and  his  wife  as  to  how  Mitta  dme 
by  his  death  is  untrue,  and  to  give  bis  rea- 
sons for  coming  to  the  conclusion  jlhat  the 
prisoner  murdered  him. 

The  Assessors  expressed  their  opinion  that 
the  prisoner  killed  the  deceased  in  the  be- 
lief that  he  was  a  wizard. 

We  adopt  entirely  the  conclusions  of  the 
Court  below,  and  we  have  no  hesitation  in 
saying  that,  both  in  fact  and  law,  th« 
prisoner  is  guilty  of  murder. 

It  remains  to  consider  whether  the  sen- 
tence of  death  passed  upon  the  prisoner  by 
the  Judicial  Commissioner  ought  to  be 
afi^rmed,  or  whether  we  ought  to  exercise 
the  power  which  we  possess  of  reducing  the 
punishment  to  transportation  for  life. 

We  have  hesitated  a  good  deal  upon  this 
point.  There  can  be  no  doubt  that  the 
murder  was  deliberate  and  intentional,  and, 
in  that  view,  merits  the  severest  punishment 
which  the  law  can  inflict.  On  the  odicr 
hand,  the  prisoner  was  undoubtedly  acting 
under  the  influence  of  the  belief  that  the 
deceased  man  was  the  cause  of  his  child's 
illness,  and,  probably,  thought  that,  by  the 
act  of  killing  Mitta,  the  child's  life  might 
be  saved.  Absurd  and  unfounded  as  that 
belief  was,  we  think  that  we  are  bound  to 
take  it  into  consideration,  and  make  some 
distinction  between  such  a  case  as  this  and 
cases  in  which  deliberate  murder  has  been 
committed  from  baser  motives.  We,  in  no 
way,  •  countenance  the  supposition  that  the 
existence  of  such  a  n^otive  as  existed  here  in 
any  way  changes  the  nature  of  the  crime: 
but  we  think  that,  as  the  law  has  prescribed 
two  different  degrees  of  punishment  for  the 
crime  of  murder,  this  is  a  case  which,  onder 
all  the  circumstances,  may  be  considered 
not  to  merit  the  severer  penalty. 

We,  therefore,  affirm  the  conviction,  bat 
annul  the  sentence  of  death  passed  opon 
the  prisoner,  and,  in  lieu  thereof,  direct  that 
he  be  transported  for  life. 
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•  The  2ist  September  1866. 

Present  : 

The  Hon'ble  F.  B,  Kemp  and  W.  Markby, 

Judges. 

Murder— Confession. 

Criminal  Referred  Jurisdiction. 

Queen  versus  Hyder  Jolaha. 

A  person  may  be  convicted  of  murder  on  his  own  con- 
fession. 

Where  a  master  accompanies  a  servant  knowings  the 
latter's  intention  to  commit  murder,  and  is  present  at 
the  commission  of  the  murder,  although  he  struck  no 
blow,  still  he  is  guilty  as  a  principal,  the  only  reason- 
able presumption  bemg  that  both  were  acting  with  a 
common  intent. 

Markby,  J, — In  this  case  the  prisoner 
Hyder  has  been  convicted  of  murder  on  his 
own  confession,  which,  there  is  no  reason 
whatever  to  doubt,  is  a  true  one,  and  we 
affirm  the  conviction  and  sentence  of  death 
passed  upon  him. 

We  are  at  a  loss  to  conceive  why  the 
prisoner  Pritto  was  not  convicted.  He  is 
the  prisoner  Hyder's  master,  and  is,  no  doubt, 
greatly  his  superior  in  rank  and  intelligence. 
The  weapon  with  which  the  woman  was 
murdered  was  his,  and  he  admits  that  he 
was  present  when  the  murder  took  place, 
having  accompanied  Hyder,  of  "whose  in- 
tention to  commit  murder  he  says  he  was 
aware.  Even  though  it  be  true,  as  he  alleges, 
that  he  struck  no  blow,  still  he  was  guilty 
as  a  principal,  the  only  reasonable  inference 
being  that  he  and  Hyder  were  acting  with 
a  common  intent.  We  think  the  opinion  of 
the  Assessors  was  right,  but  the  Code  of 
Criminal  Procedure  gives  no  power  to  inter- 
fere where  a  prisoner  has  been  acquitted. 


The  20th  October  1866. 

Present : 

The  Hon'ble  G.  Loch  and  Markby,  Judges, 

Robbery— Separate  trials — Irregnlarities. 

Queen  versus  Itwaree  Dome  and  others. 

Commuted  by  the  Assistant  Magistrate,  and 
tried  by  the  Sessions  Judge  of  BhauguU 
pore,  on  a  charge  of  lurking  house-tres- 
pass by  night  in  order  to  commit  theft,  &c. 

Where  persons  are  committed  on  three  separate  and 
distinct  charges  for  three  separate  and  distinct  robberies 
committed  on  the  same  night  in  three  different  houses, 
tbey  must  be  tried  separately  on  each  of  the  three 

charges.  .  .      % 

Remarks  on  the  irregularities  m  the  investigation 
of  the  present  case. 

Markby,  J> — The  prisoners  in  this  case 
were  committed  on  three  separate  and  distinct 


charges,  for  three  separate  and  distinct  rob- 
beries committed  on  the  same  night  in  three 
different  houses.  The  prisoners  must  be 
tried  separately  on  each  of  three  charges, 
and  the  present  trial  upon  all  thre^  charges 
at  once  is  illegal. 

The  verdict  and  sentence  of  the  Sessions 
Judge  are  quashed  as  against  all  the  pri- 
soners, and  a  new  trial  is  ordered. 

We  think  it  also  necessary  to  call  the 
attention  of  the  Sessions  Judge  to  one  or  two 
points  in  the  case  which  seem  to  have  escaped 
his  attention. 

The  evidence  against  the  prisoners  con- 
sists entirely  of  the  presumption  which 
arises  from  stolen  property  having  (as 
alleged)  been  found  in  their  possession. 
But  it  appears  that  no  part  of  the  property 
was  found  in  the  actual  manual  possession 
of  any  of  the  prisoners ;  it  was  found  in 
various  parts  of  a  house  or  houses  and 
premises  said  to  be  occupied  by  the  prison- 
ers and  (as  we  gather)  several  other  per- 
sons. But,  whether  each  prisoner  had  a 
separate  house,  or  whether  they  lived  in 
common  having  separate  apartments,  and,  in 
the  latter  case,  whether  any  portion  of  the 
premises  was  common  to  all — on  all  these 
points  which  are  most  important  in  arriving 
at  a  right  conclusion  in  this  case,  there  is 
great  confusion  in  the  evidence,  and,  as  far 
as  we  can  see,  no  attempt  10  clear  it  up. 

The  deposition  of  witness  No.  3  does  not 
agree  with  the  evidence  of  the  Police  In- 
spector. The  former  says  he  pointed  out 
some  Domes'  houses  and  Nathoo  Pasee's 
house  to  the  jemadar,  and  that  there  were 
four  Domes,  the  residents  of  the  houses,  and 
five  Domes  their  visitors,  besides  four  or  five 
females.  The  Police  Inspector,  on  the  other 
hand,  says  that  the  four  Domes  lived  in  one 
house,  and  he  takes  no  notice  of  the  visitors 
at  all. 

Again,  it  does  not  appear  what  enquiries 
were  made,  and  what  evidence  was  given  as 
to  whether  a  sufficient  cause  existed  why  the 
attendance  of  witness  No.  3  could  not  be 
procured.  Unless  the  presence  of  the  wit- 
ness cannot,  by  any  reasonable  efforts,  be  pro- 
cured, his  deposition  is  inadmissible.  The 
evidence  on  this  point  should  be  taken  and 
recorded  in  the  same  way  as  the  evidence 
on  any  other  part  of  the  case. 

Moreover,  we  remark  that  a  good  deal  of 
the  evidence  of  the  Police  Inspector  is  mere 
hearsay,  and  ought  not  to  have  been  re- 
ceived upon  the  important  point  as  to  where 
the  things  were  found ;  and  he  was  not 
examined  with  tHb  accuracy  which  the  case 
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required.  He  gave  his  evidence  in  great 
detail  before  the  Committing  Magistrate,  as 
also  did  witnesses  Nos.  i  and  2,  and  the 
same  ground  should  have  been  gone  over  by 
the  Sessions  Judge. 

Had  it  been  necessary  to  dispose  of  this 
appeal  on  the  merits,  this  Court  would  have 
found  the  utmost  difficulty  in  doing  so. 
The  evidence  throughout  is  verv  shortlv 
taken,  and  is  not  very  easy  to  understand  ; 
the  prisoners,  the  witnesses,  and  the  articles 
stolen,  being  generally  referred  to  by 
numbers,  and  in  many  cases  without  any 
distinction.  And,  upon  the  real  difficult)' 
in  the  case,  the  possession  of  the  stolen  pro- 
perty, there  are  scarcely  any  observations  at 
all  in  the  judgment  of  the  Sessions  Judge, 
though,  from  the  little  that  is  said,  it  seems 
as  if  the  evidence  were  treated  as  if  all 
bore  with  equal  force  against  all  the  pri- 
soners, which  is  very  far  from  being  fhe  case. 

It  is  with  great  reluctance  that  we  so 
frequently  make  observations  similar  to  the 
above  upon  the  mode  in  which  crimes  have 
been  investigated  in  the  Courts  below  ;  but 
the  paramount  importance  of  the  subject, 
which  is  no  less  than  the  due  administration 
of  the  Criminal  Law  throughout  the  country, 
renders  it  incumbent  upon  us  to  point  out 
what  we  consider  to  be  irregularities  in  the 
investigation  of  cases  which  are  brought  to 
our  notice. 


And  throughout  the  charge  I  find  that' the 
Judge  refers  to  these  confessions;  and,  in 
drawing   the   attention   of  the  Jur)'  to  the 
evidence  against  each  prisoner,  he'remark* 
this  man  was  implicated  on  the  confession 
of   Sreekant,  and  recognized  by  such  and. 
such  witnesses.     Now,  the  Judge  must  be 
aware  of  this  first  principle  of  law  that  the 
confession    of    an   accused   person   is  only 
evidence  against  himself,  and  therefore  the 
Judge  was  wrong  in  referring  to  the  con-  • 
fession  of  Sreekant  as  implicating  other  par- 
ties, and  instructing  the  Jury  that  Sreekant's 
confession  was  good,  not  only  against  him- 
self, but  against  others.     The  error  made 
by  the  Judge  in  this  case  is  not  of  conse- 
quence,   as    the    parties    convicted   by  the 
Jury  confessed  to  the  Magistrate,  and  those 
confessions  were  evidence  against  them.    In 
summing  up  the  evidence  to  the  Jur)',  the 
Judge  should  have  distinctly  told  them  that 
the  confessions  of  accused  parties  are  only 
evidence  against  themselves,  and  should  have 
instructed  the  Jury  to  put  away  from  their 
minds  whatever  the  confessing  prisoners  had 
said  regarding  their  accomplices. 


The  20th  November  1866. 

Present  : 

The  Hon'ble  G.  Loch,  Judge. 

Evidence— Confession. 

Queen  versus  Kally  Churn  Lobar  and 

others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Hooghly^ 
on  a  charge  of  dacoity^  &c.  ' 

The  confession  of  an  accused  person  is  only  evidence 
against  himself. 

I  SEE  no  grounds  for  interfering  with 
the  sentence  passed  upon  the  prisoners,  and 
I  reject  their  appeal.  In  the  copy  of  the 
charge,  made  by  the  Judge  to  the  Jury,  I 
find  the  following  remark  :  "  At  the  same 
"  time  you  will  recollect  that  the  confessions 
*Hiiade  by  Kally  and  Sreekant  must  be 
"  accepted  as  evidence  both  against  them- 
"  selves    and    those    thaft    they    implicate." 


The  20th  November  1866. 

Present : 

The  Hon'ble  G.  Loch,  Judge, 

Fabe  ETidence— Charge  (of  Judge). 

Queen  versus  Parbutty  Chum  Sircar. 

Committed  by  the  Magistrate,  and  tried  hy 
the  Officiating  Sessions  Judge  of  Hooghk, 
on  a  charge  of  false  er^idence. 

In  a  case  of  false  evidence,  it  is  not  necessary  for  the 
Judge  in  his  charpe  to  show  how  the  false  stalcweBts, 
even  if  made  intentionally,  are  material  in  the  case- 

The  prisoner  has  been  convicted  by  the 
Jury  of  giving  false  evidence  on  virions 
points,  but  the-Sessions  Judge  does  noi,  in 
his  charge,  show  how  these  statements,  even 
if  made  intentionally,  were  material  in  the 
case.  Section  191,  however,  of  the  Penil 
Code  defines  false  evidence  to  be  any  stale-  1 
ment  which  is  false,  and  which  the  panr 
making  it  either  knows  or  believes  to  be 
false,  or  does  not  believe  to  be  true.  Tbe 
prisoner  comes  under  this  definition.  I. 
therefore,  reject  the  appeal. 
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*      The  22  nd  November  1866. 

Present : 

-     The  Hon'ble  G.  Loch,  Judge, 

Evidence — Statements  in  grounds  of  commit- 
ment 

Queen  i^ersus  Hurry  Pershaud  and  others. 

Committed  by  the  Joint  Magistrate^  and  tried 
by  the  Sessions  Judge  of  Rungpore^  on  a 
charge  of  voluntarily  causing  grievous  hurt. 

Where  a  Committing  Officer  in  his  grounds  of  com- 
mitment makes  statements  tending  to  criminate  the 
prisoners,  they  cannot  be  used  as  evidence  against  the 
prisoners,  if  they  were  not  reduced  to  writing,  and 
without  the  examination  on  oath  of  the  Committing 
Officer  in  the  presence  of  the  prisoners. 

In  the  grounds  of  commitment,  the  Joint 
Magistrate  states  that  the  prisoners  stated 
to  the  Police,  and  repeated  before  him,  on 
the  first  day  of  trial,  that  they  had  caught 
the  deceased  stealing  jack  fruit,  and  had 
beaten  and  chased  him  away,  and  further  on 
the  Joint  Magistrate  makes  further  state- 
ments, all  tending  to  criminate  the  prisoners, 
but  which  cannot  be  used  as  evidence 
against  them,  as  their  statements  were  not 
reduced  to  writing,  and  the  Judge  has  not 
examined  the  Joint  Magistrate  on  oath.  As 
the  evidence  against  the  prisoners,  especial- 
ly Chuteeram  and  Obhoy  Chum,  is  very 
weak,  I  think  the  record  should  be  returned 
to  the  Judge  under  the  provisions  of  Section 
422,  and  that  he  be  directed  to  examine 
the  Joint  Magistrate  in  the  presence  of  the 
prisoners,  and  certify  the  result  of  such 
additional  evidence  to  the  Court. 


The  27th  November  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 

Murder — Transportation. 

Queen  versus  Bhootoo  Mullick. 

Committed  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Hooghly^ 
on  a  charge  of  murder, 

A  sentence  of  transportation  other  than  for  life  is 
illegal  in  the  case  of  a  prisoner  convicted  of  murder. 

Loch^  J. — The  Sessions  Judge's  sentence  is 
illegal.     The  Jury  convict   the   prisoner  of 


wilful  murder,  but  recommend  him  to  mercy, 
but  do  not  state  any  grounds  for  their  recom  - 
mendation.  The  Sessions  Judge,  listening 
to  their  recommendation,  has  sentenced  the 
prisoner  to  transportation  for  10  years. 
Under  Section  302,  the  punishment  for  mur- 
der is  cither  death  or  transportation ybr  life. 
The  Sessions  Judge  has  no  authority  to  pass 
a  sentence  of  iransportation  for  10  years. 
As  this  sentence  is  contrary  to  law,  we, 
under  ihe  provisions  of  Section  405  of  Code 
of  Criminal  Procedure,  revise  it.  and  direct 
that  the  prisoner  be  transported  for  life. 


The  27th  November  1866. 

Present  : 

The  Hon'ble  G.  Loch,  Judge. 

Robbery— Theft. 

Queen  versus  Hushrut  Sheikh. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Ditiagepore,  on  a 
charge  of  culpable  homicide  not  amounting 
to  murder. 

By  the  infliction  of  grievous  hurt,  theft  becomes 
robbery,  and  all  parties  concerned  in  the  offence  are 
liable  to  punishment. 

The  prisoner  has  been  convicted  under  a 
Section  of  the  Penal  Code  which  does  not 
cover  the  offence  committed.  The  prisoners 
Hushrut  and  Rai  Bux  went  to  steal  man- 
goes. One  was  on  the  tree,  and  the  other  was 
on  guard  below,  when  they  were  surprised 
by  the  owner  of  the  orchard.  The  man 
below  attacked  the  owner,  and  beat  him 
with  a  lattee,  and  knocked  him  down  sense- 
lcs<5 :  and  the  thieves  escaped  before  he  had 
lecovered  his  senses.  The  owner  of  the  or- 
chard, Kassim,  died  from  the  effect  of  the 
blows  he  had  received,  his  skull  having  been 
fractured.  Rai  Bux  was  admitted  to  give 
evidence,  and  he  stated  that  he  and  the 
prisoner  Hushrut  went  to  gather  mangoes ; 
that  he  was  up  the  tree,  and  Hushrut  below  ; 
that  on  Kassim  interfering,  Hushrut  knocked 
him  down ;  and,  before  he  recovered  his 
senses,  they  effected  their  escape. 

The  Sessions  Judge  c'icce[)ts  the  evidence 
of  Rai  Bux  to  the  extent  that  he  and 
Hushrut  went  to  jteal  ;  but,  as  there  is  no  evi- 
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dence  to  corroborate  the  rest  of  his  state- 
ment that  Hushrut  inflicted  the  blows  on 
Kassim,  his  evidence  on  this  point,  the  Ses- 
sions Judge  holds,  cannot  be  relied  on. 

Admitting  this  to  be  the  case,  yet,  as  vio- 
lence was  used  by  one  or  other  of  the  thieves, 
the  offence  becomes  robber}',  and  not  theft, 
and  the  Sessions  Judge  was  wrong  in  con- 
victing the  prisoner  under  Section  382,  viz., 
of  theft  after  having  made  preparation  for 
causing  death  or  hurt,  &c.  The  illustration 
{A)  under  this  Section  clearly  shews  what  is 
the  offence  spoken  of.  Had  A  in  the  illus- 
tration fired  the  loaded  pistol  and  hurt  Z, 
the  offence  would  no  longer  have  been  con- 
fined to  Section  382,  but  would  have  been 
robbery  as  defined  in  Section  390.  Theft  is 
robbery  if,  in  order  to  the  committing  of  the 
theft,  or  in  committing  theft,  the  offender 
for  that  end  voluntarily  causes  to  any 
person  death  or  hurt,  &c.,  and  Section  394 
provides  that,  if  any  person  committing  or 
in  attempting  to  commit  robbery  volunta- 
rily causes  hurt,  such  person  or  any  other 
person  jointly  concerned  in  committing  or 
attempting  to  commit  such  robbery  shall  be 
punished  with  transportation  for  life,  or  with 
rigorous  imprisonment  up  to  ten  years. 
Under  .these  circumstances,  therefore,  it  is 
clear  that,  by  the  infliction  of  grievous  hurt, 
theft  had  become  robbery,  and  that  all  parties 
concerned  in  the  offence  were  liable  to  punish- 
ment, and  therefore  it  was  not  very  material, 
for  the  purpose  of  convicting  the  prisoner,  whe- 
ther Rai  Bux  or  Hushrut  were  below  the 
tree.  Had  it  been  proved  that  Hushrut  was 
the  one  who  struck  the  blow,  the  sentence 
upon  him  must,  under  Section  397,  have  been 
nothing  under  seven  years'  imprisonment. 
As  it  is,  though  I  think  the  punishment  in- 
adequate to  the  offence,  it  is  a  legal  one,  and 
therefore  I  confirm  it. 


The  28th  November  1866. 

Present  : 

The  Hon'ble  G.  Loch,  Judge, 

Murder — Culpable  Homicide  not  amounting^  to 
Murder — Grievous  Hurt 

Queen  versus  Hurry  Dass  Paul  and  others. 

Commuted  by  the  Magistrate,  and  tried  by 
the    Sessions    Judge    df  Mymensingy    on 


a  charge  of  culpable  homicidt  not  askhanl- 
ing  to  murder. 

Explanation  of  the  difference  between  nfbrder,  ^^ 
pable  homicide  not  amounting  to  murder,  ^nd  frievois 
nurt. 

It  appears  to  me  that  the  Sessions  Jtidgc 
is  wrong  in  convicting  the  prisoners  of 
culpable  homicide  not  amounting  to  murder 
under  Section  304,  and  that  they  shoald 
have  been  convicted  of  grievous  hurt  under  * 
Section  320. 

All  culpable  homicide  is  murder,  unless 
it  be  accompanied  with  one  or  other  of  the 
exceptions  given  in  Section  300,  Penal  Code. 
That  Section  distinctly  describes  the  offence 
of  murder  as  follows  :  Culpable  homicide  is 
murder — 1st,  if  the  act  by  which  death  was 
caused  was  done  with  the  intention  of  caus- 
ing death  ;  2nd,  if  done  with  the  intention  of 
causing  such  bodily  injury  as  the  offender 
knows  to  be  likely  to  cause  the  death  of  the 
person  to  whom  harm  is  caused  ;  3rd,  if  done 
with  the  intention  of  causing  bodily  injury 
to  any  person,  and  the  bodily  injury  intend- 
ed to  be  inflicted  is  sufficient  in  the  ordinan* 
course  of  nature  to  cause  death ;  ^A,  if  the 
person  committing  the  act  knows  that  it  is 
so  immediately  dangerous  that  it  must,  in  all 
probability,  cause  such  bodily  injury  as  is 
likely  to  cause  death,  and  commits  such  act 
without  excuse  for  incurring  the  risk  of 
causing  death  or  such  injury  as  aforesaid. 

The  punishment  for  culpable  homicide 
not  amounting  to  murder  is  set  forth  in 
Section  302. 

Culpable  homicide  is  not  murder  vben 
the  offender  is  deprived  of  self-control  by 
grave  and  sudden  provocation ;  2nd^  vhen 
committed  in  the  exercise  in  good  faith  of  the 
right  of  self-defence  ;  ^rd,  when  the  offender 
is  a  public  servant,  or  aiding  a  public 
servant  acting  for  the  advancement  of  public 
justice ;  4th,  when  committed  without  pre- 
meditation in  a  sudden  fight  in  the  heat  of 
passion ;  and,  jM,  where  the  person  whose 
death  is  caused,  being  above  eighteen  years, 
suffers  death,  or  takes  the  risk  of  death,  viih 
his  own  consent. 

Section  304  provides  for  th'e  punishment 
of  persons  convicted  of  culpable  homicide 
not  amounting  to  murder  as  described  abo^^. 

It  is  to  be  observed  that,  in  both  classes 
of  culpable  homicide,  intention  or  knowledge 
is  included,  and  that  it  is  only  by  reasoa 
of  the  existence  of  one  or  other  of  the  excep- 
tions mentioned  in  Section  300  that  culpawc 
homicide   is  taken  out  of  the   categtxr  of 

murder. 
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I A  the  present  case,  there  is  no  justifica- 
tion for  the  brutal  conduct  of  the  prisoners 
towards  the  thief,  whom  they  had  caught  and 
bound.  'They  must  have  known  that,  if  a 
man  is  pounded  and  kicked  till  ten  of  his 
.ribs  are  broken,  and  he  be  otherwise  mal- 
treated, they  commit  an  injury  sufficient  in 
the  ordinary  course  of  nature  to  cause  death ; 
*and,  as  none  of  the  exceptions  in  Section  300 
are  pleaded,  it  is  very  questionable  whether 
they  should  not  have  been  convicted  of  mur- 
der. 

If  it  be  said  that  there  was  no  intention 
to  kill  or  to  do  such  injuFy  as  was  sufficient 
in  the  ordinary  course  of  nature  to  cause 
death,  tlien  it  appears  to  me  that  the  con- 
viction of  culpable  homicide  not  amounting 
to  murder  is  incorrect,  for  that  offence  com- 
prises intention,  but  the  act  is  extenuated 
by  one  or  other  of  the  exceptional  circum- 
stances mentioned  in  Section  300.  If,  then, 
the  offence  of  which  the  prisoners  are  guilty 
does  not  fall  under  the  head  of  ''culpable 
homicide  not  amounting  to  murder,"  and, 
from  absence  of  intention  to  kill  or  to  do 
Bttch  bodily  injury  as  is  sufficient  to  cause 
death,  does  not  amount  to  murder,  the  only 
offence,  of  which  the  prisoners  can  be  con- 
victed, is  that  of  grievous  hurt. 

Looking  at  the  circumstances  of  the  case, 
though  the  treatment  of  the  captured  thief 
by  the  prisoners  was  brutal,  I  do  not  think 
that  they,  Haradhun  Paul  and  Ramjoy  Paul, 
had  any  intention  of  killing  him ;  but,  in 
the  excitement  of  the  capture,  they,  with 
several  others,  were  unsparing  6f  their 
blows  and  kicks.  The  conduct  of  Cheeroo 
alias  Sreenarayun,  the  next  morning,  was 
still  more  brutal,  for  he  dragged  the  dying 
wretch  dbout  the  compound  by  the  rope  with 
vtrhich  he  was  tied,  and,  as  it  were,  took 
away  the  least  chance  he  might  have  had 
of  getting  over  the  effects  of  the  severe 
beating  he  had  endured  on  the  previous 
night.  No  proof  is  adduced  that  the 
deceased  was  caught  in  the  act  of  committing 
theft.  Sushiram,  in  whose  house  the  theft 
is  said  to  have  taken  place,  and  who  is  re- 
ported to  have  captured  the  thief,  has  not 
been  examined  ;  and  it  is  only  stated  ge- 
nerally in  the  evidence  that  Sushiram  had 
caught  a  thief  whom  they  were  beating. 

For  the  reasons  given  above,  I  think  the 
prisoners  should  be  convicted  of  committing 
grievous  hurt  under  Section  320,  Clause  8, 
and  sentenced  under  Section  325.  1,  there- 
fore, confirm  the  sentence  passed  upon  them, 
and  reject  the  appeal. 


The  3rd  December  1866. 

1^ resent : 

The  Hon'ble  G.  Loch  and  A.  G. 

Macpherson,  Judges, 

Evidence — Receiving  stolen  property. 

Queen  versus  Doyal  Shilydar  and  another. 

Comfnitted  by  the  Assistant  Magistrate,  and 
tried  by  the  Sessions  Judge  of  West  Burd- 
wan,  on  a  charge  of  dishonestly  retaining 
stolen  property. 

Evidence  of  puilty  knowledge  is  necessary  to  a  convic- 
tion on  a  charge  of  dishonestly  retaining  stolen  pro- 
perty. 

Loch,  J, — I  THINK  that  the  conviction 
in  this  case  cannot  be  sustained.  The  pri- 
soners were  not  charged  with  having  com- 
mitted the  dacoity  ;  but,  on  the  suspicion  of 
the  party  robbed,  their  houses  were  searched, 
and  certain  articles,  a  gold  nuth,  two 
silver  haslies  (necklaces),  and  some  brass 
untensils,  were  found,  and  were  claimed  and 
identified  by  the  complainants.  There  is 
no  satisfactory  evidence  to  shew  that  this 
property  was  concealed.  The  prisoners,  to 
judge  from  their  caste,  are  in  a  social  posi- 
tioh  to  warrant  the  belief  that  articles  of 
this  kind  would  be  found  in  their  houses. 
The  identification  of  the  property  by  the 
complainant  and  his  witnesses  is  of  the 
most  general  kind,  while  the  prisoners  claim 
it  as  belonging  to  them,  and  produce  wit- 
nesses in  support  of  their  assertion.  Now, 
though  much  reliance  may  not  be  put  on 
the  evidence  of  these  witnesses,  yet  a  con- 
viction of  a  serious  offence  on  a  mere  general 
allegation  of  identification  of  the  property 
by  one  or  two  witnesses  for  the  prosecution 
cannot  be  supported,  and  further  it  is  to 
be  observed  that  there  is  no  evidence  of  the* 
guilty  knowledge  which  is  necessary  to 
constitute  the  offence  of  which  the  prisoners 
have  been  convicted.  I  would  reverse  the 
sentence  passed  by  the  Sessions  Judge,  and 
direct  that  the  prisoners,  appellants,  be  re- 
leased. 

Macpherson,  J. — I  also  am  of  opinion 
that  thea»  prisoners  ought  to  be  acquitted 
and  discharged,  the  offence  with  which  tfeey 
are  charged  not  being  proved  against  them 
with  sufficient  CMrtainty.    The  evidence,  as 
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to  the  articles  in  question  being  the  pro- 
secutor's property,  appears  to  me  very  un- 
satisfactory and  unreliable :  while,  beyond 
the  fact  that  at  the  trial  the  prisoners 
claimed  the  articles  as  their  own,  there  is 
no  evidence  whatever  of  any  guilty  know- 
ledge. The  prisoners  are  acquitted,  and 
must  be  released. 


The  3rd  December  j866. 

Present : 

The  Hon'ble  G.  Tx)ch  and  A.  G. 

Macpberson,  fudges. 

Practice-— Section  36,  Letters  Patent 

Queen  versus  Sheikh  Soobhanee  and  others. 

Commtiied  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Sylhety  on  a  charge 
of  bringing  false  criminal  charge  with 
intent  to  injure,  ^c. 

In  the  Sessions  Court  the  prisoners  were  convicted 
and  sentenced.  On  appeal  to  the  High  Court,  the  senior 
Judgce  held  that  the  case  agfainst  the  prisoners  was  not 
proved,  and  the  junior  Judge  held  that  there  was  sufficient 
evidence  to  support  the  conviction.  As  t-l^e  two  Judges 
differed  in  opinion,  the  conviction  was,  with  reference 
♦o  Section  36  of  the  Letters  Patent,  set  aside,  and  the 
prisoners  released. 

Loch,  y. '  (after  going  in  detail  through 
the  evidence  which  is  quite  dermoid  of  matter 
of  general  interest). — I  thixk  the  charge  of 
bringing  a  false  accusation  against  Punnoo 
must  be  considered  as  not  proven,  and  I 
would  release  the  prisoners,  reversing  the 
order  of  the  Judge. 

Macpherson,  J-— I  am  of  opinion  that,  al- 
though the  case  is  a  somewhat  doubtful  one, 
there  is  sufficient  evidence  to  support  the 
conviction.  I  iliercfore  would  dismiss  the 
appeal. 

But,  ag  Air.  Justice  Loch  takes  a  different 
view  of  the  matter,  the  conviction  must, 
with  reference  to  the  provisions  of  Section  36 
oflhe  Letters  Patent,  be  set  aside,  and  the  pri- 
soners must  be  released.   ^ 


The  3rd  December  1866.  * 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Dacoity — Transportatioii. 

Queen  versus  Ramchand  Panjah. 

Committed  by  the  Magistrate y  and  tried  hy\ 
the  Officiating  Sessions  Judge  of  Hoogh- 
ly'y  on  a  charge  of  dacoity. 

In  a  case  of  dacoity.  a  sentence  of  14  years'  transport- 
ation  was  held  illegal,  and  reduced  to  10  years*  trans- 
portation under  Section  395  of  the  Penal  Code. 

Seton-Karr^  J--^!  can  discern  no  reason 
for  sending  for  the  papers,  as  there  is 
nothing  as  to  which  the  Court's  interfer- 
ence could  be  legally  exercised,  which 
cannot  be  settled  at  once. 

The  case  was  properly  put  to  the  Jury; 
and,  if  they  believed  on  the  e\idence,  as 
they  clearly  did  believe,  that  there  was  a 
dacoity,  that  the  prisoner  was  engaged  m 
it,  and  that  he  fell  into  a  tank  and  was 
captured  on  the  spot,  the  con\nction  would 
be  good,  and  could  not  possibly  be  touched. 

Nothing  worthy  of  any  notice  is  mention- 
ed in  the  appeal,  but  the  sentence  of  14 
years*  transportation  is  illegal;  it  must  be 
reduced  to  10  years'  transportation  under 
Section  395  of  the  Penal  Code. 

Kemp,  J. — I  concur. 

The  loth  December  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Wrongful  Confinement — Section  152,  Code  of 
Criminal  Procedm'e. 

Queen  versus  Suprosunno  Ghosaal. 

Committed  by  the  Magistrate^  and  tried  h 
the  Sessions  Judge  ojf  Nuddea,  on  a  ihar^e 
of  wrongful  confinement. 

The  time  during-  which  a  party  is  kept  in  wronjrful 
confinement  is  immaterial,  except  with  reference  to  the 
extent  of  punishment. 

In  no  case  is  a  Police  Officer  justified  by  Section  \y* 
Code  of  Criminal  Procedure,  in  detaimDj;  a  person  foj 
a  single  hour  except  upon  some  reasonable  grxjund 
justified  by  all  the  circumstances  of  the  case. 

Kemp,  y.— The  point  now  taken  by  the 
pleader  was  not  urged  below. 

There  appears  to  us  to  have  been  no 
misdirection  to  the  Jury. 

The  whole  evidence  was  submitted  10 
their  consideration  ;  and  ihey  were  lolJ  ihat, 
if  they  believed  the  evidence,  it  was  suft- 
cient  to  support  the  charge  of  wrODgtal 
confinement. 
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'Phe  time  during  which  a  party  is  kept 
in  wrongful  confinement  is  immaterial,  ex- 
cept with  reference  to  the  extent  of  punish- 
ment ;  the  longer  the  period,  the  more  severe 
being  the  punishment. 

The  pleader  for  the  prisoner  lays,  stress 
upon  Section  152  of  the  Code  of  Criminal 
Procedure,  as  giving  a  Police  Officer  power 
to  detain  an  accused  person  for  a  period 
not  exceeding  twenty-four  hours  without 
question. 

But  we  read  the  Section  very  different. 
We  are  of  opinion  that  in  no  case  is  a  Police 
Officer  justified  by  that  Section  in  detaining 
a  person  for  one  single  hour,  except  upon 
some  reasonable  ground  justified  by  all 
the  circumstances  of  the  case.  It  is  for 
the  prisoner  to  shew  that  he  had  reasonable 
grounds,  and  he  failed  to  do  so;  whereas 
it  is  clear  he  could  have  sent  the  accused 
party  before  the  Magistrate  at  once.  We 
confirm  the  sentence,  and  reject  the  appeal 
with  the  amendment  that  the  sentence,  in 
default  of  payment  of  the  fine,  be  reduced  to 
3  months,  which  is  the  longest  term  wl^ich 
the  law  admits  of. 


proprietors,  or  as  to  the  nature  of  Bakur's 
possession  in  1862,  which  may  have  been  that 
of  a  trustee  as  senior  member  of  the  family, 
or  in  any  other  similar  capacity. 

There  is"  an  absence  of  proof  of  deliber- 
ate intention  to  give  false  evidence,  which  is 
the  gist  of  the  offence. 

The  prisoner  must  be  released  at  once. 


The  loth  December  1866. 

Present  : 

The  Honble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

False  Evidence. 

Queen  vsrsus  Nagbunsee  Lall. 

Commiiied  by  the  Principal  Sudder  Ameen, 
and  tried  by  the  Sessions  Judge  of  Tirhoot, 
on  a  charge  of  giving  false  evidence, 

A  conviction  on  a  charge  of  giving^  false  evidence  was 
set  aside,  the  alleged  conflicting  statements  having 
been  made  after  a  lapse  of  4  years,  and  there  being  no 
proof  of  deliberate  mtention  to  give  false  evidence, 
which  was  held  to  be  the  gist  of  the  offence. 

Kemp,  J. — We  acquit  this  prisoner.  The 
statements  said  to  be  conflicting  were  made 
after  a  lapse  of  four  years.  We  have  not 
been  shewn  what  the  nature  of  the  ques- 
tions was  which  were  put  to  the  prisoner, 
and  whether  his  attention  was  drawn  to  his 
former  statement  and  to  aYiy  discrepancy 
between  that  and  his  statement  made  after 
an  interval  of  four  years. 

After  all  it  appears  that  he  stated  in 
1862  that  Bakur  was  alone  in  possession  ; 
whereas  in  1866  he  associates  other  parties 
with  Bakur.  We  cannot  say  that  he  was  par- 
ticularly questioned  as  to  who  were  the  co- 
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The  13th  December  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Culpable  Homicide  not  amounting  to  murder — 
Right  of  private  defence. 

Queen  versus  Fuzza  Meeah  alias  Fuzza 

Mahomed. 

Committed  by  the  Assistant  Commissioner, 
and  tried  by  the  Officiating  Deputy 
Commissioner  of  Cachar,  on  a  charge 
of  culpable  homicide  not  amounting  to 
murder. 

In  a  case  of  culpable  homicide  not  amounting  to 
murder,  it  was  held  that,  though  the  occasion  might 
have  been  one  in  which  the  pnsoner  was  justified  in 
meeting  force  by  force,  still,  as  he  inflicted  a  blow 
which  he  must  have  known  was  likely  to  cause  death, 
he  had  exceeded  his  right  of  private  defence  with 
reference  to  Clause  4,  Section  99  of  the  Penal  Code. 

Markby,  J, — In  this  case  the  prisoner  has 
been  convicted  of  culpable  homicide  not 
amounting  to  murder. 

It  appears  that  the  prisoner  was  the 
uncle  of  the  deceased  person,  Golam  Hossein, 
and  that  they  were  joint  owners  of  certain 
land  upon  which  they  dwelt  in  separate 
houses  within  the  same  enclosure.  The 
uncle  was  considerably  older  than  the  de- 
ceased, and  had  stood,  to  some  extent,  in  the 
relation  of  father  towards  him,  and  had 
brought  him  up.  The  uncle  wished  to  con- 
struct a  path  near  to  the  house  on  the  joint 
land,  and  the  deceased  was  opposed  to  this. 
On  the  occasion  in  question,  the  uncle  took 
his  kodaly  and  commenced  cutting  a  trench 
for  the  purpose  of  making  the  path,  whereupon 
the  nephew  went  up  to  prevent  him.  Some 
hot  words  passed,  and  ultimately  the  nephew 
with  some  violence  seized  the  kodalt  and 
attempted  to  Wrest  it  from  his  uncle.  The 
uncle  thereupon  recovered  possession  of  the 
kodal,  and  with  it  struck  his  nephew  a  vio- 
lent blow  on  the  temple,  driving  the  sharp 
edge  of  the  kodal  right  through  the  skull 
into  the  brain  of  the  deceased.  This  woi^nd 
produced  death  in  18  days  after  it  was  inflict- 
ed.   These  facts  ye  established  by  very  clear 
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evidence;  but  only  two  witnesses  actually 
saw  the  affray,  and  they  were  at  some  distance, 
so  that  we  have  only  a  somewhat  meagre 
account  of  what  actually  occurred.  But 
there  is  no  doubt  that  the  deceased  was  the 
aggressive  party,  and  that  he  assumed  an 
attitude  which  would  justify  the  prisoner 
in  using  some  violence  towards  him.  The 
Sessions  Judge  has  found  that  the  prisoner 
is  not  guilty  of  murder,  because  of  the  pro- 
vocation ;  but  we  are  not  sure  how  far  he 
considered  the  question,  whether  or  not  the 
prisoner  was  justified  in  inflicting  the  blow 
in  the  right  of  private  defence  within  the 
meaning  of  Section  96  of  the  Indian  Penal 
Code.  We  have  considered  this  question, 
and  upon  the  whole  we  have  come  to  the 
conclusion  that,  though  the  occasion  was 
one  in  which  the  prisoner  was  'justified  in 
meeting  force  by  force,  and  might  therefore 
have  used  some  violence,  still  that  he  was 
not  justified  in  inflicting  a  blow  which  the 
prisoner  must  have  known  was  likely  to  cause 
death.  We  think  that,  in  so  doing,  he  ex- 
ceeded  his  right  of  private  defence,  and 
therefore  by  Clause  4  of  Section  99  of  the 
Code  this  plea  fails  him.  But,  although  we 
consider  that  the  prisoner  has  righily  been 
found  guilty  of  culpable  homicide  not 
amounting  to  murder,  we  think  the  sentence 
of  3  years'  rigorous  imprisonment  passed 
upon  him,  under  all  the  circumstanccb,  some- 
what too  severe.  We,  therefore,  order  it  to 
be  annulled,  and,  in  lieu  thereof,  pass  upon 
the  prisoner  a  sentence  of  one  year's  rigorous 
imprisonment. 


The  13th  December  1866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Sentence  (by  Ma^ristrate). 

Re/erred  under  Section  ^j^^  Act  XXV,  of 
186 1,  and  Circular,  Order  dated  i^th 
January  186^,  No.  18, 

Jhoomuck  Chamar. 

A  sentence  of  4  years'  imprisonment  by  a  Magistrate 
is  illegal  as  beyond  his  competency. 

Kemp,  J. — ^The  view  taken  by  the  Ses- 
sions Judge  is  correct.  Section  75  of  the 
Penal  Code  does  not  apply  to  this  case  at 
all. 


The  offences  were  committed  at  one^tnd 
the  same  time,  and  the  Magistrate,  under 
Section  46  of  the  Code  of  Criminal  PnK 
cedure,  could  sentence  the  prisoner  witUi 
his  competency. 

The  sentence  of  4  years  in  the  caae  in 
which  Nadir  Ally  is  prosecutor  is  therefore 
illegal,  as  beyond  the  competency  of  the 
Magistrate.  It  is,  therefore,  quashed,  and 
the  papers  are  returned  in  order  that  dke 
Magistrate  may  pass  a  legal  sentence,  or 
commit  the  case  to  the  Sessions,  if  he  conii* 
ders  that  the  sentence  he  is  competent  to 
pass  is  inadequate. 


The  13th  December  1866* 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby. 

Judges. 

Jurisdiction— Bribery  (to  screen  offeader)— Con- 
viction. 

Reference  by  the  Officiating  Deputy  Cm- 
missioner  of  Cachar,  under  Section  ^jf 
Act  XXV.  of  186 1,  and  Circular  Order, 
dated  i$tk  July  1863, 

Omrit  Ram  versus  Nonao  Ram  and  ocIris. 

A  Subordinate  Magistrate  of  the  secoad  dass  n  not 
competent  to  initiate  a  charge,  under  Section  31J  ol  tke 
Penal  Code,  of  accepting  an  illegal  giatificatkia  IP 
screen  an  offender. 

Persons  not  formally  charged  or  put  on  their  6Aact 
cannot  legally  be  convicted. 

Cc^e. — I  HAVE  the  honor  to  forBaid, 
under  Section  434  of  the  Code  of  CiimiDftl 
Procedure,  for  the  orders  of  the  Court,  the 
criminal  records  of  certain  cases  in  which 
the  sentences  -passed  by  the  Deputy  Magis- 
trate are  in  my  opinion  illegal. 

2.  The  complaints  made  in  these  casei 
were,  it  will  be  observed,  for  the  offence  of 
assault  under  Section  352  in  Cases  Nos.  521. 
352,  299,  296,  256,  and  186,  and  for  that  of 
grievious  hurt  under  Sectioii  326  of  the 
Penal    Code   in  Case   No.    8.    Before  the 
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final*  hearing  of  these  cases,  the  complainants 
in  them  desired  to  withdraw  their  com- 
plaints, and  filed  petitions  to  that  effect. 
The  Deputy  Magistrate  refused  to  allow  the 
cases  to  be  compromised,  and  dismissed  them, 
At  the  same  time  fining  each  complainant 
under  Section  213  of  the  Penal  Code  for 
accepting  illegal  gratification  in  consideration 
of  his  screening  an  offender. 

3.  As  the  Deputy  Magistrate  is  a  subor- 
dinate Magistrate  of  the  second  class,  and  is 
not  vested  with  powers  under  Section  1  of 
Act  X.  of  1854,  he  was  acting  beyond  his 
jurisdiction  when  he  initiated  the  cases 
under  Section  213. 

In  addition  to  this,  it  seems  that  no  evi- 
dence was  taken  to  prove  that  the  parties 
accused  had  taken  any  gratification  in  order  to 
screen  the  offenders.  No  charge  was  framed, 
and  the  defence  of  the  accused  does  not  seem 
to  have  been  taken  in  a  single  instance. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Kemp,  y. — We  concur  with  the  Officiating' 
Deputy  Commissioner  of  Cachar.  The  pro- 
ce^ings  of  the  Deputy  Magistrate  are  illegal, 
and  are  quashed.  He  is  not  competent  to 
initiate  a  charge,  and  he  has  convicted  par- 
ties of  an  ofiFence  of  which  they  have  not 
beon  formally  charged  or  put  on  their  defence. 


The  17th  December  1866. 

Present  : 

The  Hon'ble  F.  A.  Glover, 
yudge. 

Evidence  (of  co-defendants). 

Queen  versus  Ashruff  Sheik  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Moor- 
shedahad,  on  a  charge  ofdacoity. 

Where  there  is  no  oommimity  of  interest,  any  one  of 
a  nqmber  of  prisoners  jointly  indicted  may  be  called 
as  a  witness  either  for  or  agpainst  his  co-defendants. 

Thk  prisoners  in  this  case  ( one  tried  with 
,the  assistance  of  a  Jury)  have  filed  a  long 
petition  of  appeal,  in  which  they  take  various 
exceptions  to  the  Sessions  Judge's  estimate 


of  the  evidence ;  they  do  not,  however,  raise 
any  point  of  law. 

Before,  however,  considering  the  appeal  as 
it  stand?,  it  may  be  as  well  to  remark  on  the 
Sessions  Judge's  proceedings  in  respect  of 
the  defence-witnesses  called  by  the  prisoner 
Afsur  Ali.  This  prisoner,  it  appears,  wished 
to  have  the  evidence  of  three  of  his  fellow- 
prisoners  taken — of  "two  of  them,  to  prove 
that  the  offence  which  he  and  they  had  joint- 
ly committed,  was  simple  theft,  and  not  dacoi- 
ty ;  and  of  the  third  to  establish  a  plea  of 
enmity  between  himself  and  the  prosecutor. 
The  Sessions  Judge  held  that  these  witness- 
es could  not  legally  give  evidence  in  the 
case. 

This  appears  to  me  much  too  broad  an 
assertion.  With  regard  to  the  two  prisoners, 
who  were  to  prove  that  the  crime  committed 
was  theft,  and  not  gang-robber)',  the  Sessions 
Judge  was,  I  consider,  right,  as  the  prisoners 
so  cited  as  witnesses  were  in  precisely  the 
same  category  as  Afsur  himself,  and  had  a 
direct  interest  in  procuring  his  discharge, 
whilst,  as  the  crime  charged  against  all  the 
prisoners  could  only  have  been  effected  by 
the  guilty  concurrence  of  ^^t  or  more  indi- 
viduals, the  acquittal  of  Afsur  would  have 
led  directly  to  the  acquittal  of  the  witness 
prisoners  themselves,  whilst  his  conviction 
would  have  been  a  material  step  in  establish- 
ing their  own  guilt,  vide  Taylor  on  Evidence, 
1223,  Part  3,  Chapter  11. 

But  in  ordinary  cases,  where  there  is  no 
such  community  of  interest,  any  one  of  a 
number  of  prisoners  jointly  indicted  may  be 
called  as  a  witness,  either  for  or  against  his 
co-defendants  (Reg.  versus  Coulton  and 
Stevenson),  and  I  note  the  point  for  the  Ses- 
sions Judge's  future  information  and  ^id- 
ance.  The  only  witness  who  could  have  been 
called  in  the  present  case  was  the  prisoner 
Baluk  Biswas  ;  but,  as  his  evidence  was  under  ' 
the  circumstances  perfectly  immaterial  to  the 
issue,  the  prisoner  has  not  been  in  any  way 
prejudiced  by  the  omission. 

For  the  rest  the  conviction  of  dacoity 
was  based  mainly  upon  the  evidence  of  two 
approver-witnesses  ;  but  this  evidence  was,  in 
accordance  with  the  Full  Bench  ruling  of 
this  Court  in  the  case  of  Elahee  Buksh,  le- 
gally sufficient  for  conviction,  although  un- 
corroborated, and  the  Sessions  Judge  in 
drawing  the  particular  attention  of  the  Jury 
to  the  nature  of  that  evidence,  and  in  advising 
them  to  accept  it  with  great  caution,  did 
all  that  the  law  required  him  to  do,  and  the 
verdict  of  the  Jury  on  the  facts  cannot  be 
disturbed.    The  appeals  must  be  rejected. 


92 


Criminal 


THE   WEEKLY  REPORTER. 


Rulihgs. 


[Vol.  VI. 


The  19th  December  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

yudges. 

Conviction. 

Re/erred  under  Section  ^j-/,  Code  of  Crimi- 
nal Procedure^  and  Circular  Order  No, 
18,  dated  15th  July  1863, 

Sameerooddeen  and  others. 

Where  the  evidence  for  the  prosecution  was  not  taken, 
the  prisoner  was  held  to  have  been  illegally  convicted. 

Kempt  J' — The  sentence  passed  by  the 
Deputy  Magistrate  must  be  quashed. 

The  evidence  for  the  prosecution  was  not 
taken,  and  the  defendant  has  been  convicted 
illegally. 

We  pass  no  opinion  on  the  question  whe- 
ther compensation  could  be  awarded  to  the 
complainant  under  Section  44  of  the  Code  of 
Criminal  Procedure  had  the  conviction  been 
a  legal  one,  inasmuch  as  it  is  not  so. 


The  19th  December  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Evidence — Accomplice. 

Referred  under  Courfs  Circular  No.  ij  of 
the  ijth  June  186 j. 

Sheikh  Bechoo. 

A  person  may  call  the  woman  with  whom  he  is  accused 
of  having  had  sexual  intercourse  as  a  witness  on  his 
behalf. 

A  person  is  not,  by  reason  of  being  an  accomplice, 
disqualified  from  giving  evidence  either  for  or  against 
a  prisoner. 

Kemp,  J. — We  are  of  opinion  that  in  this 
case  the  prisoner  ought  to  have  been  allowed 
to  call  the  woman  with  whom  he  was  accus- 
ed of  having  sexual  intercourse  as  a  witness 
on  his  behalf.  She  was  not  an  accomplice, 
bjjt,  even  if  so,  a  person  is  not,  by  reason  of 
being  an  accomplice,  disqualified  from  giving 
evidence  either  for  or  ag^nst  a  prisoner. 


As,  therefore,  evidence  has  been  improper- 
ly rejected,  the  sentence  is  contrary  to  law, 
and,  acting  imder  the  powers  conferred  opon 
us  by  Section  405  of  the  Code  of'Crimitjil 
Procedure,  w^e  order  the  present  conviction 
to  be  annulled,  and  a  new  trial  to  be  bad.   . 


The  19th  December  1866. 
Present : 

« 

The  Hon'ble  F.  B.  Kemp  and  W.  Markbr, 

Judges. 

House-breaking — Theft — Cumulative  seatence. 

Referred  under  Section  ^j^.  Act  XXV.  &f 
186 1  y  and  Circular  Order  No.  18,  da  fid 
iSth  July  1863. 

Mussahur  Daoudh. 

Theft  is  the  sequel  of,  and  cannot  be  separated  frnn, 
house-breaking.  A  cumulative  sentence  of  3  years'  im- 
prisonment was  held  to  be  illegal  in  such  a  case. 

• 

Kemp,  J. — We  agree  with  the  Sessiom 
Judge  that  the  Deputy  Magistrate  was 
wrong  in  separating  the  offences  in  tbis 
case.  The  theft  was  the  sequel  of  the  house- 
breaking, and  cannot  be  disconnected  from 
the  latter  offence.  The  cumulative  sentcDCC 
of  three  years  is  illegal,  as  the  Deputy  Ma- 
gistrate was  competent  to  sentence  for  a  term 
of  two  years  only  for  the  offence  of  house- 
breaking. 

The  conviction  is  amended,  and  the  sen- 
tence altered  to  one  of  two  years  instead  of 
three  years'  rigorous  imprisonment. 


The  2 1  st  December  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

False  evidence — Written  reports  of  depositioi& 

Queen  versus  Kally  Churn  Gangoolr. 

Appellant. 

Committed  by  the  Assistant  Commissions, 
and  tried  by  the  Judicial  Commissit*nr 
of  Assam  y  on  a  charge  of  false  evidtmt. 

In  a  case  of  false  evidence,  reading  extracts  froa  »»* 
alleged  conflicting  statements  of  the  prisoner  U  m* 
suffident  to  enable  the  Jury  to  form  a  liair  opinion  08  the 
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queltion.    The  whole  of  the  deposition  gfiven  on  each 
occasion  ou^ht  to  be  laid  before  the  Jury. 

Written  reports  of  depositions  are  not  evidence,  except 
in  the  case  provided  for  by  Section  369  of  the  Code  of 
Criminal  Procedure. 

Kemp,  J, — In  this  case  we  think  there 
has  been  an  error  in  law  in  two  respect^. 

The  whole  evidence  laid  before  the  Jury 
*  consisted  of  a  short  extract  from  the  pri- 
soner's evidence  on  a  charge  of  bribery 
before  the  Magistrate,  and  another  short 
extract  from  the  prisoner's  evidence  on  the 
same  charge  before  the  Sessions  Judge. 

We  think  that  it  is  impossible  for  a  Jury 
to  form  a  fair  opinion  on  the  question  of 
how  far  the  statements  are  conflicting  by 
simply  reading  these  extracts,  and  that  the 
whole  deposition  given  on  each  occasion 
ought  to  have  been  laid  before  them. 

Wc  also  observe  that  the  words  used  by 
the  prisoner  on  the  two  occasions  were 
proved  by  the  production  of  extracts  from 
the  examinations  as  taken  down  in  writing, 
and  attested  by  the  Magistrate  and  Sessions 
Judge  respectively.  But  such  '  written 
reports  of  depositions  are  not  evidence, 
except  in  the  case  provided  for  by  Section 
369  of  the  Criminal  Procedure  Code. 

We,  therefore,  reverse  the  sentence,  and 
order  the  prisoner  to  be  discharged. 


The  2 1  st  December  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Jurisdiction — Fine — Mischief  (Destruction  of 

land-marks). 

Miscellaneous  Case. 
Queen  versus  Moorut  Loll  and  others. 

The  Joint  Magfistrate  was  held  not  competent  to 
direct  under  Section  44  of  the  Code  of  Criminal  Proce- 
dure that  a  portion  of  a  Bnc  inflicted  under  Section  434 
of  the  Penal  Code  be  paid  to  an  Ameen  for  the  purpose 
of  paying  the  expense  of  his  deputation  to  restore  the 
land-marks  which  had  been  destroyed  by  the  opposite 
party. 

Kempy  y, — We  have  heard  the  pleaders  for 
the  petitioner,  and,  without  calling  upjn  the 
other  side,  we  are  clearly  of  opinion  that  the 
Sessions  Judge  was  right  in  amending  the 


order  of  the  Joint  Magistrate  under  the 
provisions  of  Section  419  of  the  Code  of 
Criminal  Procedure. 

The  Joint  Magistrate  was  not  competent 
to  direct,  under  Section  44  of  the  said  Code, 
that  a  portion  of  the  fine  inflicted  under 
Section  434  of  the  Indian  Penal  Code  be 
paid  to  an  Ameen,  for  the  purp)ose  of  paying 
the  expense  of  his  deputation  to  restore  the 
land-marks  which  had  been  destroyed  by 
the  opposite  parly. 

Under  Section  44,  the  fine  or  a  portion  of 
it  can  only  be  paid  to  the  person  who  has 
suffered  by  the  offence,  or  as  compensation 
for  expenses  incurred  in  prosecuting  the 
case. 

The  order  to  appoint  an  Ameen  to  lay 
down  a  boundary  was  illegal,  and  the  Ses- 
sions Judge  was  quite  right  in  reversing 
that  order. 

The  application  is  rejected. 


The  22nd  December  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Recognizances  to  keep  the  peace. 

Miscellaneous  Case. 

Petition  of  Birreshuree  Per  shad  and  another. 

It  should  appear  on  the  face  of  a  Magistrate's  order 
that  he   had   received  credible  information   that  the 

f>ersons  ordered  to  enter  into 'their  recognizances  were 
ikely  to  commit  a  breach  of  the  peace,  or  to  do  any 
act  tnat  might  probably  occasion  a  oreach  of  the  peace. 

Peacock,  C.  J. — It  does  not  appear,  on 
the  face  of  the  Magistrate's  order,  that  he 
had  received  credible  information  that  the 
persons  ordered  to  enter  into  their  recog- 
nizances were  likely  to  commit  a  breach  of 
the  peace,  or  to  do  any  act  that  might  pro- 
bably occasion  a  breach  of  the  peace.  Neither 
the  facts  stated  on  the  face  of  his  order,  nor 
those  which  are  stated  in  his  letter  of  29th 
November  1866,  are  tantamount  to  such 
credible  information ;  nor  does  it  appear  that 
these  persons  had  been  convicted  of  any  of 
the  offences  specified  in  Section  280  of  the 
Code  of  Criminal  Procedure. 

The  order  is,  therefore,  not  warranted  by 
Section  280  or  Section  28 2  of  the  Cocjp  of 
Criminal  Procedure,  and  must  be  quashed, 
and  the  recognizances  cancelled. 
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The  22nd  December  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Tender  of  pardon— Section  209,  Code  of  Crimi- 
nal Procedure. 

Queen  versus  Chundee  Churn  Banerjee. 

Committed  by  the  Deputy  Commissioner ^  and 
tried  by  the  Judicial  Commissioner  of 
Assam,  on  a  charge  0/ giving  a  gratification 
to  a  Police  Officer  inducing  him  thereby  to 
screen  an  offender  from  legal  punishment. 

A  Magistrate  is  competent  to  tender  a  pardon  to  any 
person.  The  ^act  of  sach  party  being  directly  or  in- 
directly concerned  in  the  offence  does  not  preclude  him 
from  being  admitted  as  a  witness  for  the  Crown  under 
Section  209  of  the  Code  of  Criminal  Procedure. 

Kemp^  J, — This  prisoner  was  tried  by 
Jury.  The  pleader  for  the  prisoner  objects 
to  the  conviction  on  two  grounds  : — 


ist, — That  the  witness,  Serjeant  Wfcte, 
ought  not  to  have  been  admitted  to  give  evi- 
dence for  the  prosecution  under  Section  109 
of  the  Code  of  Criminal  Procedure,  inasmuch 
as  he  was  a  party  implicated  in  the  offence. 

2nd. — That  there  was  no  legal  evidence 
against  the  prisoner,  and  consequently  that 
there  has  been  a  misdirection  to  the  Jury. 

On  the  first  point  we  are  of  opinion  that 
a  Magistrate  is  competent  to  tender  a  pardon  -^ 
to  any  person,  and  that  the  fact  of  such 
party  being  directly  or  indirectly  concerned 
in  the  offence  does  not  preclude  him  from 
being  admitted  as  a  witness  for  the  Crown 
under  the  provisions  of  Section  209  of  the 
Code  of  Criminal  Procedure.  On  the  second 
point  there  was  clearly  legal  evidence  to  go 
before  the  Jury.  The  witnesses  Radha 
Chundra  and  the  constable  speak  directly  to 
the  participation  of  the  prisoner  in  the 
offence  with  which  he  is  charged,  and  the 
Jury  chose  to  believe  this  evidence. 

The  Court,  therefore,  seeing  no  reanm  to 
interfere,  reject  the  appeal. 


CRIMINAL  LETTERS. 


The  words  '*for  that  purpose"  in  Section  175, 
Code  of  Criminal  Procedure,  refer  only  to 
binding  witnesses  to  give  eridence. 

No.  494. 

From  tht  Officiating  Registrar  of  the  High 
Court  of  yudicature  at  Fert  William  in 
Bengal  J  to  the  Sessions  Judge  of  Beer- 
bhoomy  dated  Calcutta^  the  igth  June 
1S66. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  UlI.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
H.  V.  Bay  ley,  J.  P.  Norman,  and  L.  S. 
Jackson,  Judgei. 

Sie; — I  AM  directed  to  acknowledge  the 
receipt  of  the  Tabular  Statement  submitted 
by  you»  dated  the  7th  April  last,  in  which 
is  referred,  for  the  Court's  decision,  the  ques- 
tion whether  the  words  "for  that  purpose" 
In  Section  175  of  the  Code  of  Criminal  Pro- 
cedure refer  only  to  binding  witnesses  to 
give  evidence  or  to  all  the  purposes  for 
commitment,  such  as  ordering  the  Police  to 
serve  processes  against  witnesses  and  accused 
persons  and  the  like,  and  in  reply  to  state 
that  the  Court  agree  with  you  in  opinion, 
that  the  reference  is  only  to  the  bind- 
ing over  persons  to  give  evidence.  On  any 
other  supposition,  the  power  of  summoning 
witnesses  would  appear  to  have  been  con- 
ferred on  a  Court  of  Session  twice  over, 
viz.,  by  Section  172  and  also  by  Section  175 
of  the  Code  of  Criminal  Procedure. 


Verdict  of  Jury  not  necessary  when  prisoner 

pleads  guilty. 

Extract  (para,  j)  of  Letter  No,  J20,  dated 
the  ^oth  June  1866,  from  the  OfficicUing 
Registrar  of  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal, 

3.  The  Court  observe  that  the  prisoner 
Nundo  Lall  Aheer  (Case  4,  Statement  4)  hav- 
ing pleaded  guilty,  the  Additional  Judge 
should  not  have  taken  the  verdict  of  the 
Jury.  It  is  only  when  the  prisoner  claims 
10  be  tried  (Section  362  of  the  Code  of  Cri- 
minal Procedure)  that  the  verdict  of  the  Jury 
is  required. 


Pnnishment  for  Dacoity. 

Extract  (para,  2)  of  Letter  No,  $20,  dated 
the  29th  June  1866,  from  the  Officiating 
Registrar  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal, 

2,  The  Court  observe  that  the  sentence 
of  4  Tupees  fine  passed  upon  the  prisoners  5, 
9'  »7,  21,  i3»  14,  25,  26,  28,  46,  47,  53,  61, 
62,  63,  65,  80,  81,  and  83,  in  the  case  of 
Bhojoo  and  others  (Case  41.  Statement  4)  is 
illegal,  as  the  punishment  for  dacoity  under 
Section  395  of  the  Indian  Penal  Code  is 
transportation  or  rigorous  imprisonment  and 
fine^  but  not  fine  alone. 


Cancehnent  of  judgment  on  the  appeal  of 
Buloram  Doss. 

No.  521. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  the  Sessions  Judge  of  Bhau- 
gulpore,  dated  Calcutta,  the  joth  June 
1866, 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Sir, — With  reference  to  your  letter  No. 
14,  dated  loth  January  last,  and  the  corres- 
pondence which  has  taken  place  subsequent- 
ly, regarding  the  orders  passed  bv  the  High 
Court  on  the  6th  November  1865  op  the 
appeal  of  Buloram  Doss,*  I  am  directed  to 
state  that,  having  re-perused  the  papers  in 
the  case,  the  Court  have  come  to  the  con- 
clusion that  they  mis-read  the  latter  part 
of  your  judgment  passed  on  appeal.  Both 
the  Judges  before  whom  the  case  came 
understood  the  words  contained  in  the  last 
paragraph  but  one  of  your  judgment  to 
convey  the  meaning  that  sentence  was 
passed  by  the  Joint  Magistrate  after  further 
evidence  had  been  taken. 

2,  The  Court  desire  me  to  express  their 
regret  for  the  mistake  which  has  occurred ; 
and  they  cancel  their  judgment  by  which 
the  sentence  passed  by  you  was  held  (p  be 
illegal. 


•  Publisftcd  in  Vol.  IV.,  p.  20. 
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Kidnapping— Meaning  of  Section  368,  Penal 
Code — Convictions  under  Sections  '363,  366, 
and  368 — Substitution  of  Transportation  for 
Imprisonment. 

Extract  (paras.  2  and  2)  of  Letter  No.  555, 
from  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort   William  in 
Bengal,  dated  the  gth  July  1866. 

2.  The  Court  agree  with  you  in  your 
concluding  remarks  in  the  case  of  Sheikh 
Oozeer  (Case  3,  Slatement  4)  as  to  the 
meaning  of  Section  368  of  the  Penal  Code, 
which  evidently  refers  to  some  other  party 
who  assists  in  concealing  any  person  who  had 
been  kidnapped,  and  does  not  refer  to  kid- 
nappers. You  should  have  explained  this  to 
the  Jury,  which  you  xio  not  appear  to  have 
done. 

3.  I  am  to  point  out  that  the  prisoner  in 
the  same  case  should  not  have  been  convict- 
ed and  sentenced  under  Sections  363,  366, 
and  368  of  the  Penal  Code,  but  only  under 
Section  366,  the  gravest  charge  of  the  three. 
As,  .however,  the  sentence  is  not  beyond  that 
which  you  are  authorized  to  inflict  under 
tile  Section  last  menironed,  the  Court  will 
ftot.  interfere.  But,  with  reference  to  the 
form  in  which  you  have  recorded  sentence, 
first  awarding  rigorous  imprisonment,  and 
then  commuting  it  to  transportation,  I  am 
to  point  out  that  the  correct  mode  of  proceed- 
ing is  to  sentence  the  offender  to  transporta- 
tion, mentioning  at  the  same  time  that, 
under  Section  59  of  the  Indian  Penal  Code, 
it  is  awarded  instead  of  imprisonment. 


Use-  of  the  term  *'  Perjury  "  prohibited. 

No.  558. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William 
in  Bengal y  dated  Calcutta^  the  gth  July 
1866. 

'In  acknowledging  the  receipt  of  your 
Sessions  Statements  for  May  last,  1  am 
directed  to  point  out,  with  reference  to  the 
charges  against  Thugin  Coolini  and  others 
(Case  8,  Statement  4),  that  **  perjury  "  is  not 
a  term  used  in  Section  193  of  the  Penal 
Code,  and  that  you,  therefore,  should  not 
use  it  in  future,  but  adhere  closely  to  the 
j^hraseology  of  the  law  in  the  mode  pre- 
scribed by  Section  234  of  the  Code  of  Cri- 
minal Procedure.  • 


Previous  convictions  when  to  be  consider4l~* 
Evidence  of  character  against  person  diarged 
with  Theft  in  a  building. 

Extract  (paras,  2  and  3)  of  Letter  No.  S92^ 
from  the  Officiating  Registrar  oj  the  High  • 
Court  of  Judicature  at  Fort   William  in 
Bengal,  dated  the  18th  July  r866.  • 

2.  The  Court  observes,  with  reference 
to  the  charge  against  Bhagoman  Sheikh 
(Case  II,  Statement  4),  that  previous  con- 
victions should  neither  be  a  subject  of 
charge,  nor  should  they  be  mentioned  in  the 
address  to  the  Jury,  the  former  course  be- 
ing irregular,  and  the  latter  calculated  to 
bias  the  minds  of  the  Jury  against  the  ac- 
cused; but  that  they  should,  after  convic- 
tion, be  considered  in  determining  the  mea- 
sure of  punishment  to  be  awarded. 

3.  I  am  to  add  that  the  charge  agaioat 
the  prisoner  in  the  same  case  is  committii^ 
theft,  a  particular  theft  in  a  building,  aad 
that  in  such  a  case  it  is  not  competent  to 
the  prosecutor,  in  the  first  instance,  to  give 
evidence  of  character  with  a  view  of 
raising  presumptions  disadvantageous  to  the 
prisoner,  though,  if  the  accused  set  up  his 
character  as  an  answer  to  the  charge  agaidlt 
him,  the  prosecutor  may  meet  his  case  etcher 
by  cross-examination  or  by  contradiaofy 
testimony. 


1 


Forgery  of  a  Kuboolent  how  to  be  charged. 

No.  594. 

From  the  Officiating  Registrar  of  the  Hi^ 
Court  oJ  Judicature  at  Fori  William  in 
Bengal,  dated  Calcutta,  the  i8th  July 
1866. 


In  acknowledging  the  receipt  of  your 
Sessions  Statements  for  March  last,  I  am 
directed  to  state  that,  a  kuboolent  bein^  * 
valuable  securitv  as  described  in  Section 
30  of  the  Penal  Code,  the  charge  against 
Kashee  Chunder  Dutt  (Case  4,  StaicmcDt 
4)  should  have  been  under  Section  467  of 
that  Code.  The  charge  should,  under  Sec- 
tion 244  of  the  Code  of  Criminal  Proce- 
dure, have  been  amended  bv  vou. 

h 
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mder  different  Sections  on  identical  facts. 

No.  595. 

From  the  Officiating  Registrxir  of  the  High 
Court  of  Judicature  at  Fort   William  in 
.  Bengal,  dated  Calcutta,   the    i84h    July 
j866.  • 

.  In  acknowledging  the  receipt  of  your 
'Sessions  Statements  for  May  last,  I  am  direct- 
ed to  state  that,  in  the  3rd  and  4th  heads  of 
ib«  charge  against  Surat  Mundle  (Case  No.  i, 
Statement  4)»  the  facts  in  evidence  which 
substantiate  the  offence  under  Sections  328 
tad  31s  of  the  Penal  Code  are  identical,  as 
Ut  AS  they  go,  with  those  that  establish  the 
offence  under  Action  314  in  the  second  head 
of  the  charge.  Consequently,  under  Para,  i 
of  Circular  No.  16,  dated  die  aoth  August 
1S64,  I  am  to  observe  that  the  verdict  of 
npt  guilty  should  have  been  recorded  on 
the  3rd  and  4th  heads  of  the  charge. 


Opinion  of  Asseasora  not  necessary  when  a 
prisoner  pleads  guilty. 

Extract  (para.  2)  of  Letter  No,  599  from  the 
Registrar  of  the  High  Court  of  Judica- 

'  Sure  at  Fort  William  in  Bengal,  dated 
/hi  t^tM  July  1866. 

2.  The  Court  observe  that,  the  prisoners 
Alfoo  Sheikh  and  others  (Case  No.  i>  State* 
mt^i  4)  having  pleaded  guilty,  you  should  not 
oave  submitted  the  case  for  the  opinion  of 
ihe  Assessors.  It  is  onlv  when  accused 
persons  refuse  to  plead  or  claim  to  be 
tried  (Section  363  of  the  Code  of  Criminal 
Procedure),  that  the  opinion  of  Assessors  is 
required. 


FolicB  Reports  not  evidence— Confession  ms 
Qveen's  ^yideacc  not  a  gmitnd  lor  conditional 
psrdoa^liodification  of  sentence  of  whipping. 

Exit  act  (paras.  2,  j,  and  4)  of  Letter  No. 
'334  from  the  Officiating  Registrar, 
High  Court,  dated  the  2^h  September 
1866. 

•         * 

.  3,  Wi^H  reference  to  the  remade  con- 
tained in  the  judgment  of  the  Deputy  Com- 
nifssioner  In  the  tase  of  Aurjoon  Bowr6e 
Chowkeedar  (Case  No.  673,  Statement  4] 

Vol.  VI. 


tliat  ''the  identificatioo  of  six  of  thaprisonedk 
is  fully  borne  out  by  the  Police  Reports, " 
I  am  to  draw  yotir  attention  to  Section  1S4 
of  the  Code  of  Criminal  Prbcedu^,  irbte 
which  it  will  be  seen  that  Police  Repbrts 
are  not  .evidence  except  against  the  OflScqp 
making  them. 

3.  With  advertence  to  the  remarks  con- 
tained in  your  judgment  in  the  case  of 
Chundoo  Manjee  Sonthal  (Case  No.  691, 
Statement  4),  that,  on  noticing  a  tendency  on 
the  part  of  the  prisoners  to  deny  their 
Mofussil  confessions,  the  Deputy  Comipis* 
sioner ''  admitted  two  of  them  who  did  oonfesl 
as  Queen's  evidence,"  the  Court  observe  that 
this  is  not  a  ground  for  conditional  pardoii 
under  Section  209  of  the  Code  of  Crimioai 
Procedure. 

• 

4.  In  conclusion,  I  am  to  observe  tliat 
the  Deputy  Commissioner  was  not  compttest 
to  modify  the  sentence  passed  by  him  on  the 
prisoners  Doola  Sonthal  and  Lera  Sootbdi 
(Case  No.  692;  Statement  4)  from  30  to  t$ 
strokes  of  a  ratan ;  he  could,  however,  h^ve 
changed  it  to  imprisonment  or  fine  under 
Section  it,  Act  VI.  of  1864. 


a  >• 
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Medical  Report  not  evidence.  '     ^  * 

Extract  (para.  2)  of  Letter  No.  §336  from 
the  Officiating  Registrar,  High  Courts 
dated  the  29th  September  1866.  -  '^^ 

2.  With  advertence  to  the  remark  con* 
tained  in  your  judgment  in  the  case  of  Gppal 
Roy  (Case  No.  5,  Sutement  4),  that^Mt  is  aer* 
tain  from  the  medical  report  that  Dhowii| 
received  a  severe  cut  on  the  leg,"  the  CoMt 
observe  that  the  medical  '' report '*  prottii 
nothing,  not  being  evidence*  On  thisj^M 
your  attention  is  drawn  to  Section  36S  ^ 
the  Code  of  CrimAial  Procedure.  ^ 
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.Ftocedure  for  refmid  of  fine  paid  «§  compensa- 
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tioni  on  reversal  of  award. 

No.  1368, 


(From.ihe  Officiating  Registrar  of  the  High 
,  Court  of  Judicature  at  Fori  William  in 
Bengal,  to  the  Sessions  Judge  of  Cut  tack, 
'''dated  Calcutta^  the  3rd  October  1866. 

(Criminal  Side.) 

Present: 

Jhc  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 

Justice^ 

Sir, — ^With .  reference  to  your  letter  No. 
365,  dated  the  4th  ultimo,  I  am  directed  to 
state  that  it  appears  to  the  Court  that  there 
48  no  mode  of  compelling;  a  person,  to  whom 
It  fine  has  been  paid  as  compensation  award- 
ed under  Section  44  of  the  Code  of  Criminal 
l*rocedure,  to  refund  the  same  on  the  revers- 
al of  the  award. 

3.  The  proper  course  in  cases  like  this 
is,,  as  enjoined  in  Circular  Order  No.  102, 
^ated  1 6th  June  1861,  to  hold  the  amount 
fif  fine  for  two  months,  which  will  cover 
the  time  allowed  for  appealing.  If  an  ap- 
peal be  preferred,  the  Appellate  Court  may, 
Under  Section  421  of  the  Code  of  Criminal 
Procedure,  order  the  sentence  to  be  suspend- 
er^ as  to  paying  over  the  fine  to  the  party 
injured  until  after  the  decision  of  the  ap- 
peal. The  Court  of  first  instance  should 
always,  when  an  order  for  payment  of  the 
fine  to  the  party  injured  has  been  made,  call 
the  attention  of  the  Appellate  Court  to  the 
fact,  so  that  the  order  for  payment  over  may 
be  suspended. 


Procedure  on  plea  of  guilty. 

Extract  (para.  2)  of  Letter  No.  1403  from 
the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  dated  6th  October  1866. 

The  Court  observe  that,  the  prisoner 
Neamut  (Case  No.  11,  Statement  4)  having 
pleaded  guilty,  you  need  not  have  submitted 
Uie  case  for  the  opinion  of  the  Assessors, 
which  is  only  required  in  cases  tried  with 
(heir  aid;  but  you  should  have  at  once  record- 
ed 4he  plea  and  convicted  tlie  accused  person 
tiiereon  as  enjoined  in  Section  363  of  the 
Code  of  Criminal  Procedure. 


Abetnieat-^PMnoiis  good 
of  Murderers— Abetment  without 
of  commission  of  Mnrder« 


Extract  (paras,  j,  7,  and  8)  of  Letter  /ft.- 
1410  from  ihe  Officiating  Registry  tf 
the  High  Court,  dated  gth  October  1866.    • 

3.  With  reference  to  the  second  head  eUj 
the  aniended  charge  against  Mnssamitt  SoDee 
(Case  No.  3,  Statement  4),  the  Court  observe 
that,  if  the  abetment  charged  was  committed 
by  keeping  .watch  at  the  door  \N'lieQ  ^ 
murder  ivas'  being,  committed,  th*  pfkoKr 
should  have  been  charged  under  Seclkm  1^4 
of  the  Penal  Code,  not  under  Sectkm  109^ 
for  it  could  hardly  be  said  that  the  maider 
took  place  in  consequence  of  such  abetment 
This  remark,  mutatis  mutandis^  appGcs 
equally  to  the  charge  in  Case  No.  11,  State- 
ment 4,  Bheem  Purdhan  and  others. 

7.  With  advertence  to  the  remark  ooa* 
tained  in  your  judgment  in  the  case  of  Bhcen 
Purdhan  and  others  (Case  No.  11,  State- 
ment 4),  that  it  would  not  ht  right  to  senteace 
all  the  prisoners  to  a  capital  pawjshmfnt  for 
the  murder  of  the  deceased,  *' considering 
the  character  horns  dy  him"  I  am  directed 
to  state  that  this  fact  had  nothing  to  do  iridi 
the  guilt  of  the  murderers, 

8.  With  reference  to  the  further  renaik 

• 

contained  in  your  judgment  in  the  same 
case  that,  as  ^' the  prisoners  knew  nothiag 
"of  j^he  murder  until  after  it  had  been  am* 
"  mitted,  it  is  impossible  to  say  that  the  act 
''was  committed  in  consequence  of  aiif 
''thing  done  by  them,  and  that,  therefm 
"they  cannot  be  found  guilty  under  SectioDS 
"109  and  303  of  the  Penal  Code,''  die 
Court  observe  that  they  should  have  beea 
charged  tiiider  Section  301  of  the  India 
Penal  Code,  and  that  you  might  have  amend- 
ed the  charge  accordingly. 
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7     Tend^  of  pAfdoa  by  Miu^ittntes. 
*>  No,  1585. 

/V<i«  }hi  Registrar  of  the  High  Court  of 
.  rjudicaiurt  at  Fort   William  in  Bingal, 
\.  d^tid  CakuttHy  the  tith  December  1866. 

(Criminal  Side.) 


If. 


Present: 
The  Hon'ble  C.  B.  Trevor,  Judge. 


\ 


jSuB^^-rHaviDg  laid  before  the  Court  yoar 
letter  No.  47»  dated  the  15th  October  last,  and 
%8  enclosures,  relative  to  the  trial  of  Fukir 
»MUM)med  and  others,  from  which  ft  appears 
l^t.  the  Magistrate  gave  a  purwanah  to  the 
rolice.  antborizing  the  offer  of  a  pardon  to 
•&y  of  the  dacoits  in  the  case  who  would 
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no 
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confess  and  give  up  the  names  of  his  ac^ 
complices,  I  am  directed  to  state  that  the 
Magistrate  had  no  authority  to  act  as  he  did 
— that  his  powers,  as  to  pardon,  are  limited 
bv  the  express  terms  of  Section  309  of  the 
Cfode  of  Criminal  Procedure,  which  require 
that  the  pardon  shall  be  directly  tendered 
by  the  Magistrate  to  any  person  or  persons 
before  him  supposed  to  have  been  implicated, 
either  directly  or  indirectly,  in  the  particular 
offences,  or  privy  to  the  sanoe,  on  certain  con* 
dittons,  and  that  he  shall  record  his  reasons 
for  tendering  the  pardon. 

2.  Under  these  circumstances  I  am  to 
request  that  you  will  instruct  the  Magistratt 
to  desist  froin  issuing  any  such  illegal  pui^ 
wanahs  in  future. 

3.  The  enclosures  which  accompanied 
your  letter  No.  45,  dated  the  nth  Octobei^ 
are  herewith  returned. 


■n  » 


1   : 


!•>: 


«•-  • 


^ 


'     T* 


•  3 


CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Ruies  reirardinff  Pleaders'  Fees 

the  gmdsnce  of  Civil  Jndges. 


for 


CIRCULAR  No.  22. 


\Fr0m  the  Officiating  Registrar  of  the  High 
Ceurt  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Civil  Judges,  dated  Cat'- 
cutta^  the  i;^th  June  1S66. 

(Civil  Side.) 

Present  : 

The  Hoa'ble  C.  B.  Trevor,  Judge. 

■  The  accompanying  Rules*  passed  by  the 
High  Court  under  Section  37,  Act  XX.  of 
1865,  are  hereby  circulated  for  the  guidance 
4A  the  Civil  Judges  subordinate  to  them,  in 
ail  proceedings  held  on  and  after  the  1st  July 
ensuing,  from  which  datef  the  law  above 
mentioned  will  come  into  operation. 

2.  The  Court  expect  that  Civil  officers 
ttrill  invariably  act  up  to  the  letter  and 
spirit  of  the  Rules  now  forwarded. 


3.  I  am  to  request  that  you  will  cause 
this  fact  to  be  published  throughout  your 
district  for  the  convenience  of  parties  who 
may  wish  to  provide  themselves  with  the 
forms,  that  they  are  obtainable  at  the  dif- 
ferent local  treasuries. 


Prifltod  Forms  on  stamaed  paper  of  Certificates 
to  be  isssed  to  Pleaders  and  Mooktear s,  ob- 
U^uMt  «l  the  District  Treasuries. 


CIRCULAR  No.  S3. 

/"rdm  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges,  dated  Cat- 
cutta,  the  r^ih  June  1866. 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

I  AM  directed  by  the  Court  to  inform 
you  that  arrangements  have  been  made 
tiiih  the  Superintendent  of  Stamps  and 
Stationery  to  supply  District  Treasuries 
\vtth  printed  forms,  on  stamped  paper  ot 
the  required  values,  of  the  Certificates  to  be 
issued  to  Pleaders  and  Mooktears  under 
Section  10,  Act  XX.  of  1865. 


*  Alreidy  printed  in  Vol.  V,,  under  the  head  "  Rules 
ol  Practice."— 5«r  psge  15. 

t  Vide  Act  XXIX.  pf  1865^ 


CIRCULAR  No.  24. 

{Not  yet  issued.) 


Ex^nmlion  of  Sjud  Sufder  All  Khan  of  Moor- 
shedabad  from  personal  attendance  m  the 
Civil  Courts. 

CIRCULAR  No.  25. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  ik 
Bengal,  to  the  Civil  Authorities  in  the 
Lower  Provinces,  dated  Calcutta,  the  6th 
July  1866. 

(Civil  Side.)  ' 

Present: 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Thb  accompanying  copy  of  Government 
letter  No.  3436,  dated  the  25th  ultimo^ 
exempting  Syud  Sufder  Ali  Khan  of:  Moorf 
shedabad  from  personal  attendance  in  the 
Civil  Courts  of  Ix)wer  Bengal,  is  hereby  cir> 
culated  for  general  information  and  guidance. 

No.  3436. 

From    the     Officiating    Under-Secretary    to 
the  Government  of  Bengal,  to  the  Regis'" 
trar,    High    Court,   Bengal,  dated  Fort 
William,  2Sth  June  1866. 

(Judicial.) 

I  AM  directed   to  request  that^  with  the 

termission  of  the  Hon'ble  Judges  of  the 
Ilgh  Court,  you  will  have  the  goodness  to 
Include  the  name  of  Syud  Sufder  Ali  Khan 
of  Moorshedabad  in  the  list  of  person^  who 
have  been  exempted  from  personal  atteAd- 
ance  In  the  Civil  Courts  under  the  provision 
of  Section  22,  Ac^VIll.  of  1859. 
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Calling:  attentton  to  the  revised  rules  for  the 
tnmsmissioo  of  Official  Corre«>oitdeiice  onto' 
the  new  Post  Office  Act,  XIV.  of  z866. 

CIRCULAR  No.  26. 

» 
From  the  Officiating  Registrar  of  the  High 

Court  of  Judicature  at  Fort  Witliam  in 

Bengal y   to    all   Civil  Authorities ^    dated 

Calcutta,  the  gth  July  1866. 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

,The  attention  of  all  Civil  Judges   sub- 
ordinate    to     the 

*  yj^   Calcutta    Gazette     High       Court       IS 

for  1866.  pp.  .015..6.  dmlntotherevlsed 

rules  for  the  transmission  of  Official  Corres- 
pondence under  the  New  Post  Office  Act 
(XIV.  of  1866),  published  in  the  Notification 
of  the  Home  Department,  No.  567,  dated  4th 
May  last,*  and  they  are  requested  to  give 
effect  to  the  instructions  of  the  Government 
of  India  from  the  ist  August  next. 

2.  With  reference  to  the  list  of  Privi- 
leged Offices  appended  to  the  rules,  it  will 
be  seen  that  the  instructions  contained  in 
paragraphs  2,  3,  4,  5,  and  6  of  the  Notifica- 
tion do  not  apply  at  all  to  the  Offices  of 
Civil  Judges  subordinate  to  this  Court,  who 
will  only  need  to  be  guided  by  the  rules 
embodied  in  the  remaining  paragraphs  which 
have  been  reproduced  as  an  appendix  to  the 
present  Circular.  These  paragraphs  refer 
to  the  three  following  classes  of  Official 
covers :— • 

First, — (Paras.  7,  8,  9)  to  those  address- 
ed to  the  Registrar  of  the  High  Court  or  to 
other  Privileged  Offices.  In  regard  to  such 
covers,  the  only  point  requiring  the  atten- 
tion of  officers  corresponding  with  them  is, 
that  each  cover  will  bear,  in  place  of  the 
present  frank,  the  full  signature  and  desig- 
nation of  the  officer  by  whom  it  is  de- 
spatched^  as  well  as  the  official  designation 
of  the  office  to  which  it  is  directed. 

Second, — (Paras.  10,  11,  12,  13,  and  14) 
to  covers  not  sent  by  or  to  a  Privileged 
Office.  Such«  covers  will  be  superscribed  in 
ihcL  same  manner  as  those  of  the  preceding 
class ;  but  they  will  bear  in  addition  postage 
labels    marked  with  the  mivord   "  Service," 


Service  labels  will  be  procurable  at  the  kcd    * 
Treasuries   or    Stamp    Depdts,    and  C1i| 
Judges   are   required   to  make   immedhtt 
arrangements  for  supplying  themselves  wA 
a  number  sufficient  for  a  month's  use  is 
respect  of  covers   addressed   by  tbtn  19. 
offices  not  privileged  or  b^ond  the  IMH 
of   their  own   districts.     The    supply  wtB 
have  to  be  renewed  every  successive  jnoath.  • 
Third, — ^(Para.  1 5)  to  correspondence  bjBr 
tween  Local  Officials  within  the  same  Wr  • 
trict.    No  change  is  made,  in  existii^ 
rangements  for  such  correspondence. 


Extract  from   a   Notification  from  JSSnsf 
Department,  Simla^  No,  s^7t  dated     ,1 
the  4ih  May  /S66. 


oi 


Official  covers  addressed  to  a  Privileged  Offit4 

Para,  7. — Official  covers  addressed  to  t 
Privileged  Office  by  any  Office  not  iliclaM 
in  the  Privileged  List  must  be  endorsed  **9ii 
Her  Majesty's  Ser\'ice  only,*'  under  tto-M 
signature  and  Official  desigiuuion  o^  Ae 
person  by  whom  they  are  despatched.       V^ 


^i 


8.  The  address  must  include  the  f^_  __ 
cial  designation  of  the  Office  to  which  *the 
cover  is  directed.  *  '^ 

9.  The  Official  covers  for  each  Office  will 
be  enclosed  in  the  Official  -bag,  and  Mkd 
and  sent  out  with  the  ordinar}*  delivefv,'*C^ 
given  to  the  messenger  of  the  Office,  AifiH 
one  be  in  attendance.  *  '^' 

Official  covers  not  sent  by,  or  oidresstdHy  t 

Privileged  Office. 

Para,  10, — Official  covers,  which  arc  m| 
sent  by,  or  addressed  to,  a  Privileged  U^^ 
will  be  treated  in  all  respects  like  pni^Ue 
covers.  Posuge  labels,  marked  with  Ihc 
word  ''  Service,"  will  be  made  available  W 
the  pre-payinent  of  such  covers. 

II.  Service  labels  are  never  to  be  tefi 
in  payment  of  the  postage  of  any  MdSH 
which  is  not  bond  fide  and  exdusmly  iMi 
Her  Majesty's  Service.  Every  cover 'psli 
paid  by  Service  labels  most  be  eadofsed 
"On  Her  ^Majesty's  Service  only/*  under 
the  full  signature  and  official  designation  of 
the  person  by  whom  it  is  despatched.  The 
address  must  also  include  the  Official  6mp 
nation  of  the  Office  to  which  it  is  directed. 
If  the  above  conditions  be  not  ob$enc4i| 
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covers  (even  thoagh  stamped  wiih  service 
Jabeb)  will  be  treated  as  ordinary  unpaid 
/covers,  . 

"  It,  Service  labels  will  be  procurable  at 
.9fie  Treasury  or  Local  Stamp  Dep6t  of  each 
iSfittrict*  Officers  requiring  such  labels  will 
^brchase  the  number  required,  paying  for 
•llie  same  in  cash  as*  if  they  were  ordinary 

istage  labels.  A  receipt  for  the  amount  to 
given  bv  the  Officer  in  charge  of  the 

tamp  Depot  will  serve  as  a  voucher  for  the 
charge  to  be  made  in  the  Contingent  Bill  of 
the  purchaser. 

13.  As  the  present  supply  of  Service 
libeTs  is  limited,  no  Public  Officer  should 
purchase  more  than  he  estimates  will  be 
sufficient  for  one  month's  supply ;  and  it  is 
to  be.  remembered  that  Service  labels  are  to 
Be')Etttach^d  to  letters  addressed  to,  or  de- 
spatched from,  any  Privileged  Office. 

b!.R4.  All  Officials  who  do  not  belong  to 
fPrivileged  Offices,  and  who  have  Official 
Hpnespondence  with  other  than  Privileged 
fi^c^f  will  have  to  make  arrangements  for 
supplying  themselves  with  Service  labels 
Cttner  by  direct  purchase  or  through  their 
I^lbartmental  superiors. 

Correspondence  of  Local  Officials  within  the 
limits  of  their  respective  Districts, 

hrifbrtf.  /J. — ^For  the  present,  no  charge 
l|iU  be  made  in  the  arrangements  under 
pptbich  the  public  correspondence  of  local 
Officials  is  conveyed,  within  the  limits  of 
their  respective  Districts,  by  District  Post, 
or  by  General  Post. 


l^tsi  of  Public  Offices  with  which  the  Post 
Office   will  keep  accounts  of  postage  on 
^  'ijffiaal  letters  received  and  despatched ^  and 
\  for  which  Official  bags  will  be  made  up, 

I.  Accountant-General,  or  Deputy  Ac- 
countant-General  in  a  Presidency  or  Pro- 
vince. 

..  2.  Acconntant-General,     Public     Works 
Department. 

^*    5.  Adjutant^General. 

|V'  4.  Army  Clothing  Superintendent. 

./  :5.  Board  of  Revenue. 

\  %.  Brigade  Major  on  Sution  Staff. 

",  .7.  Chief  Engineer  and  Secretary,   Pub* 
Ifc  Works  Department. 


8.  Chief  Inspector  of  Musketry. 

9.  Commissary  General. 

10.  Commissary  of  Ordnance. 

11.  Commissioner  of  Divisions. 

12.  Consulting  Engineer. 

13.  Controller-General  of  Accounts. 

14.  Controller-General,  Military  Expen- 
diture. 

15.  Controller  of  Military  Accounts. 

16.  Controller  of  Public  W<^ka  Accoiuits* 

17.  Customs  Commissioner. 

18.  Deputy  Inspector-General  of  Ord- 
Mtnce. 

19.  Director  of  Public  Instruction. 

20.  Electric  Telegraph  Office,  Calcutta. 

21.  Examiner  of  Commissariat,  Stud, 
and  Clothing  Accounts. 

22.  Examiner  of  Medical  Accounts. 

23.  Exan^iner  of  Ordnance. 

24.  Examiner,  Pay  Department. 

25.  Financial  Department,  Secretary's 
Office. 

26.  Foreign  Department  ditto. 

,2T.  Gazette,  Official,  Superintendent. 

28.  Geological  Survey  Superintendent. 

29.  HomeDepartment,  Secretary's  Office, 

30.  India  Qffice,  London. 

31.  Inspector-General  of  Forests. 

32.  Inspector-General  of  Hospitals. 

33.  Inspector-General  of  Jails. 

34.  Inspector-General  of  Ordnance. 

35.  Inspector-General  of  Police. 

36.  Inspector-General,  of  Military  Works. 

37.  Judge  Advocate-General. 

38.  Legal  Affairs,  Superintendent  and 
Remembrancer. 

39.  Principal  Medical  Store-keeper. 

40.  Military  Accountant. 

41.  Military  Department,  Secretary's 
Office. 

42.  Mint  Master,  and  Head  Commis* 
sioner  or  Commissioner  for  the  issue  of 
Paper  Currency  at  the  Presidency. 

43.  Post  Office. 

44.  Presidency  Pay  Office.  * 

45.  Principal  Inspector-General,  Medical 
Department.         ^ 
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46.  Private    Secretary,  to    Governor   or 
Lieutenant-Governor 

47.  Private  Secretary  to  Viceroy. 

48.  Pubjic    Works    Department, 
lary*8  Office. 

49.  Quarter-Master  General. 

50.  Registrar  to  Archdeacon. 

51.  Registrar  of  High  Court. 

52.  Resident  and  Political  Agent. 

•  53.  Secretariat  of  Local   Government  or 
Administration. 

'  54.  Secretary  to  Commander-in-Chief. . 

55.  Secretary  to  Commander-in-Chief  of 
Her  Majesty's  Naval  Forces. 

56.  Secretary  to  the  Bishop. 

t'   57.  Superintendent   of  Stamps  and  Sta- 
tionery. 

58.  Superintending  Engineer. 

59.  Surveyor-General. 

60.  Superintendent,     Great     Trigonome- 
trical Survey. 

61.  Superintendent,  Revenue  Surveys. 

62.  Superintendent-General  of  Vaccine. 
63*  Superintendent-General  of  Irrigation. 


Procedure  when  offence  committed  in  or  before 
Civil  Court  falls  under  two  or  jnore  heads. 

CIRCULAR  No.  27. 

Froin  the  Officiaiing  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  and  Criminal  Au- 
thorities  (including  Judges  of  Small 
Cause  Courts)  J  Lower  Provinces ^  dated 
Calcutta,  the  loth  July  1866, 

(Civil  and  Criminal  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge, 

The  Court  are  pleased  to  direct  that, 
when  an  offence  has  been  commited  in  or 
before  a  Civil  Court,  and  it  appears  to  the 
presiding  Judge  that  the  charge  fails  under 
jwo  or  more  heads,  all  of  which  are  not 
triable  by  a  Court  of  Session  exclusively, 
the  Civil  Court  shall  proceed  under  Section 
171,  rather  than  under  Section  173,  o^^he 
Code  of  Criminal  Procedure;  that  is  to  say, 
ip  place  of  completing  the  investigation  it- 
self with   a  view   to  coillmiiment,   it  shall 


sead  the  case  for  investigation  to  ainy  Mr 
gisfrate  having  power  to  try,  or  commit  im 
trial,  the  accused  person  for  the  pffewx 
charged.  * 


Exntaam  in  Rnks  refjurdioff  Fieftder't  ¥\ 

CIRCULAR  No.  28. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort   Witiiam  ii 
Bengal,  to  all  Civit  Judges,  dated  Cat 
cutta,  20th  July  1S66. 

(Civil  Side.) 

Present: 

The  H<m'ble  C.  B.  Tmw,  T^dge, 

All  Civil  fudges  are  hereby  requested  t9 
make  the  following  correction  of  a  cleikal 
error  in  the  English  and  Vernacular  copiei 
of  the  Rules  which  were  circulated  vndi 
Circular  Order  No.  22,  dated  the  13th  Jooe 
1866.  In  the  last  Clause  of  Rale  8tb,tK 
words  "Section  53  or  54  of  Act  XX.  ^ 
1865  "  should  be  read  ''Section  53  or  55 ef 
Act  XX.  of  1866 ; "  the  allusion  being,  not 
to  the  *'  Pleaders,'  Mooktars,*  and  Revens 
Agents'  Act,  1865,"  but  to  the  "  Indiaii 
Registration  Act,  1866." 


Resigoatioa  of  Baboo  Gowhwy  Bote  as  s 
Pleader  of  the  High  Conrtp  and  tiie  IHS  ff 
hissummd. 

CIRCULAR  No.  19. 

From  the  Officiating  Registrar  ^fikfBigi 
Court  of  Judicature  at  Fort  WiUiam  iM 
Bengal,  to  all  Civil  Judges,  dated  CW- 

cutta,  Jth  August  1866, 

(Civil  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

I.  All  directed  to  inform  you  that  Btbeo 
Gourhury  Bose,  late  a  pleader  of  tiw 
Court,  has  resigned  the  office  of  Pifader» 
and  that  his  resignation  was  accepted  on 
the  20th  of  April  last.  As  he  has  been 
unable  to  return  his  snnnad  by  reason  of 
its  having  been  lost,  the  Court  reqnetfs 
that,  should  it  ever  happen  to  be  ptesentcd 
before  you,  you  will  forward  it  to  the  Coat 
accompanied  by  a  statement  of  the  psfli- 
culars  regarding  its  pcesentaiion  viih  ti 
little  delay  as  possible.    - 
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Jtevised  list  of  PubUc  Offices  with  which  the 

Post  Office  wiU  keep  accounts  of 

Postage,  &c. 

CIRCULAR  No.  30. 

From  ibe  Offidaling  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,    to   all    Civil   Authorities ,    dated 

Calcutta^  the  nth  August  1866, 

♦• 

(Civil  Side.) 

Present  : 

The  Hon*ble  C.  B.  Trevor,  Judge. 

The  atlention  of  all  Civil  Judges  subor- 
dinate to  this  High 

JH^X^^.^'  ^957, "dated      q^^^  jg  ^^awn  tO 

aeth  July  1800. 

,  .  the   following   re- 

»sed  list  of  Public  Offices  published  by  the 

jp.Oine  Department*  in  supersession  of  that 

jDottlied  on  the  4th  May  last,  and  they  are 

leqoeated  to  cause  it  to  be  substituted  for  the 

|ist  appended  to   Circular   Order  No.   26, 

^tcd  the  9th  ultimo. 


n-  ■  

!Lisi  of  Public  Offices  ivith  which  the  Post 

'    Ofice   will   keep    accounts  of  postage  on 

Official    letters    received    and    despatched, 

and  for  which  Official  bags  will  be  made 

up. 

*  1.  Accountant-General,  or  Deputy  Ac- 
Coantant-General,  in  a  Presidency  or  Pro- 
vince. 

2.  Accountant-General,    Public     Works 
Dep$trtoient. 

.-.  3.  Adjutant-General  and  Assistant  Ad- 
jtetanf^General  of  Division. 

4.  Army  Clothing  Superintendent. 

*  5.  Board  of  Revenue  or  Financial  Com- 
missioner. 

6.  Brigade  Major  or  Station  Staff. 

7.  Chief    Commissioner    and     Personal 
Secretary. 

8.  Chief  Engineer  and   Secretary,  Pub- 
lic Works  Department. 

9.  Chief  Inspector  of  Musketry. 

.-  10.  Commander-in-Chief,  and  Military 
Secretary  to  ditto. 

If.  Commissary-General. 

12.  Commissary  of  Ordnance. 

13.  Commissioner  of  Division    of   Reve- 
nue and  Settlement. 

Vol.  VI.  ' 


14.  Consulting  Engineer. 

1 5.  Comptroller-General  of  Accounts. 

16.  Controller-General,  Military  Expen- 
diture. 

17.  Controller  of  Military  Accounts. 

18.  Controller  of  Public  Works  Ac- 
counts. 

19.  Customs  Commissioner. 

20.  Deputy  Inspector-General  of  Ord- 
nance. 

21.  Deputy  Inspector- General  of  Hos- 
pitals. 

22.  Director  of  Public  Instruction. 

23.  Electric  Telegraph  Office, 

24.  Examiner  of  Commissariat  and  Stud 
Accounts. 

25.  Examiner  of  Medical  Accounts. 

26.  Examiner  of  Ordnance,  Barracks, 
Clothing,  and  Regimental  Necessaries'  Ac- 
counts. 

ij.  Examiner,  Pay  Department. 

28.  Financial  Department,  Secretar\''8 
Office.  ' 

29.  Foreign  Department,  ditto. 

3c.  Gazette,  Official,  Superintendent. 

31.  General  Superintendent  for  the  Sup- 
pression of  Thuggee  and  Dacoity. 

32.  Geological  Survey,  Superintendent. 

33.  Governor- General  and  Governor, 
and  Private  or  Military  Secretary  to  ditto. 

34.  Home  Department,  Secretary's  Of^ 
fice. 

35.  India  Office,  London. 

36.  Inspector-General  or  Conservator  of 
Forests. 

37.  Inspector-General  of  Hospitals. 

38.  Inspector-General  of  Jails. 

39.  Inspector-General  of  Ordnance. 

40.  Inspector-General  of  Police. 

41.  Inspector-General  of  Military  Works. 

42.  Judge  Advocate- General. 

43.  Legal  Affairs,  Superintendent  and 
Remembrancer. 

44.  Lieutenant-Governor,  and  Private 
Secretar\'  to  ditto. 

45.  Principal  Medical  Store-keeper. 

46.  Military  Accountant.  • 

47.  Military  Department,  Secretar}''s  Of.| 
fice,  • 
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48.  Mint  Master,  and  Head  Commis- 
sioner, or  Commissioner  for  the  Issue  of 
Paper  Currency  at  the  Presidency. 

'  '49.  Post  Office. 

50.  Presidency  Pay  Office. 

51.  Principal  Inspector-General,  Medi- 
cal Department. 

52.  Public  Works  Department,  Secre- 
tary's Office. 

53.  Quarter-Master  General. 

54.  Registrar  to  the  Diocese. 

55.  Registrar  of  the  High  Court. 

56.  Registrar-General  of  Assurances. 

57.  Resident  and  Political  Agent. 

'   58.  Secretariat  of  Local   Government  or 
Administration. 

59.  Secretary  to  Commander-in-Chief  of 
Her  Majesty's  Naval  Forces. 

•  '60.  The  Bishop. 

61.  Superintendent    of  Stamps  and   Sta- 
tionery. 

62.  Superintending  Engineer. 

63.  Surveyor-General. 

64.  Superintendent,     Great     Trigonome- 
trical .Survey. 

.   65.  Superintendent  and  Commissioner  of 
Survey. 

66.  Superintendent-General    and    Super- 
intendent of  Vaccine. 

67.  Superintendent-General     and     Chief 
Engineer  of  Irrigation. 


and  that  no  letter  is  sent  to  any  PuhUc  of  tintDl> 

Office  unless  it  is  addressed  to  theofficial  ^^-.^.» 
designation  of  the  principal  of  the  office,  Pa""»ll, 
and  is  certified  by  the  sijj^ature  of  the  and  died 
sender  as  on  Her  Majesty's  Service,  q  b  the 
Letters  irregular  in  these  respects  will  ^^,^;„ 
be  treated  as  ordinary  correspondence,  *"  *  »  6  '  " 
and  charged  with  the  full  rate  of  letter  for  facililT  • 

^^S^"  Of  refer. 

ence,  it  is  hereby  requested  that  all  coven  sent 
by  post  to  this  Office  on  Her  Majesty's  Service  * 
beaddressed  to /he  Registrar  o/ihe  High  Court, 
Appellate  Side^  even  when  they  conUin  letter 
addressed  to  the  Deputy  Registrar  or  parcels 
made  up  of  judicial  proceedings. 


All  covers  sent  by  post  to  the  High  Court,  to 
be  addressed  to  the  Registrar,  Appellate  Side. 

CIRCULAR  No.  3 r. 
From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  and  Criminal 
Authorities  subordinate  to  the  High 
Court y  ^ated   Calcutta,   the  i^th   August 

(Civil  and  Criminal.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

With  reference  to  ihe  Instructions  recently  issu- 

"  At  the  Presidency  Post  Offices,  the  cd  bv  the 
Clerk  in  charjre,  and  at  other  Post  TW^J.., 
Offices,  the  Post-Masttfr,  will  be  held  %^^^^^0X' 
responsible  that  no  letter  from  a  Public  General  of 
Office  is  allowed  to  pass  as  official  paid  PoslOffices 
which  IS  not  properly  signed  or  sfamped  .  r\cr 
and  endorsed  by  the  Certifying  Officer    ^^   Officers 


Pleaders*  Fees  in  Mofussil  Small  Cause  Cowts. 

CIRCULAR  No.  32. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  \\  iUiam  in 
Bengal,  to  all  the  Judges  of  Courts  0/ 
Small  Causes  in  the  Mofu^iU,  dakd 
Calcutta,  the  j$th  August  1866. 

(Civil  Side.) 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chitf 
Justice,  and  thelion'ble  C.  B.  Trev<^.fi. 
Loch,  H.  V.  Bayley,  f.  P.  Norman,!^ 
B.  Kemp,  W.  S.  Seton^Karr,  L.  S,  Jack- 
son,  S.  N.  Ppndit,G.  Campbell,  E.  Jack-  * 
son,  A.  G.  Macpherson,  J.  B.  Phear.  SLod 
W.  Markby,  Judges. 

All  Judges  of  Courts  of  Small  Causes 
constituted  under  Act  XI.  of  1865  are  here- 
•  Vide  Nos.  of  the  by  informed  that  ibe 
Ga»ette,  dated  4th,  7th.  Rules  prescribed  b?  ibt 
nth,  ,sth,  and  25th.  j^igh  Court  in  pu«^' 
ance  of  Section  37  of  Act  XX.  of  1865,  dkd 
published  in  every  issue*  of  the  Calcuiisk 
Gazette  for  July  1866,  so  far  as  they  are 
applicable,  extend  to  Courts  of  Small  rjWMrn 
The  following  special  Rule  is  laid  dori^ 
for  Small  Cause  Courts  in  the  Mofossil: — 

RULE  8A. 

The  amount  in  respect  of  the  fee  of  an  ad- 
versary's pleader,  when  allowed  in  any  Mis- 
cellaneous proceeding  or  for  any  other  mat- 
ter than  that  of  appearing,  acting,  or  plcadii^ 
in  a  suit  prior  to  decree,  shall  be  fixed  br 
the  Court  according  to  the  following  scale, 
viz. : — 

One  rupee  to  6  rupees  in  proceedingf 
connected  with  costs  not  exceeding  Rs.  500 
in  value. 

The  above  scale  will  apply  to  applicaiioaS 
under  Section  53  or  55  of  the  Indian  Re- 
gistration Act,  XX.  of  1866. 

b 


ip^^T" 


1866.] 


Civil 


THE   WfiKttLY  R£P01tTER. 


Circulars* 


In  wliat  Courts  Pleaders  holding  Certificates 
*    nader    Act  XX.    of   1865   are    entitled    to 
appear,  &c. 

CIRCULAR  No.  33. 

J^ram    the     Officiating    Registrar     of    the 

^ ''    High   Court  of  Judicature  at  Fort  WiU 

Ham   in   Bengal^   to   all  Judges   in    the 

Latver    Provinces^    dated    Calcutta^    the 

2jrd  August  1866, 

(Civil  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

•  It  is  hereby  notified  that  a  pleader, 
.Whether  bf  the  senior  or  of  the  junior 
■Ittade,  boldidg  a  certificate  under  Act  XX. 
of  1865  and  the  High  Court's  Rules  of  the 
^nd  May  last,  is  not  restricted  by  such  cer- 
tificate tQ  any  particular  Court,  or  to  a 
jingle  district;  but  is  entitled  to  appear, 
^lead,  and  act  in  any  Couft,  subject  to. the 
.|Unsdiction  of  the  Hi^  Court,  included 
Wjfliin  the  class  of  Courts  covered  by  his 
Certificate :  in  other  words,  in  any  Court,  in 
""Svhatover  district,  situated,  falling  within  the 
particiflai  Clau«§  {a,  b,  r,  or  d)  of  Sec- 
tion 10,  Act  XX.  of  1865,  to  which  his  cer- 
tificate  relates. 


fcases  of  execution  of  decree  to  be  separately 
^.   fhown  in  the  Monthly  Statements,  Nos.  2  and  3. 

V 

]■      .  CIRCULAR  No.  34. 

^roiH  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 

;  Bengal^  to  all  Civil  Judges,  dated  Cat- 
cuttay  the  nth  September  /S66, 

'  (Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

[  To  enable  it  to  exercise  a  more  effective 
supervision  over  the  proceedings  of  the 
JJivil  Courts  in  cases  of  execution  of  decree, 
ihe  High  Court  is  pleased  to  direct  that 
a  column  be  inserted  in  the  Monthly  State- 


ments, Nos.  2  and  3,  showing  the  num« 
ber  of  such  cases  pending  more  than  three 
months.  Cases  pending  for  more  than 
one  year  will  be  separately  shown  in  the 
column  set  apart  for  the  purpose;  and 
explanation  will  be  required  in  regard  to 
all  cases  pending  more  than  three  months. 
The  explanation  should  invariably  mention 
the  date  of  the  last  bond-fide  application  in 
execution,  that  is,  the  last  application  which 
\ras  followed  up  by  some  act  done. in  fur- 
therance of  execution,  either  by  the  Court  or 
the  judgment-creditor. 


Increase  of  the  Salaries  of  Ministerial  Officers 

CIRCULAR  No.  35. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Zillah  and  Small  Causes 
Court  Judges,  dated  Calcutta,  the  nth 
September  1S66, 

(Civil  Side.) 
Present: 

m 

The  Hon'ble  C.  B.  Trevor,  Judge. 

I  AM  directed  by  the  Court  to  forward,  for 
your  information,  copy  of  a  letter  and  of  its 
annexure  from  the  Secretary  to  the  Com- 
mittee appointed  for  the  purpose  of  report- 
ing on  the  question  of  increasing  the  salaries 
of  Ministerial  Officers,  and  to  request  that 
yoti  will  submit  your  returns  to  the  Com- 
mittee direct. 

2. — {To  Zillah  Judges  alone)  The  returns 
of  your  subordinates  should  be  submitted 
through  you. 

From  the  Secretary  to  the  Committee  «/- 
pointed  under  Orders  No,  2181,  d^/ed 
igth  July  last,  to  the  Registrar  of  the 
High  Court,  Fort  William,  the  jth  Sep" 
tember  /S66, 

The  Members  of  the  Committee  appoint- 
ed by  the  Lieutenant-Governor  of  Bengal, 
for  the  purpose  of  considering  and  reporting 
on  the  question  of  increasing  the  salaries 
of  Ministerial  Officers  attached  to  the  Sud- 
der  and  Subordinate  Courts  of  Judges  ii\ 
the  several  districts  of  Lower  Bengal,  are 
desirous  of  ascertaining,  somewhat  in  detail 
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the  various  duties  that  are  performed  by 
every  such  Ministerial  Officer. 

2,  I  have  the  honor,  therefore,  to  re- 
quest that,  with  the  permission  of  the  High 
Court,  you  will  be  so  good  as  to  instruct  all 
Judges  to  submit,  for  the  information  of  the 
.Committee,  a  Statement  in  the  form  sub- 
joinedy  requesting  the  officers  who  have  to 
'Submit  the  statement  themselves  to  super- 
intend the  filling  in  of  the  Column  of  Re- 
marks. 

3.  I  have  to  add  that,  the  sooner  the 
Statements  are  submitted,  the  sooner,  of 
course,  will  the  increase  of  salaries  contem- 
plated be  effected. 

Staiement  showing  the  duties  entrusted  to 
each  Ministerial  Officer  employed  in  the 
Chief  Office  of  the  Judge  or  Magistrate 

.    or  Collector  of  the  District  of 

and  in  the  Offices^  whether  located  in 
the  Sudder  Station  or  in  Sub-Divisions y 
subordinate  to  such  Chief  Office, 


Designation  of 
the  OnScer. 


Amount 
of  salary. 


Remarks    showing    the   duties 
entrusted  to  each  Officer. 


X.  n.— It  is  not  intended  that 
in  this  column  ever>'  minute 
duty  that  an  oflicer  may  have 
to  perform  shall  be  entered. 
It  will  suflice  if  it  is  stated  in 
what  department  of  the  office 
each  officer  is  employed,  and 
what  are  his  duties  and  his 
responsibilities  generally,  so  as 
that  the  committee  may  be 
informed  to  w^hat  degree  the 
officer  is  trusted,  and  In  what 
degree  his  duties  require  head- 
work  or  are  merely  mechanical, 
and  in  what  degree  his  duties 
require  a  knowledge  of  the 
vernacular  only,  or  of  English 
and  of  the  vernacular  also. 


Remands  by  Lower  Appellate  Courts. 
CIRCULAR  No.  36. 

From  the  Officiating  Registrar  of  the  High 

.     Court  of  Judicature  at  Fort    William  in 

Bengal,  to  all  District  Judges  and  Princi- 

pal  Sudder  Ameensy  dated  Calcutta,  the  12th 

September  1S66, 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  number  of  cases  exhibited  in  the 
Periodical  Statements,  as  having  been  re- 
Qianded  by  the  Lower  Appellate   Courts^ 


leads  the  High  Court  to  doubt  whether  vA* 
ficient  regard  is  commonly  had  to  the  pro* 
visions  of  Sections  351  and  352  of  the  Ci«U 
Procedure  Code.    The  Court,  therefore,  di- 
rect me  to  bring  to  your  notice  that  by  Sec- 
tion 351  a  remand  may  be  ordered  whet. 
the  Lower  Court  has  disposed  of  the  case  oft 
some    preliminary   point,  so  as  to  exchde 
any  evidence  of  fact  which  shall  appear  to* 
the  Appellate  Court  essential  to  the  rights 
of  the  parties,  and  the  decision  of  the  Lower 
Court    upon    such    preliminary    point   has* 
been  reversed  in  appeal  ;  and  also  that  by 
Section  352  it  is  not  ^competent  to  the  Ap- 
pellate Court  to  remand  a  cas^  .-.- 
decision  by  the  Lower  Court,  ex^'--*  Courts. 
vided  in  the  last  preceding  SeclK  v 
unless  the  case  has  been  decided  on  „.  , 
liminary    point  which   ..^    lA^en     -      f. 
and  that  decision  has  excluded  af<i^'"'*  '^ 
of  fact  which  is  necessary  to  th  *    .^    j  % 
dalion  of  the  rights  of  the    ,  ^''''    ^^^ 
suit. 

2.  The  High   Court  also   hr^ 
believe  that  in  many  instar 
Appellate  Courts  remand  cs*^ 

low  on  a  prelif       j-/  poip^jKOck,  A7.,  Chief 
grounds,  even  whe^ion'ble  C.  B.  Trevor»G. 
record  is  sufficient  t(>"N— l^  p.  Norman,  J^ 
Court  to    pronounce    a    sCarr,  L.  S.  Jack- 
ment  in  the  case.     This  cr;mpbell,  E  Jack: 
I  am  to  remark,  is  oppoiv-f.  B.  Phear,  and 
of  the   Code  of    Civil    F 
cases   are    frequently    rpp^f  Small  Causes 
Lower  Coii.    '  ^r  A^t  XL  of  1865  arc  hfff- 
issue,  or  to  determin%^.   informed  that  the 
which,  in  the  opinion  o^iue/ippcr^edbyttM 
is  essential  to  the  right  determinafsn  puisD- 
suit  on  its  merits,  and  the  recoil  V/1865,  ii 
ficient  to  enable  the  Appellate  OduiT^*  'cutM 
termine  such  issue  on  questions  of  fa^'nev  are 
remands,  I  am  directed  to  observe,  r^ 
warranted  by  law.    In  such   cases  A] 
late  Courts  are  competent,  under 
354,  to  frame  ao  issue  or  issues,  and  to  refer 
them  to  the  Lower  Court  for  J»  \    The 
Lower  Court  is  thereupon  to  proceed  to  tiy 
such  issue  or  issues,  and  to  return  to  the  Ap- 
pellate Court  its  finding  together  i^ith  the 
evidence. 

3.  If  further  evidence  in  the  shape  oft 
report  of  an  Ameen,  or  of  any  other  natui^ 
be  required  by  the  Appellate  Court,  the  case 
should  not  be  remanded  for  that  purpose; 
but  under  Sections  355  and  356,  the  Appel- 
late Court  should  either  require  the  Lovcf 
Court  to  order  the  preparation  of  such  it- 
ports,  or  take  the  evidence  required  anl 
transmit  it  to  the  Appellate  Courts  ot  should 


■ 
I 

1 


I  ■ 


jB66.] 


Vivi'i 


TU1£  W£E&tY  RfiPORTKk. 


Circulars, 


take  the  evidence  if  it  can  be  so  taken, 
before  itself,  the  Appellate  Court  being 
xarefal  always  to  record  the  reasons  for  the 
admission  of  additional  evidence. 

4.  The   Coart  direct  very  particular  at- 
ieation  to  these  instructions. 


'Reg:ardin£:  the  paper  to  be  used  for  engrossing: 
^       Memoranda  under  the  Registration  Act. 

CIRCULAR  MEMO.  No.  37. 


*  *^ 


"JJ'j/ida/in^TjItegis/rar  of  ihe  High 
/  Judicaiurc  at  Fort   William  in 
'^gal,  dated  tie  20th  September  1866, 


».'  k. 


(Civil  Side.) 


It    is 
.whether  bf 
-fttade,  bold.  •   •     ^ 
of  1865  an.-   *  '    Present: 

2nd  May  \z 

4ificate  to  aiiy'ble  C.  B.  Trevor,  Judge. 
single   district ;  . 

flead,  and  act  r.Jetler>  ^jjwarded  for  the 
jjirisdiction  of   the*"fe.!^r^*  *^1  C>vil  Judges 
wKhin  the  class  of  C-  Court  :— 
certificate:  in  ot 
-Svhatwrcr  district,  .y^j  2671 
paniciflar  Clau«^  .    '      ^  ' 

|!2°  J°'  ^^^  ^^-  ^Mng    Registrar •  General] 
Uficate  relates.       -.,.  %^j^^,    Registrar    of 

'    %  •     -w  ^    ^  ,4re  at  Fort 

il^  dated  Tort  IVilliam, 

Cases  of  ,yS^^y  i^^^ 

,^fhownini,j^  your. letter  No.  2287,  dated 

instant,    I    have    the    honor    to    say 

'    '^  Memo.  A  to  be  despatched  by  the 

^^    ourts,  under  Section  42  of  the  Re- 

^sitiisAion    Act,    should,    for    the    current 

year,  be  engrossed  on  hand-laid  demy  paper, 

tsupplies  of  which    can  be    issued    by  the 

'SuperiA.  iident    of    Stationery,    printed    in 

whatever  form  may  be  prescribed  by  the 

Court. 

In  future  I  shall  take  measures  to  have  a 
sufficient  supply  of  hand-laid  medium  in- 
tlented  for,  that  all  the  Registers  of  this 
Department  may  be  uniform. 

2.  As  ^lemoranda  forwarded  under 
Section  41  have  to  be  copied  into  the  Re- 
gisters, it  does  not  signify  what  size  or 
description  of  paper  is  issued,  but  probably 
foolscap  would,  for  some  reasons,  be  most 
-convenient. 


Particulars  to  be  inserted  in  Monthly  Siato* 
menta  under  each  subordinate  Judicial  Officer's 
name* 

CIRCULAR  No.  38. 

To  all  Civil  Judges,  dated  the  26th  Septem- 

ber  1866, 

[Requesting  that,  when  submitting  their 
Civil  Statements  for  the  current  month,  they 
will  insert,  under  each  subordinate  Judicial 
Officer's  name,  the  district  in  which  his 
family  residence  is  situated,  and  state  whe- 
ther he  is  well  acquainted  with  English  or 
not.] 


•  Vide  Notification,  dat- 
ed 12th  May  1866,  at 
page  1046  of  Calcutta 
Gagetie  of  the  23rd  May 
1S66. 


Costs  of  Registration  of  Memoranda. 

CIRCULAR  No.  39. 

From  the  Officiating  Registrar  of  the 
High  Court  of  Judicature  at  Fort  Willi- 
am in  Bengal,  to  all  Civil  Judges,  dated 
Calcutta,  the  2gth  September  1866, 

(Civil  Side.) 
Present  ; 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  rules  alluded  to  in  Section  80  of  the 

Indian  Registration 
Aft  (XX.  of  1866) 
having  been  framed 
by  the  Registrar-Ge« 
neral  of  Assurances, 
and  approved  and  published*  by  the  Local 
Government,  the  Court  are  pleased,  in  con- 
tinuation of  para.  10  of  Circular  Order 
No.  24,  dated  19th  June  last,  to  forward 
Rules  44  and  45  for  the  information  of  Judicial 
Officers  of  every  grade  in  the  Mofussil,  and 
to  request  their  particular  attention  to  the 
instructions  contained  therein  as  to  the 
officer  to  whom  the  costs  of  registration  are 
to  be  paid  on  realization. 

Rule  44. — "  The  costs  of  registration  of 
^    .  Memoranda  under  this 

bection43.  gection    will    be    paid 

in  by  the  several  Courts  to  the  Regis* 
trar's  Office  on  realization;  the  form  of 
Memorandum  shall  contain  a  specification 
of  the  fee  to  be  levied,  and  the  registration . 
of  the  Memorandum  shall  not  be  delayea  UU 
Uie  receipt  of  the^ee/' 

e 


1 


-     "1MH 


io 


Civil 


TEB   iVkfcKtY   Rlti>ORTlCk. 


Circulars.  [Vol.  Vi 


Rule  45. — '^  A  running  list  of  unpaid  fees 
due  on  registred  Memoranda  shall  be  kept 
up ;  and  on  the  receipt  of  any  fee,  the  entry 
relating  to  such  fee  shall  be  struck  out ;  the 
total  of  unpaid  fees  shall  be  reported  z^tiy 
month  to  the  Registrar-General.'' 


Destruction  of  Records  of  Small  Cause  Courts. 

CIRCULAR  No.  40. 

From  the  Officiaiing  Registrar  0/  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  Judges  of  the  Small 
Cause  Courts,  dated  Calcutta,  the  2nd 
October  1866, 

(Civil  Side.) 

Present: 

The  Hon'ble  C.  B.  Trevor,  Judge, 

Thk  High  Court  is  pleased  to  direct  the 
destruction  once  a  year  of  the  records  of  all 
case3  disposed  of  in  the  Courts  of  Small 
Causes,  in  which  execution  has  been  com- 
pletely obtained,  or  in  which  three  years 
have  passed  since  the  last  attempt  to  exe- 
cute was  made,  and  when  any  further  exe- 
cution would  be  barred  by  the  Law  of  Limit- 
ations. The  Summons  Book  and  Register 
will  afford  all  information  that  can  after- 
wards be  required. 


Local.Investigations  by  Ameens. 

CIRCULAR  No.  41. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges,  dated  Cal^ 
cuttay  the  2nd  October  1866, 

(Civil  Side.) 

Present: 

The  Hon'ble  C.  B.  Trevor,  Judge, 

The  High  Court  have  frequently  observ- 
ed that  cases  remain  for  an  unreasonably 
long  lime  pending  in  the  Mofussil  Courts, 
for  the  undelivered  reports  of  Ameens  en- 
tru^ed  with  the  duty  of  local  investigations, 
and  the  delay  on  the  part  of  these  officers 
is  commonly  attributed  to^the  great  number 


of  ca^es  with  which  they  are  charged.    Th^ 
Court  has  now  ample  proof  before  it  that 
very  many  of  the  cases,  referred  by  Jadg^ 
to  Ameens  for  local  enquiry,  never  shoMold 
have  been  so  referred.     With  a  view,  there- 
fore, of  obviating  the  delay  which  ocosirs. 
through  a  course  of  procedure  not  authoriz- 
ed by  law,  the  High  Court  deem  it  proper 
to  impress  upon  the  subordinate  Courts  of* 
every    grade    that    local    investigations   by 
Ameens  should   only  be  ordered  in  cases 
where  they  are  absolutely  required  by  tb^ 
Courts  on  subordinate  points,  for  a  deter- 
mination of  the  main  issue  in  the  case  :  tor 
instance,  in  cases  in  which  it  is  necessary 
to  ascertain  by  measurement  di^wted  areas 
of  land,  or  to  ascertain  whether  paiticok4 
lands  are  identical  with  lands  detailed  in 
documents  when  the  facl  is  disputed';  ami 
in    such    like    instances.    When,  howeveft 
any  fact  can  be  elicited  by  evidence,  thai 
evidence  should  be  heard  bv  ihe  CaiutM^ 
self,  and  not  by  an  Ameen.   With  a  view, 
too,  both  of  shortening  the  (rial  in   manf 
cases,   and  of  assisting  the-Gtt»ts  in  iht^ 
examination  of  witnesses,  it  wilMbc  well  il, 
when  a  map  or  meatsuren^ent  of  the  localiqr: 
appears  from  the  issues  to  be  absolutely  ne* 
cessary,  orders  to  prepare  it  are  pasiKBd  at 
the  time  of  the  fixing  of  isssjies.   The  map 
and  the  report  of  the  Ajueen  can  llrcp  ht* 
tested  by  tne  examination  of  the  witnesses^ 
and  the  Courts  will  be  in  a  better  positing 
to  conduct  this  examination  than  they  iib 
under  the  present  system.  ^ 

If  these  instructions.be  carried  out,  the 
High  Court  believe  that  Ameens  being  aoLXf 
employed  in  cases  in  which  their  services 
are  essential,  the  Mofussil  Couits  ^U  be 
enabled  to  dispose  of  auits  more  pmm|ri[f 
and  satisfactorily,  and  litigants  will,  hi  many 
cases,  be  saved  the  extra  expense  efltailed 
by  local  investigations. 


Moonsiffs*  Punkahs  and  Pankah^pntlers. 

CIRCULAR  MEMO.  No.  4*. 

Frotn  the  Officiating  Registr€W  of  the  High 
Court  of  Judicature  at  Fort  Wiiliam  in 
Bengal,  dated  the  2nd  October  t866. 

(Civil  Side.) 

The    following    letter    is    forwarded  te 
the    information    and    guidance    vl    tht 
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Cfvil  Authorities  in  the  Lower  Provinces :—    I  ing  of  the  Courts  at  the  close  of  the  ensuing 


From,  the  Secretary  to  the   Government  of 

'    Bengaly  to  the  Officiating  Registrar,  High 

.;•  Court;  dated  Darjeeling,  the  6th  September 

...  J 866. 
•.  No.  202a  T. 

Sir,— I  am  directed  to  acknowledge  the 

receipt  of  your  letter    No. 
'  \  Judicial.  2873,  ^^^^^  ^^^  ^7th  ultimo, 

and  in  reply  <o  state,  for  the 

Information  of  the  Hon*ble  Judges  of  the 
l^^igh  Court,  that  the  Lieutenant-Governor, 


^Bopting  the  Courtis  view  of  the  question,    ^^^^  ^^^^^  ^^^^.^^  ^jj  j^^^^^  ^^  ^^^  ^p 


ims  been  pleased  to^  decide  that  Moonsiffs 
^all  be  placed  on  the  same  footing  as  Deputy 
Wigislrate?  and  Deputy  Collectors,  in  re- 
spect to  the  indulgence  of  punkahs  and  pun- 
£ih-pullers  in  the  Hot  season. 
H^^,  All  chaises  under  these  orders  for 
Ae  current  year  should  be  included  in  the 

Contingent  bills  of  the  Zillah  Judges ;  special 

ti 

provision  being  made  for  the  charge  in  the 

-»» 

Jailmates  of  ensuing  years. 


Dussendi    vacation,    to    inform    the    High 

» 

Court  whether,  in  consequence  of  the  new 

method  of  transacting  business  in  the  Civil 

• 

Courts  adopted  since  the  enactment  of  Act 
VIIL  of  1859,  they  would  recommend,  keep- 
ing the  numerical  force  at  the  present  figure, 
any  re-distribution  of  the  salaries  of  their 
Ministerial  Officers ;  or  whether  they  would 
diminish  their  number  in  the  gross,  or  reduce 

« 

the  number  of  the  Native  and  increase  that  of 
the  English  hands  of  the   Establishment. 


*» 


clear  tabular  statement  of  the  alterationa 
they  would  suggest,  bearing  distinctly  iii 
mind  that  the  gross  expenditure  should  not 
be  increased. 

2.  The  returns  of  the  Principal  Sudder 
Ameens,  Sudder  Ameens,  and  Moonsiffs 
should  be  submitted  through  the  Zillah 
Judges,  who  will  abstract  and  tabulate  the 
information  afforded,  and  lay  it  before  the 
Court  in  the  prescribed  form. 


Alterfttion  of  the!  Establishments  atUchcd  to 

Civil  Courts. 

-  ■  - 

CIRCULAR  No.  43- 
From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort   William  in 
Bengal,  to  all  Civil  Judges,  dated  Cal- 
cutta, the  6th  October  /S66, 

(Civil  Side.) 
Present : 

The  Hon'ble  C.  B,  Trevor,  Judge. 
All  Zillah  and  Subordinate  Judges  are  re- 
quested, as  soon  as  possible,  after  the  re-open- 


Ameens'  Fees  and  Salaries. 
CIRCULAR  No.  44. 
From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort    WUliam  in 
Bengal,  to  all  Civil  Judges,  Lower  Pro- 
vinces, dated  Calcutta,  the  roth   October^ 

1S66, 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

« 

The  Court,  having  reason  to  believe  that 
the  Column  relating    to  Ameens'   fees    in 


♦ 


12 


Civil 


THK  WEEKLY   REPORTER. 


Circulars.         [Vol  VI. 


»  iV.  B.—The  effect 
of 'the  modification 
is  confined  to    the 


Column  5,  but  is  now 
Column  7  of  State- 
ment A. 


Statement  A,  as  well  as  that  showing 
Ameens'  salaries  in  Statement  B,  prescribed 
by  Circular  Order,   dated   i3lh    February 

1865,  No.  2  (as  modified* 
by  Circular  Order,  dated 

^lcTU*"^t'  iZ    ^3rd   March     ,866,    No. 

12),  are  not  always  pre- 
pared correctly,  are  pleas- 
ed to  circulate  the  following  instructions  for 
general  observance  in  the  preparation  of  the 
Columns  in  question  : — 

The  returns  should  include  all  money 
received  on  account  of  Ameens'  fees,  whe- 
ther the  Ameen  be  one  appointed  under  the 
Act,  or  temporarily  employed  under  Sections 
i8o  and  18 1  of  Act  VIII.  of  1859.  The 
fees  should  be  invariably  credited  to  Govern- 
ment, as  required  by  Section  9,  Act  XII.  of 
1856,  and  shown  in  Column  7,  Statement 
A,  as  also  the  amounts  paid  as  salary,  whe- 
ther of  a  permanent  or  a  temporary  nature, 
which  should  be  exhibited  in  Column  4, 
Statement  B. 


Attendance  of  Civil  prisoners  when  required  as 
parties  or  witnesses  in  Civil  suits, 

CIRCULAR  No.  45. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 


Bengal,  to  all  Civil  fudgu,  dated  Col* 
cuttay  the  12th  October  jS66, 

(Criminal  Side.)         • 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch,  ' 

fudges. 

The  High  Court  is  pleased  to  forward, 
for  the  information  of  all  Judges  of  CiWK 

Courts,  the  following  Rule,* 

July^fsee.'"''*''    which  has  been  made  by  the 

Lieutenant-Governor  of  Ben- 
gal, with  a  view  to  secttring  the  personal 
attendance  of  any  prisoner  confined  in  a 
Civil  jail,  when  required  either  as  a  parly 
or  as  a  witness  in  a  civil  suit : — 

Rule. 

*'  Under  the  provisions  of  Section  7  of 
Act  II.  (B.  C.)  of  1864,  the  Lieotenaoi-Go- 
vemor  of  Bengal  is  pleased  to  notify  the 
following  rule : — 

*'  Whenever,  in  a  suit  instituted  in  ay 
Civil  Court,  it  shall  appear  to  the  satisfacnioQ 
of  the  Judge  that  the  personal  attendisce 
of  any  prisoner  confined  in  any  Gril 
jail  is  necessary,  either  as  a  party  or  wit- 
ness in  that  suit,  it  shall  be  competent  to 
the   Court  to  issue  a  writ,  under  its  hand 

and  seal,  addressed  to  the  Officer  in  charge 
of  the  jail,  calling  upon  him  to  make  over     I 
charge  of  the  prisoner  named  therein  to  an     I 
Officer  of  the  Court,  to  be  deputed  for  the     ' 
purpose  of  producing  him   in   Court  at  a    ^ 
time  to  be  specified  in  the  warrant.    The 
Officer  so  deputed  shall  be  responsible  for 
the  safe  custody  of  the  prisoner  from  the 
time  he  receives  charge  of  him,  until  be  is 
re-committed  to  the  jail." 


f866.] 
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Amendmeat  of  Circular  No.  34. 

No.  46. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengaly  to  all  Civil  Judges^  dated  Cat- 
cutta,  the  ist  December  1866, 

(Civil  Side.) 
Present  : 

The  Hon*ble  C,  B.  Trevor  and  G.  Loch, 

Judges, 

In  modification  of  the  instructions  con- 
Uixied  in  Circular  Order  No.  34,  dated  the 
fith  of  September  last,  the  High  Court  is 
pleased  to  direct  that  the  cases  exhibited  in 
the  new  column  therein  prescribed  be  such 
only  as  are  pending  more  than  six  (not 
^' three")  months,  and  that  the  explanation 
^(H^ed  be  confined  to  such  cases  alone. 


Ezpenditore  on  accoant  of  Stationery  in  1864 
*    and  i%6iS  by  each  Sudder  Ameen  in  his  double 
capacity  of  Sodder  Ameen  and  Sudder  Moon- 
tiff. 

No.  47. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,   to  the  Judge  of  ,  dated 

Calcutta,  the  sth  December  1866, 

(Civil  Side.) 

Present : 

'    The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir,— I  am  directed  to  request  that  you 
will  be  so  good  as  to  enquire  and  report,  for 

the  information  of 

Quantity.  Cost,    the  Court,  the  ac- 

|«ra«g.re  paper  ...       ...       ^  expenses    in- 

Ink       ...         • curred  m  each  of 

9»',.     ;;;  the     years      1864 

cSlh^^"  :::    ^"^  ^865  by  the 

Wax  Cloth  Sudder  Ameen  of 

your  D  i  s  t  r  i  c  t  in 
his  double  capacity  of  Sudder  Ameen  and 
Sudder  MoonsiflF,  on  account  of  stationer}*, 
Vol.  VI.  ^ 


*  Vide  page  2051, 
Calcutta  Gaaette,  dated 
2Sth  November  1866. 


under  the   several  heads   specified  on  the 
margin.     It  will  be  unnecessary  to  state  how 
much  was  expended   in   each   month;   the 
total  amount  spent  under  each  head  for  the' 
year  will  suffice. 

Report  called  for  on  the  number  of  applicants 
for  admission  as  Pleaders  in  the  MofussU 
Courts. 

CIRCULAR  No.  48. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  tn' 
Bengal,  to  all  Civil  and  Sessions  Judges 
and  Judicial  Commissioners,  Lower  and 
Extra  Regulation  Provinces,  dated  Cal- 
cutta, the  rjth  December  1866. 

(Civil  Side.)  .  . 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The   Government  of   Bengal  having,  by* 

Notification  dated  the' 
22  nd  November  last,*., 
fixed  the  last  Monday 
of  the  month  of  Janu-. 
ary  next  ensuing  for  the  examination  of  ap- 
plicants for  admission  as  Pleaders  in  the  Mo- 
fussil  Courts,  and,  as  under  the  Rules  fdrawn. 

up  by  the  Court  on  the 
t  Rules  II  and  21,  2nd  May  last  under 

Section  4,  Ad.  XX.  of 
1865,  every  candidate  for  such  examination 
must  give  notice  to  the  Judge  of  the  District 
in  which  he  resides  of  his  intention  to  pre* 
sent  himself  for  examination,  six  weeks  at 
least  previously,  that  is  to  say,  on  or  before 
the  lyth  instant,  the  Court  presume  that 
each  Judge  will  be  able  to  ascertain  imme* 
diately  after  the  date  last  mentioned  horn 
many  candidates  are  expected  to  appear  at 
the  coming  examination.  They  request  ac- 
cordingly that  a  report  may  be  submitted  to 
them  by  each  Judge,  in  time  to  reach  them 
before  the  close  of  December,  of  the  nugiber 
of  intending  applicants  for  each  of  the  stand- 
ards of  examination. 
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Holidays  for  1867.  k 

CIRCULAR  No.  49. 

From  the  Registrar  of  the  High  Court  of  Judicature  at  Fort  William  in  Bengal  y  to  tht  Civil 
Judges  in  the  Lower  Provinces,  dated  Calcutta,  the  2gth  December  1S66. 


"— # 


(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chief  Justice,  and  the  Hon'ble  C.  B. 

Trevor,  Judge, 

It  is  hereby  notified,  for  general  information,  that  the  High  Court  and  its  Sabordinate 
Civil  Courts  will  be  closed  in  the  year  1867,  on  the  dates  indicated  in  the  annexed  list. 

It  Is  expected  that  the  Civil  Courts  will  not  be  closed,  except  on  authonzed  holklaf^ 

List  of  the  Holidays  for  the  year  iS6y, 


NAMES  OF  HOLIDAYS. 


New  Year's  Dajr  and  the 

two  days  following 
Idul-Fetai* 

Basant-Panchami 

Shibu-Rdttri  

Dol-Jdttra 

Bdruni-Asn&.n  ...    ^    ... 

Mahibisham-Sankr&nti    ... 

Rdm-Nabomi  

Id«uz-Zohd  t  

Cood  Friday  and  the  day 

following^ 

Moharram  % 


•  •  • 

} 


8ueen*s  Birth-day 
ashahdra Gdnga-Asndn ... 
Akheree-Chahar     Shum-  ^ 

bah  ... 

Rath  Jdttrd 

Ultd-Kath     

F&teha  Duazdaham  § 

lanroa-Ashtomi 

Dussera    Vacation,    in-  '\ 

eluding  Mahalaya    ...   f 
Lakkhi  Pujd,  Dewali,  and  \ 

Bhr&taditia         ...        ) 
Jagatdhdtri-Puja 

Kartik-Puja 

Shab-e-Barat  H 

Christmas  Day  and  the  two 
days  foUowintr    


ENGLISH  DATE. 


BENGALI  DATE. 


DAYS  OF  THE 
WEEK. 


1st  to  3rd  January 

7th  and  8th  February  ... 

9th  and  loth  February... 
4th  and  5th  March 

2oth  and  21st  \farch    ... 

2nd  April  

12th  April 

13th  April  

i6th  and  17th  April 


19th  and  20th  April 
nth  to  15th  May 

24th  May  

nth  June  

3rd  July  

nth  July  

15th  July  

22nd  and  23rd  Augfust ... 

27th  September  to  29th  ( 
October.  ( 

6th  and  7th  November... 

15th  and  1 6th  November 

12th  December 

25th  to  27th  December... 


Tuesday  to  Thursday 
Thursday  and  Friday 


18th  to  9oth  Pous  1273... 
26th  and  27  th  Magh  1273 


aSth  and  29th  Maeh  1273  Saturday  and  Sunday 
21st  and  22nd  Pnalgun 

1273 
7th  and  8th  Chaitra  1273 


20th  Chaitra  1273 

30th  Chaitra  1273 

1st  Baisakh  12^4 

4th  and  5th  Baisakh  1274 


7th  and  8th  Baisakh  1274 
29th  ELisakh  to  2nd  Jo- 
ishto  1274. 
nth  Joishto  1274 
29th  Joishto  1274 

20th  Assar  1274 

2Sth  Assiar  1274 
32nd  Assar  1274 

7th  and  Sth  Bhadra  1374 


Monday  and  Tuesday 
Wednesday  &  Than- 

day  

Thursday     

Friday  

Saturday      

Tuesday  and  Wednes- 

Friday  and  Saturday 
Saturday  to  Wediie»> 

day  

Friday  

Tuesday       

Wednesday  ... 

Thursday     

Monday       


KUMBE8 

or 

DAYS. 


3  days. 

3    •. 


3 

3 

3 
I 
I 
t 

2 

3 


>» 


M 


12th  Assin  to  13th  Kar- 
tik  1274 


] 


21st  and  22nd  Kartik  1274 

30th  Kartik  and  ist  Agh- 

ran  1274 
27th  Aghran  1274 


If 

»* 

»• 

n 


nth  to  13th  Pous  1374... 


Thursday  and  Fnday  3  ... 
Friday  to  Tuttdkf ..; . :  ^-^ 

Wednesday  8l  Thurs-' 

day  ...        .^  i«  i 

Friday  and  Saturday    3  », 

Thursday     i  „ 

Wednesday  to  Friday  3  „ 


*  But  if  the  moon  be  not  visible  on  the  6th  of  Februaryi  then  on  the  Sth  and  ^h  ol  February. 
t  But  if  the  moon  be  not  visible  on  the  6th  of  April,  then  on  the  17th  and  18th  of  ApriL 
*%  But  if  the  moon  be  not  visible  on  the  5th  of  May,  then  from  the  1 2th  to  i6th  of  May. 
§  But  if  the  moon  be  not  visible  on  the  3rd  of  July,  th^n  on  the  1 6th  of  July. 
■  But  if  the  moon  be  not  visible  on  the  28th  of  Noj'ember,  then  on  the  13th  of  December. 


\ 


i 


'\ 


k      « 


*.^ 
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CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Bnatum  in  Circnkr  No.  19,  dated  2Z8t  July 

CIRCULAR  No.  6. 

fyom  fhe  Registrar  of  the  High  Court  of 
judicature  at  Fort  Witliam  in  Bengal, 
to  ait  Criminal  Authorities,  Regulation 
and  Extra  Regulation  Provinces,  dated 
Calcutta,  the  17th  April  iS66. 

(Criminal  Side.) 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  Court  request  that    "Section    67" 

may  be  substituted  for  "Section  367"  in 

.  paragraph  4  of  their  Circular  No.  1 9,  dated 

ist  July   1863,  the  latter    figure   being    a 

clerical  error. 


Aioptioa  of  Western  Court's  Circuliu-  No.  la, 
pMUbtmg  a  Table  of  dianges  made  by  Act 
VIII.  of  z866  in  the  Schedule  to  the  Crtmmal 
Procedure  Code. 

CIRCULAR  No.  7. 

From  thi  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Criminal  Authorities  in  the 
Lower  and  Regulation  Provinces,  dated 
Calcutta,  the  r^th  June  1866.  ' 


(Criminal  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

TrfE  Court  are  pleased  to  circulate,  for 
the  information  and  guidance  of  all  Sessions 
udges  and  Magistrates,  the  annexed  Circu- 
ar  Order  issued  by  the  Western  Court,  No. 
12,  dated  the  27th  April  1866,  publishing 
a  Table  indicating  the  changes  which  have 
been  made  in  the  Schedule  annexed  to  the 
Criminal  Procedure  Code  by  the  provisions 
of  Act  VIII.  of  1866. 


I 


CIRCULAR  ORDER  No.  12  of  1866. 

To  the  Criminal  Authorities  in  the  North* 
l^estern  Provinces,  Jhansie,  and  Kumaon^ 
dated  Agra,  the  27th  April  r866, 

N.  A.,  N..W.  P. 

Present  : 

W.  -Roberts.  Esq.,  and  F.  B.  Pearson,  Esq.> 

Judges, 

R.  Spankie,  Esq.,  and  G.  D.  Turnbull,  Esq., 
Officiating  Judges, 

Abstract. 

Tabic  pijbiished  indicating  the  changes  which  have 
been  maiide  in  the  Schedule  annexed  to  the  Criminal 
Procedure  Code  by  Act  VIII.  06  1866,  whereby  the 
jurisdiction  of  the  Magistrates  has  been  enlai^ed  in  re* 
spect  of  the  cognizance  of  certain  classes  of  cases  under 
the  Indian  Penal  Code,  according  to  which  all  Office 
copies  of  the  Schedule  should  be  corrected. 

The  Court  are  pleased  to  draw  the  atten- 
tion of  the  Criminal  Authorities  to  the 
provisions  of  Act  VIII.  of  1866,  published  in 
the  Gazette  of  India  of  the  3rd  Mareh 
1866,  amending  the  Schedule  annexed  to 
the  Criminal  Procedure  Code. 

2.  The  annexed  Table  has  been  prepared 
to  indicate  the  changes  which  have  been 
made  in  the  law,  whereby  the  jurisdiction 
of  the  Magistrates  has  been  enlarged  in 
respect  of  the  cognizance  of  certain  classes 
of  cases  under  the  Indian  Penal  Code.  All 
Office  copies  of  the  Schedule  should  b^  cor- 
rected accordingly. 

3.  A  copy  o'if  the  Act  is  given  below 
for  facility  of  reference. 


^ 


•    I 


Criminal 
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■** 
U 
«> 

c/> 


172 


173 


174 


271 

272 

277 
378 


279 

280 

385 
286 

287 


289 


Offence. 


Absconding  to. avoid  service  of  sum- 
mons  or  other  proceeding  from  a 
public  servant. 


If  summons  or  notice  required  attend- 
ance in  person,  &c.,  in  a  Court  of 
Justice. 

Preventing  the  service  or  the  affixing 
of  any  summons  or  notice,  or  the  re- 
moval of  it  when  it  has  been  affixed, 
or  preventing  a  proclamation. 

If  summons,  &c.,  require  attendance  in 
person,  &c.,  in  a  Court  of  Justice. 


Not  obeying  a  legal  order  to  attend  at 
a  certain  place,  in  person  or  by  agent 
or  departing  therefrom  without  au- 
thority. 

If  the  order  require  personal  attend- 
ance, &c.,  in  a  Court  of  Justice. 

Knowingly  disobeying  any  quarantine 
rule. 

Adulterating  food  or  drink  for  man 
intended  for  sale,  so  as  to  make  the 
same  noxious. 

Defiling  the  water  of  a  public  spring 

or  reservoir. 
Making  atmosphere  nosAous  to  health. 


Driving  or  riding  on  a  Public  way  su 

rashly  or  negligently  as  to  endanger 

human  life,  &c. 
Navigating  any  vessel  so  rashly  or 

negligently  as  to  endanger  human 

life,  &c. 

Dealing  with  fire  or  Sbny  combustible 
matter  so  as  to  endanger  human 
life,  &c. 

So  dealing  with  any  explosive  sub- 
stance. 

So  dealing  with  any  Machinery. 


290 


A  person  omitting  to  take  order  with 
any  animal  in  his  possession  so  as 
to  guard  against  danger  to  human 
life,  or  of  a  grievous  hurt  from  such 
animal. 

Committing  a  public  nuisance. 


By  what  Court  triable. 


Under  Act  XXV. 
of  1861. 

Under  Act  VIM.  of 
1866. 

Magistrate  of  the 
District  on  Sub- 
ordinate    Magis- 
trate of  1st  class. 

Any  Magistrate. 

Ditto. 

Ditto. 

Ditto. 

Magistrate  of    the 
District  or   Sub- 
ordinate   Magis- 
trate of  1st  Class. 

Ditto. 

Ditto. 

Magistrate  of   the 
District,  or  Sub- 
ordinate    Magis- 
trate of  1st  class. 

Any  Magistrate. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 
Ditto. 

Magistrate  of  the 
District  or  Sub> 
ordinate  Magis- 
trate of  1st  Class. 

Any  Magistrate. 

Magistrate   of   the 
District  or  Sub- 
ordinate   Magis- 
trate of  ist  class. 
Ditto. 

Ditto. 
Ditto. 

Ditto. 


Ditto. 

Ditto. 
Ditto. 


Ditto. 


Di'to. 


Magistrate  ofi(the 
District  or  Sub- 
ordinate Magis- 
trate of  1st  Class. 

Any  Magistrate. 


Ditto. 

Magistrate  of  the 
District  or  Sub- 
ordinate Magis- 
trate  of  1st  Class. 

Any  Magistrate. 


Ditto. 


Remarks. 


Altered  in  accord- 
ance with  Sec* 
tion  3  of  Ad 
VIII.  of  i8(S& 

Altered  in  aooocd* 
ance  with  Sec- 
tion 3  of  Act 
VUI.  of  i8d6. 


Under  Sectioo^ 
ActVIILofiK 


Under  Scctiocjif 
ActVIlLofiW 


Under  Sectioai«i 
ActVIILofiSi^ 


■^•- 
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By  what  Court  triable. 


Offence. 


Under  Aa  XXV.  of 
1861. 


UnderAa  VIII.  of 
1866. 


Remarks. 


*  291     Continuance  of  nuisance  after  in- 
!      junction  to  discontinue. 


325  \  Voluntarily  causing  grievous  hurt. 

'336  I  Voluntarily  causing  grievous  hurt 
by  dangerous  weapons  or  means. 


380 


.1. 


381 


39^ 


393 


394 


4^ 


Theft  in  building,  tent,  or  vessel. 


Theft  by  clerk  or  servant  of  property 
{  io  possession  of  Master  or  Em- 
I      ployer. 


Robbery. 


If  committed  on  the  highway  be- 
tween sunset  and  sunrise. 


Attempt  to  commit  robbery. 


Person  voluntarily  causing  hurt  in 
committing  or  attempting  to 
commit  robbery,  or  any  other 
person  generally  concerned  in  such 
robbery. 

House-trespass 


Magistrate  of  the 
District  or  Sub- 
ordinate Magis- 
trate of  1st  Class. 

Court  of  Session. 


Ditto. 


Court  of  Session  or 
Magistrate  of  the 
District. 

Ditto. 


Court  of  Session. 


Ditto. 


Ditto. 


Ditto. 


Magistrate  of  the 
District  or  Sub- 
ordinate Magis- 
trate of  1st  Class. 

Any  Magistrate. 


Court  of  Session. 


Any  Magistrate. 


Court  of  Session  or 
Magistrate  of  the 
District. 


Court  of  Session  or 
Magistrate  of  the 
District. 

Ditto. 


451 


House-trespass  in  order  to  the  com- 
mission of  an  offence  punishable 
with  imprisonment. 


If  the  offence  is  theft. 


Magistrate  of  the 
District  or  Sub- 
ordinate Magis- 
trate of  1st  Class. 

Ditto. 


Ditto. 


Court  of  Session. 


Any  Magistrate. 


452 


House-trespass,  having  made  pre- 
paration for  causing  hurt,  assault, 
&c. 


Court  of  Session,  or 
Magistrate  of  the 
District,  or  Sub- 
ordinate Magis- 
trate of  I  St  Class. 

Ditto. 


Ditto. 


Ditto. 


— #- 


Under  Section  3  of 
AaVIIl.ofi866. 


Under  Section  3  of 
Aa  VIII.  of  1866. 


By  Section  3  of  Aa 
VIII.  of  1866. 


Under  Section  3  of 
AaVIII.ofi866. 


Court  of  Session,  or 
Magistrate  of  the 
District,  or  Sub- 
ordinate Magis- 
trate of  1st  Class. 


Under  Section  3  of 
Aa  VIII. of  1866. 


e 
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Act  No.  VIII.  of  1866. 
Passed  by  ike  Governor-General  0/  India  in 
Council  (received  the  assent  of  the  Governor- 
General  on  the  2nd  March  1S66J. 

m 

An  Act  farther  to  amend  the  Schedule 
annexed  to  the  Code  of  Criminal  Proce- 
dure. 

Whereas  it  is  expedient  further  to 
amend  the  Schedule  annexed  to  the  Code 
of  Criminal  Procedure;  It  is  enacted  as 
follows : — 

I.  In  lieu  of  the  words  in  the  parts  of 
Column  7  of  the  said  Schedule  respectively 
referring  to  Sections  172,  174,  271,  277, 
278,  2791  285,  286,  289,  290,  325,  380,  448, 


and  451  of  the  Indian  Penal  Code. 
shall    be    read    the   words    *^tiy    Mngis- 


trate/' 

2.  In  lieu  of  the  words  in  the  parts  o^ 

the  said  column  respectively    referring    to 
Sections  392  and  393  of  the  Indian  Fetal 

'JL 

Code,  Uiere  shall  be  read  the  words  "  Cout 
of  Session  or  Magistrate  of  the  Distiict." 

3.  Nothing  herein  contained  shall  be 
taken  to  alter  the  effect  which  any  otfier 
part  of  the  said  Schedule  had  immediatelr 
before  the  passing  of  this  Act. 

4.  This  Act  shall  be  read  with,  wud 
taken  as  part  of,  the  Code  of  Criminal  Pro- 
cedure. ^  i 


*'0 


i 
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Circulars, 


5 


B^pifdinir  tominitiiient  of  EvropMii  Britiili 
Siil^itcte  for  triid  bcfora  the  High  Court— 
Atteration  of  dates  for  the  remaining  Crimi- 
nal Sessions  of  that  Court  for  1866. 

CIRCULAR  No.  8. 

From  the  Officiating  Registrar  of  the  High 

Court  of  Judicature  at  Fort  William  in 

Bengal,  to  all  yuitices  of  the  Peace  in  the 

^'^Lcfwer  and  Extra  Regulation  Provinces 

^^fjf  Bengal f  dated  Calcutta ,  the  6th  August 

1866. 


hn. 


(Criminal  Side.) 


Present : 


The  Honblc  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  H.  V.  Bayley,  J.  P.  Norman, 
L.  S.  Jackson,  J.  B.  Phear,  A.  G.  Mac- 
pherson,  and  W,  Markby,  Judges. 

The  Court  request  the  particular  attention 
of  Magistrates  and  others,  who  are  Justices 
of  the  Peace,  to  the  accompanying  copy  of 
an  order  passed  regarding  the  commitment 
of  European  British  subjects  for  trial  before 
the  said  Court. 

a.  All  warrants  for  the  commitment  of 
soch  European  British  subjects  should  be 
directed  to  the  Superintendent  of  the  Pre- 
sidency Jail  in  Calcutta,  and  should  be  in 
the  Form  C,  Appendix  of  Forms,  Code  of 
Criminal  Procedure;  and  in  pursuance  of 
Section  9,  Act  XII.  of  1865,  the  following 
words  should  be  added  at  the  end  of  the 


form  before  the  date — *'  and  you  are  hereby- 
required  to  have  the  body  or  bodies  of  the 

said 

before  the  said  High  Court  for  trial  at  the 

Sessions  of  the  Court  next  ensuing  the  date 

hereof." 

3.  The    Court   observe   that,  in    several 

cases  in  which  European  British  subjects 

have  been  lately  committed  for  trial  to  the 

High  Court,  there  has  been  great  want  of 

care  on  the  part  of  the  Committing  Officers 

In  one  case  the  witnesses  were  sent  down 

before  the  prisoner,  who  did  not  arrive  until 

after  the  conclusion  of  the  Sessions,  and 

after  the  witnesses  had  returned.    On  the 

prfsoner's  being  brought  up  for  trial,  there 

were  no  witnesses  against  him,  and  he  was 

discharged.    In  other  cases,  prisoners  have 

been  sent  down  without  any  witnesses.    In 

others,  prisoners  have  been  sent  without  any 

warrant  of  commitment,  and  the  warrant  of 

commitm  ent  has  been  sent  afterwards,  instead 

of  being  delivered  to  the  Police  Officer  in 

charge  of  the  prisoner.     The  warrant  of 

commitment  ought  always  to  be  delivered  to 

the  Officer  in  whose  custody  the  prisoner  \% 

sent,  in  order  that  he  may  deliver  it  wit^i 

the  prisoner  to  the  Superintendent  of  th^ 

Jail  as  his  authority  to  receive  and  detain 

the  prisoner.     Failure  of  justice  has  beep 

caused  in  many  cases  through  such  neglects; 

and   the  Court  trust  that  Justices  of  the 

Peace  will  be  more  careful  in  these  respects 

in  future,  and  that  they  will  take  proper 

steps  for  ensuring  the  attendance   of^the 

necessary    witnesses    at   the    Sessions.     In 
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addition  to  the  warrant  of  commitment,  a 
warrant  should  be  directed  to  the  Police 
Officer  in  charge  of  the  prisoner,  and  should 
direct  him  to  take  the  prisoner  and  deliver 
him  to  the  Superintendent  of  the  Presidency 
Jail.  A  form  of  such  warrant  is  given 
below. 

4.  The  following  are  the  days  fixed  for 
the  holding  of  the  remaining  Criminal  Ses- 
sions for  1866,  instead  of  those  originally 
fixed : — 

Monday,  3rd  September,  instead  of  Mon- 

« 

day,  the  loth  September. 

Monday;  ist  October,  instead  of  Monday, 
the  8th. 

.  Monday,  3rd  December,  instead  of  Mon- 
(lay,  the  10th. 


FORM  OF  WARRANT. 

To  (the  name 

of  the  Officer  or  Officers  sent  in  charge  of 
the  prisoner)  and  to  all  other  Her  Majesty's 
Peace  Officers  in  the  Provinces  and  Districts 
of  Bengal,  Behar,  and  Orissa,  and  places 
subordinate  thereto,  whom  this  may  con- 
cern. 

•  ^ 

Whereas 
of  is  charged  with  (state 

the  offence  as  in  warrant  of  commitment), 
and  has  been  committed  by  me,  the  under- 
signed Justice  of  the  Peac^for  Bengal,  Behar, 


and   Orissa,*  and   the   places 
thereto,  to  the  Superintendeiit  of   Ibe  Pi^ 
sidency  Jail  for  trial  before  the  High  Govt 
of  Judicature  at  Fort  William  in  Bengal 
You  are,  therefore,  hereby  required  u>  re<" 
ceive  the  said  into  your 

custody  and  to  deliver  him  into  the  custody* 
of  the  Superintendent  of  the  Presidency  Jail 
at  Calcutta,  to  be  there  safely  kept  until  b^ 
shall  be  thence  delivered  by  due  coarse  of 
law. 

{Signature.) 

Justice  of  the  Peace  for  Bengal, 
Behar,  and  Orissa,*  and  the 
places  subordinate  thereto. 

day   )        *         * 
186    .   j 


Dated  the 


of 


I' 
II 


ORDER. 


The  High  Court  of  Judicature  at  Fort 
William  in  Bengal  is  pleased  to  order  dat 
all  European  British  subjects  who,  durii^ 
the  present  month  or  in  the    months   of 
August,  September,  October,  and  Novembet 
next,  shall  be  committed  or  bailed  for  trial 
before  the  ssud  High  Court  by  any  Justice 
of  the  Peace  beyond  the  local  limits  of  die 
ordinary  original   Criminal    Jurisdictioo  of 
the  said  High  Court  for  an  offence  cooh 
mitted  beyond  those  limits,  shall  be  tried  ai 
the  usual  place  of  sitting  of  the  said  Cooft 
in  Calcutta,  and  that  such  European  British 
subjects  shall,  if  not  bailed,  be  committed 
for  intermediate  custody  to  the  Prestdencf 
Jail,  and,  if  bajled,  shall  be  bailed  for  trial 
at  such  usual  place  of  sitting  of  the 
High  Court. 

High  Court;  7 

The  sth  July  2866.       ) 


*  This  should  be  according  to  theappointinentto  te 
office  of  Justice  of  the  Peace. 

h 
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TfftiiivortetkNi  In  Ucn  of  ImfuiMMiiiieiit 

CIRCULAR  No.  9. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengaly  to  all  Sessions  Judges y^  dated  Cal- 
cult  a,  the  3rd  August  1866. 

(Criminal  Side.) 
Present  : 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  J.  P. 
Norman,  and  L.  S.  Jackson,  Judges, 


'^ 


With  reference  to  the  form  in  which  many 


Sessions  Judges  pass  sentence  of  transporta- 
tion in  cases  in  which  imprisonment  is 
awardable  for  7  years  or  upwards,  the  Conrt 
request  the  attention  of  Sessions  Courts  to 
the  terms  of  Section  59  of  Act  XLV.  of  i860, 
iiQVCi  which  it  will  be  seen  that  the  correct 
flaode  of  proceeding  is  to  sentence  the  offender 
tOi.  transportation,  mentioning  at  the  same 


!.• 


time  that,  under  Section  59  of  the  Indian 
JE^nal  Code,  such  transportation  is  awarded 
Instead  of  imprisonment,  simple  or  rigorous, 
^as  the  case  may  be. 


E«rfy  trial  of  Mmder  caaea  before  Vacatten. 

CIRCULAR  No.  10. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  Sn 
Bengal^  to  all  Sessions  Judges^  dated  Cal- 
cutta, the  22nd  August  1866. 

(Criminal  Side.) 

Present: 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  Court  request  that,  in  holding  their 
Jail  deliveries  for  September  next.  Sessions 
Judges  will  make  arrangements  for  tryhig,  as 
far  as  possible,  at  the  commencement  of  their 
Sessions,  all  cases  in  which  murder  (Section 
30a,  Penal  Code)  is  one  of  the  offences  charged, 
as  it  is  important  that  the  orders  of  the  High 
Court  in  all  cases  in  which  capital  sentences 
have  been  passed  should  be  obtained  and  com- 
municated  to  the  Sessions  Courts  before  the 
commencement  of  the  vacation. 

2.  The  High  Court  expect  that  no  Sessions 
Judge  will  close  his  Court  for  the  Dusserah 
Vacation  as  long  as  the  orders  of  the  High 
Court  regarding  such  capital  sentences  have 
not  been  received. 
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Regitten  oF  Wammts  td  be  kept  np. 

CIRCULAR  No.  II. 

From  the  Officiating  Registrar  of  the  High 
,  •.     Court  of  yudicaiure  at  Fort  William  ih 
Bengal,  to  the  Criminal  Authorities,  daUd 
.      Calcutta,  the  ist  October  1866. 

(Crfmiiial  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  yudge. 

• 

It  having  come  to  the  Court's  knowledge 
that  the  Register  of  Warrants  prescribed  by 
the  Sadder  Nizamnt  Court's  Circular  Order 
No.  167  of  the  15th  of  May  1835  has,  in 
many  distrltts,  fallen  into  disuse,  the  High 
Court  desire  me  to  call  your  attention  to  the 
above  order,  and  to  request  that  you  will  in 
future  carefully  keep  up  the  prescribed  Regis- 
ter, Column  6  being  omitted,  as  it  is  no  longer 
required.  Instances  have  lately  occurred  of 
prisoners  being  illegally  detained  in  jail 
after  their  term  of  sentence  had  expired, 
which  would  not  have  happened  if  the  Re- 
gisters of  Warrants  had  been  properly 
kept  up. 


Judges  in  the  prep^tfdh  of  ^^vtal'  State- 
ment No.  10,  and  of  Magistrates  in  that  of 
Annual  Statement  No.  6,  of  the  average 
duration  of  cases  tried  by  theq» ;  to  wit,  thui 
cases  postponed  under  ^tion  388  or  Section 
389  of  the  Code  of  Criminal  Procediue«in 
eonseqxrefice  of  the  accused  being  of  un- 
sound mind,  and  therefore  incapable  of  enter- 
ing on  their  de^nce,  should  not  be  included 
amongst  those  on  which  the  average  is 
calculated,  inasmuch  as  theit  postponement 
is  caused  by  circumstances  over  which  the 
Courts  can  have  no  control. 


Cases  postponed  in  consequence  of  insanity,  ftc, 
of  accused,  to  be  excluded  from  the  calculation 
of  theaTerage  duration  of  cases  tried. 

CIRCULAR  No.  12. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Criminal  Authorities,  dated 
Calcutta,  the  igth  November  1S66. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges, 

The  Court  is  pleased  to  issue  the  follow- 
ing instruction  for  the  guidance  of  Sessions 


Commitment  of  European  British  sntjects  for 
trial  before  the  High  Court 

CIRCULAR  No.  13. 


From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Justices  of  the  Peace  in  the 
Lower  and  Extra  Regulation  Provinces  of 
Bengal,  dated  Calcutta,  the  J/A  December 
i866, 

(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
Judge. 

In  continuation  of  Circular  Order  No.  8, 
dated  the  31st  July  last,  requesting  the 
attention  of  Justices  of  the  Peace  to  the  copy 
of  an  order  which  accompanied  it,  requiring 
that  European  British  subjects  who,  during 
the  months  of  July,  August,  September, 
October,  and  November  last,  should  be  com- 
mitted or  bailed  for  trial  before  the  High 
Court,  should  be  tried  at  the  usual  place  of 
sitting  of  that  Court  in  CalcutU,  and,  if  not 
bailed,  should  be  committed  for  intermediate 
custody  to  the  Presidency  Jail,  and,  if  bailed^ 
should  be  bailed  for  trial  at  such  usual  place 
of  sitting  as  aforesaid,  the  Court  are  pleased 
to  extend  the  operation  of  the  said  order 
until  further  notice. 
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Police  OflBcert  how  to  be  wiimnoned  es 


CIRCULAR  No.  14. 


From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
iSengcJy  to  all  Magisterial  Authorities  in 
the  Lower  Provinces^  dated  Calcutta^  the 
6th  December  1866. 

(Criminal  Side.) 
Present: 

The  Hon'ble  C.  B.  Trevor,  Judge. 

As  there  is  reason  to  believe  that  public 
inconvenience  has  frequently  been  caused  by 


the  practice,  said  to  pievail  in  aevenl 
districts,  of  summoning  police-oflSoers  as 
witnesses  without  reference  to  their  immedi- 
ate superiors,  the  Court  are  pleased  to  direct 
that,  whenever  a  summons  to  appear  as  a 
witness  in  a  criminal  case  is  issaed  to  aa. 

officer  of  police,  it  be  served  upon  mA 
officer  through  the  Superintendent  of  th^ 
District,  or  the  Assistant  in  chaiige  of  the 
Sub-Division  to  which  he  may  lielong.. 


RULy^GS  ON  CIVIL   REFERENCES  UNDER  SPECIAL  ACTS. 


The  i3ih  June  1866. 

Present  ■■ 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 
.     Judges. 

Execution  of  decree — ArnwEement  between 
decTM-hoUer  «nd  Jndg^eot-debtor. 

Reftrmct  to  Ihe  High  Courl  by  Mr.  C.  D. 
Linton,  Judge  of  the  Courl  of  Small 
Causes  at  Choadangak. 

Dyarkanath  Sadhoo  Khan, 


Doorga  Chum  Saha. 

When  anamnEement  has  been  entered  into  betwet 
■  decree-holder  and  ■judfrment-debtorlorthe  paymci 
of  ■  snTD  deciecd  against  the  latter,  the  Court  passing 
the  decree  should  allow  execuUon  to  be  taken  out  as 
provided  for  in  the  arraDgement  come  to  between  the 
parties,  and  there  is  no  necessity  to  refer  the  decree- 
holder  to  a  fresh  suit. 

Case. — This  is  an  undefended  action  on 
an  instalment-bond  executed  by  the  defend- 
ant in  favor  of  Bamasoondery  Dosseea, 
mother  and  guardian  of  Baneemadhub  Hoi- 
dar,  minor,  and  Ram  Chunder  Holdar  and 
Issur  Chunder  Holdar,  who  were  plaintiffs 
the  Moonsiff 's  Court  at  Jenidah,  and  by  them 
assigned  Co  the  present  plaintiff,  and  which 
assignment  was  recognized  by  the  MoonsifF's 
Court,  and  incorporated  with  its  decree  which 
was  originally  for  a  lump  sum  j  and  a  notice 
imder  Section  ai6  of  Act  VIII.  of  1859 
was  issued  on  the  present  piaintifi's  appli- 
cation, and  afterwards  the  application  was 
struck  oS  on  default.  And  it  appears  that, 
on  the  13th  September  last,  the  following 
Roobookaree  was  passed  by  the  Moonsiff  on 
the  plaintiff's  application,  no  reason  being 
assigned  therein  why  the  instalment-bond 
should  not  be  enforced  by  process  of  execu- 
tion:— 

"  In  the  Court  of  the  Moongtff  of  Chow- 
fcey  Jenidah,  Zillah  Jessore,  the  i3Ch  Sep- 
tember 1865,  corresponding  with  a9lh 
Bhader  layi. 


No.  574  of  1B65. 
Dwarkanath    Sadhoo  Khan,  Decree-holder, 


Doorga  Churn  Saha,  Decree-debtor. 

Claim. — To  recover  the  amount  of  the 
decree  from  the  decree-debtor. 

This  case  has  been  this  day  heard  before 
Baboo  Modhoosoodnn  Dutt,  Afoonsiff  of 
Chowkey  Jenidah,  Zillah  Jessore,  in  the  pre- 
sence of  the  decree- holder's  pleader  J onar- 
dhun  Mitter,  and  the  Court  ordered  that,  as 
the  kisibundee  cannot  be  enforced,  conse- 
quently the  case  is  struck  off  the  file." 

The  only  question  to  be  decided  now  is, 
can  the  arrangement  come  to  since  the  pass- 
ing of  the  decree  in  the  Moonsiff's  Court 
between  the  decree-holder  and  jndgment- 
debtor,  and  assigned  by  the  fortner  to  a  third 
party,  and  recognized  by  the  Court  and 
incorporated  with  its  decree,  be  enforced 
without  the  necessity  for  a  new  suit  ? ' 

There  is  no  doubt  that  a  Court  cannot, 
after  a  decree  has  once  been  passed  for  a 
lump  sum  and  without  consent  of  the  judg- 
ment-creditor, direct  payment  of  the  amount 
by  instalments,  but  an  exception  was  made 
with  reference  to  the  peculiar  circumstances 
of  the  casf  referred  to  in  Vol.  I.,  page  6, 
Miscellaneous  Appeals,  Sutherland's  Weekly 
Reporter ;  and  the  new  amended  Civil  Pro- 
cedure now  before  the  Council  (Section  451) 
provides  that  a  Court  may  order  that  the 
amount  of  a  decree  for  money  be  paid  by 
instalments,  notwithstanding  that  the  decree 
makes  no  provision  for  the  paj'ment  by 
instalments  of  (he  amount  decreed.  But 
when  an  arrangement  has  been  come  to  since 
the  passing  ot  a  decree  between  the  decree- 
holder  and  the  Judgment-debtor,  and  recog- 
nized by  the  Court,  and  incorporated  with 
the  decree,  and  certain  steps  have  been 
taken  to  enforce  such  an  arrangement,  and 
no  objection  appears  to  have  been  taken  by 
the  judgment- debtor,  the  Court  is  bouna, 
on  the  application  of  the  assignee  of  such  a 
decree,  to  enforce  execution  of  the  same,  and 
not  refer  the  party  to  a  separate  suit  {see 
Vol.  v..  Weekly  Reporter,  page  19,  Miscel- 
laneous Appeals).    Such  a  suit,  leaving  out 
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of  question  the  expense  and  vexation  conse- 
quent upon  the  same,  ought  not,  in  my 
opinion,  to  be  entertained  by  another  Court. 
The  proper  course,  therefore,  appears  to  me 
to  be  to  refer  the  plaintiff  to  the  Moonsiff's 
Court  in  order  to  enforce  his  decree  like  an 
ortiinary  decree  by  process  of  execution. 

I  refer  this  point  on  the  application  of 
the  plaintiff's  pleader,  as  it  will  be  a  prece- 
dent for  other  cases  awaiting  the  result  of 
the  present  reference ;  and,  if  the  High  Court 
should  be  of  opinion  that  the  present  suit 
ought  not  to  be  entertained  by  me,  I  beg 
that  a  copy  of  its  opinion  be  also  forwarded 
to  the  Moonsiff  of  Jenidah. 

Judgment  of  the  High  Court, — We  cer- 
tify to  the  Judge  of  the  Court  of  Small 
Causes  that,  when  an  arrangement  has  been 
entered  into  between  a  decree-holder  and  a 
judgment-debtor  for  the  payment  of  a  sum 
decreed  against  the  latter,  the  Court  passing 
the  decree  should  allow  execution  to  be 
taken  out  as  provided  for  in  the  arrangement 
come  to  between  the  parties,  and  that  there 
is  no  necessity  to  refer  the  decree-holder  to 
a  fresh  suit. 

Copy  of  this  opinion  will  be  (forwarded  to 
the  Moonsiff  of  Jenidah  for  his  information 
and  guidance. 


The  15th  June  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Abatement  of  suit— Sorvi^ance  of  cause  of 

action. 

Reference  to  the  High  Court  by  Mr.  J. 
Pitt-Kennedy y  Recorder  of  Moulmein. 

Moung  Khine  and  others 

versus 
R.  C.  Burn  and  others. 

Suit  to  recover  possession  of  timber  in  which  the  first 
defendant  had  ceased  to  have  any  interest.  After  the 
settlement  of  issues,  the  first  defendant  died.— Held 
that  the  cause  of  action  against  the  other  defendants 
survived,  and  that,  the  first  defendant  having  no  interest 
m  the  subject  of  the  suit,  it  was  not  necessary  that  the 
suit  should  be  revived  against  his  representatives. 

Caj^.— On  the  13th  September  1865, 
Moung  Khine,  Thomas  Dunlop  Findlay, 
James  Findlay,  and  John  McCall  filed  in 
this  Court  against  Robert  Campbell  Burn, 
Moung  Shoay  Gan,  and  J^chard  Snadden, 
the  plaint  following  : — 


logs   of   teak   timber  in 
-,  being  a  portion  of  609 


« 


c< 


u 


a 


n 
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"Suit    for    52 
"  specie  marked— 

"logs  hereinafter  mentioned.  Suit  valoed 
"  at  Rs.  3,380.  Cause  of  action  arose  in 
"  or  about  the  month  of  July  1 867. 

"  Plaintiffs  state :  That  Moung  Khine,  the. 
"  first  plaintiff,  went  to  the  M}'neloong7ee 
"  forests,  where  he  cut,  with  the  perm!ssk>n 
"  of  the  chief  of  Zimmai,  609  logs  of  teak  • 
timber,  as  appears  by  the  permit  here&> 
anaexed  and  marked  A,  and  afterwan£^ 
"  paid  to  the  aforesaid  chief  duty  for  the 
same,  as  appears  by  the  document  hereto 
annexed  and  marked  B.  After  having  p«d 
"the  said  duty,  first  pjaintiff  marked  and 
"  dragged  the  same  into  the  river. 

*-That,  after  the  duty  had  been  paid  by 
"the  said  first  plaintiff,  R.  C.  Bum  and 
"Moung  Shoay  Gan,  the  first  and  second 
"  defendants  abovenamed,  also  proceeded  to 
"the  said  forests  with  a  large  retinue  d 
armed  followers,  and,  withoi^  permissbn 
or  authority,  super-marked  plaintiflFs'  logs 
"  wrongfully  with  the  marks  M  and  C. 

"  That  the  aforesaid  52  logs  of  teak  tim- 
"  ber  are  now  at  Kadoe,  a  place  within  die 
"jurisdiction  of  this  Court,  and  have  been 
"entered  there  by  R.  Snadden,  the  HboA 
"  defendant,  as  agent  for  the  first  defendni, 
"but  who,  in  fact,  is  his  partner,  and  ks 
"  great  interest  in  the  said,  timber,  and  te 
"  said  timber  is  now  in  the  possesston  of  te 
"  third  defendant,  who  refuses  to  deliver 
"  the  same,  or  any  portion  thereof,  to  the 

plaintiffs. 

"  That  second  plaintiffs,  Messrs.  Todd  ad 

Findlay  and  Co.,  are  made  parties  to  dia 
"  suit,  as  the  said  timber,  together  with  odtfr 
"timber  which  has  not  yet  arrived,  to 
"  been  sold  to  them  as  per  document  maiW 
"  C  hereto  annexed. 

"  That  the  said  timber  Is  valued  at  Rs.  65 
"  each  log. 

"  That,  as  delivery  is  withheld  as  ata^ 
"  said,  plaintiffs  pray  that  the  said  defeiri* 
"  ants  be  summoned  to  appear  before  dii 
"  Court,  and  that  a  decree  be  passed  agazHl 
"them,  directing  them  to  deliver  to  d» 
"plaintiffs  the  aforesaid  timber  in  spedfc 
"  with  all  costs  of  suit. 

"  And  also  that,  pending  the  final  delff- 

mination  of  this  suit,  |the  said  timber  te 

placed  under  attachment 

"And  further  that  the  summonses  iBl 
"  R.  C.  Burn  and  Moung  Shoay  Can  ifllf 
"  be  served  on  Mr.  R.  Snadden,  the  ageflt* 
"  the  said  parties." 

R.  C.  Bum,  the  first  defendant,  bj  ^ 
written  statement,  as  answer,  alleged,  aimv|^ 
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Otter  things,  para.   8 :  "  That  first  defend- 

''aDt»  having  long  since  parted  with  posses- 

^'8ion  of   the    53    logs    now    sued    for    in 

"  ^peclo^  hath  it  not  in  his  power  to  deliver 

''the  same  to   plaintiff,    nor  is   there  any 

_"  alternative    prayer    in    the    plaint    This 

** "  defendant  says  he  made  over  the  said  logs 

I     "  with  others  to  third  defendant,  who  re- 

•  "  ceived  them  in  fulfilment  of  the  agreement 

''entered  into  between  them,  first,  second,  and 

^'^thu-d  defendants.    The  said  logs  are  held 

'"  by  third  defendant  as  coming  from  Myne- 

"loongyee  {crests  as  having  been  brought 

'.'  therefrom  by  first  defendant  to  the  frontier 

"  of  this  country,  and  thence  from  Kyodan 

"  by  third  defendant's  people,  without  let  or 

"  hindrance  by  any  one,  and  first  defendant 

"was  in  no  way  interfered  with  in  foreign 

"jurisdiction  in  bringing  them,  the  said  logs, 

"to  the  frontier  of  this  country."     Para.  11 : 

"  That  the  first  plaintiflE  never  floated,  work- 

"ed,  cut,  or  dragged  the  logs  now  claimed 

.   *'or    any   of   them,   but   first   and   second 

"  defendants,  at  great  expense,  and  in  the 

"exercise  of  their  unquestionable  right  so 

."to. do,  worked  and  floated  the  whole  of  the 

"  logs,  the  subject  of  this  suit,  from  Myne- 

"Iciongyee    to     Kyodan     and  '  thence     to 

"  Kadoe. 

"  That  the  plaintiff's  marks  were  wrong- 
"  fully  put  on  each  and  all  of  the  logs  now 
"  claimed,  and  claimed  title  to  these  timbers 
"  as  having  lawfully  passed  from  him  to 
"  R.  Snadden." 

The  third  defendant,  Richard  Snadden,  by 
his  statement,  amongst  other  things,  alleged 
ihat  he  did  receive  the  52  logs  in  accordance 
with  the  agreement  under  which  he  made 
over  the  forests  to  first  and  second  defendants, 
as  stated  by  first  defendant  in  para.  8  of  his 
answer. 

The  defendants  filed  the  agreement  men- 
tioned in  para.  8  of  the  first  defendant's 
aiiswer,  by  which  the  first  defendant  binds 
himself  to  deliver  all  timber  arriving  from 
these  forests  at  40  rupees  per  log,  to  be 
paid  within  10  days  after  the  delivery  of 
the  timbtf,  provided  all  litigation  had  then 
ceased. 

After  the  settlement  of  issue,  the  first 
defendant  R.  C.  Burn  died.  The  Recorder 
was  of  opinion  that  the  representatives  of 
the  said  first  defendant  had  such  an  interest 
in  the  subject-matter  of  the  suit  that  the  suit 
coold  not  be  properly  heard  in  their  absence, 
and  he,  accordingly,  adjourned  the  hearing 
of  the  suit  to  a  future  day,  and  directed  the 
lespresentatives  of  the  said  defendant  to  be 
made  parties. 


On  the  application  of  the  Law  Advocate 
for  the  plaintiffs,  the  Recorder  respectfully 
submits  for  the  consideration  of  the  High 
Court  the  following  question : — 

Was  the  Recorder  bound  to  proceed  with 
the  suit  in  the  absence  of  the  representatives 
of  the  first  defendant,  R.  C.  Burn  ?  ^ 

Judgment  of  the  High  Court, — By  Sec- 
tion 20,  Aft  XaI.  of  1863,  it  is  enacted  that, 
"Save  as  in  this  Aft  otherwise  provided, 
"the  proceedings  in  civil  suits  of  every 
"description  between  party  and  party 
"brought  in  any  Court  established  under 
"  this  Aft  shall  be  regulated  by  Aft  VIII. 
"of  1859  (the  Code  of  Civil  Procedure)^  as 
"amended  by  Aft  XXIII.  of  1861,  and  by 
"any  other  Aft  or  Afts  that  may  hereafter 
"  be  passed  for  that  purpose." 

By  Section  99,  Aft  VIII.  of  1859,  it  is 
provided  that  "the  death  of- a  plaintiff  or 
"defendant  shall  not  cause  the  suit  to  abate 
"if  the  cause  of  action  survive;"  and  by 
Section  100  it  is  provided  that,  "if  there 
"be  two  or  more  plaintiffs  or  defendants, 
"and  one  of  them  die,  and  if  the  cause  of 
"action  survive  to  the  surviving  plaintiff 
"or  plaintiffs  alone,  or  against  the  surviv- 
"ing  defendant  or  defendants  alone,  the 
"suit  shall  proceed  at  the  instance  of  the 
"  surviving  plaintiff  or  plaintiffs,  and  against 
"  the  surviving  defendant  or  defendants." 

In  this  case  the  first  defendant,  R.  C.  Burn, 
ceased  to  have  an  interest  in  the  logs  which 
were  the  subject  of  the  suit,  for  they  were 
made  over  by  him  to  the  third  defendant, 
who  received  them  in  fulfilment  of  the  agree- 
ment entered  into  between  the  first,  second, 
and  third  defendants.  By  the  terms  of  that 
agreement,  the  first  defendant  bound  him- 
self to  deliver  all  timber  arriving  from  the 
forests  mentioned  in  the  suit  at  Rs.  40  per 
log  of  specified  dimensions,  half  the  proceeds 
to  go  in  liquidation  of  a  debt  due  by  the 
first  defendant,  and  the  sum  of  Rs.  10  per  log 
to  be  paid  within  10  days  after  the  delivery 
of  the  timber,  provided  all  litigation  had 
then  ceased. 

The  logs  having  been  delivered  over  in 
pursuance  of  the  agreement,  the  first  defend- 
ant ceased  to  have  any  further  interest  in 
them,  and  was  merely  entitled  to  the  payment 
of  Rs.  10  per  log  to  be  made  according  to 
the  terms  of  the  agreement.  The  suit  was 
for  the  recovery  of  the  possession  of  the 
timber,  and  the  cause  of  action,  if  any, 
against  the  other  defendants  survived.  The 
first  defendant  having  no  interest  in  the 
logs,  it  is  not  necessary  that  the  suit  sht>uld 
be  revived  against  his  representatives. 
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We,  therefore,  certify  our  opinion  to  the 
Recorder  of  Moulmein  that  the  suit  ought  to 
proceed  without  making  the  representatives 
of  the  first  defendant,  R.  C.  Burn,  parties 
thereto. 


The  23rd  June  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  ^/., 
Chief  Justice,  and  the  Hon'ble  L.  S. 
Jackson,  Judge. 

Jnrisdiction  (of  Recorder's  Court)— Trespass  to 
.  personalty  in  Foreign  State  (title  to  which 

depending  on  right  to  land  in  such  Forein 

State). 

Reference  to  the  High    Court  by  Mr.   J. 
Cory  ton,  Recorder  of  Moulmein, 

Saya  Loo 

•  ■ 

versus 
Nga  Paw  Loo  and  others. 

Trespass  to  personalty  in  a  Foreigm  State  (the  title  to 
such  personalty  dependmgr  upon  the  ri^ht  to  land  in 
such  Foreign  State)  is  cognizable  by  the  Recorder's 
Court  so  as  to  rebut  a  primd  facie  title  to  such  person- 
alty acquired  within  the  Court's  jurisdiction. 

IJe  Recorder's  Court  cannot  take  judicial  cognizance 
of  the  fact  that  the  country  in  which  the  rights  of  the 
party  attempting  to  rebut  such  ^»m»'/a«>  title  accrued 
IS  lawless  and  unsettled,  and  possesses  no  tribunal  cap- 
able of  pronouncing  a  decision  on  the  rights  of  the 
parties  which  the  Recorder's  Court  could  consider  as  the 
decision  of  a  Court  of  competent  jurisdiction. 

'  Although  the  Foreign  State  might  be  civilized  and 
h^ve  Courts  competent  to  try  the  title,  the  Recorder's 
Court  would  have  a  right  in  a  suit  against  a  party  subject 
to  his  jurisdiction,  to  try  incidentally  the  question  of 
title  to  the  land  for  the  purpose  of  determining  the 
ngnt  to  the  personalty. 

Case, — In  this  case  plaintiff  sues  to  re- 
cover 1 2  logs  of  teak  timber,  part  of  a  lot  of 
230  similar  logs  which  he  alleges  were  his 
by  right  of  purchase  in  May  1865,  ^rom  on6 
Monng  Rhine,  who  alleged  that  he  had  per- 
mission from  Soolapoo,  a  Kareenee  chief,  to  cut 
the  timber,  and  that  he  had  paid  the  duty  on 
the  same.  The  timber  at  the  date  of  the 
purchase  was  lying  ready  to  be  dragged  at 
Messaleen  Creek,  a  place  on  the  confines  of 
the  Kareenee  and  Shan  States,  the  sovereignty 
of  which  States  appears  to  be  in  dispute. 
The  plaintiff  alleges  that,  after  he  had  pur- 
chased the  timber  and  made  a  payment  on 
accDunt,  the  defendants,  by  armed  force,  came 
down  upon  the  plaintiff's  servants,  and,  having 


driven  them  away,  impressed  their  own  (the 
defendants')  hammer-marks  upon  the  dmba. 
The  plaintiff's  people  subsequently  retoniel 
and  placed  the  plaintiff's  marks  upon  Aetim- 
ber.  On  the  timber  reaching  the  rope  atatioa 
of  Kyodan  in  British  territory,  tbe  d^endanli. 
secured  it  and  entered  it  as  their  owtt* 
at  the  Government  station  of  Kadoe.  De- 
fendants allege  that  they  purchased  the  tim-  • 
ber  in  dispute,  as  well  as  other  timber  lyiflg 
felled  at  the  time  in  the  neighbourhood 
of  Messaleen  Creek,  from  one  Rya  Gobjr* 
under  a  written  contract  filed  un  this  Cou^ 
and  that  they  paid  I5,cxx3  rupees  as  advuMa 
on  such  purchase.  They  deny  the  use  of 
any  force  towards  plaintiff's  servants,  and 
entirely  ignore  plaintiff's  title.  It  appe^ 
that  the  timber  in  dispute  was  vorM 
down  from  the  spot  on  which  it  ipos 
marked  by  the  defendants'  agent  Nga  Ygik 
From  the  place  at  which  the  timber  floated  )ik 
was  left  to  be  carried  along  by  die  livec 
without  control  until  its  arrival  at  the  rope 
station  at  Kyodan. 

The  evidence,  both  'as  to  the  rights  of  tk 
respective  vendors  and  the  acts  of  the  partiei, 
was  in  the  highest  degree  confused  sad 
contradictory,  but  all  tended  to  establish 
this  fact,  that  the  territory  in  which  Mes- 
saleen Creek  is  situated  is  in  a  very  lawks 
and  unsettled  state. 

Under  these  circumstances,  I  think  I  sa 
bound  to  consider  the  defendants  as  tbe 
bond-fide  owners  of  the  timber.  Thqr 
have  some  show  of  title  to  the  timber  on 
its  reaching  British  territory  b}'  reasoo  of 
their  bearing  their  marks,  and  they  ^>fK&r 
to  have  had  possession  of  it  from  its  arml 
in  British  territory  until  they  entered  it  at 
Kadoe.  No  fraud  or  trespass  is  alleged  to 
have  occurred  within  British  territory,  M 
has  any  authoritative  decision  of  any  Comt 
in  this  territory  in  which  the  alleged  tic^ 
pass  was  committed  been  brought  betas 
me. 

I  therefore  dismiss  the  suit  with  oo6t% 
but  declare  my  judgment  to  be  contingent, 
as  provided  by  Section  2  a  of  Act  XXL  of 
1863,  upon  the  opinion  of  the  High  Comt 
on  the  following  points : — 

ist. — Whether  trespass  to  persona!^  is 
a  Foreign  State,  the  title  to  such  persooabj 
depending  on  the  right  to  land  in  sudi 
Foreign  State,  is  cognizable  by  this  Cootl 
so  as  to  rebut  a  primd  facie  title  to  SQCb 
personalty  acquired  within  tfa«  CCK06 
jurisdiction. 

2nd. — Whether  this  Court  can  take  joir 
cial  cognizance  of  the  fact  that  the  coBfliV 
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m  which  the  rights  of  the  party  attempting 
to  rebut  sQch  primd  facie  title  aceraed  is 
lawless  and  unsettled,  and  possesses  no 
tribunal  capable  of  pronouncing  a  decision 
mi  the  rights  of  the  parties  before  the  Court, 
.which  this  Court  could  consider  as  the 
decision  of  a  Court  of  competent  jurisdic- 
tion. 

Judgment  of  the  High  Court.— V^t  are  of 
6pin]on  that  trespass  to  personalty  in  a  Foreign 
^tate,  the  title  to  such  personalty  depending 
upon  the  right  to  land  in  such  Foreig^n  State, 
is  cognizable  by  the  Court  of  the  Recorder 
^  Moulmein,  so  as  to  rebut  a  primd  facie 
title  to  such  personalty  acquired  within  the 
Court's  jurisdiction. 

If  the  plaintiff  can  prove  satisfactorily  to 
(he  Court  that  he  or  his  agents.were  in  posses- 
sion of  the  timber  in  dispute  in  the  Foreign 
Stale;  and  that  the  defendant  by  force  took 
possessidn  of  it  and  put  his  own  mark  upon 
it,  and',  having  floated  it  down  into  Bfitish 
territory,  was  the  first  person  who  had  pos- 
session of  it  there,  the  plaintiff-  would  have  a 
primd  facie  title  to  the  timber,  which  would 
Enable  him  to  sue  the  defendant  in  the  Re- 
eorder's  Court  (if  the  defendant  were  subject 
fiD  the  jurisdiction)  either  for  damages  or  for 
the  timber.  (5>^Mostyn7vr.  Fabrigus,Cowper's 
Reports  168;  and  Skinner  vs.  The  East 
India  Company,  cited  at  pages  167  and  168 
of  the  same  case.) 

'  If  the  defendant,  in  answer  to  such  a 
primd  facie  case,  should  attempt  to  prove  that 
the  timber  belonged  to  him  in  consequence 
of  a  purchase  made  from  the  owner  of  land 
in  the  Foreign  State,  upon  which  the  plaintiff, 
or  those  under  whom  he  claims,  had  wrong- 
fully and  against  the  law  of  the  Foreign  State 
cut  the  timber,  and  the  title  to  the  land 
should  in  that  or  any  other  manner  be  inci- 
dentally brought  into  question,  the  Court 
would  have  the  power  to  try  whether,  accord- 
ing to  the  law  of  the  Foreign  State,  the 
plaintiff,  or  those  under  whom  he  claims, 
bad  a  right  to  cut  the  timber. 

The  first  possessor  in  the  Foreign  State 
Would  be  primd  facie  entitled  to  the  timber, 
and  the  party  who  relied  upon  title  to  the 
timber  as  arising  from  a  title  to  land  would 
have  to  prove  his  right. 

The  first  possession  in  British  territory  of 
personalty  taken  by  force  from  another  in 
a  Foreign  State  would  not  confer  a  title  as 
against  the  person  from  whom  it  was  taken 
In  the  Foreign  State. 

Answer  to  the  2nd  question, — The  Re- 
corder's Court  cannot  take  judicial  cognizance 
of  the  fact  that  the  country  in  which  the 
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rights  of  the  party  attempting  to  rebut  the 
primd  facie  title  referred  to  in  the  second 
question  accrued,  is  lawless  and  unsettled, 
and  possesses  no  tribunal  capable  of  pro- 
nouncing a  decision  on  the  rights  of  the 
parties  which  the  Recorder's  Court  could  con- 
sider as  the  decision  of  a  Court  of  competdht 
jurisdiction.  But  whether  the  Court  could 
make  such  presumption  or  not,  the  right  to' 
try  incidentally  the  question  of  title  to  the 
land  for  the  purpose  of  determining  the  right 
to  the  timber  would  not  be  affected,  inasmuch 
as  the  Recorder  would  have  a  right  to  try 
such  question  incidentally  in  a  suit  against  a' 
party  subject  to  his  jurisdiction,  although  the 
Foreign  State  might  be  civilized  and  have 
Courts  competent  to  try  the  title. 


The  2 1  St  July  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Jurisdiction  (of  Small  .Cause  Court)— Suit  for 
rent  and  penalty— Damages. 

Reference  to  the  High  Court  by  Baboo  Nobifi 
Kissen  Paulit,  Judge  of  the  Court  of  Small 
Causes  of  Midnapore, 

Sheikh  Hingun  Sowdagur,  Plaintiff, 

versus 

Boistum  Chum  Ojah  and  others,  Defendants. 

Where  a  party  sued  for  Rs.  1 7-3  as  rent,  and  a  ltk« 
sum  as  penalty  for  non-payment  thereof,  it  was  hekl 
(i)  that  he  was,  in  fact,  sumf  for  a  penalty  equal  to 
double  the  amount  due,  and  that  a  Small  Cause  Court 
was  competent  to  entertain  the  suit ;  and  (2)  that  the 
plaintiff  could  not  recover  more  than  the  damages 
actually  sustained. 

Case, — ^Plaintiff  sues  the  defendants  for 
Rs.  45,  viz,, — 

Rs.  17-8  as  balance  of  rent  of  certain 
fisheries ; 

Rs.  17-8  or  the  same  amount  as  penalty 
for  non-payment  of  the  above ;  and 

Rs.  10  as  costs  for  repairing  the  bunds  of 
the  fisheries,  under  the  conditions  of  an 
"ekrar  kistbundee''  or  instalment-bond  or 
agreement  executed  by  them  in  his  favor. 

The  deed,  which  is  engrossed  on  a  stamped 
paper  of  the  value  required  for  a  bond,  Is 
to  the  following  effect : — 

"  We  shall  catch  and  take  the  fish  of»the 
"  two  bund  fisheries  of  your  aymahs,  Cbota 
"  Keoodee  and  Isiampore,  for  this  year  1273. 
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"  On  payment  of  a  jumma  of  Rs.  28,  and 
"  having  paid  Rs.  5  of  the  same  in  advance, 
"  we  agree  and  bind  ourselves  to  make  or 
<<  cut  openings  on  the  said  bunds,  catch  the 
"  fish,  and  then  repair  or  close  the  openings. 
"  If,  owing  to  the  rains  or  other  cause,  the 
"  Bunds  are  broken  where  the  openings  will 
"be  made  by  us,  we  further  agree  to 
'*  strengthen  arid  restore  them  to  their  former 
"  condition,  and,  should  we  fail  or  neglect  to 
"  do  so,  you  will  repair  the  bunds  at  your 
"own  cost,  and  we  shall  make  good  the 
"same  to  you  without  objection;  and  we 
"further  agree  and  bind  ourselves  to  pay  the 
"  balance  of  the  jumma,  Rs.  23,  in  the  instal- 
"  ments  noted  below.  Should  we  fail  to  pay 
"any  of  these  instalments,  you  shall  not 
"wait  for  the  remainder  becoming  due, 
"  but  at  once  recover  -from  us  double  the 
"total  amount  that  will  be  due  to  you,  to 
"which  effect  we  execute  this  ekrar  kist- 
"  bundee  in  your  favor." 

It  is  contended,  on  the  part  of  the  defend- 
ant, that  •  this  deed  is  of  the  nature  of  a 
kubooleut  between  landlord  and  tenant ;  that 
the  main  claim  being  for  arrears  of  rent  due 
ori  account  of  fisheries,  the  Small  Cause 
Court  has  no  jurisdiction  under  Exception  4, 
Section  6,  Act  XI.  of  1865  ;  and  that  it  should 
be  brought  before  a  Revenue  Officer  under 
Clause  4,  Section  23,  Act  X.  of  1859. 

This  argument,  which  is  based  solely  on 
the  term  "  jumma"  used  in  the  deed,  is  not, 
in  my  opinion,  tenable.  Looking  to  the 
short  term  within  which  the  fish  was  to  be 
caught,  the  conditions  and  designation  of 
the  deed  itself,  and  the  particulars  of  the 
claim  preferred  by  plaintiff,  I  consider  the 
deed  to  be  in  every  respect  an  ordinary 
agreement  for  price  of  fish,  &c.,  or  rather  a 
civil  contract  for  the  breach  of  which  plaint- 
iff can  seek  for  remedy  in  a  Civil  Court  only ; 
and  this  Court  can  therefore  take  cognizance 
of  the  suit.  Yet,  on  the  application  of  the 
pleader  for  the  defendant,  I  deem  it  neces- 
sary to  refer  the  point  for  the  opinion  of 
the  High  Court. 

Judgmeni  of  the  High  Court, — We  are 
of  opinion  that,  although  the  plaintiff  sues 
for  Rs.  17-8  as  balance  of  rent  and  Rs.  17-8 
as  penalty,  he  is  in  effect  suing  for  a  penalty 
equal  to  double  the  total  amount  due.  The 
Small  Cause  Court  is  competent  to  entertain 
the  suit.  The  full  penalty  should  not,  how- 
ever, be  awarded,  but  only  so  much  of  it  as 
is  sufficient  to  cover  the  damages  sustained 
— that  is,  the  full  amount  of  the  instalments 
which  remain  unpaid,  with  interest  thereon, 


from  the  time  when  they  or  any  oi  tlMi 
respectively  became  due.  {See  Doyle  venm 
Mundul,  Small  Cause  Court  Rulings,  5  W«A 
ly  Reporter,  p.  10.)  This  will  be  in  tdditiMi 
to  damages  for  not  reinstating  the  b«nd% 
if  found  to  be  due. 


The  2 1  st  July  1866. 
Present : 

The    Hon'ble    Sir    Barnes    Peacock,    KL 

Chief  Justice,  and    the    Hon'blc    L.  ST 

Jacl^on,  Judge, 

Jurisdiction  (of  Small  Cause  Court  as  to  amou^ 

— Suit  on  bond. 

Reference  to  the  High  Court  by  Mr.  C  /K 

Linton,    Judge  of  the   Court    of  Smalt 

Causes  of  Meherpore,  * 

Sukee  Monee  Debia,  Plaintiffs 

versus 

Huree  Mohun  Mookerjee  and  others, 
Defendants. 


A  Small  Cause  Court  can  try  a  suit  for  an 
within  its  jurisdiction,  notwithstandinir  tlwt  itkcptf^ 
a  bond  the  amount  of  which  is  beyond  its  juTiaCdiapk,, 

Cctse, — ^This  is  an  action  brought  bj  m 
plaintiff  to  recover  from  the  defendid^ 
the  sum  of  500  rupees  after  abandoiui|| 
an  excess  of  Rs.  16-5-6,  being  the  ' 
lance  of  13  expired  kists  from  1266 
1272,  after  giving  credit  in  the  plaint 
Rs.  2,143-10-5  due  on  a  bond  for  Rs,  ifio^ 

For  the  defendants,  a  preliminaij  obj(l<^ 
tion  to  the  hearing  was  lu-ged,  and  it  «aa 
submitted  that  the  Court  had  no  jurisdicti(il 
to  try  the  case,  because  the  amount  of  tif 
bond  exceeded  the  amount  cognizable  if| 
this  Court  as  on  behalf  of  the  2nd  defenL 
ant.  The  fact  of  execution  of  the  bona 
was  put  in  issue,  but  the  ist  defendant  aif 
mitted  the  bond. 

Plaintiff's  pleader  contended  that,  althosgH 
the  bond  was  for  a  sum  not  cognizable  fa| 
this  Court,  the  present  action  was  for.OD))i, 
Rs.  500,  and  that,  as  plaintiff  had.aiiift^ 
doned  the  excess  in  order  to  bring  this  snv^ 
within  the  jurisdiction  of  this  Court,  tUt 
gave  the  Court  jurisdiction  to  try  tbs 
case,  especially  as  the  instalments  to  be  pai4 
in  1273  B.  S.,  viz,,  Rs,  550,  were  noty^ 
due  and  payable,  and  the  bond  contains  OQ 
stipulation  that,  if  default  is  made  in  di9 
payment  of  any  one  instalment,  the  whcdl 
amount  of  the  bond  will  become  due. 

It  appears  to  have  been  held  by  ^ 
Sudder  Court,  on  a  question  submitted  10  i 
as  to  the  jurisdiction  of  a  Moonsiff  10  « 
suit  for  an  instalment  the  amount  of  whk^ 
is  within  his  competence,  but  which  on^ 
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|(itiate9  4n  a  bond  of  which  the  amount  is 
beyond  his  competence,  that,  should  the  ori- 
ginal bond  be  brought  into  question  and 
itS'villicfity  need  to  be  determined,  the  Moon- 
6iif  cannot  have  jurisdiction  unless  the  sum 
which  forms  the  subject  of  suit,  together 
with  the  sum  of  all  instalments  subsequently 
claimable  under  the  bond,  be  within  the 
legal  competence  of  a  Moonsiff ;  but,  if  the 
d^ence  should  merely  be  that  the  instalments 
«ued  for  have  been  paid,  and  the  mere  ques- 
tion is  whether  such  is  the  fact  or  not,  the 
Moonsiff  might  be  competent  to  decide  the 
Bike.  See  Circular  Order,  Calcutta  and  West- 
ern Courts  31st  August  1833,  and  Circular 
Order  i4lh  May  1847,  both  referred  to  in  Mac- 
pherson's  Civil  Procedure,  page  164,  Note 
A;  also  Marshman's  Civil  Guide,  pages  85 
and  86 ;  and  in  the  case  of  Duljeet  Chnnduck 
versus  Moojeeram,  which  was  an  action  to 
lecover  from  defendant  the  sum  of  Rs.  325, 
being  the  ist  instalment  due  on  a  bond  for 
Bs.  ^,500,  reported  at  page  20  of  the  Reports 
m  Principal  Commercial  Cases,  heard  and 
determined  in  the  Supreme  Court  of  Judi- 
cature at  Fort  William  in  Bengal,  and  the 
Calcutta  Court  of  Small  Causes,  from  ist 
^nuary  1851  to  31st  December  i860,  it 
#as  held  by  Mr.  J.  Reddle,  the  then  First 

J^ge  of  the  Calcutta  Small  Cause  Court, 
tiat,  where  the  bond  was  disputed,  the 
Small  Cause  Court  had  no  jurisdiction  in 
the  matter.  ^  A  more  difficult  question  was 
ihat  raised  in  the  Westminster  County  Court 
before  Mr.  Moylaw  in  the  case  of  Head  versus 
Tudor  (i  C.  C.  Chron.  174)  which  was  an 
action  against  a  co-obligee  to  recover  his 

gare  of  2  Instalments  paid  by  the  plaint- 
npon  a  joint  and  several  bond  for  ;^250. 
The  instalment  sued  for  was  less  than  ;^20. 
But  the  learbed  Judge  non-suited  the  plaint- 
m  for  two  reasons :  firsif  because  the  bond 
Dtust  be  produced  to  prove  the  debt,  and 
that  being  for  /'250,  placed  it  beyond  his 
JtM^Hction  ;  and,  secondly y  that  it  was  not 
Ct>tQpetent  to  the  plaintiff  to  sue  his  co- 
Obligee  for  each  separate  instalment.  So  in 
(he  case  of  Archard  versus  Norman  (i  C.  C. 
Chron.  38),  the  same  doubt  was  suggested 
as  to  the  recovery  of  interest  upon  a  judg- 
lAent-debt.  That  was  a  summons  for  £1^^ 
the  amount  of  one  year's  interest  on  a  judg- 
ment recovered  for  ;^3oo.  To  prove  the 
Interest  due,  it  was  necessary  to  prove  the 
debt,  and  it  was  again  objected  that  the 
debt  being  more  than  /'20,  the  Court  had  no 
jurisdiction ;  and  the  learned  Judge  seemed 
16  be  of  this  opinion,  for  he  said :  "  Before 
**  I  can  proceed  to  hear  the  case,  I  must  be 


''  satisfied  that  the  principal  is  due  ;  I  must 
"  enquire  if  there  is  a  sum  of  ;{*300  owing, 
''and  that  at  once  ousts  the  Court  of  its 
"jurisdiction."  Similar  questions  have  also 
been  raised  as  to  interest  on  bills  and  notes ;  > 
but,  says  Lloyd  in  his  work  on  the  Law  and'^ 
Practice  of  the  County  Courts,  6th  Editidh, 
pages  105  and  106,  referring  to  the  case  of 
Head    versus    Tudor,    "neither    of    these 
"  reasons  appear  to  us  sufficient,  for  the  test 
"  is  this — Is  therey  at  the  moment  of  action 
"  brought^  a  complete  right  of  action  for  a 
"demand  not   exceeding  jCs^^     The  mo* 
"ment  the   plaintiff  had   paid    any  instal-> 
"  ment,  he  had  a  right  of  action  against  his 
"  co-obligee  for  contribution ;  and  the  amount 
"of  the  cause  of  action  upon  which  such 
"  right  accrued  was  not  the  ■  whole  bond, 
"but  the  defendant's  share  of  the  sum  so 
"paid."     And  again,  referring  to  Archard 
versus  Norman,  he  says  :   "  But  we  think  the 
"criterion    in   each    case   is,    what   is   the 
"  total  amount  due  on  the  instrument ;  if  that 
"exceeds  jCs^f  ^^®   County  Court  has  no, 
"jurisdiction.    Interest    may   be    sued    for 
"  separately  if  the  principal  be  not  due,  and . 
"  so  may  an  instalment.    But  if  the  principal. 
"is  due,  and  it,  together  with  the  interest, 
"  exceeds  jCs^f  ^^  1^  ^^^  instalments  together 
"exceeding  that  amount  be  due,  the  demand 
"cannot  be  divided  so  as  to  bring  two  or. 
"more  suits  in  the  County  Courts.'' 

According  to  the  Stamp  AQ.  No.  X.  of 
1862,  a  stamp  on  a  plaint  should  be  estimated,' 
not  on  the  amount  of  the  whole  bond,  but! 
on  the  amount  claimed  in  the  suit ;  and  the 
amount  claimed  by  the  plaintiff  in  the 
present  case  is  within  the  pecuniary  limits* 
of  the  jurisdiction  of  a  Small  Cause  Court, 
as  the  plaintiff  has  abandoned  the  excess. 
As  such,  whatever  the  amount  of  the  bond, 
and  whatever  may  be  the  line  of  defence 
adopted,  I  think,  if  a  sum  not  exceeding' 
500  rupees  is  sought  to  be  recovered,  1  have- 
jurisdiction  in  the  matter;  but,  as  this  point* 
has  not  yet  been  settled  in  India,  I  have; 
not  entered  into  the  merits  of  the  case  asi 
regards  the  2nd  defendant.  I,  therefore,  at 
the  request  of  both  parties,  refer  the  point  for 
the  decision  of  the  High  Court. 

judgment  of  the  High  Court, — The  castf 
is  clearly  stated  and  discussed  by  the  Judged 
of  the  Small  Cause  Court. 

We  are  of  opinion  that  the  view  taken 
of  this  case  by  the  Judge  of  the  Small 
Cause  Court  ij  correct. 

The  true  test  is — Is  the  sum  payable  and 
demanded  in  the  action  within  the  limit  of 
the  Court's  jurisc^ction  as  to  amount  ? 
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The  28th  July  1866. 

Present:  . 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  L;  S.  Jackson, 
yudge. 

Joriadictkm  (of  Small  Cauae  Court)— Rent— 
Damages— Breach  of  Contract 

Xe/erence  to  the  High  Court  by  Mr,  C.  D. 
Field,  Officiating  Judge  of  the  Principal 
Court  0/  Small  Causes  of  Jessore. 

Deb  Nath  Ghose 

versus 
Pachoo  Mollah. 

Suit  for  money  for  which  plaintiff  agfreed  to  let  defend- 
ant tap  certain  date-trees  and  appropriate  the  produce 
for  a  single  season. — Hbld  that  such  a  suit  was  not  one 
for  rent,  but  for  the  breach  of  a  contract  in  respect  of 
which  a  Small  Cause  Court  has  jurisdiction. 

Case. — In  this  action  the  plaintiff  seeks 
to  recover  Rs.  5-8,  being^  the  amount  for 
which  he  agreed  to  let  the  defendant  tap 
35  date-trees  and  appropriate  the  produce 
for  a  single  season.  The  trees  at  the  end 
of  the  season  reverted  to  the  plaintiff,  who 
had  himself  taken  them  on  similar  conditions 
from  the  owner.  Is  such  a  claim  cogniz* 
able  in  a  Civil  Court,  or  is  it,  in  reality,  a 
suit  for  rent  to  be  entertained  only  by  a 
Revenue  Court  under  Clause  4,  Section 
33,  Ad  X.  of  1859?  This  latter  view  might 
seem  to  be  the  correct  one,  regarding  rent 
as  the  return  made  for  the  use  of  a  natural 
agent.  The  words  of  the  above-quoted  Clause 
are  '' arrears  of  rent  due  on  account  of 
land  either  kherajee  or  lakheraj,  or  on  account 
of  any  rights  of  pasturage,  forest  rights, 
fisheries,  or  the  like."  Rights  of  pasturage, 
forest  rights,  and  fisheries  include  the  use 
of  a  natural  agent.  The  use  of  a  house 
for  the  rent  of  which  a  suit  can  be  brought 
in  the  Civil  Court  is  not  the  use  of  a  na- 
tural agent,  but  o^  that  which  has  been  con- 
structed by  human  means,  and  which  owes 
its  existence  to  man's  handiwork.  So  far 
the  analogy  would  seem  to  be  in  favor  of 


the    present    suit    falling    under  the  das 
which  is  entertained  in  the  Revenue  Courts. 
Applying  the  principle  indicated  in  tke  Case 
No.  464  of   1863,  Messrs.  Robert  Watsoa 
and  Co.,  Appellants,  6th  April  1864,  tolhe  ' 
present  instance,  I  think  the  rent  my  be 
fairly  said  to  issue  out  of  the  land ;  as,  wbile ' 
the  trees  remain  undissevered  from  the  sol, 
they  may  justly  be  held  to  be  a  portioa 
thereof.    Once  dissevered,  they  become  ako^ 
gether  different,  and  their  very  essence  ii 
changed.    The  law  regards  them  as  move- 
able property,  and  no  longer  as  immoveable 
property  of  the  same  nature  and  kind  as  the 
soil  itself. 

It  may  be  urged  that  the  bargain. ns 
merely  a  sale  of  the  produce  of  the  trees. 
Now,  I  think,  if  a  crop  of  fruit,  appka.4ii  .1 
peaches,  or  mangoes,  which  were  in  actit  . 

existence  on  the  trees,  were  sold,  this  txf^  \ 

i> 

ment  would  properly  apply.  But,  if  1  p*  j 
den  of  these  fruit-trees  were  let  before  if 
trees  had  blossomed  or  the  fruit  was  fonsei 
I  opine  the  claim  would  be  one  for  ttt 
In  the  present  case,  when  the  trees  were  K 
the  juice  from  which  the  goor,  and  sdbi^ 
quently  the  sugar,  was  to  be  obtained,  ^ 
not  in  esse  but  in  posse,  and  had  to  betkn^i 
from  the  earth,  which  had  again  to  be  tf 
by  the  clouds  before  the  juice  could  K 
brought  into  being.  The  subject  of  m 
contract  was  the  trees*  capacity  of  prodw 
ing  the  date-juice — not  certain  date-juirf" 
then  in  existence.  It  was  the  use  o'  ^  ^ 
tural  agent  as  a  means  of  producthm.  v 
not  the  product  of  this  natural  agenV"[ 
which  the  sum  of  Rs.  5-8  was  agreed  vV 
paid.  ^  I 

Judgment  of  tEe  High  Court,— Tht 
is  not  one  of  rent.    The  suit  is  for  the  bi 
of  a  contract  in  respect  of  which  the 
of    Small    Causes    has    junsdictloa. 
Judge  has  argued  the  case,  but  has  liotv 
pressed  his  own  opinion,  as  he  oaghttthf - 
done.  • 
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The  28th  July  1866. 

.  Present  : 

Th«  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jacksoo, 
Judge. 

JittMictioA-oCiTil  actioQ-^rimiiiAl  proceed- 
'  higs. 

Xi/erence  to  tke  High  Court  by  Mr.  C.  D. 
Field,  OfficiaHng  Judge  of  the  Principal 
Court  of  Small  Causes  of  Je$spre. 

Shama  Chum  Bose 

versus 

Bhola  Nath  Dutt. 

In  a  case  where  a  party  took  away  a  cow  out  of 
•aothei's  field,  and  wrongfully  detained  it,  pretendint^ 
ti^  be  purchased  it  at  an  auction-sale  in  execution  of 
a  decree,  it  was  held  that  there  was  a  remedy  by  civil 
adioD;  that  the  plaintiff  was  not  bound  to  institute 
i  criminal  proceeding*  in  the  first  instance ;  and  that 
die  Gvil  Court  was  bound  to  take  cognizance  of  it  un- 
Ar  Section  i  of  the  Code  of  Civil  Procedure. 

Case. — ^TuB  plaintiff  in  this  case  sues  to 
recover  the  price  of  a  cow  which  he  alleges 
that  the  defendant  took  away  out  of  his  field, 
imd  now  wrongfully  detains,  pretending 
Ihat  he  purchased  it  at  an  auction-sale  in 
txecution  of  a  decree.  The  plaintiff  de- 
clares that  the  cow  was  never  seized,  never 
pot  up  tO|  or  sold  by,  auction ;  that  there  is 
BO  question  of  disputed  property  in  the  ani- 
mal; that  when  he,  having  heard  that  his 
fow  was  with  defendant,  went  to  claim  it, 
^  latter  told  him  that  the  cow  never  be- 
iooged  to  him  (the  plaintiff)  but  to  one  To- 
)(eem,  against  whom  defendant  had  obtained 
%  money-decree,  and,  taking  out  execution, 
kad  seized  the  cow  and  purchased  it  himself 
jU  the  auction-sale.  Plaintiff  swears  that 
{be  cow  never  belonged  to  Tokeem,  and 
l^buld  not  have  been  seized  in  ezecutipn,  as 
d  was  in  his  possession  all  along.  The 
defendant  has  not  appeared  to  defend  the 
action,  and  all  the  statements  of  the  plaintiff 


remain  uncontradicted.  Were  no  further 
consideration  involved,  the  plaintiff  would 
be  entitled  to  an  ex-parte  decree  ;  but,  if  the 
fads  alleged  be  all  true,  the  defendant 
Bhola  Nath  Dutt  has  clearly  committed 
the  offence  of  ''  theft''  as  defined  in  the 
Indian  Penal  Code  {vide  definition  *of 
"  theft,"  Section  378,  P.  C,  and  of  the  word 
"  dishonesty,''  Section  24  ;  also  the  case  of 
the  Queen  vs.  Mudaree  Chowkeedar,  Weekly 
Reporter,  Vol.  III.,  page  2  of  the  Criminal 
Rulings),  inasmuch  as  he  has  taken  move- 
able property  out  of  the  possession  of  the 
plaintiff  without  the  plaintiff's  consent,  and 
has  thereby  caused  wrongful  loss  to  the 
plaintiff,  the  means  whereby  he  became 
possessed  of  the  cow  being  unlawful,  and 
his  intention  to  cause  this  wrongful  loss 
being  an  obvious  inference  from  his  conduct, 
and  a  simple  application  of  the  maxim  that 
every  one  must  be  supposed  to  intend  the 
natural  consequences  of  hi^  own  acts.  The 
point  on  which  I  then  solicit  the  decision 
of  the  High  Court  is  the  following,  viz.: 
"  Can  the  plaintiff  recover  in  a  civil  action, 
without  having  first  criminally  prosecuted^ 
the  defendant  ? " 

In  England,  and  under  English  Law,  the 
remedy  for  a  tort,  or  civil  wrong,  when  the 
wrongful  act  amounts  to  a  felony,  is  sus- 
pended until  the  requirements  of  public  jus- 
tice have  been  first  satisfied  by  the  prose- 
cution of  the  offender.  "  The  policy  of  the 
law,"  observed  Lord  Ellenborough,  in  the 
case  of  Crosby  vs.  Long,  12  East  403, 
''  requires  that,  before  the  party  injured  by 
"any  felonious  act  can  seek  cfvil  redress 
"  for  it,  the  matter  should  be  heard  and 
"  disposed  of  before  the  proper  criminal 
"  tribunal,  in  order  that  the  justice  of  the 
"country  may  be  first  satisfied  in  respect 
"  to  the  public  offence."  The  law  on  this 
point  in  England  will  be  found  fully  stated 
at  pages  26-27  of  Mr.  Addison's  work  on 
Torts,  2nd  Edition;  also  at  pages  162  and 
209  of  Broom's  Legal  Maxims,  4th  Edi- 
tion. 

Whether  the  principle  is  to  be  applied  to 
the  Criminal  Law  of  this  country,  and,  if 
so,  with  what  limitation,  is  an  important 
point  never  yet,  I  believe,  determined.  In 
a  recent  civil  case  decided  by  the  High 
Court  at  Fort  William  in  Bengal,  the  Judges 
intimated  that  the  question  was  one  which 
might  have  been  entertained,  had  not  the 
case  been  dismissed  on  other  grounds.  •  The 
late  Sudder  Court  of  Madras  indeed  laid 
down  (page  258  pf  Decisions  for  1859)  that 
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a  party  might  be  civilly  sued  for  breach  of 
trust,  even  though  he  might  have  been  in- 
dicted under  the  Breach  of  Trust  Act.  This 
decision  is,  however,  stricUy  in  accordance 
with  English  Law,  which  does  not  regard 
breach  of  trust  as  a  felony. 

The  rule  of  Law  in  England  is,  as  remarked 
by  an  able  writer  on  Criminal  Jurispru- 
dence (Mr.  Stephen,  "  General  View  of  the 
Criminal  Law  of  England,"  page  107),  justi- 
fied partly  by  the  phrase  that  the  private 
wrong  is  "  merged  in  the  felony ;  partly  by 
the  technical  reason  that  the  felon's  proper^ 
is  transferred  to  the  Crown  on  his  convic- 
tion ;  partly  by  the  apprehension  that,  if 
crimes  could  be  treated  as  wrongs,  they  would 
not  be  otherwise  prosecuted ;  partly  by  the 
'  reflection  that  the  common  run  of  criminals 
are  so  poor  that  no  damages  could  be  got 
from  them,  and  that  the  power  which  the 
Courts  at  present  possess  of  ordering  the 
restitution  of  stolen  property  or  its^  proceeds 
is  sufficient  for  practical  purposes."  The 
second  of  these  reasons  would  not  apply  in 
this  country,  as  the  provisions  of  Sections 
61  and  62  of  the  Penal  Code  differ  widely 
from  the  Law  of  Forfeiture  in  England. 
The  third  and  fourth  reasons  would  have  as 
much  weight  in  India  as  in  England. 

It  may  indeed  be  urged  that,  as  the  Cri- 
minal Law  and  the  Civil  Procedure  of  this 
country  have  been  codified  without  any 
provision  being  made  for  the  point,  it  was 
not  intended  to  introduce  the  principle  into 
India.  To  this  it  may  be  replied  that  the 
Criminal  Procedure  Code  contains  no  ex- 
press provision  analogous  to  24  and  25  Vic, 
Cap.  96,  Sec.  100,  authorizing  Criminal 
Courts  to  restore  stolen  property  to  its 
owners  ;  yet  Criminal  Courts  of  all  classes 
in  India  make  such  restoration  daily. 
There  are,  besides,  many  undoubted  princi- 
ples of  Criminal  Law  which  are  acted  on 
without  hesitation,  though  not  found  in  the 
Criminal  Procedure  Code. 

If  the  principle  be  held  applicable  in  this 
country,  it  becomes  a  question  how  and 
with  what  limitation  it  is  to  be  applied. 
The  division  of  offences  into  felonies  and 
misdemeanors  is  merely  absolute  in  England, 
and  is  totally  unknown  to  the  Penal  Code. 
The  Code  of  Criminal  Procedure  recognizes 
a  twofold  division  into  dffences  punishable 
with  imprisonment  not  exceeding  6  months, 
and  those  punishable  with  more  than  6 
months'  imprisonment ;  but  this  division 
would  clearly  not  suit  the  present  occa- 
sion. ^ 


A  suitable  line  <rf  demarcafioa  may  be 
found  indicated  in  Sections  213  and  214  d 
the  Penat  Code,  read  with  the  E^Bceptitt 
and  Illustrations  attached  to  the  latter  Sec- 
tion. If  the  civil  remedy  should  be  lu*.. 
pended  in  any  case  until  the  offender  be 
criminally  prosecuted,  it  appears  to  me  diat 
it  would  properly  be  so  suspended  in  those  * 
cases  in  which  the  wrongful  act  is  a  d(» 
fence  not  so  much  against  an  indtvidaa!  u 
against  the  community  at  large.  As  tbe 
law  which  authorizes  this  reference  re- 
quires me  to  express  my  own  opinion  on  tlie 
subject,  I  think  there  are  weighty  reasons 

for  following,  in  India,  the  rule  of  tbe  Eng- 
lish Common  Law ;  and  I  conceive  the  pre- 
sent case  to  be  one  in  which  a  criainal 
prosecution  ought  to  be  a  necessary  preii- 
minary  to  a  civil  action.  If  this  view  be 
adopted,  it  is  very  important  that  80oe 
line  of  distinction  should  be  laid  down  be- 
tween those  cases  in  which  the  ends  of  ptb- 
lic  justice  should  be  'first  vindicated  bf  a 
criminal  prosecution,  and  other  cases  ft 
which  a  wrong,  which  involved  a  criniiad 
offence,  might  be  made  the  subject  d  a 
civil  action  without  any  previous  crimind 
proceedings.  Such  a  rule  would  seem  lU 
the  more  necessary,  inasmuch  as,  vnder  tbe 
head  of  Theft,  Cheating,  <S:c.,  in  the  Peaii 
Code,  certain  acts  are  criminally  punishable, 
which,  under  English  and  other  systemst^ 
jurisprudence,  could  be  dealt  with  only  tqi* 
a  civil  tribunal. 


.  VA  i 


yudgmeni  of  the  High  CourL—\ft  «k 
of  opinion  that  in  this  case  there  is  a  umi^; 
by  civil  action,  and  that  the  plaintiff  #aB  Ml 
bound  to  institute  a  criminal  proceeding  lA 
the  first  instance.  There  is  no  Act  of  Parfii* 
ment,  Regulation,  or  Act  o^  tlie  G««enMr« 
General' in  Council  by  which  the  cognizantt 
of  such  a  suit  is  barred.  The  Civil  Cool 
is  therefore  bound  to  take  cogmittiee  <f 
it  according  to  the  express  provt^ons  dL  Ad 
VIII.  of  1859,  Section  i,  and  cannot  aaopOl 
its  own  notions  of  policy. 
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The  J  5th  August  1866. 

Present : 

The  HSn'ble  Sir  Barnes  Peacock,  A7.,  Chief 

'    y^^^^^^t  ^^d  ^^^  Hon'ble  L.  S.  Jackson, 
Judge. 

Regi.t„tio«-S.cUoa5^«.dsS.ActXX. 

R$fenn€e  to  the  High  Court  by  Baboo  Banet 
*    Madhub  Shome^Judge  of  the  Small  Cause 
Court  of  Pubna, 

Kristo  Kishore  Ghose 

versus 

Brojonath  Mozoomdar. 

»lii  cafles  of  application  to  the  Court  under  Section  53 
of  .the  Registration  Act  XX.  of  1866,  the  Court  ought 
nflfc  to  svminan  the  defendant,  but  the  applicant  is 
entitled  to  a  decree  merel]^  on  production  of  tne  obliga- 
fi6n  and  the  record  duly  skfnea. 

Under  Section  55,  the  Court  may  after  decree,  on  a 
representation  by  the  judgroent-deotor,  set  aside  the 
doereei  Aod  stay  or  set  aside  execution. 

^'Casi. — This  case  has  this  day  been 
hrought  before  me  under  Section  53,  Act  XX. 
i^  1866^  upon  an  d)ligation  specially  registered 
nnder  Act  XVI.  of  1864.  But  the  said 
§ectSon  53  provides  that  the  obligee  of  any 
such  specially  registered  obligation  is,  in 
^e  first  instance,  to  present  a  petition  to  any 
Court  competent  to  try  a  regular  suit  on 
such  obligation  for  the  amount  secured 
thereby,  upon  which  the  Court,  on  produc- 
dan  of  the  bond,  is  to  pronounce  a  decree 
as  in  other  suits ;  whereas  the  old  law,  name- 
\y  Act.  XVI.  of  1864,  contained  no  such 
provision,  and  under  it  the  obligee  could  at 
once  sue  for  execution  in  satisfaction  of  the 
amount  secured  by  such  obligations,  and 
therefore  the  points  on  which  I  would  solicit 
y^e  oj^ion  of  the  High  Court  are  whether, 
dirtier  the  present  law,  after  the  obligee 
(rfidkenfs  his  petition,  it  is  necessary  for  the 
QOliit  to  sammon  the  obligor  to  appear  and 
make  his  defence,  and  whether,  if  the  obligor, 
Without  being  summoned,  appears  and 
obj^^cts  to  the  claim  of  the  petitioner,  the 
Govt  can  hear  him  in  his  defence,  and  allow 
yie  objection  taken  by  him  to  be  heard. 

I  have  carefully  read  the  two  Sections  54 
and  55  together,  and  the  wording  of  them 
saems  to  me  to  be  doobtfnl^  because,  as  far 
I  am  able  to  make  out,  the  intention  of 
ection  54  appears  to  be  that  whenever,  at 
Uiij  stage  before  a  summary  decree  is  passed 
in  any  suit  under  this  part  of  the  Act,  any 


objection  is  taken  to  the  claim  of  the  peti- 
tioner, the  Court  may  then  order  the  obli- 
gation sought  to  be  enforced  to  be  forthwith 
deposited  with  an  officer  of  the  Court,  and 
stay  all  proceedings  until  the  petitioner 
furnishes  security  for  costs;  and  Section  55 
seems  to  me  to  restrict  the  entertainment*  of 
objections  after  decree,  when  only  the  Court 
may  hear  and  decide  any  objections  raised 
by  the  obligor,  and,  if  necessary,  set  aside  its 
former  decree.  The  meanings,  therefore,  of 
the  two  Sections  above  mentioned,  appearing 
to  me  to  conflict,  I  beg  most  respectfully  to 
refer  the  points  above  enumerated  for  the 
consideration  and  opinion  of  th^  High  Court. 
Judgment  of  the  High  Court, — We  are 
of  opinion  that,  in  cases  of  application  to  the 
Court  under  Section  53,  Act  XX.  of  1866, 
the  Court  ought  not  to  summon  the  defend- 
ant, the  intention  of  the  Act  being  that  the 
applicant  should  merely,  on  production  of  the 
obligation  and  the  record  duly  signed,  obtain 
a  decree  for  the  sum  mentioned  in  the 
petition,  or  any  less  sum  which  may  appear 
to  be  due,  with  interest  and  costs. 

It  is  competent  to  the  Court,  under  Sec- 
tion 55,  on  a  representation  by  the  judgment- 
debtor  after  decree,  to  set  aside  the  decree 
and  stay  or  set  aside  execution. 


The  25ih  August  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  llon'ble  L.  S.  Jackson, 
Judge, 

Limitation— Mooktear's  pay. 

Reference  to  the  High  Court  by  Baboo 
Doorgapersaud  Ghose,  Judge  of  the  Small 
Cause  Court  of  Santipore, 

Nitto  Gopal  Ghose 

versus 

Mr.  A.  B.  Mackintosh. 

A  suit  by  a  mooktear  for  salary  is  not  barred  by  the 
limitation  of  one  year  prescribed  in  Clause  3,  Section  1, 
Act  XIV.  of  1859.  "  the  plaintiff  was  engaged  upon 
a  distinct  contract  that  he  would  be  paid  a  nxed  month- 
ly salary,  the  limitation  prescribed  in  Clause  9  would 
probably  apply. 

Case, — ^The  claim  is  for  Rs.  253.  Cause 
of  action,  for  balance  of  pay  due  to*  the 
plaintiff  as  mooktear  from  April  1863  to 
June  1865,  at  Rs.45  per  month. 
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.   The    case    was   instituted    on   the    nth 
April  1866. 

The  plaintiff  served  the  defendant  in  the 
capacity  of  Mooktear  for  a  period  of  27 
isioRths,  from  April  1863  to  June  1865,  at 
a  salary  of  Rs.  15  per  month.  His  salary 
foi^the  whole  time  amounted  to  Rs.  405,  of 
which  he  received  Rs.  152,  leaving  a  balance 
of  Rs.  253,  for  the  recovery  of  which  the 
present  suit  was  laid.  Indeed,  the  plaintiff's 
pay  was  never  paid  monthly,  or  for  any  de- 
finite period,  but  the  amount  of  Rs.  152, 
which  the  plaintiff  received,  must  be  consi- 
dered as  appropriated  to  payment  of  his  pay 
from  April  1863  to  4th  February  1864. 
The  balance  of  his  pay,  which  remains  due 
to  him,  runs  from  5th  February  1864  to 
June  1865.  The  case  being  instituted  on 
the  nth  April  1866,  that  part  of  the  plaint- 
iff's claim  which  embraces  the  time  from  5th 
February  1864  to  March  1865  is  beyond  a 
year.  Now,  by  Clause  2,  Section  i  of  Act 
XIV.  of  1859,  a  period  of  one  year  from  the 
time  the  cause  of  action  arose  is  applicable 
to  suits  to  recover  wages  of  servants.  If 
the  word  "servant"  in  the  Clause  quoted 
^bove  means  all  kinds  of  servants,  then  the 
plaintiff  could  not  be  entitled  to  recover  his 
pay  for  that  period  which  is  more  than  a 
year,  computed  from  the  date  of  institution. 
But  the  circumstance  of  its  being  coupled 
with  the  words  "artisans  or  laborers,"  and 
the  word  "  wages  "  itself  used  in  the  Clause, 
lead  me  to  think  that  the  Clause  does  not 
include  any  other  kind  of  servants  than  the 
domestic  and  menial  ones. .  The  plaintiff 
being  a  mooktear,  with  the  general  powers 
of  an  agent  from  the  defendant,  his  case, 
I  am  of  opinion,  is  governed  by  the  pro- 
visions of  Clause  16,  Section  i  of  the 
Act,  which  prescribe  six  years'  rule  of 
limitation.  The  part  of  the  plaintiff's  claim 
which  is  beyond  a  year  on  the  date  of 
institution  of  this  p^e,  is  deprp^d  in  favor 
of  the  plaintiff,  subject  to  thp  opiniQn  of 
the  High  Court. 

Judgment  of  the  High  Court, — ^We  certify 
our  opinion  that,  in  this  case,  the  view 
taken  by  the  Court  of  Small  Causes  at  San- 
tipore  on  the  point  of  limitation  is  correct, 
in  so  far  as  he  decided  that  the  suit  was 
not  barred  by  the  limitation  of  one  year.  If 
there  was  an  engagement  of  the  plaintiff,  with 
a  distinct  contract  to  pay  him  at  the  rate  of 
15  rupees  per  month,  the  limitation  pre- 
^ri^ed  in  Clause  9,  Section  i,  Act  XIV.  of 
1859  would  probably  apply,  and  not  the  rule 
laid  down  in  Clause  16.    ^ 


the  isth  August  l8<6. 

Present : 

m 

The  Hon'ble  Sir  Barnes  Peacock,  iT/.,  Cki^ 
Justice,,  znd  the  Hon'ble  L.  S.  Jackson, 
Judge. 


Jorkdictkm  (of  Small  Camt 

dan  Law— Gift— Dower. 

Reference  to  the  High  Court  hy  Baboo  Beaue 
Madhuh  Shome,  Judge  ofJkt  Simll  Otate 

Court  of  Puina,    • 


»       ' 


Neeloo  Bebee,  wife  of  Misser  Biswas, 

vers$is 

Misser  Biswas. 

Suit  for  Rs.  ICO  on^ficcoant  of  Den-oaolic. 

Held  that  a  suit  for  100  Rs.  would  not  fie  h  tte 
Small  Cause  Court  upon  a  deed  by  wfaidi  the  deieatet 
conveyed  to  the  pladntiffy  in  lien  of  theamo«nt(ioalb.> 
due  to  her  as  dower,  a  half  ^are  in  all  has  ytfuyti^ 
moveable  and  immoveable,  and  under  winch  deed,  diot' 
fore,  the  plaintiff  was  entitled  to  a  moiety  of  all  srI 
property,  but  could  not  sue  for  the  sum  oqpiiVf 
stipulated  for. 

Case— On  the  8th  Cheyt  1270  B.  S., 
the  defendant  married  the  plaintiff,  stipvht- 
ing  to  pay  her,  under  the  Mabomedaa  Lii» 
a  dower  (Den-mohr)  of  Rs.  lOo,  aad«  is 
lieu  thereof,  conveying  to  hor,  by  a  deed  d 
gift,  his  rights  and  interests  in  one  moie^ 
of  the  jotes,  catt]e,  and  oth^r  moveable  and  | 
immoveable  ppc^erty,  and  has  not  yet  tes* 
dered  possession  of  the  same  to  the  plaiBtK 
but  has  rather  himself  appropriated  the 
immoveable  property.  Hence  the  phintX 
has  brought  this  action  to  recover  the  said 
amotmt  of  dower,  vis,,  Rs.  100.  The  d^ 
fendant,  admitting  the  marriage  and  (be 
deed  of  gift,  urges  that,  under  the 
plaintiff  is  only  entitled  to  sne  for 
of  the  property  therein  conveyed,  and  Mt 
for  the  recovery  of  moncf ;  and  thtt,  as  te 
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has  not,  nor  is  willipg  to  divorce  the  plaint- 
iff, she  is  not  at  all  competent  to  sue  him 
for  the  amount  of  Den-mohr. 

The  plaintiff's  vakeel,  on  the  other  hand, 
"^eaxls  that,  as  the  property  conveyed  by  the 
*  xiibanamah  is  not  therein  specifically  de- 
scribed, except  the  mere  mention  of  the 
names  of  certain  property,  the  plaintiff  has 
no  means  to  obtain  possession  of  any  pro- 
perly whatever  under  that  deed ;  and,  further, 
'  that  a  gift  under  the  Mahomedan  Law  is  not 
valid  without  delivery  of  possession,  and 
that  it  is  evident  from  the  Hibanamah, 
"^rhtdh  the  defendant  admits,  that  he  agreed 
4q  p%y  ID  plaiotiS  the  sum  of  Rs.  loo  on 
account  of  dower.  This  amount  is  re- 
coverable as  other  debts  upon  contracts,  and 
the  present  suit,  therefore,  is  maintainable 
in  this  Court.  The  defendant's  pleader 
likewise  contends  that  suits  for  dower  are 
not  cognizable  by  this  Court,  and  that,  as 
no  stipulation  for  the  payment  of  money 
IS  made  in  the  Flibanamah,  this  action  of 
the  plaintiff  cannot  stand.  She  can  only  sue 
lot  possession  of  the  property  transferred  to 
her  by  gift. 

..  The  points  for  determination  are — 

tsi, — Whether  suits  for  'Den-mohr  are 
cognizable  by  this  Court. 

'  and, — Whether,  under  the  Hibanamah  ad- 
rmitted  on  both  sides,  the  plaintiff's  suit  for 
the  amount  of  Den-mohr  can,  or  cannot, 
He. 

I  do  not  think  that  suits  arising  out  of, 
.and  relating  to,  debts  due  as  Den-mohr, 
are   such  as  are  cognizable   by  the   Small 

Cause  Courts,  because  such  suits  are  of  a 
.difficult  nature  and  involve  the  decision  of 
4)ie  more  intricate  questions,  such  as  those 
which  relate  to  the  marriage  between  the 
husband  and  wife.  Besides,  the  objection  taken 
"by  the  defendant  that,  as  he  has  not  divorced 
S^  plaintiff,  she  cannot  sue  the  defendant 
J^r  the  amount  of  the  Den-mohr,  is  neces- 
sary to  be  decided  according  to  the  provi- 
•sions  ol  the  Mahomedan  Law,  and  is,  there- 
idre,  a  difficult  matter  of  adjudication  not 
¥Pithin  the  competency  of  this  Court. 

2.  From  a  perusal  of  the  Hibanamah,  it 
ajppears  that  the  gift  was  made  in  lieu  of 
the  amount  of  dower  (Den-mohr).  It  is 
■therefore .  one  of  those  kinds  of  gifts  under 
|be  Mahomedan  Law  that  are  called  Hiba-bil 
Iwaz,  This  being  the  case,  the  Pliba-bil 
Iwaz — that  Is,  a  gift  made  in  lieu  of  some 
consideration — is  always  valid  without  deli- 
very of  possession  of  die  gifted  property  to 
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the  donee.  These  kinds  of  gift  resemble 
the  Mahomedan  Law  of  Sales,  and  are  not 
void  without  the  seisin  of  the  donee  (see 
Macnaghten's  Mahomedan  Law,  page  216). 
It  is  also  to  be  remarked  that  the  Hib^a* 
mah  contains  no  such  stipulation  as  to 
plaintiff  being  entitled  to  sue  for  the  reco- 
very of  the  amount  of  Den-mohr,  on  her 
fsuling  to  obtain  possession  of  the  gifted  pro- 
perty ;  and  the  deed  of  gift  admitted  on  both 
sides  is  required  virtually  to  be  set  aside,  if, 
as  prayed  by  the  plaintiff,  the  debt  due  on 
account  of  Den-mohr  be  now  allowed  to 
be  judicially  enquired  into.  Under  these 
circumstances,  I  consider  the  case  not  cog- 
nizable by  a  Small  Cause  Court. 

Translation  0/  Hibanamah. 
Neeloo  Beebee,  daughter  of  Jageer  Para- 

manick — 

I,  Missur  Biswas,  son  of  Nasser  Para- 
manick,  do  hereby  execute  this  deed  of  gift 
that  I  married  you,  having  agreed  to  pay  the 
sum  of  Rupees  100  on  account  of  Den- 
mohr  ;  but,  being  now  unable  to  pay  the  same 
in  cash,  I  do  hereby  convey  to  you,  in  lieu  of 
the  said  money,  as  a  gift,  one  moiety  of  the 
jotes,  Khana-batee  (dwelling-house),  cattle, 
calves,  furniture,  and  moveable  and  immove- 
able property,  both  ancestral  and  self-ac- 
quired, held  by  me  in  my  own  name,  or 
benamee  under  uifdivided  and  undisputed 
possession  and  enjoyment,  as  well  as  one-half 
of  those  I  will  hereafter  myself  acquire  and 
create  ;  and  you  do  from  this  day  hold  and 
enjoy  the  said  moiety  of  which  the  power  of 
transfer  by  sale  and  gift  is  vested  in  you,  and 
that  neither  I  nor  my  heirs  will  have  any 
right  to  claim,  possess,  and  transfer  the  said 
moiety  by  sale  or  gift,  and  that,  if  at  any  time 
I  or  my  heirs  claim  or  enjoy  the  same,  it  will 
be  null  and  void ;  and,  therefore,  I  do  hereby 
execute  this  deed  of  gift  in  lieu  of  the^said 
amount  of  Den-mohr.—  The  end.  Dated 
the  8th  Cheyt  12  pp. 
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judgment  of  the  High  Court. — We  are 
of  opinion  that,  upon  the  document  submit- 
ted to  us  in  this  case,  a  suit  for  loo  rupees 
would  not  lie  in  the  Court  of  Small  Causes. 
Tte  defendant  appears  to  have  conveyed  by 
that  document  to  the  plaintiff,  in  lieu  of  the 
amount  due  to  her  as  dower,  a  half-share  in 
all  his  property  of  every  kind,  moveable  and 
immoveable.  She  is  therefore  entitled,  under 
that  document,  to  one  moiety  of  all  such 
piroperty,  but  cannot  sue  for  the  sum 
Ofiginally  stipulated  for. 


The  i5th  August  1866. 

Present : 

The-Hon'ble  Sir  Barnes  Peacock,  Kt,y  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
'     Judge. 

Damages— Irregularity— Sale  in  execution 

of  decree. 

Reference  to  the  High  Court  by  Baboo  Door- 
gapersaud   Ghose,   Judge    of  the   Small 
.  Cause  Court  of  Santipore, 

Romesh  Chunder  Banerjee 

versus 
Jadob  Chunder  Chatterjee. 

.  The  affixing,  in  the  Principal  SudderAmeen's  Court, 
of  a  notification  of  sale  in  execution  of  a  decree  of  the 
Small  Canse  Court  was  held  to  be  no  irregularity  in 
the  sale  fay  reason  of  which  damages  could  be  recovered 
binder  Section  252,  Code  of  Civil  Procedure ;  the  law 
making  no  provision  foi*the  service  of  the  notification 
of  sale  on  the  judgment-debtor  in  person  or  in  the 
vHlage.iii  which  he  lives. 
.  .  *     -  •  - 

:  Case, — The  plaintiff  sues  the  defendant 
|or  damages  under  Section  252  of  Act  VIII. 
pf  1859,  alleging  that  the  defendant,  having 
obtained  a  decree  against  t^e  plaintiff  in  the 


Santipore  Small  Cause  Court,  caused  it  to 
be  executed  in  the  MoonsifiPs  Court,  and  had 
it  satisfied  by  attachment  and  sale  o*  a  de- 
cree which  the  plaintiff  had  in  the  Principal 
Sudder  Ameen's  Court  at  Santipore,  witb-  ' 
out  serving  on  him  personally,  or  in  the  vil- 
lage where  he  resides,  the  sale-notificatioa  ' 
usually  issued  in  such  cases. 

The  defendant  contends  that  the  sale  held 
by  the  Moonsiff  has  not  been  vitiated  by  any 
irregularity,  inasmuch  as  one  of  the  sale- 
proclamations  was  affixed  in  the  Moonsiffs 
Court,  and  another  c(^y  in  the  Comt  ef  the 
Principal  Sudder  Ameen  at  Santipore ;  and 
that  it  is  not  required  by  Act  Vm.  of  1859 
that  it  shall  be  served  on  the  judgmcat- 
debtor  in  person,  or  in  the  vtliage  where  he 
resides. 

A  reference  to  the  records  of  the  Mood- 
siff's  execution-case  shows  that  the  propeity 
was  attached  ^  in  the  Principal  Sadder 
Ameen's  Court  at  Santipore,  that  a  wiilto 
notification  of  the  sale  was  affixed  in  tk 
Court*hou8e  of  the  officer  who  ccmdviBi 
the  sale,  and  another  in  the  Court  of  the 
Principal  Sudder  Ameen  where  the  aUacb- 
ment  was  made. 

I  am  therefore  of  opinion  that  the  affixing 
of  the  written  notification  of  sale  in  the 
Principal  Sudder  Ameen's  Court-house  tf 
Santipore  was  a  virtual  service  of  it  in  the 
town  of  Santipore  where  the  ^^^rh^w'g^ 
was  made ;  that  the  law  makes  no  prorisioa  d 
for  serving  the  sale-notification  on  the  judg- 
ment-debtor in  person,  or  in  the  village  in 
which  he  lives ;  and  that  the  plaintiff  is  en- 
titled to  no  damages  in  consequence  of  there 
having  been  no  irregularity  in  the  sale. 

The  case  has  accordingly  been  dismiaed 
subject  to  the  opinion  of  the  High  Court. 

Judgment  of  the  High  Court,— We  cwt^ 
our  opinion  that  the  judgment  of  the  Cam 
of  Small  Causae  in  this  case  ia  oorrect. 
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The  1 2th  September  1866. 

Present : 

T8e  Hon'ble  J.  P.  Norman  and  L.  S. 
Jackson,  Judges, 

Jurisdiction  (of  Small  Cause  Coart) — Suit  by 
co-sharer  for  contribution  of  Goyernment 
Rerenne* 

Reference  to  the  High  Court  hy  Baboo  Pun- 
chanun  Banerjee,  Judge  of  the  Small 
Cause  Court  of  Hooghly, 

Modoosoodhan  Mozoomdar  and  others 

versus 

Bindoobashiny  Dossee  and  others. 

A  suit  by  one  co-dharer  of  an  estate,  who  has  paid 
Government  revenue  to  save  the  estate  from  sale, 
Afrainst  another  sharer  for  his  share  of  the  Government 
revenue  so  paid,  is  not  maintainable  in  a  Court  of 
Small  Causes  under  Section  6,  Act  XI.  of  1S65. 

Case, — The  plaintiffs,  describing  them- 
selvjes  as  i  anna  10  gundahs  sharers  of  Kis- 
mut  Palerah  and  Patool  Pergunnah  Barroh, 
and  of  Juroorah  and  JulkurGopeenauthpore, 
•sue  Bindoobashiny  Dossee,  alleging  her  to 
be  an  8-gandahs  sharer  of  tlie  above  estates, 
for  contribution  in  respect  of  arrears  of  re- 
venue due  from  1270  to  1272  paid  by  them 
in  excess  of  their  quota  to  save  the  entire 
estate  from  sale.  The  defendant  denies  the 
demand,  and  pleads  that  she  is  a  i6-gundahs 
sharer  of  the  estates  in  question,  and  not  an 
eight-gundahs  sharer  as  she  is  represented 
by  the  plaintiffs  to  be ;  that,  being  a  Hindoo 
female  of  rank,  and  thus  unable  to  make 
the  Mofttssil  collections  herself,  she  has 
made  over  certain  ryots  of  the  estates  to  the 
plaintiffs  who  have  realized  rents  from 
them,  and  paid  the  Government  revenue,  as 
they  were  bound  to  do,  and  cannot  therefore 
sue  for  contribution;  and  that  an  action 
of  this  kind  cannot  be  maintained  in  a  Small 
Cause  Court. 

The  question  of  law  on  which  the  rul- 
ing of  the  Court  is  solicited  is  whether  a 
suit  of  the  nature  described  above  will  lie 
in  a  Small  Cause  Court.  I  am  of  opinion 
that  it  will  lie,  as  it* clearly  comes  within 
the  purview  of  Section  6,  Act  XI.  of  1865. 
It  is  contended  by  the  pleader  for  the  defend- 
ant that,  even  according  to  the  plaintiff's 
own  allegations,  this  is  not  a  suit  for  money 
due  on  a  bond  or  other  contract,  there  being 
no  contract  by  the  defendant  to  pay  the 
plaintiff  her  quota  of  the  arrears  of  reve- 


nue due  and  paid  by  the  plaintiffs  above. 
But,  though  there  is  no  express,  there  is 
evidently  an  implied,  contract  on  the  part 
of  the  defendant  to  pay  the  money  claimed. 
Wherever  there  are  several  co-sharers  of  an 
estate,  and  any  of  them  pays  the  entire  Go- 
vernment revenue,  to  save  the  estate  from 
sale,  and  to  preserve  the  interest  of  others,  the 
law  would  always  presume  an  undertaking 
on  the  part  of  those  others  to  pay  each  his 
own  quota  of  the  revenue.  Therefore,  the 
claim  of  the  plaintiffs  in  this  case  is  one  for 
money  due  on  a  contract,  and  therefore  comes 
within  the  scope  of  Section  6  of  Act  XL  of 
1 865.  One  objection  may  probably  be  urged 
to  the  jurisdiction  of  Small  Cause  Courts 
to  try  such  cases,  and  that  is,  that  a  question 
of  the  extent  of  the  defendant's  interests 
in  the  estate  arises,  the  defendant. alleging 
it  to  be  16  gundahs,  whereas  the  plaintiffs 
state  it  is  only  8  gundahs.  But  I  think 
this  objection  is  altogether  untenable,  for, 
if  the  interest  of  the  defendant  be,  as  she 
represents  it  to  be,  16  gundahs,  and  not 
8  gundahs,  the  plaintiffs  would  be  entitled 
to  recover  more  from  her  than  they  claim ; 
and  certainly  the  Court  can  have  no  hesi- 
tation to  award  the  amount  claimed,  even 
if  there  be  a  doubt  as  to  more  being  due  to 
the  plaintiffs  than  they  say  there  fs.  As 
regards  the  adjudication  of  the  suit  in  ques- 
tion, the  plea  of  a  greater  interest  in  the 
estate  on  account  of  which  the  revenue  was 
paid  by  the  plaintiffs  than  is  set  forth  in  the 
plaint  cannot  therefore  make  any  difference. 
As  for  the  plea  urged  by  the  defendant,  that 
she  has  made  over  certain  ryots  to  the  defe^id- 
ants  who"  have  collected  rents  from  .the 
said  r>'Ots,  and  paid  her  quota  of  the 
Government  revenue,  and  that,  in  doing  so, 
she  has  only  acted  in  conformity  with  an 
arrangement  existing  between  them,  and  the 
suit  for  contribution  cannot  be  maintained, 
this  is  altogether  a  question  of  fact  into  which 
the  Small  Cause  Courts  are  not  precluded 
from  enquiring. 

Judgment  of  the  High  C^«r/.— This  is 
a  case  submitted  for  the  opinion  of  •this 
Court  by  the  Judge  of  the  Small  Cause 
Court  at  Hooghly. 

One  of  several  co-sharers  of  an  estate, 
having  paid  Government  revenue  to  save 
the  estate  from  sale,  sued  another  sharer  ih 
the  Small  Cause  Court  for  the  amount  alleged 
to  have  been  paid  by  him  on  account  of 
such  share ;  and  the  question  shortly  is, 
whether  such  a  suit  is  maintainable^  in  a 
Small  Cause  Court  under  Section  6  of  A^ 
XI.  of  1865.      ». 
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The  groand  on  which  the  Judge  of  the 
Small  Cause  Court  assumes  that  he  has 
jurisdiction  is,  that  the  claim  falls  within  the 
description  of  "  money  due  on  bond  or  other 
contract."  It  is  not  alleged  that  there  was 
in  fact  any  contract  between  these  parties. 
TRey  are  simply  joint  sharers,  apparently, 
with  a  great  number  of  other  persons  in  an 
estate.  If  one  of  such  parties,  to  protect 
his  own  interest,  pays  Government  revenue 
whereby  the  share  of  another  is  exonerated, 
he  has  a  remedy,  not  only  under  Section  9 
of  Act  XL  of  1859,  but  by  action  independ- 
ently of  that  enactment;  Instances  of  such 
suits  are  to' be  found  (S.  D.  A.  Rep.,  1850, 
p.  583;  1856,  p.  635;  1858,  pp.  524-S30- 
The  liability  is  not  founded  on  any  contract, 
for  the  several  parties  may  be  strangers  to 
each  other,  but  on  a  duty  arising  from  the 
legal  relations  of  the  parties. 

We  think  that  the  Small  Cause  Court  has 
no  jurisdiction  to  try  the  suit. 


The  17th  September  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Jurisdiction  (of  Small  Cause  Court) 
—Mortgage  of  rents— Bond-debt 

Reference  to  the  High  Court  by  Mr,  C.  D, 
Field,  Officiating  Judge  of  the  Principal 
Court  of  Small  Causes  of  Jessore, 

Mohima  Chunder  Mookerjee 

versus 

Ram  Churn  Roy. 

Where  an  ijara  constituted  a  mortgage  of  the  rents 
as  a  security  for  an  amount  due  on  a  bond,  with  a 
stipulation  that  the  balance,  after  paying  the  jumma 
payable  by  the  mortgagor,  should  be  applied  by  the 
mortgagee  in  payment  of  the  bond— Held  that  the 
Small  Cause  Court  has  jurisdiction  to  try  what  amount 
is  due  on  the  bond,  and  also  to  try  the  question  of  pay- 
ment by  means  of  the  rents  assigned. 

Case. — The  plaintiif  in  this  case  sues  to 
recover  Rupees  296,  being  the  amount  (in- 
cluding interest)  due  on  a  bond  dated  22nd 
Bysack  1271  for  Rupees  200,  payable  in 
Falgoon  1272,  with  interest  al  24  per  cent. 
per  annum.  The  defendant  admits  the  exe- 
cution of  the  bond,  but  pleads,  first,  that  he 
only  received  Rupees  i25^as  consideration 


therefor — on  which  plea,  however,  I  find 
against  him ;  and,  second,  that  he  has  paid 
Rupees  124-2-9. 

The  plea  of  payment  arises  in  thts  war. 
The  defendant  alleges  that,  simultaneoablj 
with  the  execution  of  tlie  monev-bond,  be- 
gave  an  ijara  of  certain  j  urn  mas  to  TanK±- 
nath  Mookopadya,  son  of  the  plaintiff,  who 
took  this  lease  benamee  for  his  father.  No  * 
subpcBna  duces  tecum  was  sen'ed  on  either 
plaintiff  or  his  son,  but  at  the  hearing,  plaiot-*  * 
iff,  being  asked  as  to  the  existence  of 
this  ijara  lease,  admitted  and  produced  it. 
Both  parties  then  adopted  the  document, 
and  the  sole  contention  was  as  to  the  amount 
collected  by  plaintiff  under  this  authority. 
A  translation  of  the  lease  accompanies  this 
reference.  The  following  points  must  be 
noticed : — 

ist, — Neither  party  deny  that  the  lease 
was  part  of  the  entire  transaction. 

2nd. — It  has  not  been  objected,  on  the 
part  of  the  defendant,  that  the  effect  of  the 
lease  is  to  avoid  the  defendant's  personal 
liability  for  the  loan. 

3rd, — Though  the  annual  profits  of  the 
lease  are  Rs.  74-2-9,  it  has  not  been  urged  thit 
plaintiff  is  chargeable  with  more  than  dr 
actual  collections  made  by  him.  The  agns 
ment,  moreover,  contains  a  stipulation  tfatf 
all  receipts  above  this  sum  should  go  to  ibe 
lessor  (though  there  is  no  mention  whether 
they  were  to  be  paid  over  in  cash  or  credited 
to  the  bond-debt),  and  that,  if  the  receipii 
fell  short  of  this  sum,  the  lessor  should  mabe 
up  the  deficiency. 

/fth, — The  profits  of  the  farming  lease  for 
six  years  are  Rs.  74-2-9  x  Rs.  6  =  Rs. 
445-6.  The  amount  of  principal  and  in- 
terest of  the  bond-debt  is  Rs.  200  (48  x  6 
=  Rs.  488). 

jM. — There  is  no  proviso  for  cancelliog 
the  lease,  if  the  bond-debt  be  paid  off,  during 
the  continuance  of  its  term.  On  the  con- 
trary, there  is  an  express  stipulation  llut 
such  payment  is  to  have  "  no  concern"  with 
the  so-called  ijara. 

Now,  that  the  lease  is  not  an  ordinary 
farming  lease  is,  I  think,  evident  from  the 
fact  that  the  lessee  was  not  to  benefit  br 
the  excess  collections  over  the  sum  of 
Rs.  74-2-9.  The  question  then  arises:  ''Is 
'Mhe  transaction  an  usufructuary  mortgage 
"  in  the  form  of  a  lease  V  \i  the  transac* 
tion  is  to  be  viewed  in  this  light,  the  further 
question  \iill  arise  :  "  Can  this  Court  enqniie 
''into    the    alleged    payment,    or    (haviaf 
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*•  regard  to  the  nature  of  the  entire  transac- 
"  tion)  is  its  jurisdiction  wholly  barred  ?  " 
-  Now,  with  respect  to  the  first  question,  I 
may  c^ote  the  language  of  Mr.  Story 
(Equity  Jurisprudence,  Volume  II.,  page  197): 
"As  to  what  constitutes  a  mortgage,  there 
"  is  no  difficulty  whatever  in  Courts  of 
"Equity,  although  there  may  be  technical 
"embarrassments  in  Courts  of  Law.  The 
"  particular  form  or  words  of  the  conveyance 
^*  are  unimportant,  and  it  may  he  laid  down 
"  as  a  general  rule,  subject  to  few  exceptions, 
"  that,  wherever  a  conveyance,  assignment, 
"or  other  instrument  transferring  an  estate 
"  is  originally  intended  between  the  parties 
"  as  a  security  for  money  or  for  any  other 
"encumbrance,  whether  this  intention  ap- 
"  pears  from  the  same  instrument  or  from  any 
"other  (or  even  by  parol  evidence,  as  Mr. 
"  Smith  adds  in  his  Manual  of  Equity,  page 
"279),  it  is  always  considered  in  equity  as  a 
"mortgage,  and  consequently  is  redeemable 
"  upon  the  performance  of  the  conditions  or 
."stipulations  thereof.  *  *  *  *  So  in- 
"  separable  indeed  is  the  equity  of  redemption 
"from  a  mortgage,  that  it  cannot  be  dis- 
^  annexed  even  by  an  express  agreement 
"of  the  parties."  Now,  I  think  the  pre- 
sent case,  which  is  rather  i^ne  of  assign- 
ment than  of  lease,  falls  within  the  above 
definition  of  a  mortgage;  and  the  stipu- 
lation that  the  payment  of  the  bond-debt 
within  the  terms  of  the  so-called  lease 
should  have  no  concern  therewith,  is  disposed 
of  by  the  concluding  portion  of  the  passage 
quoted.  I  think,  therefore,  looking  to  ihe 
conduct  of  the  parties,  and  applying  the 
above  exposition  of  the  law,  that  the  present 
transaction  must  be  regarded  as  a  mort- 
gage. 

The  next  question  that  arises  divides 
itself  into  two  points,  viz. :  is/,  Viewing  the 
transaction  as  a  mortgage,  is  the  jurisdiction 
of  this  Court  wholly  and  entirely  barred? 
jwr(/,  If  not,  is  it  barred  as  to  an  enquiry  into 
the  alleged  plea  of  payment  ?  "  If  by  the 
terms  of  the  contract,"  says  Mr.  Mac- 
pherson  (Work  on  Mortgages,  page  1 1),  "  the 
mortgagee  is  to  look  to  the  usufruct  of  the 
land  for  the  payment  of  both  principal  and 
interest,  the  mortgagor  is  not  personally 
liable  for  the  payment  of  either  in  the  ab- 
sence of  a  special  agreement  that  he  shall  be 
so."  Now,  in  the  present  case,  although 
there  is  no  special  contract  to  this  effect, 
no  objection  has  been  raised  on  this  score, 
and  I  think- the  mortgagee  is  not  debarred 
from  choosing  this  particular  one  out  of 
those  remedies  open  to  him. 


I  now  come  to  consider  whether  this 
Court  has  jurisdiction  to  enquire  into  the 
plea  of  payment,  under  the  particulars  of 
the  case.  The  late  Judicial  .Commissioner 
of  the  Punjab  has,  I  find,  ruled  that  Courts 
of  Small  Causes  cannot  enter  into  such  en- 
quiries (Judicial  Commissioner's  Letter  No. 
227  of  15th  January  1862,  to  the  Judge  of 
the  Court  of  Small  Causes,  Lahore). 

The  present  instance  is  rather  one  of  what 
was  formerly  known  as  "  Vivum  Vadium" 
(see  Addison's  Contracts,  page  250,  and 
Story's  Equity  Jurisprudence,  Vol.  II.,  page 
182),  than  of  "  Mbr/uum  Vadium,"  though 
both  have  been  treated  under  the  general  head 
of  "  Mortgage.  "  When  the  mortgagee  has 
not  (as  in  the  present  case)  been  debarred  from 
making  the  mortgagor  personally  liable,  it 
seems  rather  inequitable  that  he  should  be 
able  to  come  into  Court,  and  ask  for  the 
whole  of  his  money  without  giving  any  ac- 
count of  what  he  has  collected  and  repaid  to 
himself.  It  may  certainly  be  said  that  the 
party  injured  could  have  protected  himself 
by  contract  against  this  contingency,  and 
that  he  has  his  remedy  in  another  Court. 
But  in  India  every  Court  is  a  Court  of 
Equity,  and,  unless  restrained  by  the  terms 
of  the  act  creating  its  jurisdiction,  can  un- 
doubtedly enquire  into  the  whole  of  each 
case  coming  before  it.  A  Court  of  Small 
Causes  has  jurisdiction  in  respect  of  claims 
for  money  due  on  contract  and  in  respect  of 
personal  property.  In  the  present  case,  there 
is  no  question  of  foreclosure,  or  of  claim  to 
the  land  itself.  The  question  of  payment  is 
involved  in  the  consideration  of  the  agree- 
ment collateral  with  the  bond.  If  that 
agreement  is  to  be  regarded  as  a  l^ase,  a 
lease  is  personal  property  (Williams  on  the 
Law  of  Real  Property,  p^ges  8  and  10) ;  and 
the  question  between  the  parties  in  the  pre- 
sent case  is  not  of  the  nature  of  payment  of 
rent  under  this  lease,  which  would  belong 
exclusively  to  a  Revenue  Court.  But  the 
parties  have  treated  the  agreement,  not  as 
a  lease,  but  clearly  as  an  assignment  of 
rents.  And  what  has  been  assigned?  Is 
it  not  the  right  to  collect  the  rents  of  the 
jummas  mortgaged,  the  mortgagor's  con- 
tract with  the  tenants  for  the  payment  of 
rent.^  and  is  not  this  a  chose  in  action 
partaking  of  the  nature  of  personalty,  and 
not  of  realty.  I  think,  therefore,  that  the 
plea  of  payment  may  be  well  disposed  of  by 
this  Court.  I  may  remark  that,  as  between 
the  mortgagee  and  assignee  and  the  temmts, 
there  is  no  question  as  to  the  payment  of  rent 
which  should  be  decided  in  a  Revenue  Court  ; 
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for  the  question  19  not — "  How  much  rent  did 
the  tenants  pay  ? "  but,  as  between  the  as- 
signor and  assignee,  **  How  much  did  the 
latter  receive?'* 

I  solicit  the  decision  of  the  High  Court  on 
the  following  points  : — 

ist. — Whether  or  not  the  transaction  con- 
stitutes a  mortgage. 

2nd, — Whether  or  not  the  jurisdiction  of 
a  Court  of  Small  Causes  is  wholly  barred, 
viewing  the  bond  and  the  ijara  lease  as 
one  transaction. 

jrd, — If  not  wholly  barred,  is  it  yet  barred 
as  to  the  plea  of  payment  ? 

Translalion  0/  Lease. 

To  Taruck  Nsith  Mookhopadhya. 

I  do  hereby  execute  a  term  lease  or 
ijara  pottah  to  the  following  effect.  Ap- 
pertaining to  the  villages  under  the  put- 
nee  of  Mohima  Chunder  Banerjee,  the  put- 
needar  of  the  6  annas  and  8  gundahs  hissa  of 
the  Eastern  girdo  or  division  of  Pergunnah 
Goherpore,  and  comprised  within  the  re- 
sumed biriee  or  grant,  there  is  in  village 
Premchara  a  jumma  of  Rs.  5-7-7^  under 
Goriboollahs  Moodofut ;  and  a  second  jumma 
of  Rs.  2-1-2J  under  that  of  Azim  and 
KoUy  Muddy;  and  a  third  of  Rs.  1 1-6-9-2 
Kurra  under  that  of  Hurroo  Panchoo ;  and 
a  fourth  of  Rs.  9-1-0-2  in  Moujsah 
Khoodrah,  under  the  Moodofut  of  the  Kur- 
mokur  family,  being  a  total  jumma  of 
Rs.  28,  Inclusive  of  costs  and  ijardaree  pay- 
able by  ine.  The  hausi  bood,  or  total  amount 
of  collections  from  the  ryots  of  the  afore- 
said jote  jumma  Brohmutiur,  and  pur- 
chased Brohmuttur  lands  situate  in  villages 
Premchara,  Maunsinghpore,  Pearpore, » and 
Khoodrah,  being  Rs.  102-2-9  per  accom- 
panying forsud,  or  list  of  ryots,  I  do  hereby, 
in  compliance  with  your  application,  execute 
an  ijara  of  the  said  jumma  of  Rs.  102-2-9 
in  your  favor  at  a  fixed  jumma  of 
Rs.  92-2-9,  after  deducting  and  reserving 
Rs.  5  on  account  of  surrunjamee,  or  costs 
of  collections,  &c.,  for  a  term  of  6  years, 
from  1 27 1  to  1276  B.  S.  Being  in  possession 
of  the  said  properly  for  the  aforesaid  term 
in  virtue  of  ijara  rights,  you  will,  durin<? 
the  said  period,  on  demand  pay  the  S udder 
khajana  Rs.  28  of  the  said  jote  jumm^, 
&c.,  to  the  putneedar  Mohima  Chunder 
Banerjee  at  Khoodrah,  and  take  dakhllas 
in  my  name ;  and,  on  receipt  of  the  same,  I 
will  grant  you  dakhilas  fpr  the  amount  of 


the  ij  ir.i.  Deduciing  Rs.  28  00  acoMOt 
of  Sudder  khajana,  you  will  every  year  cause 
the  balance  sum  of  Rs.  74-2-9  to  be  eDdorsed 
as  paid  on  the  back  of  the  bond,  Vherebj 
I  have  borrowed  the  sum  of  Rs.  200  fron 
Mohima  Chunder  Mookerjee,  of  village 
Bundohilla,  of  the  aforesaid  Perg^nnth, 
towards  the  liquidation  of  the  principal  uid 
interest  thereof.  In  the  event  erf  your' 
neglecting  to  pay  this  Sudder  khajamu  and 
the  amount  due  to  my  creditor,  should  anv 
action  be  brought  against  me,  you  will  be 
held  responsible  for  the  same.  If,  opoQ 
enquiry,  the  jumma  laid  down  in  ihe  koMti 
bood  should  be  found  less,  I  shall  make 
up  the  deficiency  by  adding  the  jumma  of 
some  of  my  other  ryots.  Should  any  lyot 
desert  or  abscond  within  the  said  term,  foa 
will  farm  out  the  said  mehaU  and,  shoald  there 
be  in  consequence  any  excess  poUecdon, 
I  shall  be  entitled  to  the  same.  On  the 
other  hand,  should  there  be  any  deficit.  I  will 
make  it  good  accordingly.  Should  I  be  able 
to  clear  off  my  liability  to  the  said  creditor 
within  the  term  of  the  ijara,  the  terms  of 
the  ijara  will  cease  to  be  binding..  I  ac- 
cordingly execute  this  pottah  to  the  abwe 
effect  on  receipt  of  an  ijara  kubooleut. 

Judgment  oj' the  High  Court,— ^^  \\sA 
that  the  ijara  was  substantially  an  assigi- 
ment  of  the  rents  as  a  security  for  the 
amount  due  on  the  bond,  with  a  stipohtioi 
that  the  balance,  after  paying  the  jumffli  of 
Rs.  28  payable  by  the  defendant,  shoaU 
be  applied  in  payment  of  the  bond.  Tiie 
balance  was  fixed  at  Rs.  74-2-9  a  year,  to 
be  endorsed  on  the  bond  in  payment. 

Paragraph  5  of  the  case  stated  by  the 
Judge  of  the  Court  of  Small  Causes  seews 
to  be.  a  mistake.  According  to  the  copy  d 
the  ijara  sent,  it  was  expressly  stipulated  by 
the  ijara  in  the  last  paragraph  but  one,  that 
the  ijara  was  to  cease  if  the  liability  oft 
the  bond  should  be  cleared  off  wiihin  Ac 
term  of  the  ijara. 

It  appears  to  us  that — 

ist. — The  ijara  constituted  a  mortgafe 
of  the  rents,  with  a  stipulation  that  the 
mortgagee  shduld  write  off  Rs.  7 1-2-9  a  year 
in  payment  of  the  bond. 

2«i.-— That  the  Small  Cause  Court  hii 
jurisdiction  to  try  what  amount  is  due  00 
the  bond. 

,7r</.  —And   also    power  to  try  the  qw^ 
tion    of  payment  by    means   of  the 
assigned. 
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The  26th  September  1866. 

Present : 

The  H<^'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  L.  S.Jackson, 

.    y^dge. 

Mahomtdan  Law  of  Dower — Limitation. 

Reference  to  the  High  Court  by  Baboo  Pun- 
chanun  Banerjee,  Judge  of  the  Small 
Cause  Court  of  Hooghly. 

•  Begoo  Jaun 

versus 


Gashee  Bebee. 

Where  a  wife  demanded  only  a  portion  of  her  Den- 
QK>hr  or  dower  from  her  husband,  limitation  as  to  her 
claim  to  the  remainder  will  count  from  the  date  of  her 
husband's  death,  and  not  from  the  date  of  her  former 
demand. 

Cnse\ — The  plaintiff   alleges  that,  at   the 
tfme   of  her  marriage,  her  husband  Basha- 
tooilah  stipulated  to  pay  a  "  Den-mohr/'  or 
dower,  of  Rs.  200 ;  that,  on  her  demanding 
payment  of  Rs.  50  out  of  the  said  amount,  her 
husband  executed  in  her  favor  a  kobalah  on 
fee  nth  Joistee  1267,  whereby  he  conveyed 
to  her  5  cottahs  of  lakheraj  land,  with  the  trees 
ttanding  thereon,  in  lieu  of  the  above  sum  of 
Rs.  50  on  account  of  Den-mohr  or  dower; 
that  there  thus  remained  a  balance  of  Rs.  1 50 
which  was  never    liquidated,  by    her  hus- 
band who  died  in  Falgoon  1271  ;  and  that 
the  defendant,  having  obtained  a  decree  in 
the  Hooghly  Sudder  Ameen's  Court  award- 
ing her  possession  of  1 2  annas  of  the  property 
left  by  the  said  Bashatoollah,  late  husband 
of  the  plaintiff,  is  liable  for  the  above  sum 
of  Rs.  150,  to  lecover  which  from  the  defend- 
ant the  plaintiff  sues.     The  defendant  pleads 
limitation  in  bar  of  the  plaintiff's  claim,  and 
further  contests  his  liability  for  the  whole 
amount  of  the  balance  due  on  account  of 
«  Den-mohr"  or  dower,    she    having  suc- 
ceeded  only  to    12  annas  of  the  property 
left  by  the  plaintiff's  husband,  the  deceased 
Bashatoollah. 

The  question  of  law  submitted  for  the 
decision  of  the  Court  is  whether  the  plaint- 
iff's suit  is  barred  by  the  Statute  of  Limita- 
tion. 

Under  the  Mahomedan  Law  as  laid  down 
in  Macnaghten,  Chapter  VII .,  paras.  20  and  2  2 , 
**  Den-mohr "  or  dower  becomes  due  on 
the  consummation  of  marriage,  or  on  the 
death  of  the  husband  or  wife,  or  on  di- 
vorce ;  and  where  there  is  no  stipulation  as  to 
whether  the  payment  of    dower    is   to  be 

f^iomptor  deferred,  it  is  payable  on  demand. 
n  this  case,  it  appears  that  there  waa  no 


stipulation  of  the  above  nature;  hence  the 
"  Den-mohr,"  or  dower,  is  to  be  considered 
as  payable  on  demand,  or  on  the  death  of 
the  plaintiff's  husband.      It  is  contended  by 
the  defendant  that,  ihe  plaintiff  having  de- 
manded  payment  of   the   "  Den-mohr,"   or 
dower,  on  the  nth  Joistee  1267,  the  period 
of  limitation  will  run  against  her  from  that 
date.     But  on  a  perusal  of  the  kobalah  (a 
translation  of    t^'hich    is    hereto    annexed) 
whereby  the  plaintiff's  husband  conveyed  to 
her   5    cottahs    of    lakheraj    land,   in   lieu 
of    Rs.    50    of  the    whole    Den-mohr    or 
dower,   I  find  that  the  plaintiff  demanded 
only   Rs.   50  out  of  the   total  amount  of 
Rs.    200  stipulated   to  be    paid   as  *' Den- 
mohr"  or  dower,  and  not  the  whole  of  that 
sum ;  so  that  the  demand  in  question  can  be 
no  bar  to  the  plaintiff's  suing  for  the  balance 
of   Rs.    150   within   the    prescribed  period 
of  limitation  from  the  date  of  her  husband's 
death.     If  the  plaintiff  had  demanded  the 
whole  sum  and  been  refused,  her  cause  of 
action  in  regard  to  the  whole  sum  would,  I 
conceive,  have  arisen  from  the  date  of  de- 
mand ;  and,  if  the  plaintiff's  demand  in  regard 
to   Rs.    50  had    been   refused,    she   would 
have  been   precluded   from   suing  for  the 
same,  unless  she  had  done  so  within  the  pre- 
scribed period  of  limitation  from  the  date  of 
demand.     But  in  the  present  instance,  she 
demanded    only   Rs.   50  and   obtained   it; 
consequently  that  demand  cannot  bring  into 
operation  the  Statute  of  Limitation  in  respect 
of  the   balance  of  Rs.    150  from  the   date 
thereof.     In  this  view,  the  plaintiff,  having 
sued  within   i  year  and  6  months  from  the 
date   of   her   husband's   death,   is   in  time, 
whether   the   limitation   of   3   years  as   laid 
down  in  Clause  9,  Section  i ,  or  that  of  6  years 
as  prescribed  by  Clause  1 6,  Section  1  of  Act 
XIV.  of  1859,  be  applicable. 

Translation  of  Kobalah, 
To  Begoo  Jaun  Bebee, 
Daughter  of  Hossein  Khan  deceased, 

of  SonatoUy,  in  Hooghly, 
"  Pergunnah  Arsahr." 
I,  Sheikh  Bashatoollah,  son  of  Nawab 
Jaun  (deceased),  and  grandson  of  Rohomut- 
oollah  (deceased),  of  SonatoUy,  in  Hooghly, 
Pergunnah  Arsahr,  do  hereby  execute  in  the 
year  1267  B.  S.  this  kabalah  in  lieu  of  Den- 
mohr  due  to  you.  I,  having  married  you  in 
accordance  with  the  Mahomedan  Law,  with 
stipulation  for  a  payment  of  a  sum  of 
Rs.  200  as  Den-mohr,  am  living  with 
you.  Now,  on  your  demanding  from  m6  out 
of  the  fixed  **  Den-mohr "  money.  Rupees 
50,  and  being  unable  to  pay  you  the  said  sum 
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in  cash,  I  do  hereby  convey  to  you  my  righi 
and  title  in  5  cottahs  of  lakheraj  land  situ- 
ated in  Sonatolly,  the  boundaries  of  which 
are  given  below,  with  all  its  appurtenances, 
mango,  jack,  and  other  trees,  &c.,  which  I 
am  holding  in  undisputed  possession  under 
alobalah  dated  2nd  Assar  1265,  in  considera- 
tion of  Rupees  50,  in  lieu  of  the  above  sum 
of  Rupees  50  on  account  of  Den-mohr,  and 
deliver  to  you  possession  of  the  same  from 
this  date.  You  shall  hold  possession  of  the 
same,  and  be  entitled  to  enjoy  it  from  genera- 
tion to  generation,  and  dispose  of  it  by  gift 
or  sale.  I  or  my  heirs  shall  have  no  right 
or  concern  in  the  said  premises  ;  any  claims 
that  may  be  preferred  to  the  same  by  me  or 
my  heirs  shall  be  null  and  void.  Now,  having 
made  over  to  you  the  former  kobalah  and 
documents  relative  to  the  said  land,  as  well 
as  my  own  purchase-deed,  I  do  execute  and 
sign  this  kobalah  in  a  sound  state  of  health 
and  mind,  of  my  own  free  will,  in  the  pre- 
sence of  witnesses,  in  lieu  of  Rupees  50  on 
account  of  the  Den-mohr  money. — Dated 
iith  Joistee  1267. 

yudgment  of  the  High  Court, — We  are 
of  opinion  that  the  plaintiflF's  claim  is  not 
barred  by  limitation. 


The  29th  September  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
,    Judge, 

Jurisdiction — Damag^es  for  breach  of  contract 

— Execution. 

Reference  to  the  High  Court  by  Mr,  C  D, 
Linton^  fudge  of  the  Small  Cause  Court 
of  Meherpore, 

Soojun  Mundul 

versus 

Woozeer  Mundul 

A  suit  will  lie  in  the  Civil  Court  to  recover  damag^es 
for  breach  of  contract  by  defendant  to  certify,  or  for  nis 
fraudulently  omitting  to  certify,  in  consequence  of 
which,  on  an  execution  fraudulently  issued  against  the 
plaintiff,  his  property  was  seized. 

Case, — This  is  an  action  brought  by 
plaintiff  to  recover  from  the  defendant 
Rs.  100-6-9  under  the  following  circum- 
stai\ces : — 

It  appears  that  Woozeer  Mundul  brought 
a  suit  for  half  share  of  pac^y,  or  the  value  of 


the  same,  against  Soojun  Mundtii  and  other 
proformd    defendants   in    this   Court,  iw, 
suit  No.  55  of  1866 ;  and  at  the  reqaest  tA 
both  parties  that  case  was  referred  ^o  ai^ 
tration,  and  the  award  made  returnable  ob 
the  26th  of  February  last.     The  award  was  - 
made  on  the  13th  of  Falgoon  1272,  corres- 
ponding  with  23rd    February  1866,  and  it 
awarded  that  defendant  Soojun  Mundul  *is' 
to  <five  to  plaintiff,  viz.y  Woozeer  Mundul 
7  bis  of  paddy,  or  its  value  Rs.  93-5,  anrf  * 
that  a  decree  for  the  same  was  to  be  passed- 
On  the  26th  of  February  the  case  was  taken 
up,  and  in  pursuance  of  the  award  a  decree 
was  passed  for  Rs.  93-5  in  plaintiff's  favof. 
and  signed  by  Mr.  Field  (who  sat  wth  me 
on   that   day)   and    myself.      On   the  31st 
July   last   certain  cattle  of  Soojun  Miudil 
was  attacked  by  Woozeer  Mundul,  and  ob 
the  I  St  August  last  an  application  was  madt 
by  Soojun,  in  which  he  stated  that,  on  the 
1 8th  of   Falgoon   1272,  corresponding  ^itb 
28th  February  1866,  he  had  made  over  th« 
7  bis  of  paddy  mentioned  in  the  award  to 
Woozeer.     I  took  evidence  on  this  point,  as 
Section  11,  Act  XXIII.  of  1861,  enacts  tM 
all   questions   relating   to  sums  alleged  to 
have  been  paid  in  discharge  or  satisfactton 
of  the  decree  br  the  like,  &c.,  &c.,  shall  be 
determined  by^  order  of  the  Court  execntii;     , 
the  decree,  and  not  by  separate  suit.  Bi 
as  the  evidence  proved  that  the  alleged  pay- 
ment of  7  bis  was  made  the  day  after  tk 
date  of  award,  but  prior  to  date  of  decice, 
I  rejected  the  application  on  that  ground  as 
well  as  on  the  ground  that  the  evidence  ins 
untrustworthy.      Soojun  Mundul,  therefore, 
now   brings   the  present  action   10  recoitr 
from  Woozeer  Mundul  the  7  bis  of  paddfi 
or   its  value,  viz.y  Rs.   93-5,   and  costs  of 
execution   of  decree   and    interest  Rs.  6-4 
and   khorakee  for   cows   annas    tx-9,  total 
Rs.  100-6-9,  and  the  defendant  again  deniei 
that  he   received    that*  quantity  of  paddj    . 
from  plaintiff,  and  urges  that  the  action  is 
not  cognizable,  as  there  has  already  been  a 
decree  in  case  No.  55  of  1866  in  his  favor 
for  Rs.  93-5,  which  has  been  realized  fnan 
the  plaintiff. 

The  plaintiff's  pleader  urges  that  this  suit 
is  cognizable  for  the  following  reasons: — 

istly. — ^That,  when  the  decree  in  case 
No.  55  of  1866  was  passed  in  his  pf«- 
sence,  he  had  received  no  instructiofiS 
from  his  client  that  he  had  paid  ihe  paddr 
mentioned  in  the  award  to  the  defend* 
ant ;  and 
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2ndly, — ^That  he  is  prepared  wiih  evidence 
to  prove  that,  at  the  time  of  making  the 
award,  plainlif!  made  an  express  contract 
that  \i€  would  certify  the  payment  of  paddy 
to  the  Court,  but  in  fraud  failed  to  act  up 
'  lo  that  contract. 

I  am  of  opinion,  for  the  reasons  urged  by 
the  defendant  and  others,  that  there  is  no 
allegation  of  any  express  contract  in  the 
j)laint  that  this  auit  is  not  cognizable,  as  it 
was  the  plaintiff's  duty  to  have  informed  his 
pleader  about  the  alleged  payment  of  paddy, 
and  the  decree  was  not  passed  behind  his 
pleader's  back  and  collusively  obtained.  But 
as  the  High  Court  expressed  an  opinion  in 

the    case    noted    in 
.^^  l?l^  J""?  ^^k        the    margin    that,    if 

AhimiaBtbeeand another,      ^^^«,„   -.Jr  ^^\a   u«   ^ 

plaintiffs,  n^oney  is  paid  by  a 

nersus  judgment-debtor      to 

Pooroochurn  Roy,  defend-    a   judgment-creditor, 

Sutherland's  Rulings  on  and  in  making  such 
References  from  Mofussil  payment  there  was 
Stnall  Cause  Courts,  p.    ^n    express    contract 

*  that  the  latter  should 

certify  the  payment  to  the  Court,  and  in  fraud 
l^ils  to  do  so,  the  judgment-debtor  might 
jj^ave  a  cause  of  action  against  the  jvidgment- 
^editor ;  and,  as  it  was  further  held  in  the 

The  4th  July  1865.  case    noted    in    the 

Rainlochua(phintiff),ap-     margin-  that    a   suit 

peHant,  lies  for  specific  per- 

MadhubChunder  (defend,    formanceof  a  contract 

ant),  respondent.  in  respect  Ot   an  ad- 

Weekly  Reporter,  vol.  3,     justment  subsequent 

^' '  *^'  to,  and  for  property 

beyond,  the  decree,  notwithstanding  Section 

11   of  Act  XXIII.  of  1861,  which  applies 

only  to  subject-matters  relating  to  the  decree, 

I  beg  to  submit  the  following  point  in  the 

decision  of  the  High  Court : — 

Is  the  plaintiff's  suit,  under  the  circum- 
stances above  stated,  cognizable  by  a  Civil 
Coart  ? 

Judgment  of  the  High  Court, — We  are 
of. opinion  that  the  plaintiff  is  entitled  to  sue 
the  defendant  to  recover  damages  for  breach 
of  his  contract  to  certify,  or  for  fraudulently 
omitting  to  certify,  in  consequence  of  which, 
on  as  execution  fraudulently  issued  against 
him,  his  property  was  seized. 

The  plaintiff  does  substantially  ask  for  the 
damages  sustained  by  the  execution,  for  he 
asks  for  Rs.  6-6  on  account  of  costs  of  exe- 
cution. 

The  Judge  should  raise  the  proper  issues 
to  determine  the  merits. 

Vol.  VI. 


The  8th  December  1866. 

Present : 

The  Hon  ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S,  Jackson, 

Jurisdiction— Suit  by  Secretary  and  Manijfer 
of  a  Government  Aided  School—Damag^es— 
Improvements  to  another's  house—Presamp- 
tion  of  Gift 

Reference  to  the  High  Court  by  Mr.  C.  D, 
Linton,  Judge  of  the  Court  of  Small 
Causes  of  Chooadangah, 

Sreehurry  Roy,  Secretary  and  Manager  of 
the  Government  Aided  School  at  Kooral- 
gachee,  Plaintiff, 

versus 

Mr.  James  Hills,  of  Nischindapore  Factory, 

Defendant, 

Baboo  Sreenath  Doss  Jot  Plaintiff. 

Mr.  /?.  T.  Allan  for  Defendant. 

Suit  by  the  Secretary  and  Manager  of  a  Government 
Aided  School  for  damages  against  the  owner  of  the 
school  premises  for  breaking  down  the  building  and  re« 
moving  the  materials  belongmg  to  plainti£E. — Held  that 
the  plaintiff,  as  Secretary  and  Manager,  could  maintain 
the  action  for  the  benefit  of  the  school ;  that  on  the  facts 
the  plaintiff  was  not  entitled  to  greater  damages  than 
had  been  awarded  to  him  for  the  value  of  the  materials 
removed  by  the  defendant,  or  to  comi>ensation  for  the 
improvements  made  by  him  to  the  building ;  and  that 
there  was  no  presumption  of  gift  in  the  case. 

Case.-^Tms  was  an  action  in  form  Trover 
and  Trespass  to  recover  from  the  defendant 
the  sum  of  Rs.  500  after  abandoning  an  excess 
of  Rs.  106- 1 3-9,  and  the  following  is  the 
plaint  and  the  pleas  pleaded  by  defendant : — 

"  Action  on  Damage. 
Suit  laid  at  Rupees  500. 

The  defendant,  being  dispossessed  of  the 
Government  Aided  School  premises  which 
is  at  Koorulgachee  under  my  mans^- 
ment,  maliciously  brought  a  complaint 
against  me  in  the  Deputy  Collectorate  of 
this  sub-division  in  suit  No.  19  of  1865,  and 
obtained  possession  on  the  14th  Maugh  1373 
under  a  decree  of  the  said  Court ;  and  while 
in  the  month  of  Maugh  aforesaid  the  school 
premises  were  in  his  possession,  he  took  the 
undermentioned  bricks,  wood,  lime,  and 
soorkee  which  were  stored  for  the  purpose 
of  erecting  the  verandah  of  the  school  and 
roof,  &c.,  of  the  hall  therein,  and  having 
broken  down  the  roof  of  the  4  cast  and  w^st 
side-rooms,  took  all  the  wood  thereof,  and  also 
broke  down  and  destroyed  14  verandah 
pillars.  An  appeal  having  been  mad^  by 
me,  the  decree  of  Ae  Lower  Court  was  revers- 
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edon  the  13th  March  1866  ;  and,  in  conform- 
ity with  the  orders  of  the  Court,  I  had  on 
the  15th  of  Bysack  1273  got  possession  of 
the  broken  walls  of  the  four-sides  of  the 
aforesaid  school  premises,  irrespective  of 
tjje  roof  of  the  4  rooms,  as  well  as  of  the 
hall.  Then  on  the  21st  Bysack  of  1273, 
many  of  the  defendants'  people  appeared  and 
forcibly  broke  the  said  walls  and  levelled 
to  the  ground,  therefore  the  value  of  the 
aforesaid  materials  in  stock,  as  well  as  of 
the  wood  which  the  defendant  had  taken  on 
breaking  the  roof,  amounts  to  Rs.  210-5-6, 
and  the  cost  of  re-lDuilding  the  school  premis- 
es will  amount  to  Rs.  396-8-3,  making  an 
aggregate  of  Rs.  606-13-9;  and  after  relin- 
quishing Rs.  106-13-9,  ^^^s  action  is  brought 
for  the  recovery  of  the  amount  of  damages 
from  the  defendant  ^0  the  extent  of  Rs.  500." 

Pleas, 

*'  Plaintiff  has  no  right  of  action,  as  he  is 
not  the  owner  of  the  school,  but  only  the 
manager. 

The  school  was  not  built  for  the  purposes 
of  the  Government  Aided  School. 

That  Mr.  Furlong,  the  manager  of  the 
defendant,  built  the  school  with  defendant's 
funds. 

That  neither  plaintiff  as  manager,  nor  the 
Government,  have  any  right  to  the  school  or 
to  the  things  belonging  thereto,  but  defend- 
ant has  the  right,  and  therefore  this  action 
cannot  be  maintained. 

That  no  right  of  the  plaintiff  or  of  the 
Government  is  disclosed  in  the  plaint,  there- 
fore action  cannot  be  heard. 

That,  as  the  expenses  for  repairing  the 
school  has  not  been  incurred,  hence  actioiT' 
premature. 

That  defendant  obtained  possession  of  the 
school  under  the  decree  of  a  competent  Court, 
and  hence  no  action  can  lie  against  him  by 
the  plaintiff. 

That  plaintiff  complained  in  the  Fouz- 
darry  against  Gobind  Chunder  Mozoomdar 
and  others  for  breaking  the  school,  therefore 
the  present  action  for  damages  cannot  be  sus- 
tained by  plaintiff  against  the  defendant. 
.    Not  guilty. 

Damages  excessive. 

That  plaintiff  was  never  put  into  posses- 
sion of  the  school  by  defendant  or  any 
body  on  plaintiff's  behalf,  and  therefore  the 
application  made  to  the  Assistant  Collector 
of  Chooadangah  for  ejectment  of  plaintiff 
was  an  error  on  the  part  of  the  defendant's 
pi  00k  tear." 

On  the  evidence  adduced,  I  found,  as  a 
fact,  that  the  building*  mentioned  in  the 


/ 


plaint  was  built  by  Mr.  Furlong,  the  manag- 
er of  the  defendant,  with  defendant's  fundi 
and  for  the  express  purposes  of  a  school 
in  the  year  1265  (corresponding  witlf  1896): 
ihat  the  Police  and  some  Deputy  CollectOR 
occupied   it  for  a  short  period,    and  tbal- 
Government  aid  was  not  obtained  till  ijrd 
June    1863,   when    the   school    was   esub* 
lished  in  the  said  building ;  that  there  was  no' 
possession  given  by  defendant  to  plaintiff  or 
any  other  party  on  his  behalf  of  the  faOA  " 
building ;  that  plaintiff  entered  into  posses* 
sion  of  the  said  building  without  the  leave uhI 
license  of  the  defendant,  but  that  the  ie^  - 
fendant  by  his  conduct  and  acts  a^cquiesccd 
in  such  possession  ;  that  after  the  Crdn&Q 
when  the  plaintiff  was  repairing  the  sclioc4 
defendant  obstructed  him  in  doing  fio;thit, 
notwithstanding    such   Obstmction,   plimtX 
much  improved  the  value  of  the  $aiiie;thil 
from  the  acts  of  the  defendant  or  his  people; 
plaintiff  was  well  aware  that  his  poasessioB 
was  considered    unlawful    by    th:   defenft- 
ant ;  that  no  rent  was  ever  asked  for  hj^ir 
paid   to  the  defendant  by  plaintiff  or  ai^ 
other  person  for  the  said  building  :  that  de- 
fendant ejected  the  plaintiff  from  the  saU 
building  under  the  provisions  of  Section  25. 
Act  X.  of  185*9,  ^"^  ^^i^l^  ^^^  assistance «f 
the  Assistant  Collector  of  Chooadangah  0t 
24th   January    1866  ;   that  the   plaintiff  M 
the    13th  March  1866  was  again  pot  into 
possession  of  the  walls,  the  remains  ol  tke 
said  building  under  orders  of  the  CoUednf. 
he  having  held  that  the  Assistant  CoUeclor 
acted  without  jurisdiction    in   the  matier; 
that  during  this  interval  defendant's  peopk 
broke  down  the  said  building  and  removed 
the  materials,  &c.,  mentioned  in  the  pkiil; 
ihat  plaintiff  was  the  Manager  and  Secretaf 
of  the  said  school ;  and  as  snch  the  proper 
party  to  maintain  this  action  as  r^;ards  ike 
materials  which  were  not  attached  to  ihe 
school,  and  which  were  the  property  o^  the  , 
school;  that  defendant  according' to  tbe  ^ 
maxim   "  respondant  superior*'   was  liable 
for  the  acts  of  his  servants  or  agents  who 
removed  the  said  materials,  and  I,  accordiif- 
ly,  hold  that  he  was  liable  for  the  valne  of 
the  same,  viz.,  Rs.  90.   I  therefore  give  jod^- 
ment  for  this  sum,  in  plaintiff's  favcft,  with 
costs  thereon  subject  to  the  opinion  of  the 
High  Court  on  the  following  points  : — 

Firstly. — Whether  the  plaintiff,  as  Maal- 
ger  and  Secretary  of  the  said  school,  is  ihe 
proper  party  to  maintain  this  action.  \ 

Secondly, — Whether  the  plaintiff,  on  Ihe 
facts  as  found,  is  entitled  to  recover  giOEter 
damages  than  that  awarded  him. 
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7%/W/v.— Whether  the  plaintiff,  on  the 
facts  as  found,  is  entitled  to  any  compensa- 
tiou  for  the  improvements*  made  by  him  as 
Managef  and  Secretary  to  the  said  school ; 
and — 

•    Fourthly. — Whether  any  presumption  as 
to  a  gift  on  the  facts  as  found  arise  in  this 


It  was  argued  on  the  part  of  the  plaintiff  ; 
that  bare  possession  is  sufficient  to  entitle  | 
him  to  maintain  this  action  against  the  de- 
fendant, and  to  recover  the  full  damages 
taeotioned  in  the  plaint;  but,  if  this  is  not 
sufficient,  a  presumption  arises  on  the  evi- 
dence that  the  school  was  built  for  the  pur- 
poses of  a  school  by  Mr.  Furlong,  and  from 
die  fact  that  the  Government  Aided  School 
was  established  therein  not  unknown  to  the 
dtf endant ;  and  from  the  fact  that  the  school 
"mi^  greatly  improved  in  value  by  the  plaint- 
iff, that  the  defendant  by  his  conduct  and 
4u:t5  made  a  gift  of  the  building,  and  that 
this  is  confirmed  by  an  application  filed  by 
the  defendant  in  the  Sudder  Ameen's  Court 
il  K'tahnaghur  to  withdraw  from  his  suit. 
'  No    doubt   in   trespass    and    trover   bare 
'possession  in   the   plaintiff  without  a   legal 
title  is  sufficient  as  against  a  wrong-doer,  but 
iKrt  as  against  the 'real  owner,* and  the  differ- 
lence   between   trover   and  trespass   is  this, 
that  trespass  will  be  for  a  wrbngful  taking 
«of  goods,  although  they  may  have  been  re- 
turned— trover    will    not,   unless  they  have 
heen  previously  used  or  otherwise  converted 
or  treated  in  a  manner  equivalent  to  it ;  and 
trover  will   lie  where  there   is   a  wTongful 
taking — trespass    will   not.     But,   when  the 
.'defendant  disputes  the  title  to  the  land  or 
.  messuage  in  which  the  trespass  is  alleged  to 
■have  been  committed,  both  the  possession 
and  title  are  in  issue,  and  ihe  defendant  may 
tthow  that  the  plaintiff  Is  the  trespasser,  and 
not  the  defendant. 

:  Now,  in  the  present  case,  the  defendant 
:could,  if  he  chose,  according  to  the  ruling  in 
iBtowne  vs,  Dawson,  1 3  Ad.  and  E.  629,  have 
ftemoved  the  plaintiff  by  main  force  when 
he  took  possession  of  the  messuage  as  a 
trespasser,  cannot,  by  the  very  act  of  trespass, 
immediately  and  without  acquiescence  on 
the  part  of  the  owner,  become  possessed  of 
the  land  or  house  upon  which  he  has  tres- 
passed, and  which  he  tortiously  holds ;  but 
if  he  is  allowed  to  continue  on  the  land  or 
house,  and  the  owner  of  the  same  sleeps  upon 
his  rights,  and  makes  no  effort  to  remove 
him,  he  will  gain  a  possession,  wrongful 
though  it  be,  and  cannot  be  forcibly 
ejected.     A  mere  intruder  upon  land  who 


has  been  allowed  to  run  up  a  hut  and 
occupy  it,  has  no  right  to  the  hut  or  to  the 
possession  thereof,  and  the  landlord  may 
enter  and  pull  down  the  hut  about  the  ears 
of  the  occupants,  and  remove  the  material?, 
Davison  vs.  Wilson,  1 1  Q.  B.  890,  17  Law 
J.  Q.  B.  196;  Burling  vs.  Read,  11  Q.  B. 
904.  The  rightful  owner  cannot,  in  any 
case  where  he  has  a  right  of  entry,  be  made 
responsible  in  damages  for  a  trespass  upon 
his  own  lands,  for  he  is  not  a  trespasser  if. 
he  has  a  right  to  go  upon  it ;  but,  if  he  as- . 
saults  and  expels  persons  who,  having  ori- 
ginally come  into  possession  lawfully,  con- 
tinue to  hold  unlawfully  after  their  title  to 
occupy  has  been  determined,  he  may  be 
ihade  responsible  for  the  assault,  and  be . 
indicted  for  the  forcible  entry,  Newton  vs, 
Harland,  i  Sc.  N.  R.  492,  but  he  cannot 
be  made  responsible  in  damages  for  the  ex- 
pulsion, Pollen  vs.  Brewer,  7  C.  B.  N.  S. 
373 ;  6  Jur.  N.  S.  509. 

"  Where  a  breach  of  the  peace,"  observes 
Parke  B,  "  is  committed  by  a  free-holder, 
who,  in  order  to  get  into  possession  of  his 
land,  assaults  a  person  wrongfully,  holding 
possession  of  it  against  his  will,  although- 
the  free-holder  may  be  responsible  to  the 
public  in  the  shape  of  an  indictment  for  a 
forcible  entry,  he  is  not  liable  to  the  other 
party.  It  is  a  perfectly  good  justification 
to  say  that  the  plaintiff  was  in  possession  of 
the  land  against  the  will  of  the  defendant 
who  was  owner,  and  that  the  defendant  en- 
tered upon  it  accordingly."  Harvy  versus 
Bridges,  14  M.  and  W.  442;  i  PIxch.  261; 
Davison  versus  Wilson,  11  Q.  B.  890 ; 
Meriton  versus  Coombs,  9  C.  B.  787  ;  Law  J. 

C.  P.  336. 

In  the  present  case  it  appears  that  plaintiff, 
prior  to  the  ejectment  under  Act  X.,  had  no 
title  at  all,  and ,  that  he  was  possessed  of 
the  messuage  only  as  a  trespasser,  and  his 
again  being  put  into  possession  under  orders 
of  the  Collector  did  not  give  him  a  better 
title ;  he  is  therefore  still  to  be  considered  a 
trespasser,  consequently  he  cannot  recover 
more  than  the  value  of  the  materials  which 
were  the  properly  of  the  school,  and  which 
were  not  attached  to  the  messuage.  He  can- 
hot  also  recover  any  thing  for  the  improve- 
ments, as  he  was  conscious  that  he  was  a 
trespasser,  and  with  that  conviction  in  his 
mind  made  the  improvements ;  this  was  also 
done  in  direct  opposition  to  the  orders  of 
the  defendant.  I  think  the  remarks  of  Lord 
Chancellor  Clare  in  Kinney  versus  V^tovAit^i 
Bridgw.  Par.  Cas.  462,  519  cited,  Argu*- 
ment ;  Austin  versus  Chamber.  6  CI.  and  Fin. 
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31,  See,  per  Lord  Brougham  C,  Perrott  versus 
Palmer,  3  My*  and  K.  640,  apply  with  pecu- 
liar force  to  the  present  case  as  regards  the 
improvements. 

"  As  lo  the  equity  arising  from  valuable  and 
lasting  improvements,  1  do  not  consider," 
HTfe  Lordship  remarked,  "  that  a  man,  who 
is  consciou9  of  a  defect  in  his  tide,  and  with 
thtot  conviction  on  his  mind  expends  a  sum 
o^  money  in  improvements,  is  entitled  to 
avail  himself  of  it.  If  the  person  really 
entitled  to  the  estate  will  encourage  the 
possessor  of  it  to  expend  his  money  in 
improvements,  or  if  he  will  look  on,  and 
suffer  such  expenditure,  without  apprising 
the  party  of  his  intention  to  dispute  his  title, 
and  will  afterwards  endeavour  to  avail  him- 
self of  such  fraud  upon  the  ground  of  fraud, 
the  jurisdiction  of  a  Court  of  Equity  will 
clearly  attach  upon  the  case." 

It  has  also  been  held  that  a  tenant  can 
only  obtain  nominal  damages,  unless  he 
gives  evidence  of  the  time  for  which 
he  is  entitled  to  occupy,  Twentyman  versus 
Ktiowles,  13  C.  B.  221. 

Some  evidence  was  adduced  on  the  part 
of  the  plaintiff  to  prove  that  Mr,  Furlong 
built  the  School,  partly  with  aid  of  donations 
and  materials,  but  the  evidence  was  any 
thing  but  trustworthy,  and  this  point  was 
not  much  pressed  on  the  argument.  But, 
granting  that  this  was  so,  the  maxim 
^^  quicquid  plantatur  solo  solo  cedif' 
applies,  as  the  rule  is  that,  if  the  materials 
of  one  person  are  united  to  the  materials 
belonging  to  another  by  the  labor  of  the 
latter  who  furnishes  the  principal  materials, 
the  property  in  the  joint  produce  is  in  the 
latter  by  right  of  accession.  This  rule  of 
the  Roman  and  English  Law  was  acknow- 
ledged in  Merritt  versus  Johnson,  7  Jons. 
Rep.  473,  and  it  has  been  applied  by  Molloy 
De  Jure  Maritimo  b.  2,  ch.  i.  Sec.  7,  to 
the  case  of  building  a  vessel.  According 
to  the  doctrine  of  the  Pandects,  Dig.  6,  i, 
61,  if  one  repairs  his  vessel  with  another's 
Materials,  the  property  of  the  vessel  remains 
in  him;  but  if  he  builds  the  vessels  from 
the  very  keel  with  the  materials  of  another^ 
the  vessel  belongs  to  the  owner  of  the 
materials.  The  property  is  supposed  to  fol- 
low the  keel,  proprietas  iotius  navis  carince 
causam  sequiinr.  If  A  builds  a  house  with 
his  own  materials  upon  the  land  of  B,  the 
land,  said  Pothier,  is  the  principal  subject, 
and  the  other  is  but  accessory  ;  for  the  land 
can^'subsist  without  the  building,  but  the 
building  cannot  subsist  without  the  land  on 
which  it  stands  ;  and  IhA-efore  the  owner 


of  the  land  acquired  by  right  of 

the  property  in  the  buildbig.    It  \%  tke 

thing  if  A  builds  a  house  on  his  otm  laai 
with  the  materials  of  another,  for  tie  \kA 
perty  in  the  land  vests  the  properly  kk  t)it 
building  by  right  of  accession,  and  the- 
owner  of  the  land  would  only  be  c^Hged{il 
bound  to  answer  at  all)  to  ansver  to  die 
owner  of  the  materials .  for  the  value  of ' 
them.  By  the  French  Civil  Code  the  gei^ 
eral  principle  is  that  the  property  of  tkr  ' 
soil  carries  with  it  the  property  of  aU  ifail 
which  is  directly  above  and  under  it  <Art 
552);  this  covers  all  erections  and  voifef  - 
made  on  or  within  the  soil ;  and  if  made  if 
a  third  person  with  his  own  materiai^  fht 
owner  has  a  right  to  keep  them  by  the  qgkl 
of  accessbn,  on  reimbursing  to  the  emiar 
the  value  of  the  materials  and  price  «f 
workmanship  without  any  regard  l»  At 
value  which  the  soil  may  have  a»)Uited 
thereby.  Miller  versus  Michond,  u  BoIl 
&c.  225,  Section  2,  Kent's  Corns.,  pagot.^te, 
463. 

Lastly,  as  to  the  presumption  arising  is 
this  case  as  to  a  gift. 

I  am  certainly  at  a  loss  to  find  tbM  Wf 
such  presumption  arises  either  on  the  en- 
dence  before  ibe  or  from  the  condnct  wf 
acts   of   the   defendant;    on    the   oooMff 
I  think  that  the  presumption  is  wbdUy  it 
other  yray,  &/s.,  that  it  was  an  act  of  accomM* 
dation  or  toleration  on  the  part  of  the  di^ 
fendant  to  acquiesce  in  the  possession  of  tte 
plaintiff,  and  no  presumption  can  arise  ab 
the  petition  filed  by  defendant  in  the  Suddv 
Ameen's  Court,  as  a  storm  did  take  plaoe 
in  April,  and  it  is  not  surprising  that  Ike 
bare  walls  of  the  school  should  have  bees 
blown  down,  as  it  is  proved  in  the  . 
case  that  the  school  had  been  prior  tb 
broken  down  by  defendant's  people,  vA 
the  materials  of  the  same  removed  thett* 
from;  in  order  to  get  over  tbi^  ugly  fait   i 
of   the  business,  the  action  was  brousKi  ^ 
and  the  petition  subsequently  filed  to  «kl« 
draw  from  the  suit. 

On  the  subject  of  presumption,  GoodeM 
on  Evidence  says,  pages  616,  627:  '^Tke 
presumption   arising  out  of    posseasiofi  it 
conclusive  or  otherwise,  according  to  te 
circumstances.    But  in  such  cases  as  tfaoia 
of  trespass  on  real  property,  the  mere  pot- 
session  as   against  the   wrong>doer  woiU 
constitute  an  absolute  presumpiion;  asiaa 
case  of  injury  to  personal  chattels  vobH 
the  presumpiion,  coupled  with  proof  of  snae 
special  property  in  the  chattel,  constitalet 
complete  title  for  the  purpose  of  the  action* 
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*'  Of  coarse,  were  the  rightfulness  of  the 
wsession  itself  the  subject  of  the  litigation, 
In  the  case  of  an  action  of  ejectment 
bfonglft  for  recovery  of  land,  the  mere  fact 
of  possession  could  not  defeat  the  action. 
-  ••  Where  the  question  is  one,  not  of  the 
mere  existence  of  a  presumption,  but  of  the 
strength  a^chable  to  it,  this  of  course 
would  be  very  much  increased  by  the  length 
6t  the  possession ;  since,  if  things  are  ordi- 
*nanly  ptesumed  to  have  been  rightly 
tcansacted,  d  fortiori  would  they  be  so  after 
a:  lapse  of  time,  and  which  is  expressed  by 
tKe  maxim,  Ex  diulurnitate  omnia  presu- 
imiuiur  rite  et  solemniier  esse  acta.  The 
greater  the  lapse  of  time,  the  greater  the  pro- 


fession would  obviously  add  strength  to  the 
^iresamption. 
*.  ''But  not  only  is  possession  a  presump- 
tion in-  favor  of  a  rightful  ownership,  but 
we.  have  seen  that,  in  all  cases  of  a  sustain- 
ed possession,  under  a  beneficial  ownership, 
Mramiag  only  some  collateral  muters  to 
make  it  Jegal  in  point  of  form,  all  sorts  of 

I  resumption  will   be    made  to  supply  the 
irmal  defect  and  complete  the  title;  and 
iparticulariy  in  the  instance  *of  matters  con- 
ttimtmg    an     original     creation     of    title, 
whether   public   or  private.  'Thus,   in   the 
absence    of    their    production,    there   have 
^bhtn  presumed  Acts  of  Parliament,  Grants 
oor  Letters  Patent  from  the  Crown,  Endow- 
ments, Conveyances  of  Legal  Estates,  Inquisi- 
itions,  Fines,  Recoveries,  Bye-laws  of  Corpora- 
ttk>tis,  and  in  fact  almost  every  foundation  of 
title.' 

The  principle  of  presumption  is  not  only 
tcMkfmed  to  the  Support  of  a  rightful  title, 
ilmt  it  has  been  allowed  to  prevail  to  defeat 
fan  unrighteous  defence.     See  Cherry  versus 
Heilring,  4  Exchequer  Reports,  page  630. 
ill  60  in  the  appeal  case  of  Rajah   Pedda 
.  Vencatapa  Naidoo  Bahadur  versus  Aroovalee 
•Aoodrapa  Naidoo  and  another,  reported  at 
p.  13,  No.  3.  Vol.  6,  Suth.  W.  R.  Privy  Coun- 
'  eit  Cases,  it  was  held  that  the  zemindar 
could  not  eject  his  officers  from  their  house 
.  of  which  they  had  long  possession  without 
clear  pro^f  of  title  on  his  parr,  and  that  in 
lodia  the  title  of  possession  must  prevail  un- 
til a-  good  title  is  shown  to  the  contrary. 
Mr.  Baron  Parke,  in  delivering  the  judgment 
of  their  Lordships,  says :   "  It  appears  that 
'  both  parties  proceeded  to  show  their  title  to 
-.fhfs  house;  but  neither  party  was  able  to  give 
satisfactory  evidence  of  title ;  and  the  Court 
of  Sudder  say.  and  say  very  properly,  that 


the  long  possession  which  the  respondents 
have  had  in  the  house  is  a  sufficient  proof 
of  title  in  the  first  instance ;  and  that,  as  the 
appellant  was  not  able  to  give  satisfactory 
proof  that  he  has  the  title  in  him,  the  pos- 
session on  the  part  of  the  plaintiffs  must  pre- 
vail;  and  that  principle  is  a  perfectly  just 
principle.  It  is  for  them  to  judge  who  are 
much  more  competent  to  do  so  than  we  are, 
whether  the  possession  under  such  circum- 
stances as  (00k  place  in  this  case  was  a 
satisfactory  proof  of  title.  Probably  in  this 
country  we,  who  are  well  acquainted  with 
the  customs  here,  should  say  that,  if  a  ser- 


lability    of    regularity    the    law    assumes,    ^ant  lived  in  a  house  appropriated  to  a  ser- 
aad  the  absence  of  disturbance  of  the  Pos-f^^^^   ^^.^  ^^^^1^  ^^^^^^  ^^^^  ^^  j^f,^,„,^ 

from  that,  that  the  possession  of  the  servant 


was  the  possession  of  the  master;  but  the 
customs  and  usages  in  the  East  Indies  may 
be  different  in  that  respect;  and,  as  the 
Court  have  drawn  an  inference  from  the  pos- 
session, that  that  is  evidence  of  title,  we  are 
not  in  the  position  to  say  the  contrary.  We 
think,  in  the  absence  of  any  proof  to  the 
contrary,  we  must  suppose  the  inference  to 
be  correct,  that  they  were  possessed  in  their 
own  right.  The  principle  upon  which  the 
Court  has  proceeded  is  perfectly  correct. 
The  title  of  possession  must  prevail  until 
a  good  title  is  shown  to  the  contrary." 

The  judgment  of  the  High  Court  was  deliver- 
ed as  follows  by — 

Peacock,  C,y.—k%  to  the  first  question 
submitted  to  us  by  the  Judge,  we  answer 
that  the  plaintiff,  as  Manager  and  Secretary 
of  the  school  in  question,  is  the  proper  party 
to  maintain  this  action  for  the  benefit  of  the 
school . 

On  the  second  we  think  that  the  plaintiff 
on  the  facts  as  found  is  not  entitled  to  re- 
cover greater  damages  than  those  which 
have  been  awarded  to  him,  viz.,  Rs.  90. 

7'>i/>i/y.— That  the  plaintiff,  on  the  facts  as 
found,  is  not  entitled  to  any  compensation  for 
the  improvements  made  by  him  as  Manager 
and  Secretary  to  the  said  school. 

Fourthly.— V^^  think  there  is  no  presump- 
tion of  gift.  The  decree  of  the  Judge  should 

stand.  * 
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The  8ih  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 

Justice,  and  the  Hon'ble  L.  S.  Jackson, 

fudge. 

Jurisdiction— Suit  for  wrongful  appropriation— 
Acquittal  by  Criminal  Court. 

Reference  to  the  High  Court  by  Baboo 
Doorgapersad  Ghose,  Judge  of  the  Court 
of  Small  Causes  of  Kishnaghur. 

Doorga  Dass  Laha,  Plaintiffs 

versus 

Doorga  Chum  Sha,  Defendant, 

Claim  for  Rupees  81  forcibly  taken  on  the 
2nd  Bysack  1273. 

A  suit  for  money  forcibly  taken  from  the^  plaintiff 
by  the  defendant  is  maintamable  in  the  Civil  Court, 
notwithstanding  the  defendant's  acquittal  in  the  Crimi- 
nal Court  on  the  charge  of  robbery. 

Case, — The  plaintiff  stated  that,  on  the  2nd 
Bysack  1273,  he  went  to  Koolbaria  to 
purchase  cocoons.  The  defendant  meeting 
him  there  asked  him  to  pay  back  his  (defend- 
ant's) money,  which  the  plaintiff  alleged  be 
never  took  from  him.  An  altercation  ensued, 
on  which  the  defendant  assaulted  him,  and 
snatched  from  him  the  money  claimed  in  the 
suit. 

The  defendant  pleaded  that  he  was  not 
liable,  and  that  the  case  was  not  cognizable 
in  the  Civil  Court,  as  the  plaintiff's  com- 
plaint in  the  Criminal  Court,  charging  the 
defendant  with  robbery  of  the  money,  had 
been  dismissed. 

It  appears  from  the  proceedings  of  the 
Criminal  Court,  filed  by  the  defendant,  that 
the  plaintiff  brought  a  complaint  in  the 
Criminal  Court  of  Kishnaghur  of  assault  and 
robbery  against  the  defendant.  The  Deputy 
Magistrate,  after  examining  witnesses  of  the 
plaintiff,  and  instituting  a  local  investigation 
into  the  matter,  fined  the  defendant  Rupees 
10  for  the  assault,  and  dismissed  the  charge 
of  robbery. 

Now,  the  issue  to  be  adjudicated  in  this 
suit  was  whether  a  charge  of  felony,  after 
having  been  dismissed  by  a  criminal  author- 
ity, could  be  turned  into  a  cause  of  action 
cognizable  by  a  Civil  Court^ 


Holding  that  the  defendant,  when  acqoit- 
ted  of  the  charge  of  robbery  by  the  CrimtotI 
Court,  \vas  not  liable  to  be  sued  for  tbe 
amount  in  the  Civil  Court,  I  have  di!m»s- 
ed  the  suit  contingent  upon  tbe  opinion  of 
the  High  Court. 

The  judgment  of  the  High  Court  was  deli' 

vered  by — 

Peacocky  C.J. — We  are  of  opinion  that,  if 
the  defendant  be  found  to  have  taken  the 
money,  he  is  a  trespasser,  and  is  liable  to 
plaintiff  for  what  he  took.  The  fact  of  the 
defendant's  haying  been  acquitted  on  the 
charge  of  robbery  does  not  at  all  affcci  tbe 
case. 


The  8th  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Just  ice  J  and  the  Hon'ble  L.  S.  Jacksoo, 

Judge. 

Hou8e-Rent--Set-off— Unauthorized  repaiftlf 

tenant 

Reference  to  th^  High  Court  by  Moulw 
Syud  Imdad  Ah\  Judge  of  the  Court  if 
Sviall  Causey  of  Afozufferpore, 

Musst.  Zummeerunnissa,  Plaintiff, 

versus 

Mr.  E.  Gaj'er,  Defendant. 

In  a  suit  for  house>rent,  the  tenant  cannot  be  alloMd 
to  set-off  a  sum  exp.  nded  by  him  in  repairing  tbeboitte 
without  authority  from  the  plaintiff. 

Case. — The  plaintiff  sues  the  defeodtBt 
for  Rs.  491,  together  with  interest  doe  on 
account  of  house-rent,  commencing  fran 
March  to  August  1866,  on  a  lease  executed 
on  the  24th  November  1864. 

The  defendant  admits  that  Rs.  480  is  doe 
from  him  on  account  of  house*rent,  iMt 
raises  two  objections :  ist,  thar  he  was  pre- 
pared to  pay  the  rent  of  the  house  monthly; 
but,  in  consequence  of  the  mooktear  of  tbe 
plaintiff  failing  to  furnish  him  with  a  receipt 
duly  stamped  (though  he  was  repeatedlr 
desired  to  do  so),  he  was  unable  to  liquidate 
the  amount ;  hence  plaintiff's  claim  for  io* 
terest  and  costs  cannot  be  entertained ;  Wi 
that  he  having  expended  Rs.  366-9-6  in  it- 
pairing  the  house,  he  therefore  claims  a  set- 
off of  that  amount  from  Rs.  480  due  to  tbe 
plaintiff,  and  is  willing  to  pay  the  babmce 
Rs.  1 13-6-6. 
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I  am  of  opinion  that  the  firsi  objection 
raised  by  the  defendant  is  adnoissiblc.  With 
-  regard  to  the  second  objection,  Baboo  Ram 
BahadOor  Sing,  pleader  of  the  plaintiff,  argues, 
firstly^  that,  with  reference  to  Section  121,  Aft 
-  VIII.  of  1859,  a  set-off  may  be  claimed,  if  the 
amount  claimed  by  the  defendant  be  a  "  debt ;" 
secondly^  that  the  amount  claimed  on  ac- 
count of  repairs  of  the  house  cannot  be  enter- 
tained in  a  Small  Cause  Court  under  Section 
•  6,  Aft  XI.  of  1865.  Even  if  a  claim  of  this 
nature  be  cognizable  in  this  Court,  the  point 
for  adjudication  will  be,  can  the  defendant's 
claim  to  a  set-off  on  account  of  the  repairs 
done  to  the  house,  without  the  sanction  of 
the  plaintifF,  be  entertained  ? 

Mr.  Lingham  for  the  defendant  argues 
that  the  meaning  of  the  word  "debt"  men- 
tioned in  Section  121  of  the  Code  of  Civil 
Procedure,  according  to  Shakespeare's  Hin- 
doostanee  Dictionary,  is  "  dain/'  which  has 
reference  to  every  description  of  monetary 
transaction ;  that  the  translation  of  the  Act 
in  the  Oordoo  Gazette,  liaving  reference  to 
debt  only,  i  e.y  "kurja,"  is  certainly  wrong; 
^iiat,. according  to  the  terms  of  the  lease,  the 
onus  of  repairing  the  house  seems  to  rest 
with  the  plaintiff  by  way  of  contract ;  hence 
the  claim  of  set-off  in  thrs  case  must  be 
looked  at  in  the  light  of  a  contract,  and  is, 
therefore,  cognizable  in  this  Court. 

As  defendant  has  admitted  the  claim  of 
the  plaintiff,  7.72;.,  Rs.  480,  on  account  of  house- 
rent  which,  it  appears,  he  was  ready  to  pay, 
had  the  plaintiff  granted  him  receipts  with 
the  proper  stamps  afhxed  to  them,  a  circum- 
0lance  which  has  also  been  proved  by  the 
deposition  of  the  witnesses  examined  on  be- 
half of  both  the  parties ;  and  as  the  plaintiff's 
¥akeel  had  not  objected  to  the  correctness 
•  of  the  amount  expended  in  repairing  the 
'  house,  besides  the  correctness  of  the  amount 
of  the  repairs  has  been  sworn  to  by  the  de- 
fendant himself  and  his  two  witnesses,  I 
-have  therefore  given  the  plaintiff  a  decree 
:Sor  the  full  amount  of  Rs.  480  without  costs 
and  interest,  on  the  understanding  that,  should 
Ihe  set-off  claimed  by  the  defendant  be 
allowed  by  the  High  Court,  the  sum  of 
Kb.  1 13-6-6  will  be  given  to  the  plaintiff  after 
deducting  Rs.  366-9-6  on  account  of  repairs 
of  the  house. 

I  am  of  opinion  that  the  meaning  of  the 
word  debt  is  ''  kurja,"  as  has  been  used  in 
the  translation  of  the  Aft  in  the  Oordoo 
Gazette.  It  also  appears  to  me  that  any 
fixed  or  liquidated  amount  should,  in  its 
legal  acceptation,  be  considered  a  ''debt.'' 
The  terms  of  the  lease  do  not  authorize  the 


deduction  of  the  amount,  if  any,  expended 
by  the  defendant  towards  the  repairs  of  the 
house  from  the  rent.  On  the  contrary,  it 
stipulates  that  the  repairs  will  be  executed 
by  the  plaintiff.  Hence  the  plea  of  set-off  of 
the  expenses  of  the  repairs  of  the  house, 
which  is  a  disputed  point,  and  stands  in  seed 
of  proof,  cannot,  under  Section  6,  Aft  XI.  of 
1865,  be  entertained  and  disposed  of  in  this 
Court;  consequently,  I  think  that  the  sum 
of  Rs.  366-9  6  cannot  be  given  credit  to  in 
the  rent  of  the  house. 

At  the  request  of  Mr.  Lingham,  pleader 
of  the  defendant,  I  beg  respectfully  to  solicit 
the.  opinion  of  the  High  Court  on  the  above 
point  of  law. 

The  Judgment  of  the  High  Court  zvas  deli- 
vered asfolioivs  dy — 

Peacocky  C,y, — We  are  of  opinion  that 
the  Judge  was  right  in  refusing  to  allow  the 
defendant  to  set  off  the  amount  expended  by 
him .  in  repairing  the  house.  He  had  no 
authority  to  expend  that  sum  and  to  debit 
the  plaintiff  with  it. 


The  8th  December  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  ^/.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 

Executors  (Liability  oO« 

Reference  to  the  High  Court  by  Baboo 
Punchanun  Banerjee,  Judge  of  the  Small 
Cause  Court  of  Hooghly, 

MT,L,].?^ulPlaintif, 

versus 

Mr.  J.  S.  Donohoy  and  others. 
Defendants, 

No  one  for  Plaintiff. 

Baboo  Debendro  Narain  Bose  for 
Defendants. 

Although  the  executor  defendants  first  gave  orders 
for  a  third-class  funeral  for  the  deceased,  yet,  as  they 
by  their  conduct  induced  the  plaintiff  to  furnish  a  second- 
class  funeral,  they  were  hela  liable  to  pay  for  the  same, 
whether  they  had  assets  or  not.  ' 

Case, — The  plaint  sets  forth  that,  on  the 
death  of  Mr.  Mullens,  the  husband  of  de- 
fendant No.  3,  the  defendant  No.  2,  Mr. 
E.  R.  Gonsalves,  one  of  the  executors  to 
the  estate  of  the  deceased,  sent  for  the  plainit- 
iff;  and  with  the  consent  of  the  defendant 
No.  I,  the  other  executor,  and  the  defend- 
ant No.  3,  the^wife,  and  the  defendant  No. 
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4,  the  son  of  ihe  deceased  Mr.  Mullens,  gave 
orders  for  a  coffin  and  other  articles  for  the 
funeral  of  the  deceased,  in  accordance  with 
which  ordeis  the  plaintiff  supplied  the  same. 
The  plaintiff  therefore  sues  both  the  execut- 
ors Messrs.  Donohoy  and  Gonsalves,  and 
Mm.  Mullens,  the  wife,  and  Mr.  H.  W. 
Mullens,  the  son  of  the  deceased,  to  recover 
Rupees  298,  being  the  .cost  of  the  said  coffin 
and  articles  and  the  amount  of  his  fees. 
The  defendant  No.  i,  Mr.  J.  S.  Donohoy, 
pleads  that  he  is  not  liable  for  the  plaintiff's 
claim,  as  he  is  no  longer  an  executor  to  the 
estate  of  Mr.  Mullens,  deceased,  having 
rendered  his  accounts  to  the  Judge  of  the 
district  of  Hooghly,  and  that  he  gave  verbal 
orders  only  for  a  third-class  funeral.  The 
defendant  No.  2,  Mr.  E.  R.  Gonsalves, 
also  pleads  non-liability,  alleging  that  he  is 
only  a  nominal  executor  to  the,eslate  of  the 
deceased,  whose  assets  have  not  yet  been 
found  out;  that  he  and  the  other  executor, 
Mr.  J.  S.  Donohoy,  ordered  a  third-class 
funeral,  and  he  has  no  objection  to  pay  for 
a  third-class  funeral ;  that  on  the  grave-yard 
the  wife  and  the  son  of  the  deceased  said 
that  the  estate  was  well  able  to  bear  the 
expenses  of  a  better  funeral  than  had  been  or- 
dered ;  and  that  he,  being  a  nominal  executor, 
stood  silent,  and  that  he  cannot  say  who 
undertook  the  funeral.  The  defendants 
Nos.  3  and  4,  -the  wife  and  the  son  of  the 
deceased,  Mr.  Mullens,  respectively,  have 
not  appeared. 

From  the  pleadings  of  both  parties,  the 
following  issues  of  law  arise : — • 

1st, — Whether  the  defendants  Nos.  i  and 
2,  the  executors  to  the  estate  of  the  deceased 
Mr.  Mullens,  having  stood  by  when  the  de- 
fendants Nos.  3  and  4  gave  orders  for  a 
second-class  funeral,  and  such  funeral  having 
been  furnished  by  the  plaintiff,  the  defend- 
ants Nos.  I  and  2  are  liable  to  pay  for  the 
same,  though  they  at  first  gave  orders  for 
a  third-class  funeral  1 

2nd. — Whether  the  executor  defendants 
are  liable  beyond  the  assets  of  the  deceased 
taken  charge  of  by  them ;  and  in  the  event 
of  their  not  using  due  diligence  in  finding 
out  the  assets  of  the  deceased,  they  should  be 
personally  liable  to  the  extent  of  the  assets 
they  have  neglected  to  ascertain  and  take 
charge  of  ? 

yd. — Whether  the  executor  No.  i,  Mr. 
J.  S.  Donohoy,  having  rendered  his  ac- 
counts to  the  Judge  of  Hooghly.  as  alleged 
by  him,  is  exempt  from  liability  to  the 
plaintiff's  demand  1  • 


^Ih. — Whether  the  defendants  Nos.  3  aid  ^ 
4,  Mrs.  Mullens  and  Mr.  H.  W.  MuUeai, 
the  wife  and  son  of  the  deceased,  who  or- 
dered a  second-class  .funeral,  and  tcf  vbon 
the  deceased  left  all  his  property  by  his  will, 
are  liable  along  with  the  executor  de-  . 
fend  ants  "i 

With  regard  to  the  first  issue,  I  am  of 
opinion  that,  as  the  defendants  Nos.  i  and  1, ' 
the  executors  to  the  estate  of  the  deceased, 
Mr.  Mullens,  did  not  object  to  the  plaintiffs  * 
furnishing  a  second-class  funeral,  and  ac- 
cepted the  same,  they  are  liable  to  pay  ior 
such  a  class  of  funerals. 

With  regard  to  the  second  issue,  I  ihiak 
that  there  can  be  no  question  that,  when  m 
executor  neglects    to    ascertain    and  uie 
charge  of  the  assets  of  a  deceased  penoD. 
he  must  be  held  liable  to  any  one  eolitlod 
to  be  paid  out  of  th3  assets.     In  this  case 
the  defendant  No.    i,  Mr.  J.  S.  Donofasf, 
one  of  the  executors,  has  filed  an  accoiot 
showing  that  the  sum  of  Rupees  20 1-1 5^9 
has  been  realized  from  the  estate  of  the  deco^ 
ed,  and  that  he  has  paid  away  Rupees  i53*i*Si 
leaving  a  balance  of  Rupees  48-14-6,  and  the 
defendant  No.  2,  Mr.  E.  R.  Gonsalves,  kis 
filed  a  list  of  the  effects  of  the  dec^asid 
taken  charge  of  "by  hiip,  the  value  of  whidi 
he  alleges  does  not  exceed  Rupees  40,  Mi 
which  he  says  tire  still  in  his  hands ;  he  als 
alleges  that  a  horse  of  the  deceased  has  beta 
taken  charge  of  by  the  Magistrate  of  Hoog^ 
ly.     From  an  authenticated  copy  of  the  vil! 
of  the  deceased  filed  by  the  plaintiff  (copy 
whereof  is  hereto  annexed),  which  the  d^ 
fend  ants  do  not  object  to  as  spurious,  it  ap- 
pears that  the  deceased  left  all  his  property 
to  his  wife,  the  defendant  No.  3,  to  be  en- 
joyed by  her   during  her  lifetime,  and  to 
devolve  after  her  death  on  his  son,  the  d^ 
fendant  No.  4,  and  that  the  defendants  Nos. 
I  and  2  were  appointed  executors  to  pay  all 
legal   expenses.    The  executor  defendancs 
do  not  allege  that  there  is  no  more  monejr 
due  to  the  estate  of  the  deceased  than  that 
of  which  the  defendant  No.  i  has  filed  ao 
account,  nor  any  other  effects  of  the  deceas- 
ed than  those  specified  in  the  list  filed  by 
the  defendant   No.   2,  while  the  will  dis- 
closes the  existence  of  more  assets.    In  aay 
view  of  the  case,  as  the  defendants  Nos. } 
and  4  ordered  a  second-class  faneral,  and 
the  defendants  Nos.  i  and  2  by  their  coo- 
duct  induced  the  plaintiff  to  furnish  such  a 
funeral,  and  as  Section  279  of  the  IndiaJi 
Succession  Act  provides    that  funeral  ex- 
penses must  first  be  defrayed  out  of  tl* 
estate  of  a  deceased  person,  I  am  of  op* 
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aion  tjaat  all  the  defendants  are  liable  to  the 
plaintiff,  who  is  entitled  to  have  his  claim 
satisfied  out  of  the  estate  of  the  deceased 
throiiS:h  the  executor  defendants. 

As  to  the  third  issue  I  believe  that  the 
mere  fact  of  rendering   an  account  to  the 
District  Judge,   of  monies  alleged   to  have 
been  received  by  an  executor,  does  not  ex- 
onerate him  from   Kability   as   against   any 
person  who  is  entitled  to  have  his  claim  to 
'  which    the    law    gives    priority    over    other 
debts,  satisfied  from  the  estate  of  a  deceased 
person.     In  the  present  case  it  appears  that 
the   account  filed  by  the  defendant  No.   i 
does  not  show  that  there  is  no  other  mo- 
ney due  to  the  estate  of  the  deceased.     On 
the  contrary,  it  appears  from  the  examina- 
tion  of  the   defendant  No.    r,    Mr.   E.  R. 
•'Gonsalves,  that  the  defendants  Nos.  3  and 
4,  the  wife  and  son  of  the  deceased,  distinct- 
ly stated  on  the  burial-ground,  in  the  pre- 
'^enoe  of  the  executors,  that  the  estate  could 
■well  afford  to  meet  the  expenses  of  a  better 
futieral  than  a  third-class   one.     The   de- 
fendant No.   I,   Mr.   Donoho/s   putting   in  ! 
'before  the  Judge  an  account,  which  does  not  j 
'itself  purport  to  be  an  exhaustive  one,  but  \ 
'which   simply  shews  certain  monies  which 
be  choise  to  recover,  cann6t  at  all  exempt 
'him  from  liability. 

The  fourth  issue  has  alreatly  been  dispos- 
ed of  in  detennining  the  second  one,  and  it 
is  unnecessary  to  enter  into  it  separately. 

The  Judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock,  C./.— We  think  that  the  Judge 
is  right  in  holding  that  the  defendants 
are  liable.  He  says  that  defendants  Nos.  3 
and  4  ordered  a  funeral  of  the  second  class, 
and  that  defendants  Nos.  i  and  2,  by  their 
conduct,  induced  the  plaintiff  to  furnish  the 
funeral.  It  does  not  matter  whether  they 
,bad  assets  or  not.  If  they  induced  the 
plaintiff  to  furnish  the  funeral,  they  are  in 
either  case  liable  to  pay  for  it. 


The  8th  December  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Mooktars—Section  i^  Act  XX.  of  1865— 

Jurisdiction. 

Reference  to  the  High  Court  by  Mr,  C,  D, 
Fields  Officiating  Judge  of  the  Principal 
Court  of  Small  Causes  at  Jessore, 

Vol.  VI. 


Muddun  Mohun  Biswas,  Mooktar. 

I'he  mere  bringing  a  plaint  to  a  valceel  for  his  s^fna- 
ture  by  a  mooktar,  not  duly  quklifi«d,  is  not  an  acting 
as  a  mooktar  which  renders  the  party  liable  to  a  fine 
under  Section  13,  Act  XX.  of  1865. 

The  Jud^  of  a  Court  of  Small  Causes  has  no  jurisdic- 
tion in  such  a  matter,  unless  the  plaint  was  one  to  be 
presented  to  that  Court.  • 

Order  if  Judge,  dated  22nd  August 
1866, — Muddun  Mohun  Biswas  in  my  pre- 
sence brought  a  plaint  belonging  to  Shiishee 
Mookee  Dossee  to  the  vakeel  Joy  Kishto 
Roy  Chowdhry  for  signature,  and  admits  to 
me  that  he  is  acting  as  a  mooktar  under  a 
general  power  of  attorney  from  Koonj  Be- 
haree  Biswas,  her  husband.  The  plaint  is  a 
Civil  Court  plaint,  and  the  man  admits  that 
he  has  no  certificate  authorizing  him  to 
practise  as  a  mooktar  in  a  Civil  Coiut.  I 
impound  the  papers,  and  direct  the  man  to 
show  cause  why  he  should  not  be  fined  for 
acting  without  authority  as  a  mooktar  in  this 
Court. 

Order  of  Judge,  dated  2^rd  August 
1866, — The  defendant  asks  to  have  two  days 
allowed  to  show  cause.  I  grant  the  request. 
Order  of  Judge,  dated  2jth  August 
1866, — The  defendant  Muddun  Mohun  Bis- 
was has  filed  a  written  statement,  and  has 
orally  shewn  cause  why  he  should  not  be 
dealt  with  under  the  provisions  of  Act  XX. 
of  1865  (Section  (3)  for  practising  as  a 
mooktar,  without  having  obtained  a  pro- 
perly stamped  certificate  authorizing  him 
to  practise  as  such  in  a  Court  of  Small 
Causes.  He  does  not  wish  me  to  enter  into 
the  question,  whether  or  not  his  acts  amount- 
ed to  "practising  as  a  mooktar."  He 
desires  to  admit  this  point,  and  to  obtain  the 
decision  of  the  Court  on  the  following  ques- 
tion, viz.,  "  Can  he  practise  as  a  mooktar 
without  a  certificate  in  the  Civil  Courts 
until  such  time  as  arrangements  have  b6en 
completed  for  conferring  Civil  Court  certi- 
ficates?" He  has  obtained  a  certificate 
authorizing  him  to  practise  'in  the  Criminal 
Courts.  He  urges  that  he  wishes,  to  obtain 
a  certificate  for  the  Civil  Courts  also,  and 
that  he  is  willing  to  present  himself  for 
examination  in  order  to  qualify  for  such 
certificate;  that  there  are  no  Icuhes  on  bis 
part,  and  that  he  should  not  be  debarred 
from  following  his  former  profession,  until 
he  has  been  shewn  unfit  and  wanting  in 
qulification  under  the  new  rules. 

I  think,  however,  the  question  he  wishes 
to  be  decided  must  be  answered  in  the  ne- 
gative. Act  XX.  of  1865  came  into  operation 
on  the  first  day  of  January  1866.  The 
defendant    was^    notwithstanding    its   pro* 
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visions,  enabled,  by  Section  i,  Act  XXIX.  of 
1865,  to  continue  to  practise  for  a  further 
period  of  six  months,  viz,^  up  to  the  end  of 
June;  but  on  the  ist  day  of  July  last,  he 
ceased  to  enjoy  any  exception  from  the  pro- 
visions of  Act  XX.  of  1865  ;  and,  as  the  law 
allows  me  no  discretion  in  the  matter,  I 
apprehend  that  I  cannot  permit  him  to 
practise  as  a  mooktar,  without  his  render- 
ing himself  liable  to  the  penalty  prescribed 
by  Section  13  of  the  Pleaders  and  Mooktars 
Act.  Whether,  until  arrangements  be  made 
for  granting  Civil  Court  certificates,  that 
liability  should  in  all  cases  be  enforced,  is  a 
question  of  some  difficulty,  looking  at  the 
express  prohibitions  contained  in  Section  5, 
and  one  which  1  do  not  now  decide.  Indivi- 
dually I  would  not  enforce  it  in  the  case  of 
a  mooktar  of  whose  character  I  was  assured, 
if  I  was  satisfied  that  I  could  permit  him  to 
practise  without  its  being  my  duty  to  en- 
force it. 

Deciding  the  question  raised  by  the  defend- 
ant in  the  negative,  1  hold  him  liable  to 
the  penalty  prescribed  by  Section  13,  Act 
XX.  of  1865,  for  that  he  did,  on  the  22nd 
day  of  August  1866,  practise  as  a  mooktar 
in  this  Court,  without  having  obtained  a 
properly  stamped  certificate  authorizing  him 
to  practise  as  such,  and  I  direct  that  he  pay 
a  fine  of  one  rupee. 

RefereJice  by  the  fudge. — Un«ler  Section 
42,  Act  XX.  of  1865,  my  order  is  subject  to 
revision  by  the  High  Court.  I  think,  there- 
fore, that  this  petition  should  properly  be 
presented  to  the  High  Court,  who  would  then 
call  for  the  papers,  if  it  appeared  proper  to 
do  so.  But,  as  there  may  be  some  doubt  as 
to  whether  the  petition  ought  not  to  be  pre- 
sented through,  and  forwarded  by,  this  Court, 
1  think,  on  the  present  occasion,  1  shall 
scarcely  act  wrongly  in  forwarding  the 
papers  of  the  case  with  this  petition  for  the 
order  of  the  High  Court. 

The  Judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock,  C.7.— By  Section  11,  Act  XX. 
of  1865,  mooktars  duly  admitted  and  en- 
rolled may,  subject  to  the  conditions  of  their 
certificates  as  to  the  class  of  Courts  in  which 
they  are  authorized  to  practise,  appear  and 
act  in  any  Civil  Court.  This  is  an  authori- 
ty which  they  did  not  possess  previously  to 
the  passing  of  that  Act.  They  are  not 
authorized  to  exercise  such  functions  until 
duly  ^uahfied  under  the  provisions  of  the 
Act.  In  the  present  case  the  mooktar 
merely. brought  a  plaint  to^a  vakeel  £pr  his 


signature.  We  think  that  that  wa^  not 
acting  as  a  mooktar,  and  that  the  person  in 
question  did  not  thereby  render  himsdl 
liable  to  a  fine.  * 

It  is  stated  by  the  Judge  that  the  plaim 
was  a  Civil  Court  plaint.  But  it  is  not  ♦ 
stated  that  it  was  a  plaint  to  be  presented 
in  the  Court  of  Small  Causes.  Unless  it 
were  a  plaint  to  be  presented  in  that  Cooit, 
the  Judge  had  no  jurisdiction,  as  the  pro- 
ceeding could  not  be  in  any  sense  ^said  to  be  * 
practising  in  the  Court  of  the.  Judge  of 
Small  Causes  who  imposed  the  fine. 

It  is  said  that  the  mooktar  did  not  ^ish 
the  Judge  to  enter  into  the  question  whether 
or  not  his  acts  amounted  to  practising  as  a 
mooktar,  and  that  he  desired  to  adnait  ihfi 
point,  and  obtain  the  decision  of  ihc  Conrt 
But,  although  he  was  willing  to  admit  tbn 
the  facts  found  did  amount  to  practisinl^a 
a  mooktar,  the  Judge  could  not  properif 
fine  him  without  holding  that  they  did'fio. 

This  is  not  a  question  of  law  submitted 
under  the  Small  Cause  Court  Act,  and  vc 
should  have  had  difficulty  in  answering  it, 
but  for  the  provisions  of  Section  42  of  tin 
Pleader's  Act,  XX.  of  1865.  By  that  Secikw 
every  order  for  imposing  a  fine  passed  under 
the  Act  is  subj^t  to  revision  by  the  Hifi 
Court,  if  the  order  shall  have  been  passed  lif 
a  Court  subordinate  to  that  Court.  As  tk 
order  has  been  brought  before  us,  we  think 
that,  for  the  reasons  above  given,  the  fine 
ought  to  be  remitted.  The  order  must  be 
set  aside,  and  the  fine,  if  paid,  refunded. 

It  also  appears  that  the  papers  were  im- 
pounded by  the  Judge.  They  must  be  given 
back  to  the  mooktar,  if  they  have  not  alreadj 
been  returned  to  him. 


The  8th  December  1 866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S,  Jackson, 
Judge, 

Municipal — House  tax  (due  by  tenant)— Lin- 
bility  of  owner  of  land. 

Reference  to  the  High  Court  by  Baboo 
Doorga  Per  shad  Ghose^  Officiating  J^gt 
of  the  Small  Cause  Court  of  Kishnaghur, 

Wooma  Nundo  Roy,  Plaintiff, 

versus 

Lord  H.  Ulick  Browne,  Defendant, 

The  owner  of  the  land   is  not   liable  for  the  tix 
assessed  on  a  house  built  upon  the  land  by  his  tenant. 

b 
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Case. — The  plaintiff  stated  that  the 
amount  of  hoase-taxes  realized  from  him  by 
the  Chairman  of  the  Kishnaghur  Munici- 
pality was  not  due  by  him.  He,  as  zemin- 
dar, was  in  the  receipt  of  rent  from  Ram- 
nath,  who  lived  in  a  house  built  by  his 
ancestor  on  land  leased  from  his  (plaintiff's) 
ancestor.  This  person,  being  the  owner  of 
the  house  on  which  the  tax  has  been  impos- 
ed, was  liable  for  it,  and  the  tax  ought  to 
have  been  realized  from  him,  and  not  from 
the  plairitiflF,  for  the  simple  reason  of  his 
receiving  rent  from  him. 

The  defendant  pleaded — 

isi. — ^Non-liability. 

2nd. — ^The  defaulter  was  plaintiff's  tenant, 
therefore  the  plaintiff  was  liable  as  owner. 

The  point  to  be  tried  in  this  case  was, 
whedier  the  plaintiff,  as  owner  of  land,  was 
liable  for  house-tax  due  by  his  tenant. 

It  transpired  in  the  trial  of  the  case  that 
one  Ramnath  Dpbey  had  a  pucka  house 
built  on  a  piece  oi  land  belonging  to  the 
plaintiff,  and  for  which  Ramnath  used  to 
.pay  him  an  annual  rent.  This  house  and 
the  land  on  which  it  stood  were  not  sepa- 
rately assessed.  In  the  Register  Book  of 
the  Kishnaghur  Municipality,  Ramnath  has 
been  made  as  owner  of  the  pucka  building 
with  8  coitahs  of  land  and  one  clump  of 
bamboos.  When  the  tax  af  this  property 
fell  into  arrears  in  consequence  of  Ramn^th's 
selling  the  house,  notice  of  demand  was 
issued  to  the  plaintiff  as  zemindar  of  the 
land  for  the  house-tax  due  by  Ramnath. 
The  purchaser  to  whom  the  house  had  been 
sold  did  not  purchase  it  for  living  in  it,  but 
palled  it  down,  and  sold  its  materials.  As 
there  was  nothing  left  but  the  land  from 
which  the  arrears  of  Ramnath's  house-tax 
could  be  realized,  the  plaintiff,  as  the  owner 
of  the  land,  was  consequently  made  to  pay 
the  tax  of  the  property  owned  by  Ramnath. 

Now,  the  word  "  owner/'  as  defined  in 
the  District  Municipal  Act,  shall  mean  the 
person  for  the  time  being  receiving  the 
rent  of  land  and  buildings,  or  either  of  them, 
whether  on  his  own  account,  or  as  agent  or 
trustee  for  any  other  person,  or  who  would 
so  receive  the  same  if  such  land  were  let  to 
a  tenant. 

And  Section  26  of  the  Act  provides  that 
"  it  shall  be  lawful  for  the  Municipal  Com- 
missioners to  impose  an  annual  rate  not 
exceeding  seven  and  a  half  per  centum  of 
their  annual  value  upon  all  houses,  buildings, 
and  lands,  and  such  rate  shall  be  paid  by 
the  owners  of  such  houses,  buildings,  and 
lands  by  quarterly  instalments." 


I  understand  the  word  "  owner"  as  given 
in  the  Act  to  mean  the  actual  proprietor  of 
any  property  that  brings  any  kind  of  profit 
to  him.  The  house-tax  which  was  realized 
from  the  plaintiff  could  not  be  considered  to 
constitute  his  property,  as  it  yielded  him  no 
profit  whatsoever.  Moreover,  the  bill  issued 
by  the  Municipality  was  for  the  tax  of  the 
house  owned  by  Ramnath,  and  not  for  the 
land  on  which  it  stood.  It  would  be  putting 
to  great  hardship  the  owners  of  lands  leased 
out  by  them  (perhaps  in  perpetuity)  if  they 
are  primarily  made  liable  for  the  taxes  of 
houses  built  by  their  tenants  on  their  lands. 
The  plaintiff  was,  therefore,  not  the  real 
owner  of  the  house,  but  of  the  land  on  which 
it  had  stood.  The  land,  as  has  been  observ- 
ed above,  was  not  separately  assessed,  and 
the  tax  realized  from  the  plaintiff  was  not 
for  the  land,  but  for  the  house  possessed,  and 
enjoyed  by  Ramnath  as  his  property. 

These  circumstances  induce  me  to  think 
Ramnath  as  the  owner  liable  for  the  tax,  and 
not  the  plaintiff  from  whom  it  has  been 
illegally  realized.  The  plaintiff  is  entitled 
to  recover  the  amount  paid  by  him  as  house- 
tax  due  bv  Ramnath.  The  case  has,  accord- 
ingly,  been  decreed  contingent  upon  the 
opinion  of  the  Hon'ble  Judges  of  the  High 
Court. 

The  Judgment  of  the  High  Coitrt  was 
delivered  as  follows  by — 

Peacock,  C,y, — The  point  submitted  to 
us  is  whether  the  plaintiff,  as  owner  of  the 
land,  is  liable  to  the  house-tax  due  by  his 
tenants.  We  are  of  opinion  that  the  Judge 
was  right  in  holding  that  the  plaintiff,  as 
the  owner  of  the  land,  was  not  liable  for  the 
tax  assessed  upon  the  house  which  belonged 
to  Ramnath. 


The  8th  December  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jacksou, 
Judge. 

Res  judicata— Tipperah  Rajah's  Court 

Reference  by  Mr.  H.  Richardson,  Judge  of 

Tippei  ah. 

Sreemuttee  Modhoo  Bibee,  Plaintiff , 

versus 

Ram  Manicko  Dey  and  others,  Defendants, 

Suit  to  recover  Rupees  1 50,  being  the 
value  of  buffaloes. 
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The  Tipperab  Rajah's  Court  is  a  Cdurt  df  competent  i 
jurisdiction  within  the  meaninsT  of  Section  2,  Act  VI 1 1,  of  ' 
S859.  A  decision  given  there  bars  a  fresh  suit  in  respect  , 
of  the  same  matter  in  a  British  Court. 

Reference. — The  following  .  proceeding, 
held  by  the  Principal  Sudder  Ameen  of 
Tipperah,  is  forwarded  to  the  High  Court, 
for  the  Court's  information  and  orders  on  the 
points  therein  mooted. 

Proceeding  of  Principal  Sudder  Ameen. — 
The  plaintiff  states  that  she  kept  some  of  her 
buffaloes  in  the  dominion  of  the  independent 
Rajah  of  Tipperah,  which  the  defendants 
took  away,  and  thus  deprived  her  of  her  right 
thereto;  that  both  the  plaintiff  and  defend- 
ants are  the  subjects  of  the  British  Govern- 
ment, and  hence  the  plaintiff  instituted  this 
snit  in  the  Government  Court.  The  defend- 
ants plead  that  the  plaintiff  once  instituted 
a  suit  for  the  same  before  the  Tipperah 
Rajah,  which,  however,  was  dismissed  for 
want  of  sufficient  proof.  The  following 
issues  were  fixed  by  the  Moonsiff : — 

/x/. — Whether  Doodijalla  is  in  the  pro- 
vince   of  British    territory,   or    whether    in 
ndependent  Tipperah  .^ 

2nd, — Can  or  cannot  this  suit  be  instituted 
in  the  British  Court,  when  it  has  once  been 
decided  by  the  officials  of  the  independent 
Tipperah  Rajah  ? 

After  careful  investigation,  and  taking 
evidence  of  the  Dewan  of  Rajah  and  others, 
the  Moonsiff  held  that  Doodijalla  is  com- 
prised in  the  Tipperah  Rajah's  independent 
ttnitory.  Such  being  the  case,  the  plaintiff 
first  brought  a  suit  in  the  Rajah's  Court, 
which  was  dismissed  by  Mr.  Campbell,  the 
Rajah's  agent.  The  Moonsiff  therefore,  under 
the  provision  of  Section  2,  Act  V^III.,  was 
of  opinion  that  this  suit  does  not  lie  within 
bis  jurisdiction,  when  it  has  once  been  de- 
cided by  a  competent  Court. 

Under  this  view  of  the  case,  tbe  Moonsiff 
dismissed  the  same. 

Now,  the  Moonsiff 's  decision  as  to  the 
point  referred  to  is,  in  my  opinion,  unlawful. 
The  legal  arguments  of  this  case  are  very 
idlfflcult  to  comprehend.  The  principal  ar- 
guments of  the  pleaders  on  both  sides  are  as 
follows :  The  appellant's  vakeel  urges  that, 
when  both  the  plaintiff  and  defendants  are 
the  subjects  of  the  Government,  the  decision 
passed  by  the  Rajah's  agent  cannot  be  reck- 
oned as  such  from  a  competent  Court,  since 
the  suit  concerns  the  parties  alluded  to. 
According  to  the  meaning  implied  by 
Sectii^  J,  Act  VIII.,  the  decision  passed  by 
the  Tipperah  Rajah  will  not  bar  the  decision 
of  this  Court, 


The  defendant's  vakeel  urges  that,  under 
the  •  provision  of  Section  ^5,  Act  V III.,  the 
plaintiff  was  at  liberty,  either  to  bring  his 
case  within  the  limits  of  the  jurisdiction, 
where  the  cause  of  action  arose,  or  where  the 
defendants  at  the  time  of  the  commencemcm 
of  the  suit  dwelt ;  and  when  the  plaintiff  had, 
of  his  own  accord,  once  brought  his  suit  in 
the  Court  of  the  Tipperah  Rajah,  where  the 
cause  of  action  arose,  and  failed  to  establish 
his  claim  thereto,  he  (plaintiff)  cannm^ 
now  again  bring  his  suit  in  the  Civil  Court 
constituted  by  Government ;  and.  consequent- 
ly, as  provided  by  Section  2,  the  Court  of  the 
Tipperah  Rajah  may  be  called  a  competent 
Court,  for  the  Government  has  invested  the 
Rajah  of  Tipperah  with  independent  power 
over  his  dominion,  and  it  is  for  this  reason 
that  criminal  and  civil  cases  are  disposed  of 
there. 

After  hearing  the  pleadings  on  both  sides, 
I  am  of  opinion  that,  when  the  plaintiff,  under 
the  provision  of  Section  5,  has  had  recourse 
to  one  of  the  two  courses  open  to  him,  diat 
is,  when  she  (plaintiff)  preferred  the  deci- 
sion of  the  Rajah's  Court  to  that  of  the  Go- 
vernment, she  is  not  now  entitled  to  do  the 
same  in  the  Queen's  Court.  The  arguroenis 
brought  forth  by  the  vakeels  are  so  vor 
intricHte  that,  under  the  provision  of  Seciiai 
2tf,  Act  XXIIfc,  I  cannot  but  refer  tbe  fo*- 
lowing  questions  to  the  High  CxMirt,  with  the 
view  to  dispel  all  doubts  about  them  : — 

isi. — ^Whether  the  suit  relating  to  move- 
ables, the  cause  of  action  of  which  arose 
beyond  the  jurisdiction  of  the  British  Cooit, 
and  in  the  dominion  of  an  independent  Ra- 
jah, falls  within  the  meaning  of  Sectkjn  5. 
Act  VIII.  of  1859? 

2nd. — Can  or  cannot,  under  Section  i  of 
Act  VIII.  of  1859,  the  decision  passed  by  a 
Court,  constituted  by  an  independent  Rajah, 
bar  this  suit,  when  such  foreign  Court  tries 
the  suit  in  compliance  with  the  plaintiff's 
request  ? 

It  is  hereby  ordered  that  a  copy  of  this 
roobocarree  be  sent  to  the  Judge  of  the 
District,  with  the  request  that  he  will  be  kin<l 
enough  to  refer  the  questions  alluded  to 
before  the  Honorable  High  Court. 

The  Judgment  of  the  High  Court  ms 
delivered  as  follows  by — 

Peacock,  C.J. — We  are  of  opinion  thai 
I  the  Tipperah  Rajah's  Court  was  a  Court  of 
cumpeteni  jurisdiction,  and  that,  a  deciskm 
having  been  given  there,  the  plaintiff  awM 
not  bring  a  fresh  suit  in  the  Moonsilfs 
Court. 
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The  22  nd  December  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yustice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Limitation— Servant's  wages. 

JReference  by  Baboo  Russick  Lall  Bose, 
Offidaiing  Principal  Sudder  Ameen  of 
Nungpore,  dated  the  2*jth  June  1866, 

Kalicharn  Mitter  versus  Mahomed  Soleem. 

Where  a  servant  is  appointed  on  a  fixed  monthly 
salary,  and  there  is  nothing  to  show  that  the  salar>- 
is  to  be  paid  in  advance,  the  limitation  as  to  each 
month's' salary 'commences  from  the  time  at  which  the 
saUiry  became  due,  i,  e.,  the  end  of  the  month,  and 
not  from  the  date  of  the  dismis'sal  of  the  servant. 

The  question  submitted  for  the  opinion  of 
the  High  Court  in  this  case  was  whether, 
In  a  suit  for  servant's  salary,  one  year's  li- 
nciitation  should  be  calculated  from  date  of 
dismissal  of  such  servant,  or  ii>*respect  of  sa- 
lary of  every  month,  from  the  first  day  of 
the  succeeding  month. 


The   Judgment  of  the  High    Court   was 
delivered  as  follows  by — 

Peacock,  C,J, — In  this  case  it  appears 
that  it  was  admitted  that  the  plaintiff  \fas 
appointed  on  a  fixed  monthly  salary,  from 
which  the  Principal  Sudder  Ameen  infers 
that  the  salary  was  payable  at  the  expira- 
tion  of  each  month.  That  was  a  correct 
presumption,  as  we  have  nothing  to  show 
that  the  salary  was  to  be  paid  in  advance. 
Consequently,  the  Principal  Sudder  Ameen 
was  right  in  holding  that  limitation  as  to 
each  month's  salary  commenced  from  the 
time  at  which  the  salary  became  due,  name- 
ly, the  end  of  each  month.  He  was  also 
right  in  holding  that  limitation  did  not 
begin  to  run  at  the  time  at  which  the  plaint- 
iff's services  were  ended. 
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[•  IN  THE  JUDICIAL  COMMITTEE  OK  THE  PRIVY  COUNCIL. 


The  15th  February  1841. 


Present : 


Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr. 


I      Justice  Erskine,  Dr.  Lushington,  and  Sir 
•  E.  H.  East. 

Hindoo  Law  of  Inheritance.— Widow's  Life- 
Estate— Practice  of  Privy  Council  (as  to 
matters  of  form  in  appeals  from  India)— Wus- 
seeyntnamah— Gift— Proclamation  (underSec- 
tion  13,  Regulation  III.,  1793)— Onus  Proband! 
(indiTisibility  of  Raj). 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  of  Bengal, 

Ghirdharee  Sing^ 


versus 

Koolahul  Sing,  Neemdharee  Sing,  and 

others. 

A  widow  is  entitled  by  law  to  a  life-estate  in  her 
husband's  property. 

In  reviewing  proceedings  of  the  Courts  in  India  where 
the  Hindoo  and  Mahomedan  Laws  are  the  rule,  and 
where  the  forms  of  pleadings  are  wholly  different  from 
those  in  use  in  Courts  where  the  Law  of  England  pre- 
vails, the  Privy  Council  will  look  to  the  essential  justice 
of  the  case,  not  considering  whether  matters  of  form 
have  been  strictly  attended  to. 

Where  a  suit  for  possession  is  brought  upon  an  alleged 
wusseeyutnamah  or  deed  of  gift,  and  the  Court  directs, 
in  conformity  with  Section  13,  Regulation  HI.,  1793, 
proclamation  to  be  made  for  all  persons  having  claims 
to  the  property  to  come  in,  the  plaintiff  cannot  be 
allowed,  after  the  decree  is  pronounced  giving  him  but 
a  small  share  of  the  property  he  claims,  to  object  to  the 


proceedings  on  the  ground  that  the  rights  of  the  parties 
entitled  to  the  property  were  not  put  in  issue,  and  that 
he  was  prevented  from  adducing  evidence  in  support  of 
his  case. 

Where  a  party  alleges  a  Raj  to  be  indivisible,  and  i\^i 
he  is,  as  heir,  entitled  to  succeed  to  the  whole,  the  onus 
of  proof  is  on  him. 

Right  Honorable  Dr.  Lushington, — 
Raja  Juswunt  Sing  was  the  last  male  pos- 
sessor of  this  property,  which  forms  the 
subject  of  the  present  appeal.  He  died  in 
the  year  1801.  Upon  his  death  the  Ranee, 
his  widow,  obtained  possession,  being  en- 
titled by  law  to  a  Hfe-estate.  In  181 8,  Oc- 
tober 26th,  she  also  died,  and  thea  com- 
menced the  litigation  which  has  produced 
the  appeal  now  to  be  decided. 

Their  Lordships  have  already  disposed  of 
another  appeal  relating  to  the  same  pro- 
perty, to  the  particular  circumstances  of 
which  it  will  not  be  necessary  to  advert, 
though  some  of  the  facts  must  be  stated  to 
render  the  judgment  now  to  be  given  more 
intelligible. 

Upon  the  Ranee's  death,  several  persons 
preferred  claims  to  the  property.  Keerut 
Sing  founded  his  title  on  an  alleged  wusseyut 
or  deed  of  gift  from  the  deceased  Ranee, 
averring  also  that  he  was  a  near  relation. 
He,  being  mookhtar,  and  resident  with  the  Ra- 
nee at  the  time  of  her  death,  immediately  took 
possession  of  her  estate  and  property.  Some  of 
the  other  claimants  having  disputed  Keerut 
Sing's  right,  disturbances  arose.  The  Judge 
of  the  city  of  Patna,  by  decree  dated  36th 
December  18 18,  attached  the  property, 
giving  to  any  of  the  parties  permission  to 
bring  a  suit;  but  in  September  1821,  such 
decree  was  reversed,  and'  Keerut  Sing  again 
put  into  possession,  the  other  claimants  being 
left  to  their  remedy  by  regular  suit. 

On  the  20th  of  December  182 1,  Koolahul 
Sing  filed  his  plaint  in  the  Provincial  Court 
of  Patna  against  Keerut  Sing,  and  in  this 
proceeding  he  alleged  the  hereditary  right 
of  succession  to  the  property  attached  to  the 
descendants  of  Lai  Sing,  his  grandfather, 
and  to  the  descendants  of  Kulal  Chund,  the 
grandfather  of  the  grandfather  of  Ghir- 
dharee Sing,  in  proportion  of  a  moiety  to 
each  branch.       .^ 
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On  the  3  ist  December,  in  the  same  year. 
1 82 1,  Ghirdharee  Sing  filed  his  plaint  against 
Keerut  Sing,  and  therein  he  claimed  the 
whole  by  descent,  alleging  also  a  wiisseyut 
made  to  him  by  the  Ranee,  transferring  the 
property.  On  the  23rd  of  May  1822,  the 
sifit  of  Ghirdharee  Sing  having  been  called 
before  the  Court,  the  Judge  issued  an  order 
that  proclamation  should  be  made  for  all 
persons  pretending  to  have  any  claim  to  the 
property  of  the  deceased  Ranee  to  appear  in 
six  weeks,  and  prosecute  their  claims,  such 
order  purporting  to  be  made  in  pursuance  of 
Section  13,  Regulation  III.  of  1793. 

On  the  24th  of  August  1822,  Neemdharee 
Sing  filed  his  plaint  against  Keerut  Sing, 
and  therein  he  stated  himself  to  be  the 
youngest  brother  of  Ghirdharee  Sing;  he 
alleged  that,  according  to  the  custom  and 
rule  of  the  family,  the  youngest  brother 
ought  to  succeed  to  the  raj  and  musnud,  and 
further  averring  that,  if  his  claim  on  the 
ground  of  custom  should  be  rejected,  the 
property  should  be  divided  equally  among  the 
neirs.  In  those  three  suits  each  of  the 
plaintiffs  produced  documentary  evidence, 
and  Ghirdharee  Sing  also  examined  witnesses. 
Keerut  Sing,  the  defendant,  also  filed  many 
documents,  and  examined  some  witnesses. 

In  February  1823,  the  Collector  of  Behar 
filed  a  claim  for  the  property  on  behalf  of 
the  Government,  on  the  presumption  that 
none  of  the  claimants  could  establish  a 
title.  On  the  questions  of  law  which  arose 
in  the  various  suits,  the  Court  took  the 
bpinion  of  the  Pundits,  and  on  the  19th 
February  1823  proceeded  to  deliver  judg- 
ment in  all  the  three  suits.  By  such  decrees  the 
Court  pronounced  against  all  the  pretensions 
of  Keerut  Sing,  the  defendant,  and  divided 
the  property  into  two  parts,  giving  one  part 
to  the  descendants  of  Mya  Ram,  and  the 
other  to  the  descendants  of  Doolab  Sing. 
The  effect  of  this  decree  was  to  give  an 
eighth  part  of  the  whole  to  Ghirdharee  Sing, 
,  another  eighth  part  to  Neemdharee  Sing,  and 
one  quarter  to  Koolahul  Sing  and  others 
who  were  the  heirs  of  Mungul  Dutt. 

From  these  decrees  there  were  four  ap- 
peals to  the  Sudder  Dewanny  Adawlut; 
three  by  Keerut  Sing  against  each  of  the 
three  original  plaintiffs,  and  one  by  Ghir- 
dharee Sing  against  Koolahul  Sing  and 
others  entitled  to  shares  bv  the  decrees  of 
19th  February  1823. 

The  decrees  last  mentioned  were  affirmed 
.by  the  Sudder  Dewanny  Adawlut,  and  these 
decrees  form  the  subject  of  the  present  ap- 
peal. , 


The  first  objection  raised  on  behalf  of  the 
appellant  is,  that  in  the  Court  below  9one 
of  the  questions  which  have  been  dciw- 
mined  by  the  decree  were  never  put  m  issoe, 
and  that  in  consequence  the  appellant  is 
aggrieved,  not  by  this  omission  only,  btt 
by  being  deprived  of  the  opportimitT  of 
producing  evidence  material  to  support  fats 
case.  But  their  Lordships  are  of  opinion 
that  this  objection  is  in  both  respects  void 
of  any  solid  foundation.  In  reviewing  ifaf 
proceedings  in  India,  w^hence  the  appeal  is 
brought  from  the  Courts  where  the  Hindoo 
and  Mahomed  an  Laws  are  the  role,  sod 
where  the  forms  of  pleading  are  wholly  dif- 
ferent from  those  in  use  in  Courts  where  Use 
law  of  England  prevails,  this  Court  nmst 
look  to  the  essential  justice  of  the  case,  oot 
considering  whether  matters  of  form  have 
been  strictly  attended  to. 

The  objection  is,  that  in  the  Court  bekyv 
the  only  questions  really  put  in  issue  wera 
whether  Keerut  Sing,  the  appellant  in  tibe 
former  appeal,  was  entitled  to  the  raj  bf 
virtue  of  the  deed  of  gift  or  otherwise,  aid 
that  the  claims  of  the  parties  to  the  prescsKU 
appeal  were  not  directly  put  in  issue.  Bpt 
it  is  quite  manifest,  from  the  whole  comse 
of  the  proceedings,  that  all  parlies  1^ 
knew  and  acted  upon  the  knowledge  fift 
the  suits  were  not  only  to  decide  upon.^ 
claims  of  Keerut  Sing,  but  to  determBS 
also  what  parties  were  entitled  to  the  pio- 
perty,  the  subject  of  the  suit.  The  panics 
legally  must  be  presumed  to  know  the  rqgh 
lations  of  the  East  India  Company  on  i& 
subject.  But  the  case  is  not  left  to  llot 
presumption,  for,  oh  the  23rd  of  May  i8lj» 
as  has  been  alreadv  stated,  the  Court,  in  As 
very  suit  where  the  present  appellant  «ii 
plaintiff,  directed,  in  conformity  with  !>©&► 
tion  13,  Regulation  III.  of  1793,  proclamatiafc 
to  be  made  for  all  persons  to  come  in  wbO 
had  any  claim  to  prefer  to  this  pro- 
perty. It  is  wholly  impossible,  there- 
fore, that  the  appellant  could  be  igno- 
rant of  the  nature  of  the  proceedii^, 
nor  do  we  find  any  objection  ndsed  br 
him  until  after  the  decree  had  been  pio> 
nounced  giving  him  but  a  small  share  of  fitf 
property  he  claimed.  Nor  docs  the  obj«c- 
tion,  that  the  appellant  was  prevented  fioB 
adducing  evidence  which  might  have  sq*- 
ported  his  case,  stand  upon  any  more  soil 
foundation ;  for,  even  supposing  that  lie  or 
his  advisers  labored  under  any  mistile 
whilst  the  proceedings  were  pending  is 
the  inferior  Court,  it  is  manifest  thit  th 
decree  of  the  inferior  Coiut  at  once  bioa|lt 
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the  matter  to  their  knowledge,  from  their 
own  complaint  that,  when  the  cause  got  into 
the  superior  Court,  the  Sadder  Dewanny 
Adawlot,  they  were  well  aware  of  all  possi- 
ble difficulties  arising  from  any  omission ;  and 
yet,  though  the  Court  is  in  the  habit  of 
receiving  fresh  evidence,  and  actually  did 
receive  it  in  this  case,  the  appellant,  though 
*  in  the  petition  of  appeal  he  has  stated  this  as 
a  ground  of  complaint,  never  petitioned  the 
"Court  to  admit  any  additional  evidence,  nor 
has  at  any  time  attempted  to  specify  what 
evidence  could  be  brought  forward. 

These  objections,  then,  being  of  no  weight, 
the  points  in  the  case  are  few  and  simple. 

It  has  been  contended  that  this  raj  is  an 
Indivisible  raj,  and  that  the  appellant  is,  as 
heir,  entitled  to  succeed  to  the  whole.  Now, 
both  the  Courts  below  were  of  opinion  that 
the  evidence  produced  wholly  failed  to  estab- 
lish the  position  that  this  raj  was  indivi- 
sible, the  onus  of  proof,  under  the  circum- 
stances, clearly  lying  upon  the  appellant. 
The  course  of  possession  and  enjoyment  is 
most  distinctly  opposed  to  such  a  claim. 
The  property  had  been  held  jointly,  or,  as  it 
is  termed  in  the  judgment  of  the  Court 
below,  in  co-parcenery,  and  Mya  Ram, 
through  whom  the  appellant  m^kes  his  claim, 
had  himself,  upon  a  former  occasion,  set  up 
a  title  to  the  property  entirely  inconsistent 
with  the  judgment  of  the  Court ;  nay,  even 
the  appellant  himself,  at  the  commencement 
of  these  proceedings,  filed  a  document  in  con- 

inunction  with  the  respondent,  setting  forth  a 
oint  claim.  Any  claim  on  the  ground  of 
adoption  falls  to  the  ground  for  nearly  the 
same  reasons,  as  well  as  for  defect  of  proof. 
Under  these  circumstances,  their  Lordships 
are  of  opinion  that  the  appeal  must  be  dis- 
missed with  costs. 


The  I5lh  February  1841. 
Present : 

Lord  Brougham,  Mr.  Justice  Bosanquet, 
Mr.  Justice  Erskine,  Dr.  Lushington,  and 
Sir  E.  H.  East. 

Mabomedan  Law^-Eadowmtnt—Wukf  pro- 
perty not  alienable. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlui  0/  Bengal, 
Vol.  VI. 


Jewun  Doss  Sahoo 

versus 

Shah  Kubeer-ood-deen. 

According  to  Mahomedan  Law,  wukf  or  endowed 
.  property  is  not  alienable.  Wukf  property  is  not  the 
less  wukf  property,  because  of  the  use  ol  the  wSrds 
"inam'' and  '*  altamg-ha  *'  in  the  ^ant,  provided  the 
grant  clearly  appears  to  have  been  intended  for  charit- 
able purposes.  A  mutwaller  or  superintendent  of  an 
endowment  is  not  barred  by  limitation  if  he  sues  to 
recover  possession  of  endowed  property  within  twelve 
years  from  the  date  of  his  appointment. 

Bosanquet,  J, — The  respondent  in  this 
case,  on  the  17th  of  September  1822,  com- 
menced  a  suit  against  the  appellant  by  plaint 
in  the  Provincial  Court  of  Patna,  to  recover 
certain  villages  alleged  to  have  been  inalien- 
ably appropriated  by  royal  grant  to  the  sup- 
port of  a  Khankah  or  religious  house  of 
which  the  plaintiff  was  a  superior  or  Sijjada 
Nashin. 

These  villages,  on  the  27th  of  January 
1807,  were  transferred  to  the  defendant  by 
Shah  Shumsh-ooddeen,  the  plaintiff's  father, 
then  the  Sijjada  Nashin,  as  a  security  for  the 
repayment  of  a  loan  of  Rs.  23,501,  which 
transfer  was-  absolute  in  form,  but  of  which 
a  defeazance  (meadi-ikrarnamah)  was  exe- 
cuted on  the  same  day  by  the  defendant,  and 
provided  that,  if  the  sum  advanced  should  be 
repaid  on  or  before  May  1809,  the  sale 
should  be  void  ;  if  not,  that  the  villages 
should  become  the  absolute  property  of  the 
defendant.  On  the  2nd  of  February  18 10, 
Shah  Shumsh-ood-deen,  in  consideration  of 
a  further  sum  of  Rs.  5,000,  executed 
another  instrument  (ikrarnamah)  purport- 
ing to  convey  the  villages  to  the  defendant 
absolutely;  and  on  the  5ih  of  the  same 
month.  Shah  Shumsh-ood-deen  died. 

On  the  part  of  the  plaintiff,  it  was  con- 
tended that  the  properly  in  question,  being 
granted  for  the  maintenance  of  a  religious 
establishment,  was  to  be  considered  as  wukf 
or  appropriated,  and  therefore  inalienable ; 
that,  if  not  inalienable,  the  transfer  of  1807 
was  conditional  in  the  nature  of  ^  mortgage, 
which,  by  the  Bengal  Regulation  XVfl.  of 
the  year  1806,  could  not  be  foreclosed  or 
made  absolute  without  taking  certain  pro- 
ceedings which  were  admitted  not  to  have 
been  taken  in  this  case ;  that  the  transfer  of 
18 10,  which  purported  to  be  absolute  in 
consideration  of  the  payment  of  Rs.  5,000, 
was  fraudulent  and  void,  having  been  made 
by  Shah  Shumsh-ood-deen  in  his  last  illness 
and  shortly  befcye  his  death,  and  cons9* 
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quently  that  the  transfer  of  1807,  which  was 
originally  conditional,  had  never  become 
absolute. 

On  the  part  of  the  defendant,  it  was  con- 
tended that  the  property  in  question  was  not 
wuJi/^  but  a  proprietary  interest  given  by 
rdj'al  authority  to  the  grantees  and  their 
heirs  as  hereditary  property  which  they  were 
at  libel  ty  to  dispose  of;  thai  ihe  transfer  of 
1807,  admitted  to  be  conditional,  had  by  the 
sale  of  1 8 10  become  absolute,  notwithstand- 
ing the  omission  to  take  the  proceedings 
prescribed  by  Regulation  XVII.  of  1806, 
such  sale  of  1810  being  bond  fide  ;  and  fur- 
ther that,  having  been  made  by  Shah  Shumsh- 
ood-deen,  the  heir  of  the  persons  named  in 
the  royal  grant  as  grantees,  the  right  of  the 
plaintiff  to  sue  for  the  recovery  of  the  villages 
was  barred  by  lapse  of  time,  more  than 
twelve  years  having  elapsed  from  the  time 
of  the  sale  in  February  18 10,  lo  the  com- 
mencement of  the  suit  in  1822,  for  which 
Regulations  III.  of  1793  and  XL  of  1805 
were  relied  on. 

The  plaintiff  appears  to  have  been  under 
age  at  the  death  of  his  father  in  1810,  but 
in  1819  he  was  appointed  by  the  Govern- 
ment to  be  Mutwalee,  or  manager  of  the 
.establishment,  and  Sijjada  Nashin,  or  supe- 
rior thereof,  at  which  time  it  is  to  be  pre- 
sumed that  he  attained  his  majority. 

The  villages  in  question  were  granted  by 
^wo  royal  firmans,  the  first  by  Mahomed 
Feroksir,  14th  March  1717,  the  second  by 
Shah  Alum,  13th  October  1762. 

The  first  of  these  instruments  states  that 
a  firman  has  been  issued  that  one  lakh  of 
dams  from  Pergunnah  Havily  Suhseram  in 
Sooba  Bahar,  which  yields  the  sum  of  about 
Rupees  1,179  ^^  ^^^  Toy2\  treasury,  are  en- 
dowed and  bestowed  for  the  purpose  of  de- 
fraying the  expenses  of  the  Khankah  of 
Sheikh  Kubeer  Dervish  as  an  altamgha 
grant,  and  that  it  shall  be  established  ac- 
cording to  the  specification  made  therein. 
The  children  of  the  Sovereign,  the  Ameers, 
and  those  who  transad  the  affairs  of  Stale, 
and  the  jaghiredars  and  their  successors,  are 
enjoined  to  relinquish  the  said  dams  to  the 
aforenamed  individual  for  him  to  manage 
and  control,  and  to  descend  to  his  heirs  in 
succession  from  remove  to  remove,  and  they 
are  required  to  consider  the  grant  in  every 
respect  exempt  from  all  contingencies,  and 
not  to  demand  from  the  said  person  a  fresh 
sunnAd  annually.  Upon  this  instrument,  a 
memorandum  is  endorsed  that  one  lakh  of 
dams  have  been  granted  bf  His  Majesty  as 


an  altamgha  for  the  use  and  expenses  of  ibe 
Khankah  of  Sheikh  Kubeer  Der\'ish. 

In  1744,  on  the  petition  of  Sheikh  Gbo- 
1am  Shurf-ood-deen,  the  grandson  of^hdkk 
Kubeer,   who  had  succeeded   him  as  tk 
Sijjada   Nashin,   a   perwanna  vras  grastad  • 
by  Mahomed  Shah  enjoining  the  cbowdtie^ 
cultivators,  (Sec,  to  consider  the  said  one  lakli  ^ 
of  dams  as  an  altamgha-inam  by  \irtite  of  * 
the  perwanna  of  His  Majesty  for  the  pur* 
pose  of  being  appropriated  to  the  charge  o^  * 
the  travellers  to  and  from  the  Khankah  of 
the  said  Sheikh  Kubeer,  as  it  stood  b^fociei 
to   descend   to.  the  offspring  in  saccessioD,  « 
and  to  refrain  from  taking  from  the  £ud 
Gholam   Shurf-ood-deen,   as  was  the  roie 
before,  the  true  and  fair  revenues  payable  to 
the  State  and  the  Dewanny  taxes,  and  ea^ 
joining  them  not  to  deviate  from  what  maj 
be  for  the  benefit  of  the  person  in  question. 

The  terms  expressing  the  grant  to  have 
been  made  for  the  purpose  of  meeting  the    I 
charges  of  the  Khankah,  and  the  travellers 
who  frequent  the  Sheikh  Kubeer  Dent^    j 
are  repeated  several  times  in  the  endoBe-    ! 
ment. 

A  similar  perwanna  was  granted  on  tbe  | 
petition  of  Sheikh  Kiam-ood-deen,  the  sob rf 
Sheikh  Gholam  Shurf>ood-deen,  after  <k 
death  of  his  iather ;  and  it  is  declared  M 
Sheikh  Kiam-ood-deen  is  established  in  tit 
Sijjada  Nashin  in  the  same  manner  as  Ms 
father  and  grandfather  were.   • 

The  second  Instrument  of  the  third  year 
of  Shah  Alum,  about  the  i8ih  of  October 
1762,  is  a  grant,  nearly  similar  in  form,  of 
two  lakhs  and  eighty-one  thousand  daim,    1 
the  produce  of  which  is  Rs.   3,000,  to  be 
fixed  as  an  altamgha-inam  to  the  sanctified 
Sheikh  Kiam-ood-deen,  for  the  purpose  d 
defraying  the  expenses  of   the  frequente!^ 
to  and   from    him,    exempting    tbe   landl 
from    the    present    assessment    and    front   J 
all  that  may  be   realized   thereout  by  his 
good   management;  and  the  children  ancl 
viziers,  &c.,  of  the  Sovereign  are  enjoined 
always  to  maintain   and   uphold    the   said 
order,  and  to  relinquish  the  aforesaid  dadts 
to  them,  to  descend  to  the  offspring  in  soo 
cession  to  be  enjoyed  by  them  :  and  deeminy 
this  grant  free  from  the  contingency  of  al- 
teration or  change,  the  public  officers  arc 
not  to  demand  anything  from  them  apqo 
the  score  of   revenues  or  charges,  and  tff 
consider  the  grant  free  of  all  dewanny  taxe^ 
or  for  any  writings  whatever  made  on  ac- 
count of  the  State ;  deeming  this  a  full  a«l 
positive  injunction,  they  are  not  to  demand 
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ka  Iresh  sunnud  annually,  nor   deviate  from 
['  tlicse  royal  and  munificent  orders. 

Upon  this  instrument  a  memorandum  was 
[■.endorsSd,  that  2,81,000  dams  have  been 
'granted  by  His  Majesty  in  pergunnah  Suhse- 
^ram,  &c.,  as  an  aitamgha-inam  to  Sheikh 
'  Kram-ood-deen  for  the  charges  of  the  Fakirs, 

The  proceedings  in  another  suit,  com- 
menced by  the  plaintiff  on  the  6th  of  April 
^i8?i,  against  Mussumat  Beeby  Ismut,  the 
widow  of  Shah  Shumsh-ood-deen,  to  reco- 
ver from  her  certain  other  villages  com- 
prised in  the  same  royal  grants,  and  claimed 
;  as  xvukf  property,  were  put  in  with  the  de- 
cree of  the  Sudder  Dewanny. Adawlut  of 
the  24th  of  August  1824  therein,  in  which 
proceedings  were  set  forth  certain  opinions 
of  native  law  officers  respecting  the  nature 
6f  nukf  property  taken  under  the  authority 
of  the  Court. 

The  present  cause  being  brought  before 
Mr.  Fleming,  Third  Judge  of  the  Provincial 
Court  of  Patna,  on  the  29th  of  December 
1825,  be  determined  that,  as  the  disputed 
villages  had  been  sold  conditionally,  and  the 
conditions  of  the  Regulation  XVII.  of  1806 
9ot  fulfilled,   the   transaction  could  not  be 
^nsidered   a    homUfide   sal^;    that    the   se- 
^nd  ikrarnamah  executed  by  Shah  Shumsh- 
ood-deen,  the  date  of  which  Jhe  said)  was 
one  day  only  before  the  death  of  the  said 
Shah,   which   fact,  he  says,   the   defendant 
does  not    deny,  is  invalid  :    in  addition    to 
which,  according  to  the  decision  pronounced 
by    the  Sudder  Dewanny  Adawlut  (/>.,  in 
the  suit  against  Beeby  Ismut),  a  conveyance 
like  this    is   not   legal.     On    consideration, 
therefore,  of  all  the  circumstances,  he  consi- 
dered the  conditional  sale  to  stand  in  the 
character  of  a  mortgage,  that  it  was  there- 
fore necessary  to  make  up  an  account  of  the 
produce  of  the  villages,  and  of  the  princi- 
pal and  interest  received  by  the  defendant, 
and  therefore  ordered  him- to  file  the  wasilat 
papers. 

On  the  2nd  of  February  1826,  the  defend- 
ant presented  a  petition  to  the  Provincial 
Court,  that  witnesses  might  be  examined  in 
regard  to  the  second  ikrarnamah.  The 
cause  coming  on  again  before  Mr.  Fleming, 
on  the  19th  of  September  1826,  he  deter- 
mined that,  as  the  grounds  on  which  the  ik- 
rarnamah in  question  had  been  rendered  null 
and  void  had  been  recorded  in  the  proceed- 
ings holden  on  the  29th  of  December  1825, 
no  further  orders  could  be  passed  on  that 
headj  but,  on  the  plaintiff  stating  that  the 
accounts  of  the  defendant  were  erroneous. 


it  was  ordered  that  the  proceedings  should  be 
suspended  ;  and  Mr.  Fleming  having,  on  the 
i8th  of  November  1826,  expressed  suspicion 
respecting  the  genuineness  of  the  accounts,, 
thought  proper  to  give  time  to  the  plaintiff 
to  falsify  them,  and  as  he  was  going  the.. 
circuit,  he  directed  the  cause  to  be  brought 
on  before  the  Fourth  Judge,  before  whom 
another  cause  connected  with  the  present 
was  pending. 

On  the  25th  of  April  1827,  Mr.  Steer, 
the  Fourth  Judge,  ordered  that  an  enquiry 
into  the  accounts  should  be  made  through 
the  Collector  of  the  Zillah  Shahabad,  and  a 
return  was  made  by  the  Collector,  the  parti- 
culars of  which  it  is  not  necessary  to  notice. 

On   the   25th  of  June    1827,   Mr.   Steer 
pronounced  the  following  judgment :     That, 
if  the  conditional  sale-writing  had  stood,  in 
that  case  a  bond-fide  sale  could  not  have 
been  effected  without  acting  up  to  the  pro- 
visions of  Regulation  XVII.  of  1806,  but  as 
the  conditional  sale  did  not  stand  by.  Shah 
Shumsh-ood-deen   having   taken    a   further 
sum    of    Rs.    5,000,    and    returned   to  the 
defendant   the  ikrarnamah   which    this    in- 
dividual had  executed,  which  circumstance 
had   taken   place   more  than   fifteen  years, 
reckoning  to  the  period  the  suit  was  brought; 
justice  demanded  that,  after  the  lapse  of  so 
long  a  time,  the  defendant  should  not  b^ 
deprived  of  the  full  and  final  bond-fide  sale  ; 
that  after  the  period  of  limitation  had  gone 
by,  the  plea  that  the  ikrarnamah,  dated  the 
2nd  of  February  1810,  was  written  only  one 
day  before  the  demise  of  Shah  Shumsh-ood- 
deen,  could  not  be  admitted  ;  that  the  villages 
had  been  sold  in  the  character  of  a  bond^ 
fide  sale  after  the  period  of  a  conditional 
sale  expired ;  and  that  the  grounds  on  which 
these  lands  were  deemed  not  to  be  a  wukf 
endowment  had  been  recorded  in  the  pro- 
ceedings holden  in  a  cause,  No.  803.     For 
these  reasons,  he  ordered  that  the  plaintiff's 
claim  should  be  dismissed  with  costs  of  suit. 
The  plaintiff  having  appealed  from  this 
judgment  to  the   Sudder  Dewanny  Adaw- 
lut, the  appeal  came  on  before  Mr.  Ross, 
Judge  of  the   said  Court,  on  the  30th  of 
January    1830,  who  after   stating   the  con- 
ditional and   absolute   bills   of  sale  to  the 
defendants,  the  death  of  Shah  Shumsh-ood- 
deen,  and  that,  after  his  death,  his  widow, 
Mussumat  Kadira  (Beeby  Ismut),  held  pos- 
session  of  the   villages   mentioned    in    the 
two  firmans  till    1819,  together  with  pther 
property  of  the  deceased,    as   malikeh    or 
proprietress;  that  in  1819  the  local  agents* 
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knowing  the  villages  mentioned  in  the  two 
firmans  to  be  (wukf)  property  appropriated 
to  religious  purposes,  appointed  the  plaint- 
iff to  their  management  as  procurator, 
who  instituted  a  suit  against  her  for  these 
villages  and  others  acquired  by  the  profits 
ofMhem;  and  that,  having  proved  their 
appropriation  to  religious  endowments 
(wukf),  he  obtained  a  decree,  which  decree, 
as  proof  of  the  property  being  an  appro- 
priation (wukf),  was  affirmed  by  the 
Sudder  Dewanny  Adawlut,  and  after  stat- 
ing the  proceedings  instituted  in  the  present 
suit,  he  proceeded  thus:  '*As  the  villages 
in  dispute  were  of  the  number  mentioned 
in  the  two  firmans,  according  to  which  fir- 
mans on  proof  of  the  villages  being  (wukf) 
appropriated,  the  case  No.  2340  (Mussumat 
Kadira,  Appellant,  against  Shah  Shumsh- 
ood-deen.  Respondent)  was  decided  by  this 
Court  on  the  24th  of  August  1824  : ''  hence, 
in  this  case  two  points  demand  considera- 
tion— 1st,  whether  Shah  Shumsh-ood-deen, 
the  villages  in  question  being  wukf  (appro- 
priated) property,  had  or  had  not  the  right 
of  alienating  such  wukf  (appropriated)  pro- 
perty, either  by  bye-bil-waifa  (conditional 
sale),  by  bye-meady  (absolute  sale),  or  by 
any  other  sort  of  assignment.  As  to 
which  he  says :  "  The  futwa  (law  opinion) 
of  the  law  officers  of  this  Court  make? 
this  point  clear  and  manifest,  viz.y  that  a 
mutwalee  (procurator)  has  no  right  to  alien- 
ate wukf  (or  appropriated)  property  by  bye- 
bil-waffa  (conditional  sale)  or  by  any  other 
kind  of  transfer." 

"  Secondly,"  he  says :  **  That  from  the  2nd 
of  February  18 10,  the  date  of  the  ikrar- 
namah  (agreement-bond)  executed  by  Shah 
Shumsh-ood-deen,  more  than  twelve  years 
had  elapsed ;  that  Mussumat  Kadira,  his 
widow,  as  malikeh  (proprietress),  held  pos- 
session of  the  property  that  had  been  seized 
of  the  aforesaid  Shah,  and  that  Shah  Ku- 
bcer-ood-deen,  in  the  month  of  April  18 19, 
had  been  appointed  mutwalee  (procurator) 
agreeably  to  the  orders  of  the  local  agents." 

Under  these  circumstances,  he  states  the 
question  to  be,  whether  the  suit  of  the 
plaintiff  is  or  is  not  worthy  of  being  enter- 
tained by  the  Court;  and  pronounces  his 
opinion  that,  if  from  the  date  of  the  seibin 
by  a  person  who  believed  the  seller  to  have 
power  to  sell,  and  no  usurpation  or  fraud 
was  imputable  to  the  seller,  the  right  of  the 
person  seized  would  be  well  founded  agree- 
ably to  Section  3  of  Regulation  II.  of  1805  ; 
and  he  states  that  Section  14  of  Regulation 
III.  of  T793  would  apply%to  his  case  :  that 


the  absolute  sale  of  2nd  Febraary  1810 
was  fully  proved,  and  neither  the  planiUi» 
nor  any  one  for  him,  >  daring  the  tvebe 
years,  demanded  his  right,  nor  did  deflndtti 
admit  it  or  promise  payment,  nor  did  ths 
plaintiff  advance  his  claim  in  any  Coon;  . 
that  the  plaintiff  did  not  appear  to  havebeea 
prevented  by  minority,  having  attained  the 
age  of  majority  in  1819,  when  he  was  a|^ 
pointed  to  the  superintendence  of  the  mAi 
property,  three  years  before  the  comncBCft'*  * 
ment  of  the  suit ;  and  that,  with  refeitnoe 
to  Section  14  of  Regulation  III.  of  1793*  Us 
claim  was  beyond  the  limit  of  cogniBUKSj  « 
As  in  this  case,  however,  Goverdjnent  wtt 
neither  plaintiff,  nor  had  the  appellant  in 
sanction  for  instituting  the  suit,  hence,  id  liis 
judgment,  Section  2  of  the  Regulation  IL  of 
1805  cannot  be  applied  to  this  case;  still, lU 
though  the  Government  was  not  plaintiff,  yd 
in  consequence  of  the  property  in  qoestjoo 
being  wukf  or  appropriated  property,  aod  the 
plaintiff  appointed  mutwalee  f procurator). tqr 
Government  for  the  management  of  tkf 
wukf  (appropriated)  property  which  is  coOr 
secrated  for  the  entertainment  of  travellefii 
;  he  thought  there  was  reason  •  to  qnesticp 
j  whether  the  provisions  of  Section  2j  Rcgt- 
!  lation  XI.  aforesaid,  could  affect  such  a  w 
or  not ;  that  up  to  the  present  period  19 
case  of  the  kind  has  ever  been  tried  by  tk 
Court,  consequently  the  passing  of  a  fiail 
order  in  this  case  by  one  Judge  did  not  ap- 
pear expedient.  It  was  therefore  ordeiM 
that  the  papers  for  the  final  order  shoaM  bC 
laid  before  the  two  other  Judges  of  t^P 
Court. 

Mr.  Turnbull,  another  Judge  of  the  Sad- 
der Dewanny  Adawlut,  before  whom  tta 
cause  was  brought,  having  differed  in  opi- 
nion from  IMr.  Ross,  on  the  nth  Febniaif 
1830,  ordered  the  papers  to  be  laid  be{<iR 
another  Judge  ;  accordingly,  it  came  bcfoff 
Mr.  Leicester  and  himself  on  the  i8ih  fi^ 


bruary  1830,  who,  after  stating  their  ppisip 
that  Mr.  Steer  had  no  power  to  decide  tiR 
case  singly  in  opposition  to  the  opinion  d 
Mr.  Fleming,  but  that  he  ought  either  to 
have  postponed  the  case  till  the  return  of 
Mr.  Fleming,  or  if  he  thought  the  eoq««J' 
by  Mr.  Fleming  incomplete,  to  have  record- 
ed his  opinion,  and  referred  the  case  to  tk 
final  order  of  another  Judge ;  that  his  deci- 
sion,  founded   on   the    authenticity  of  th« 
ikrarnamah  of  the   2nd   of  February  iSlOr 
which  he  pronounced  to  be  authentic  w* 
out  evidence,   and   of  the  verity  of  wbki 
strong  suspicions  appeared,  was  indeed  <f- 
traordinarv ;  since,  therefore,   the  decree  rf 
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the  Provincial  Court  could  not  be  sanction- 
ed, it  becaioe  necessary  to  enquire  into  the 
merits  of  the  plaintiff's  claim,  and  with  that 
view  tb  consider,  "  First,  whether  an  in- 
quiry in  regard  to  the  ikrarnamah  of  the 
2nd  February  1810,  in  order  to  remove  the 
objection  of  the  respondent  by  calling  for 
evulence  of  its  authenticity,  was  or  was  not 
necessary  ? ''  As  to  which  they  say,  "  In  our 
opinion,an  enquiry  in  regard  to  the  instrument 
•in  question  is  neither  necessary  nor  benefi- 
cial to  the  cause  of  the  defendant,  for  in  the 
ei^nt  of  the  instrument  in  question  on  enquiry 
proving  valid  and  authentic,  yet  the  sale  by 
the  late  Shah  Shumsh-ood-deen  of  the  villages 
mentioned  in  the  instrument  in  question  is 
altogether  improper  and  illegal,  for  the 
villages  in  question  are  proved  to  be  of  the 
itamber  of  the  wukf  or  appropriated  villages. 
In  such  a  case  the  deceased  Shah  had  no 
power  by  law  to  alienate  them." 

"Secondly,  whether  the  claim  of  the 
plaintiff,  considering '  the  lapse  of  twelve 
y^ars  from  the  date  of  the  ikrarnamah,  was 
(Cognizable  by  the  Court/'  On  this  question 
4heir  opinion  was,  "That,  independently  of 
Ibe  circumstance  that,  up  to  the  present  date, 
the  ikrarnamah  of  by-bat  (absolute  sale)  has 
^H)t  been  proved  in  such  wfte  as  to  change 
^he  aspect  of  the  first  or  bye-bil-wa(fa  case 
(Conditional  sale),  and  that.thiSre  appears  no 
necessity  to  take  evidence  in  regard  to  its 
authenticity,  in  consideration  of  Shah 
Shumsh-ood-deen  having  no  power  to  alien- 
ate the  villages  in  dispute,  yet  the  ikrar- 
namah in  question,  even  if  it  were  proved 
authentic,  could  not  bar  the  claim  of  the 
appellant,  because  the  appellant  w«is  appoint- 
ed by  the  local  agents  to^  the  offices  of  the 
mutwalee  (procurator)  and  sijjada-nashin 
(superior)  of  the  khankah  or  monastery  of 
Sheikh  Kubeer  Dervish  (hermit)  in  18 19." 
It  is  obvious,  therefore,  they  say,  that,  from 
the  date  of  his  appointment,  only  the  super- 
'Miehdence  of  the  wukf  (appropriated)  vil- 
lages appertaining  to  the  khankah  in  ques- 
tion devolved  to  his  care,  and  previous  to 
that  time  he  had  no  concern  whatever  with 
that  matter.  In  such  a  case,  agreeably  to 
the  intentions  of  Section  14  of  Regulation 
III.  of  1793,  the  claim  of  the  appellant  in 
every  way  appears  worthy  of  being  enter- 
tained by  the  Court, 

"Thirdly,"  they  say,  "although  accord- 
ing to  usage  in  cases  of  bye-bii-waffa  (con- 
ditional sale)  it  behoves  that  the  purchase- 
money  of  bye-bil-waffa  should  be  caused  to 
be  paid  by  the  plaintiff  to  the   defendant 


after  the  latter  shall  have  accounted  for  the 
wasilat  (mesne- profits)  of  the  villages  in 
dispute,  yet,  as  the  estate  in  question  was 
lakheraj,  or  rent-free,  and  a  profitable  one, 
and  has,  moreover,  been  in  the  possession  of 
the  respondent  ever  since  the  year  1806-7 
up  to  the  present  time,  a  period  of  sixteen 
years,  it  is  presumable  that  in  such  a  length 
of  time  the  purchase-money  (principal  and 
interest)  must  have  been  realized  by  the 
defendant  from  the  mahal  (district)  in  ques- 
tion. For  this  reason,  and  also  in  considera- 
tion of  the  seisin  of  the  defendant  in  the 
property  in  question  being  illegal  and  the 
payment  not  lying  in  the  plaintiff,  who  is 
the  mutwalee  (procurator)  and  superintend- 
ent, an  ascertainment  of  the  wasilat  (mesne- 
profits)  is  deemed  unnecessary,  but  rather 
with  a  view  of  putting  an  end  to  the  dispute 
and  the  suffering  of  the  parties,  it  is  deemed 
proper  that  neither  the  purchase-money  be 
caused  to  be  paid  by  the  plaintiff  to  the 
defendant,  nor  the  wasilat  (mesne-profits) 
money  be  demanded  of  the  defendant  by  the 
plaintiff. 

The  Court,  therefore,  decreed  in  favour  of 
the  plaintiff's  claim,  reversing  the  decision 
of  the  Patna  Court,  and  directed  the  costs 
of  the  parties  in  both  Courts  to  be  defrayed 
respectively  by  each. 

Such  being  the  determination  of  the  Court 
of  Appeal,  their  Lordships  are  to  consider 
whether  that  Court  has  determined  rightly. 
Firsts  that  villages  contained  in  the  royal 
grants  were  to  be  considered  as  wukf,  and 
therefore  inalienable  in  any  manner  whatso- 
ever. Secondly  J  that,  notwithstanding  the 
lapse  of  time,  the  plaintiff,  in  the  character 
of  mutwalee,  to  which  he  had  been  appointed 
by  Government  in  1819,  was  entitled  to 
recover  those  villages.  Thirdly^  that,  as  the 
possession  of  them  by  the  defendant  was 
illegal,  and  as  the  plaintiff  was  not  the 
debtor  of  the  defendant,  he  was  not  bound 
to  repay  the  money  advanced.  With  re- 
spect to  the  determination  that  the  plaintiff 
ought  not  to  have  any  accoun:  of  the  mesne- 
profits,  as  the  plaintiff  himself  has  made  no 
coftiplaint,  it  is  unnecessary  to  consider  it. 

The  qtiestion  whether  the  property  men- 
tioned in  the  two  royal  grants  was  to  be 
considered  as  wukf,  or  as  a  proprietary  right, 
was  much  discussed  in  the  above-mentioned 
case  of  Kubeer-ood-deen  (the  present  plaint- 
iff) against  Mussumut  Kadira.  and  the 
opinions  of  the  native  law-officers  taken  in 
that  cause  being  found  to  be  contradictory, 
it  became  necessary  to  consult  the  futwasof 
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lawyers  in  cases  formerly  decided  by  the 
Court  respecting  wukf  endowments,  and 
the  decision  of  the  Sudder  Dewanny  Adaw- 
lut,  of  the  ist  of  March  1814,  in  the  case 
Kulla  Ali  HosseiD  versus  Syf  Ali,  together 
with  a  futwa  of  a  former  Kazi-ool-kouzat  of 
the  ^Sudder  Dewanny  Adawlut,  and  of  the 
Mufii  of  that  Court,  were  referred  to. 

The  terms  of  the  firman  of  Auhim  Geer 
in  that  cause  ran  thus :  ''  As  it  has  come  to 
the  knowledge  of  His  Majesty  that,  agree- 
ably to  a  sunnud  furnished  by  the  Hakims, 
certain  mouzahs  situate,  <&c.,  have  been  ap- 
propriated for  the  purpose  of  meeting  the 
charges  of  fakirs  and  students  of  the  Ma- 
drissa,  and  the  Khankah,  and  Musjid  of 
MooUa  Dervish  Hossein,  son  of  Moolla  Gho- 
1am  Ali,  and  the  aforesaid  individual  is 
hopeful  for  the  royal  munificence  and  favor, 
His  Majesty's  royal  commands  are  that,  in 
the  event  of  the  aforesaid  mouzahs  being  in 
the  occupation  and  enjoyment  of  that  indi- 
vidual, the  whole  of  their  mouzahs  shall  con- 
tinue as  they  formerly  were  at  a  jumma  of 
1 5,000  dams  from  (such  date),  in  the  charac- 
ter of  a  maddad  mash  (aid  for  subsistence), 
according  to  the  tenor  of  the  grant,  and  in 
order  that  he  may  apply  the  produce  of  these 
lands  to  meet  the  charges  of  the  students  of 
his  Madrissa  and  Musjid,  and  the  present 
and  future  Hakims,  the  Amils,  &c.,  are 
enjoined  to  relinquish  the  mouzah  in  question 
to  that  person's  occupation,  to  deem  them 
maaf  (exempt  from  tax),  and  blotted  with 
the  pen  in  every  respect,  and  not  to  require 
of  him  a  fresh  sunnud  annually.  Should  that 
individual  occupy  anything  in  any  other 
way,  they  are  not  to  countenance  him." 
Upon  reading  the  firman,  the  Kazi-ool- 
Kouzat  and  the  Mufti  gave  their  futwa  as 
follows :  ''  As  in  the  firman  it  is  written  that 
the  produce  of  the  lands  specified  therein  is  to 
be  applied  to  meet  the  charges  of  students 
of  the  Madrissa  and  Musjid  of  Moolla  Dervish 
Hossein,  and,  as  it  is  not  written  that  the 
said  Moolla  shall  appropriate  the  produce 
to  meet  the  charges  of  his  family  and  child- 
ren, or  that  he  shall  enjoy  the  same  with  his 
family  and  children,  it  therefore  appears  to 
us  that  the  lands  in  question  have  been  fixed 
as  wukf  in  the  character  of  maddad  mash, 
and  are  not  liable  to  sale  or  gift." 

Agreeably  to  the  above  futwa,  the  Judges 
of  the  Sudder  Dewanny  Adawlut  decreed  | 
that  the  litigated  lands  contained  in  the  fir- 
man ip  question  were  a  wukf  endowment, 
and  were  not  disposable  by  sale  or  gift,  the 
grounds  of  which  judgment  (it  is  said)  are 


fully  stated  in  the  decree  of  that  Coart,  cuukr 
date  March  ist,  1824.  ^ 

It  is  to  be  observed  that  the  word  "vokf** 
was  not  mentioned  in  the  firman,  and  that 
the  individual  on  whose  application  the  grant 
was  made  Moolla  Hossein,  was  expressly 
named.  In  the  Report  of  this  Case  II., 
Macnaghten  IV.,  it  is  said  that  the  terms- of 
the  firman  declared  that  the  general  super- 
intendence of  the  resources  should  be  coo* 
fided  to  Dervish  Hossein,  and  should  remiin  ' 
vested  in  him,  his  heirs,  and  successors  \<k 
ever,  and  that  the  law-officers  declared  that 
the  appropriation  of  land  or  other  property 
to  pious  and  charitable  purposes  is  sufficient 
to  constitute  wukf  without  the  express  nsc 
of  that  term  in  the  grant,  and  that  the  alien- 
ation of  such  property  from  the  purposes  in- 
tended is  illegal. 

After  referring  to  this  case,  and  the  opi- 
nions of  the  law-officers,  the  Court  of  Sad- 
der Dewanny  Adawlut,  in  the  case  of  Ka- 
beer-ood-deen  versus  Mussumat  Kadira,  ap- 
pear to  have  determined  that,  notwithsta&d* 
ing  the  use  of  the  words  "  inam/'  and  *'at 
tamgha,"  in  the  royal  grants,  and  the  ma* 
tion  therein  of  persons  upon  whose  peiitios 
the  grants  were*  made,  yet  as  these  graaii 
appeared  clearly  to  have  been  made  (as  esp 
pressed  in  the*petitions)  for  the  purpose  i 
maintaining  a  charitable  institution,  the 
persons  named  were  not  to  be  considered  tf 
proprietors,  that  the  establishment  (the 
khankah)  was  the  real  donee,  and  the  persons 
named  were  only  mutwalees  of  the  khankah) 
that  a  mutwalee  has  no  right  to  alienate,  anj 
consequently  that  the  transfer  by  gift  or 
otherwise  by  Shah  Shumsh-ood-deen  vas 
illegal. 

This  decision  is  in  accordance  with  the 
doctrine  laid  down  in  the  Hidaya  Book  XV. 
of  wukf  or  appropriation.  Hamilton's  traw*, 
lation,  page  334.  where  it  is  said  ''wulrf'^ 
in   its  primitive  sense   means   "detention. 
In  the  language  of  the  law  (according  » 
Haneefa)  it    signifies    the  appropriation  <rf 
any  particular  thing  in  such  a  way  that  the 
appropriator's  right  in  it  shall  continue,  and 
the  advantage  of  it  go  to  some  charitable 
purpose  in  the  manner  of  a  loan.    Accord- 
ing to  the  two  disciples,   "  wukf "  signifies 
the  appropriation  of  a  particular  article  In 
such  a  manner  as  subjects  it  to  the  rules  of 
divine   property,    whence  the   appropriatiofl 
right  in  it  is  extinguished,  and  it  becomes  I 
property  of  God  by  the  advantage  of  U  re- 
sulting to  his  creatures.    The  two  discipletf 
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therefore  hold  appropriation  to  be  absolute, 
thoagh  differing  in  this,  that  Aboo  Yoosaf 
holds  the  appropriation  to  be  absolute  from 
the  moment  of  its  execution,  whereas  Moham- 
med holds  it  to  be  absolute  only  on  the 
delivery  of  it  to  a  mutwalee  (or  procurator), 
and  consequently  that  it  cannot  be  disposed 
of  by  gift  or  sale,  and  that  inheritance  also 
does  not  obtain  with  respect  to  it.  Thus, 
the  term  "  wukf  "  in  its  literal  sense  compre- 
*hends  all  that  is  mentioned  both  at  Ilaneefa 
and  by  the  two  disciples. 

Again,  p.  334,  it  is  said :  "  Upon  an  appro- 
priation becoming  valid  or  absolute,  the  sale 
or  transfer  of  the  thing  appropriated  is  un- 
lawful according  to  all  lawyers;  the  transfer 
is  unlawful,  because  of  a  saying  of  the 
prophet :  ''  Bestow  the  actual  land  itself  in 
charity  in  such  a  manner  that  it  shall  no 
longer  be  saleable  or  inheritable." 

If  the  decision  in  the  case  of  Kubeer-ood- 
deen  versus  Mussumat  Kadira  was  correct, 
it  follows  that  the  transfer  in  this  case, 
whether  conditional  or  absolute,  by  the  same 
person  (Shumsh-ood-deen)  to  the  defendant 
was  illegal.  Also,  secondly,  with  respect  to 
the  lapse  of  time,  the  plaintiff,  not  being  the 
proprietor,  had  no  right  to  sue  for  the  recovery 
of  the  villages  as  his  own ;  accordingly, 
he  preferred  his  suit  as  Stjjada  Nashin, 
having  been  appointed  mutwalee  in  181 9. 
Had  he  succeeded  as  heir  of  his  father  to  a 
proprietary  right  in  the  villages,  he  might 
have  been  barred  by  the  lapse  of  twelve 
years,  according  to  Section  14  of  Regulation 
III.  of  1793  y  ^^^>  having  no  right  except  as 
mtttwalee,  he  stood  in  a  very  different  situa- 
tion. The  superintendence  of  the  wukf 
villages  devolved  to  his  care  from  the  date 
of  his  appointment  only.  The  mutwalee  is 
thp  procurator  of  the  donor,  which  in  this 
case  was  the  sovereign ;  and  it  appears  by 
Regulation  XIX.  of  18 10  that  it  is  the  duty 
of  every  Government  to  provide  that  the 
endowments  for  pious  and  beneficial  purposes 
be  applied  according  to  their  real  intention  ; 
that  local  agents  are  appointed  to  ascertain 
and  report  the  names  of  trustees,  managers, 
and  superintendents,  whether  under  the 
designation  of  mutwalee  or  any  other,  and  all 
vacancies,  and  to  recommend  lit'  persons 
where  the  denomination  devolves  on  the 
Government;  that  the  Board  of  Commis- 
sioners may  appoint  such  persons,  or  make 
such  other  provision  for  the  superintendence, 
management,  or  trust  as  may  be  thought  fit. 
The  plaintiffi  therefore,  upon  his  appoint- 
ment as  mutwalee,  became  the  authorized 


agent  of  the  Government  for  the  performance 
of  the  acknowledged  duty  of  the  Government 
to  protect  the  endowment  from  misapplication ; 
for,  as  it  is  said  in  the  opinion  of  the  Maho- 
medan  Lawyers,  Appendix,  page  21:"  The 
endower  and  the  mutwalee  are  one  and  the 
same  ;"  the  endoivment  in  this  case  was  a  per- 
petual wukf  endowment,  and  the  duty  of  the 
Government  to  preserve  its  application  to  the 
right  use  was  a  public  and  perpetual  duty. 
By  Regulation  II.  of  1805,  Section  2,  it  is 
provided  that  the  limitation  of  twelve  years 
for  the  commencement  of  civil  suits  shall 
not  be  considered  applicable  to  the  com- 
mencement of  any  suits  for  the  recovery  of 
the  public  revenue,  or  for  any  public  rights 
or  claims  whatever  which  may  be  instituted 
by  or  on  behalf  of  the  Government  with  the 
sanction  of  the  Governor- General  in  Council, 
or  by  direction  of  any  public  officer  or  offi- 
cers who  may  be  duly  authorized  to  prose- 
cute the  same  on  the  part  of  Government. 
The  plaintiff,  who  was  neither  heir  nor 
personal  representative  of  his  father  in  re- 
spect of  wukf  property,  had  no  right  of  action 
against  the  defendant  till  his  appointment 
in  18 19,  and  the  defendant  could  acquire  no 
right  against  the  Government,  whose  pro- 
curator the  plaintiff  was,  at  least  until 
twelve  years  had  elapsed  from  his  appoint-* 
ment. 

Thirdly,  the  endowment  being  a  perpetual 
wukf,  and  the  alienation  consequently  ille- 
gal, and  it  not  having  been  shewn  that  the 
purchase-money  was  applied  to  the  use  of 
the  khankah,  the  plaintiff  cannot  be  required 
to  account  for  it,  even  supposing  the  defend- 
ant not  to  have  been  fully  repaid  by  his 
long  possession  of  the  property. 

Their  Lordships  are  therefore  of  opinion 
that  the  judgment  of  the  Court  of  Sudder 
Dewanny  Adawlait  ou^ht  to  be  affirmed. 
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The  24th  February  184 1. 

Present : 

Lord  Brougham,  Lord  Denman,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  Dr.  Lush- 
iagton,  and  Sir  £.  H.  East. 

Hereditary  Office. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bombay. 

m 

Babun  Wullad  Raja  Kartick 

versus 

Davood  Wullud  Nunnoo. 

Dismissal  of  claim  for  the  exercise  of  a  hereditary 
office,  upheld  for  want  of  evidence  of  any  descent  of 
the  office  in  the  family  of  the  plaiottif . 

Lord  Brougham. — Their  Lordships  are 
of  opinion  that,  considering  the  evidence 
in  this  case,  and  the  whole  matters  that 
have  been  argued  before  them  on  either  side, 
the  plaintiff  below,  the  present  appellant, 
fails  in  making  out  even  a  primd  facie 
case.  The  evidence  taken  amounts  really 
to  no  more  than  this,  that  the  witnesses, 
with  various  degrees  of  accuracy,  two  or 
three  of  them,  particularly  the  older  ones, 
speak  to  the  exercisinjj  of  this  ofBce  by 
Babun  calling  him  the  grandfather  of  the 
plaintiff,  which  mode  of  speaking  respecting 
Babun  and  the  plaintiff  is  really  the  only 
proof  that  there  is  in  the  cause  of  the  right 
of  the  plaintiff,  the  present  appellant.  Then, 
admitting  the  ofHce  to  exist,  and  admitting 
the  office  to  be  hereditary,  in  which  both 
parties  seem  to  be  agreed,  there  is  no  evi- 
dence whatever  of  any  descent  of  the  office 
in  the  family  of  the  plaintiff  who  now 
claims  it.  Their  Lordships  are  of  opinion, 
taking  the  whole  case  together,  that  this  is 
a  ground  upon  which  his  claim  ought  to  be 
rejected,  and  the  decision  of  the  Sudder 
Adawlut  Court  in  the  last  instance  affirmed. 
That  decision  reversed  the  previous  deci- 
sion which  had  reversed  the  one  before  it, 
which  again  had  reversed  the  original  deci- 
sion ;  there  were,  therefore,  two  decisions 
on  each  side,  and  their  Lordships  are  of 
opinion  that  this  is  a  ground  quite  sufficient 
to  support  the  decision  of  the  Sudder  Adaw- 
lut in  the  last  instance. 

Their  Lordships  do  not  think  it  necessary 
to  take  into  consideration  the  question  with 
respect  to   the   leng;th   of  time    except   in 


so  far  as  to  observe  that  the  length  A 
time  during  which  the  office  has  been  exer- 
cised by  another  party,  and  not  by  these 
parties,  explain  it  how  you  will,  vcry*iiiach 
strengthens  the  observation  that  arises  njxm 
the  defect  of  proof  on  the  part  of  the  . 
plaintiff.  It  is  not  necessary  to  considcf 
it  as  a  bar,  but  as  going  very  nuich  to 
strengthen  the  presumption  against  the  case 
of  the  plaintiff,  which  case  can  only  rely 
upon  presumption  to  a  considerable  extent*  * 
admitted  in  his  favor. 

Their  Lordships  also  do  not  think  it  neces- 
sary to  say  anything  respecting  the  grant  .« 
by  Scindia  to  Nunnoo,  through  whom  the 
respondent  might  be  supposed  to  cJalm. 
Their  Lordships  have  no  evidence  before 
them  of  the  grant  of  Scindia ;  and  00  e»U 
dence  of  the  grant  appears  to  have  been 
before  the  Court  below.  If  such  a  grant 
were  made  by  that  authority,  it  is  quite 
unnecessary  to  say  whether  it  would  or 
would  not  have  been  a  valid  grant.  In  ad 
probability,  it  might  have  been,  being  a 
grant  by  the  Supreme  Power  of  the  Stale, 
in  whatever  way  the  office  might  have  beea 
granted  before  in  the  family  of  Babun.  W 
that  is  not  before  their  I^ordships;  tboe 
is  no  evidence  cm  the  subject,  and  iherefae 
this  affirmance  of  the  decree  of  the  CoK 
below  is  whotiy  irrespective  of,  and  doB 
in  no  way  proceed  upon,  any  grant  bf 
Scindia. 

Their  Lordships,  therefore,  are  of  opimci     . 
that  the  decision  of  the  Conrt  in  the  W 
resort  in  India  must  be  affirmed,  but  notUog 
said  as  to  the  costs  of  the  appeal. 

Decree  affirmed. 


The  24th  February  1841. 
Present : 

Lord    Brougham,    Mr,    Baron   Parke,   Mr.    j 
Justice  Erskine,  Dr.  Lushington,  and  St    i 
E.  H.  East- 
Mortgage— AtUchment—Partiierthip* 

On  Appeal  from  the  Sudder  Demanny 
Adawlut  of  Bombay. 

Jugjeewun-Das  Keeka  Shah 

versus 

Ram-Das  Brijbookun-Das. 

A  mortgage  of  the  revenues  of  a  village  was  execuw 
by  a  firm,  and  the  deed  stipulated  that  the  mort^agjo 
should  station  a  mehta  or  clerk  of  their  own  m  tK 
village  to  make  the  collectioiis,  who  was  to  feeeifs  w 
monthly  salary  and  daily  food  from  the  "^^^^P^l^ 
whilst  the  property  remained  in  mortgage.  A  ywj 
was  accordingly  appoiDttd,  who  received  the  rents  i« 
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profits  o£  the  villagre  for  a  year  or  two>  but  afterwards 
permitted  the  mortgagors  to  receive  them  for  4  or  5 
ye&rs.  The  respondent,  who  was  one  of  the  partners  of 
the  firm,  did  not  execute  the  mortgage,  but  was  cog- 
nitaat  afterwards  of  the  execution  of  it,. and  he  sued 
his  co-partners,  and  obtained  a  decree  for  hi^  share  of  the 
assets  of  the  firm.  In  execution  of  his  decree,  an  at- 
■  tachment  issued  against  the  estate.  The  mortgagee  sues 
for  the  removal  ofthe  attachment. 

Held  that  the  mortgage  was  valid  up  to  the  time  of 
the  notice  of  the  respondent's  claim-^t.  ^.,  when  he 
ptoeeeded  to  enforce  that  claim  by  attachment  and  when 
oe  became  in  the  situation  of  a  second  incumbrancer) ; 
and  that,  if  after  that  time  he  permitted  the  mort- 
gagors to  receive  any  portion  of  the  produce  of  the 
estate,  he  ought,  with  resoect  to  the  monies  so  received, 
to  be  postponed  to  the  subsequent  incumbrancer. 

.  Mr.  Baron  Parke, — ^This  is  an  appeal 
fiom  a  decree  of  the  Court  of  Sudder  De- 
wanny  Adawlut  which  reversed  a  decree  of 
the  Ziilah  Court  of  Sarat,  and  the  appellant 
prays  Her  Majesty  to  reverse  the  decree  of 
t]s»  Court  of  Sudder  Dewanny  Adawlut, 
aad  to  afhrm  the  decree  of  the  Ziilah  Court 
of  Sural. 

The  question  arises  principally  upon  the 
construction  of  a  mortgage-deed  by  which 
the  revenues  of  the  village  of  Muzeegaum 
were  mortgaged  by  the  firm  of  Lai  Kishen, 
in  which  the  *  respondent  was  a  partner, 
though  he  did  not  actually  execute  the  bond. 

The  revenues  of  this  village  were  mort- 
gaged upon  these  terms.  An  advance  had 
been  made  by  the  appellant  and  another 
person,  not  a  party  to  this  ^eed,  to  the 
amount  nominally  of  18,000  rupees,  but 
actually   16,000  were    advanced,   and   that 


mortgagors,  so  long  as  this  property  remams 
in  mortgage,  do  agree  to  give  him  a 
monthly  salary  of  5  rupees  and  his  daily  feed 
so  long  as  we  can  afford  to  do  so." 

This  instrument  was  not  executed  by  the 
respondent,  but  there  is  no  doubt  that  it 
was  executed  on  the  partnership  account. 
There  is  no  doubt  that  he  was  cognizant 
afterwards  of  the  execution  of  this  bond, 
and  that  he  is  bound  by  tne  contents  of  that 
bond,  and  he  must  be  considered  for  the 
purposes  of  this  suit  as  being  a  mort- 
gagor. 

There  has  been  some  dispute  as  to  what 
was  done  by  virtue  of  this  bond  afterwards. 
Whether  or  not  actual  possession  was  taken 
of  the  properly — and  their  Lordships  think 
the  conclusion  they  ought  to  come  to  upon 
the  facts  in  evidence  in  the  case  is,  that 
actual  possession  was  taken  by  virtue  of 
the  mortgage — it  is  clear  that  there  was 
a  mehta  appointed  who  was  paid  by  the 
mortgagors,  and  who  might  have  received 
the  rents  and  profits  of  the  village,  and  he 
probably  did  receive  the  rents  and  profits  of 
the  village  for  a  year  or  two,  but  afterwards 
permitted  the  mortgagors  to  receive  them  for 
four  or  five  years  afterwards. 

Now,  the  question  will  be,  in  what  way 
the  mortgagee's  rights  are  affected  by  this 
conduct ;  and  that  will  depend,  first,  upon  the 
construction  of  the  instrument  itself.  K  this 
is    a    binding    contract — ^binding    between 


advance  was  made  for  the  purpose  of  paying    him   and  the   mortgagors — binding  him  to 


the  partnership-debts  of  the  respondent  and 
his  co*parthers,  and  then  the  deed  was 
executed  by  two  of  the  co-partners,  upon 
which  the  question  in  this  case  arises. 

By  that  deed    it  is    stipulated   that  the 
village  of  Muzeegaum  and  the  house  in  Surat 
should  be  mortgaged  for  the  sum  mentioned, 
18,000  rupees  and  upwards.     **  The  profit 
of  this  money  is  settled  for   12  annas,  on 
these   conditions,   that  the  holders  of  the 
mortgage  are  to  receive  in  redemption  the 
whole  of  the   produce  of  the   said  village, 
about  3,000  or    3,200   rupees,   and    after 
allowing  for  interest,  the  remainder  will  go 
for  the  purpose  of  liquidating  the  principal, 
and  they  shall  continue  so  to  receive  and 
appropriate  the  annual   produce  until  the 
whole  of  their  demand  be  liquidated.     The 
risk  of  collecting  the   income,  and  of  any 
deficiency  in  the  revenue,  is  upon  our  heads, 
*  that  is  the  mortgagors ; '  and  we  do  further 
declare  that  the  holders  of  the  said  mort- 
gage shall  station  a  mehta  or  clerk  of  their 
own  in  the  said   village,  for  the  purpose 
ol    making    the  collections  ;  and  we,   the 

Vol.  VL 


apply  the  rents  and  profits  to  the  payment 
of    the    debt — he   might  be  considered   as 
having    forfeited    his    right  to   payment  in 
consequence  of  having  allowed   the   mort- 
gagors themselves  to  take  possession  of  the 
rents  and  profits  during  some  of  the  years 
during  which  his  mehta  was  in  possession. 
But  their  Lordships  are  of  opinion  that  that 
is  not  the  true  construction  of  the  deed,  but 
that  it  is  merely  a  power  to  satisfy  himself, 
,just  as  an  English  mortgagee  may,  by  tak- 
ing possession  of  the   rents  and   profits  of 
the   estate;   and   if  an  English  mprtgagee 
chooses  to   forego  the  benefit  of  receiving 
the  rents  and  profits,  and  permits  the  mort- 
gagor to  take  them,  it  would  have  no  effect 
as    between  him   and   the    mortgagor ;  he 
would  have  a  full  right  to  recover  his  debt 
by  reason  of  the  mortgage.     The  only  effect 
would  be,  when    some   subsequent   incum- 
brancer came  in,  and  he  had  notice  of  that 
claim.     In  that  case  the  rule   and  law  in 
England  would  be  that,  if,  after  notice,  he 
permits  the  mortgagor  to  receive  the  rents 
^  and  profitSi  he  eaposes  himself  to  the  claim 
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of  the  second  incumbrancer ;  and  that  is  the 
principle  which  their  Lordships  think  ought 
to  be  applied  to  the  present  case. 

That  being  so,  there  is  no  doubt  thftt  this 
transaction  was  valid  up  to  the  time  of  the 
notice  of  the  respondent's  claim,  that  is, 
u^  to  the  time  when  the  attachment  was 
served  by  being  delivered  to  the  officer  of 
the  village,  or  in  whatever  way  it  was  exe- 
cuted; but,  until  that  attachment  was  exe- 
cuted, there  was  no  notice  to  the  mortgagee 
of  any  adverse  claim  on  the  part  of  the 
respondent.  The  claim  did  not  arise  till  the 
suit  for  the  termination  of  the  partnership 
was  adjusted,  at  which  time  the  estate 
became  the  property  of  the  other  partners, 
and  the  respondent  became  entitled,  by  vir- 
tue of  that  decree,  to  a  claim  against  his 
co-partners  for  the  amount  of  19,000  and 
odd  rupees.  When  he  proceeded  to  enforce 
that  claim  by  attachment,  he  became  in  the 
situation  of  a  second  incumbrancer,  and  not 
before ;  and  therefore  their  Lordships  are 
of  opinion  that,  though  possession  was  taken 
by  the  mortgagee  by  means  of  his  mehta, 
and  though  he  might  have  received  the  pro- 
ceeds of  the  village  from  18 19  to  1824  or 
1825,  yet  he  is  not  to  be  charged  in  account 
with  wpre  than  he  actually  received  during 
that  time.  But  when  the  attachment  was 
placed  upon  the  village,  be  had  notice  of 
an  adverse  claim,  and  if  after  that  time  he 
permitted  the  mortgagor  to  receive  any  por- 
tion of  the  profits  of  that  estate,  then  he 
ought,  with  respect  to  the  monies  so  received, 
to  be  postponed  to  the  subsequent 'incum- 
brancer. 

Therefore  their  Lordships  are  of  opinion 
that  the  account  ought  to  be  taken  upon 
that  principle.  The  effect  of  that  will  be, 
that  it  will  be  clear  that  the  mortgagee  is 
unpaid  the  full  amount  of  the  principal 
and  interest.  The  principal  and  interest 
amount  to  more  than  25,000  rupees  from 
the  date  of  the  bond  down  to  the  period  at 
which  the  attachment  was  placed  upon 
the  village.  During  that  period  it  appears 
that  he  had  received  only  between  7,000 
and  8,000  rupees,  and  therefore  there  would 
-be  a  large  balance  due  to  him.  But  then 
he  is  to  be  charged  for  about  two  years 
during  which  time  he  permitted  the  mort- 
gagors, after  the  attachment  was  placed,  to 
receive  the  rents  and  profits  of  the  village. 
But  still  that  would  not  be  anything  near 
the  payment  of  the  principal  and  interest  due 
upon  the  bond. 

Their  Lordships  will  give  a  direction  to 
''nable  the  respondent  to  ^enforce  his  claim 


against  the  estate  subject  to  the  accoam  ao 
taken,  reserving  to  the  mortgagee  his  ckim 
for  the  balance  against  the  house  in  Sorat, 
and  also  against  those  who  are  peiaooally 
responsible  to  him  for  the  amount  of  the 
money  originally  advanced,  and  farther  also, 
against  the  proceeds  of  the  estate,  as  sooe 
as  the  respondents  debt  is  satisfied,  provide 
ed  it  turns  out  that  the  proceeds  '  are ' 
sufficient  to  discharge  his  debt,  and  tol^vea 
surplus.  • 

Therefore  the  form  of  the  minute  wUd) 
their  Lordships  will  make  as  to  the  mide 
ip  which  the  account  shall  be  takes  't& 
this  :  ''  Judgment  to  be  reversed.  Account 
to  be  taken  of  the  principal  and  in- 
terest due  on  the  mortgage  of  the  yWlagt 
of  Muzeegaum,  and  the  sunos  actually  re- 
oeived  by  the  appellant  prior  to  the  Ume 
when  the  attachment  issued,  and  that  the 
appellant  be  charged  in  that  account  vith 
the  amount  which  he  might  have  received 
after  the  attachment  but  for  his  wilful  de- 
fault." If  the  attachment  prevented  \m 
from  receiving  at  all,  of  course  he  vill  not 
be  charged,  but  if  the  attachment  was  ooiy 
initiative,  in  order  to  ground  an  execmiOD 
upon  it,  and  still  permitting  the  penon  in 
possession  to  seceive  the  rents  and  prate 
and  if  he  has  permitted  the  mortg4(V  to 
receive  them^  he  will  be  charged-'^o  die 
words  will  be :  ''  That  the  appellant  he 
charged  with  the  amount  which  he  night 
have  received  after  the  attachment  but  for  his 
wilful  default;  and  that,  after  taking  the 
account,  he  be  permitted  to  continue  in  pen- 
session  of  the  village  until  the  balance  dae 
on  that  account,  with  interest,  be  fsHf 
p^id  ;  that,  after  the  same  is  paid,  the  respon- 
dent be  permitted  to  proceed  under  an  attach- 
ment to  satisfy  his  demand,  reserving  ^ 
the  appellant  right  to  come  against  the 
balance  of  proceeds  of  the  estate,  after  satii- 
fying  the  respondent's  claim,  and  ajj^ost 
the  house  at  Surat,  and  against  such  paities 
as  are  personally  liable  to  him  for  the  balance 
of  his  claim." 

Then  the  only  remaining  question  wiU  be 
the  question  of  costs.  Their  Lordships  are 
of  opinion  that,  as  it  is  perfectly  clear  that 
he  must  be  entitled  to  hold  tlie  estate  for 
some  time  to  come,  he  will  be  entitled  to  his 
costs — that  is,  the  costs  of  the  proceeding 
in  the  Court  below,  to  be  calcuhued  opoo 
the  principle  adopted  in  the  Zillah  Coun— 
that  part  of  the  suit  was  wrong,  and  part 
was  right ;  and  he  will  also  have  the  costs  in 
the  Sudder  Dewanny  Adawiut,  and  the  cotfs 
of  the  appeal. 
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I  Mr.  Baron  Parke. — Then  we  will  say 
with  liberty  to  redeem  the  mortgage  by 
payment  of  the  principal  and  interest. 

Mr,  Wigram, — With  respect  to  the  costs 
of  the  appeal,  your  Lordships  give  us  those  ? 

Mr,  BaroH  Parke, — Yes. 


Mr,  Lhyd, — Costs  out  of  the  estate } 

Mr.  Wigram, — No.    Costs  against  you. 

Mr,  Baron  Parke. — Personal  costs. 

Ijff^  Brougham, — ^The  first  judgment  is 
Mt  up  upon  the  10,000  rupees  excluding 
.  the  other,  thinking  that  he  hag  gone  errone- 
ously for  the  house,  and  then  the  costs  are 
given  in  the  Sudder  Court,  and  the  costd 
xA  the  appeal. 

Mr,  Lloyd. — There  is  one  point  which 
•yonr  Lordships  will  allow  me  to  draw  your 
Attention  to;  your  Lordships  seemed  to 
state  in  the  minute  you  read  that  the  ap- 
pellant was  to  remain  in  possession  till  he 
was  paid,  out  of  the  proceeds  of  the  estate, 
the  amount  of  the  balance  found  due  upon 
the  account.  Now,  it  appears  that  the 
tespondent  was  always  very  desirous  to  pay 
off  the  amount  to  redeem;  your  Lordships 
will  give  him  liberty)  upon  the  balance  of 
the  account  being  ascertained,  to  redeem 
and  himself  to  get  into  possession. 

Mr.  Wigram, — There  is  no  necessity 
to  specify  that;  every  mortgagor  may 
^deem. 

Mr.  Lloyd, — Your  Lordships  will  allow 
that  to  be  introduced  into  the  minute  of 
the  decree,  because  otherwise  some  difficulty 
may  arise.  • 

Mr.  Wigram, — I  cannot  object,  and,  if 
I  could,  1  would  not.  It  w  quite  rea- 
sonable. 

Mr,  Baron  Parke, — Dr.  Lushington  says 
that  somewhere  in  the  proceedings  it  ap- 
pears that  there  is  a  difficulty  about  doing 
that. 

Dr,  Lushington, — The  other  parties  say 
that  they  know  this  cannot  be  done  without 
the  consent  of  the  mortgagors.  How  far 
that  may  be  true  or  false  I  do  not  know. 

Mr,  Jackson. — It  was  upon  the  petition 
presented  after  the  Zillah  Judge's  decree 
at  page  57. 

Dr.  Lushington. — It  is  at  page  33 — ''  1 
agreed  to  pay  the  whole  of  the  money,  and 
if  the  Sirkac  will  direct  ftie  to  pay,  I  have  no 
objection,  but  without  the  permission  and 
consent  of  the  mortgagors  it  cannot  take 
place." 

Mr,  Baron  Parke, — The  mortgagor  ought 
to  consent.  You  have  no  objection  to  that, 
Mr.  Wigram  ? 

Mr.  Wigram. — It  is  ver}'  hard  upon  the 
mortgagee  that  he  may  not  take  paymettt 
of  his  debt  if  he  can  get  it.  There  may  be 
a  question  about  whom  he  is  to  convey 
the  estate  to,  but  I  should  be  sorry,  on  be- 
half of  my  client,  that  he  should  not  get  pay- 
ment of  his  debt  if  he  can. 


The  2nd  July  1841. 

Present : 

Lord  Brougham,  Mr.  Baron  Parke,  Sir  H. 
Tenner,  Dr.  Lushington,  and  Sir  E.  H, 
East; 

Adverse  possession — Zemindar— Restraint — 

Ejectment 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  0/  Bombay, 

Rajah  Pedda  Vencatapa  Naidoo  Bahadur 

versus 

Aroovala  Ii.oodrapa  Naidoo  and  another. 

A  zemindar  has  no  right  to  restrain  the  person3  of 
his  officers.  If  he  does  so,  he  is  liable  to  more  than 
merely  ilominal  damages.  Nbr  can  th^  zemindar  eject 
his  officers  fh>m  their  house  of  Which  they  have  nad 
lonr  possession,  without  clear  proof  of  title  on  his  part. 
In  India,  the  title  of  possession  must  prevail  until  a 
gfood  titlfe  is  shoWn  to  Ine  contrary. 

Mr.  Baron  Parke, — TnEik  Lordships  do 
not  think  it  necessary  to  trouble  the  Counsel 
for  the  respondents  in  this  case.  It  appears 
to  their  Lordships,  who  have  had  an  oppor- 
tunity of  considering  the  itigehious  oDjec- 
tions  that  have  been  made  to  the  decree  of 
the  Adawlut,  that  there  is  really  no  suffi- 
cient foundation  for  them;  and  that  they 
cannot  see  their  way  clearly  to  reversing 
the  present  decree. 

With  respect  to  the  first  objection,  which 
was  Mr.  Miller's  last  objection,  arid  upOh 
which  he  relied  the  most,  that  tne  proceed- 
ing was  irifoi'mal,  inasmuch  as  it  was  a  suit 
instituted  under  'Regulation  XXXIL  of 
180^,  and  was  not  brought  within  the  tinie 
within  which,  by  the  construction  of  this 
Regulation,  it  ought  to  be  brought — that  is, 
within  a  year  After  the  injury  sustained — 
the  Court  have  already  given  an  answer  to 
that,  namely,  that  that  part  of  the  State- 
ment in  the  plaint  id  feally  superfluous ;  &tad 
that,  the  plaint  having  been  framed  upon 
the  legal  title  to  redresfe,  both  foi*  the  injuly 
to  the  perdon  and  for  the  Injuries  to  the 
land,  and  for  takirig  away  personal  property, 
^rid  the  suit  having  been  subsequently  coh- 
ducied  as  a  regular  sUit,  the  objet^tion  is 
wholly  unavailing;  that  it  is  in^pHiperly 
stated  iii  the  plaint  to  have  been  a  suit 
founded  upon  tbis  Regulatiori,  which  \t  to 
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give  redress  to  persons  whose  goods  have 
been  taken  away  without  their  producing  a 
proof  of  their  title.  This  case  has  proceed- 
ed all  along  upon  the  ground  of  title  in  the 
plaintiff,  both  as  to  his  claim  of  compensa- 
tion for  personal  injury,  and  for  injury  done 
toiiis  land. 

Now,  let  us  just  examine,  very  shortly,  the 
different  heads  according  to  which  compen- 
sation has  been  awarded  by  the  decree  of 
the  Sudder ;   and   it  will   be  found,   upon 
looking  at  them,  that  each  of  the  grounds 
taken  in  that  decree  is  perfectly  well  sustain- 
ed.   The  first  question  is   with   regard   to 
the  injury  done  to  the  person.     There  cer- 
tainly is  ample  evidence  that  the  plaintiffs 
below,   that   is,   the   now   respondents,   had 
their  persons  put  under  restraint  by  order 
of  the  Rajah;  and  for  that  restraint  there 
has  been  an  award  of  three  hundred  rupees 
each,  which  appear  to  the  Court  below  to 
be  a  proper  compensation.    And   we  cer- 
tainly are  not  in  a  condition  to  say  that  that 
compensation  is  improper.     It  is  not  merely 
for  the  inconvenience  which  they  sustained  ; 
but  probably  that  sum  was  awarded  by  way 
of    letting  the   zemindars   know   that  they 
ought  not  to  exercise  any  supposed  authority 
which  they  had  in  contravention  to  the  law. 
There  seems  to  have  been  an  impression  that 
the  zemindar  had   a  right  to  restrain  the 
persons  of  his  officers  in  case  he  thought 
proper  so  to  do ;  and  to  do  away  that  im- 
pression, it  was  right  that  there  should  be 
more  than  merely  nominal  damages  for  that 
restraint,  in  order  that  the  zemindars  might 
know  henceforth  that  they  could  not  proceed 
upon  any  such  supposed  custom.    It  appears, 
therefore,  to  their  Lordships,  that  there  is  no 
impropriety  in  the  award  of  the  sum  of  three 
hundred  rupees  each,  as  compensation  for 
the  injury  which  they  thus  sustained. 

The  next  question  is  with  respect  to  the 
damages  for  ejecting  the  plaintiffs  below, 
the  now  respondents,  out  of  their  house  at 
Calastry.  It  appears  that  both  parties  pro- 
ceeded to  show  their  title  to  this  house ;  but 
neither  party  was  able  to  give  satisfactory 
evidence  of  title ;  and  the  Court  of  Sudder 
say,  and  say  very  properly,  that  the  long 
possession  which  the  respondents  have  had 
in  the  house  is  a  sufficient  proof  of  title  in 
the  first  instance,  and  that»  as  the  appellant 
was  not  able  to  give  satisfactory  proof  that 
he  has  the  title  in  him,  the  possession  on 
the  part  of  the  plaintiffs  must  prevail  ;  and 
that  ^principle  is  a  perfectly  just  principle. 
It  is  for  them  to  judge,  who  are  much  more 
competent  ^o  dp  so  thar^we  are,  whether 


the  possession  under  such  circomatances  h 
took  place  in  this  case  was  a  satisfactorf 
proof  of  title.  Probably  in  this  coutfrr, 
we,  who  are  well  acquainted  with  the  en* 
toms  here,  should  say  that,  if  a  servant  lived 
in  a  house  appropriated  to  a  servant,  -m 
should  rather  draw  an  inference  from  tint 
that  the  possession  of  the  servant  was  tkt 
possession  of  the  master  ;  bat  the  customs 
and  usages  in  the  East  Indies  may  be  diier- 
ent  in  that  respect ;  and,  as  the  Cooit  hasCb 
drawn  an  inference  from  the  possession  that 
that  is  evidence  of  the  title,  we  are  not  ia 
position  to  say  the  contraiy.  We  think,  in 
the  absence  of  any  proof  to  the  cootniy, 
we  must  suppose  the  inference  to  be  oomct 
that  they  were  possessed  in  their  ova  n^. 
The  principle  upon  which  the  Court  has 
proceeded  is  perfectly  correct.  The  tiik  ot 
possession  most  prevail  until  a  good  title  is 
shown  to  the  contrary.  That  disposes  of 
the  second  head  of  objection. 

The  third  is  the  claim  for  the  boose  tnd 
garden  at  Poondy ;  and  it  is  insisted  tbtt 
there  was  no  proof,  in  the  first  place,  tbst 
the  defendant  below,  the  now  appeliaot, 
ever  took  possession  of  the  house.  With 
respect  to  the  garden,  there  is  unquestion- 
able proof ;  but  I  think  it  will  be  found  io 
the  evidence  at  page  41,  that  there  us 
sufficient  prdOf  also  that  the  appellant  tod 
possession  of  the  house ;  and,  if  so,  he  took 
possession  both  of  the  house  and  garden 
without  any  title ;  and  we  are  by  no  Bcass 
in  a  condition  to  say  that  the  sum  lAidi 
has  been  awarded  as  a  compensation4o  the 
respondents  in  respect  to  the  occupation  of 
the  house  and  garden  is  an  improper  araoont. 

Then  the  next  is  the  large  amount  of  com- 
pensation   given,    namely,    eight   thousand 
rupees.    The  Court  below  certainly,  as  «1 
as  ourselves,  feel  that  the  evidence  whid 
has  been  given  upon  this  subject  is  sosv- 
what  vague  and  unsatisfactory.    The  amootf 
demanded  in  the  plaint  exceeds  twenty-fow 
thousand  rupees,  aAl  the  sum  awarded  for 
damages   is  eight   thousand   rupees.    The 
Court     below     had     much     better    meaas 
than  we    have  of  forming  an  estimate  rf 
what    the    plaintiffs*    damage    really   «s. 
They  have  given  a  much  smaller  sum  than 
was  claimed,  and  it  is  enough  for  us  to  sif 
that  we  cannot  see  that  they  came  to  t 
wrong  conclusion.     There  was  unquestiao- 
ably    evidence    for    their  consideration  ^ 
prove  that  the  Rajah,  and  other  persons  bf 
his  authority,  had  seized  property  ^^  *  ^ 
considerable    amount.     It    appears  cfcanf 
from  the  parol  evidence  adduced  on  the  P*^ 
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(^  the  appellant,  the  three  witnesses  men- 
tioned in  this  decree,  although  they  have 
not  given  satisfactory  evidence  as  to  the 
seizore,  yet  the  general  complexion  of  their 
testimony  shows  that  the   Rajah  did  seize 

.  some  of  the  property  belonging  to  the  re- 
spondents. The  Court,  upon  this  part  of  the 
case,  do  not  feel  that  they,  have  any  ground 
to  dispute  the  propriety  of  the  decision  at 
which  the  Court  below  has  arrived  in  award- 

•  ing  the  compensation  of  eight  thousand 
mpees. 

The  same  observation  also  may  be  made 
with  regard  to  the  fifth  head,  under  which 
a  small  sum  has  been  awarded  for  compen- 
sation for  the  inconvenience  to  which  one  of 
the  respondents  was  put  in  appearing  before 
the  Magistrate.  There  does  not  seem  to  be 
any  reason  why  that  amount  should  not  be 
allowed.  We  think,  therefore,  upon  the 
whole,  that  there  is  no  ground  for  the  appeal 
against  the  decree,  and  that  the  decree 
ought  to  be  affirmed  with  costs. 


The  6th  July  1842. 

Present : 

The  Lord  President,  Lord  •Brougham,  Mr. 
?     Justice  Erskine,  Dr.  Lushington,   Sir  E. 
H.  East,  and  Sir  A.  Johnston. 

Ujianthorized  sale  by  Collector  for  arrears  of 
Revenue  (of  whole  Talook  in  one  lotH-Un- 
aaChorized  confirmation  of  sale  by  Board  of 
Revtttiie — Estoppel  (Acquiescence  of  proprie- 
tor)—Accoonts—Costs. 

Maharajah  Miiterjeet  Singh  Bahadoor,  for 
himself,  and  as  guardian  of  Rajah  Mood 
Narain  Singh,  Meer  Abd-oollah,  and  Lala 
Bunwaree  Lai, 

versus 

The  Heirs,  of  the    late   Ranee,   widow  of 
Rajah  Juswunt  Singh,  deceased. 

The  sale  by  a  Collector  of  a  whole  talook  in  one  lot 
for  arrcaTS  of  revenue,  without  specific  authority  pre- 
viously conferred  by  the  Board  of  Revenue,  was  held 
to  be  an  act  unauthonxed  by  the  ^reneral  rules  and 
principles  of  the  Regulations,  and  not  rendered  valid 
by  the  subsequent  unauthorized  confirmation  of  it  by 
the  Board,  and  by  the  appropriation  of  the  surplus 
proceeds  of  the  money  by  the  defaulting  proprietor. 
iTic  proprietor's  acquiescence  in  a  sale  made,  as  the 

Eropnetor  believed,  by  the  authority  of  the  Board  of 
Revenue,  did  not  give  legal  efficacy  to  a  sale  altogether 
void  for  the  want  of  such  authority  or  bar  the  pro- 
prietor's claim  to  annul  the  sale  on  that  ground. 

The  Courts  below,  without  entering  into  any  in- 
vestigation of  the  profits  made  by  the  purchaser  during 
hU  occupation  of  the  estate,  assumed  that  he  had  re-im- 
bursed  himsef  the  amount  of  the  purchase-money  and 
interest  out  of  the  profits  ofilthe  estate.  The  Privy 
CouQciU  however,  saw  no  ground  for  such  an  assump- 


tion, and  directed  that  an  account  should  be  taken  of 
the  principal  and  interest  due  to  the  purchaser  in  re- 
spect of  the  purchase-money  paid  by  him,  and  also  of 
tne  net  profits  made  by  him  out  of  the  estate  during  his 
occupation,  and  that,  on  payment  to  him  of  what- 
ever may  appear  due  to  him  on  taking  such  account, 
possession  of  the  talook  should  be  delivered  to  the  pro- 
prietor. 

The  Privy  Council  further,  acquitting  the  purchaser 
of  all  blame  in  the  transaction,  reversed  so  mucn  of 
the  decrees  of  the  Courts  below  as  condemned  him 
in  costs,  and  ordered  each  party  to  bear  his  own  costs 
in  all  the  Courts. 

Erskine,  J. — ^This  appeal  arises  out  of 
a  suit  originally  instituted  in  the  Pro- 
vincial Court  at  Patna,  in  December  18 17, 
by  the  late  Ranee,  the  widow  of  Rajah 
Juswunt  Singh,  against  the  Government  of 
Bengal,  and  also  Maharajah  Mitterjeet  Singh 
(for  himself,  and  as  guardian  of  Rajah  Mood 
Narian  Singh),  Meer  Abd-oollah,  Gokul 
Chund,  and  Baboo  Byjnath  Sahoo,  for  the 
purpose  of  annulling  the  sale  of  the  talook 
of  Belkhuruh,  in  the  pergunnah  of  Urol, 
formerly  the  property  of  the  Ranee,  but 
which  had  been  seized  for  arrears  of  revenue 
by  the  officers  of  the  Government,  and  by 
them  sold  to  the  appellant,  Maharajah 
Mitterjeet  Sing,  for  the  sum  of  1,10,000 
sicca  rupees. 

The  grounds  upon  which  the  sale  was 
impeached  by  the  Ranee  were  in  substance 
as  collected  from  her  plaint.  That  the  sale 
was  the  result  of  a  fraudulent  conspiracy 
between  the  purchaser,  Maharajah  Mitter- 
jeet Sing,  and  Baboo  Byjnath  Sahoo,  the 
cash-keeper  of  the  Government,  and  Meer 
Abd-oollah,  and  also  the  officers  of  the  Col- 
lector. That  a  larger  extent  of  property 
than  was  necessary  to  produce  the  arrears 
due  was  put  up  for  sale  and  sold.  And 
that,  for  the  purpose  of  enabling  the  pur- 
chaser to  obtain  the  Ranee's  property  at 
an  inadequate  price,  the  whole  of  the  talook 
of  Belkhuruh  had  been  unnecessarily  and 
improperly  put  up  to  sale  in  one  lot,  and 
that  the  advertisement  did  not  sufficiently 
apprise  those  who  might  be  expected  to 
become  bidders  at  the  sale,  what  was  the 
extent  and  nature  of  the  property  to  be  sold. 
That  the  sale  having  been  postponed,  no 
sufficient  advertisement  of  the  day  fixed  for 
the  sale  had  been  published,  according  to 
the  Government  Regulations.  And  that,  by 
these  means,  property .  of  the  Ranee  which 
was  worth  5  lacs  of  rupees  had  been  pur- 
chased by  the  appellant,  Maharaja  Mit« 
terjeet  Sing,  for  the  inadequate  price  of 
1,10,000  sicca  rupees 

The  Ranee  further  complained  that  the 
•purchase  was  made  in  fictitious  names,  and 
that  in  reality  it^was  a  purchase  for  the  use 
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of  the  Governinent  officers,  contrary  to  the 
Regulations,  and  that  the  sale  was  in  fact  of 
2IO  villages,  whereas  the  advertisement 
stated  it  to  be  of  74  villages  only.  And 
further  that  the  balance  of  arrears  was  in- 
correctly stated ;  that,  in  truth,  no  balance 
was  due  for  any  arrears  of  the  talook  that 
was  sold,  and  that  no  notice  of  the  adver- 
tisement had  been  given  to  the  Ranee. 

After  filing  her  plaint,  and  before  any 
further  proceedings  were  had,  the  Ranee 
died,  and  the  suit  was  afterwards  carried 
on  by  het*  heirs.  The  officers  of  the  Govern- 
ment put  iki  no  answer  to  the  plaintiff's 
domplaint. 

After  instituting  certain  inquiries  into 
the  circumstances  of  the  sale,  the  Board  of 
Revenue  appears  to  have  come  to  the  con- 
clusion that  the  sale  had  been  irregularly 
conducted,  and  to  have  wished  that  the 
purchaser  should  give  up  the  estate  to  the 
Ranee;  but  the  purchaser  having  declined 
to  acquiesce  in  their  view  of  the  case,  the 
Government  took  no  part  in  the  defence. 

The  Other  defendants,  however,  having 
put  in  their  answers,  and  the  pleadings 
having  been  brought  to  a  close,  a  mass  of 
evidence,  both  documentary  and  oral,  was 
produced  on  both  sides,  and  on  the  19th 
of  November  1825,  the  Provincial  Court  of 
Patna  pronounced  its  decree,  and  thereby 
after  entering  into  an  elaborate  detail  of 
all  the  circumstances  of  the  case,  and  after 
stating  that  the  sale  was  fictitious  and  con- 
trary to  the  Regulations,  and  was  made 
through  the  collusion  and  misrepresentation 
of  the  officers  of  the  Collector,  and  after 
farther  pointing  out  certain  irregularities 
in  the  conduct  of  the  sale  and  the  issue  of 
the  advertisements,  ordered  the  sale  to  be 
annulled,  and  that  the  heirs  of  the  Ranee 
should  obtain  possession  of  the  villages  in 
dispute,  and  that  they  should  pay  into  the 
treasury  the  sum  of  2,716  rupees  6  annas 
and  5  gundas,  the  balance  after  the  receipt 
of  10,026  rupees  4  annas,  on  account  of 
the  balance  of  malguzary,  due  to  the  end 
of  Phalgoon,  with  interest. 

The  decree  then  proceeds  thus:  "And 
Bs  it  is  probable  that  the  purchasers  have 
realized  more  than  the  price  of  the  sale, 
with  interest,  from  the  profits  of  the  vil- 
lages in  dispute,  it  is  not  thought  necessary 
to  give  any  order  to  return  the  sale  price 
in  this  ctfse — either  of  the  parties  who  may 
think  there  is  an  excess  of  money  due,  may 
sue  to  realize  it.  As  the  sale  was  effected 
by  the  combination  of  and  misrepresenta- 
tions of  the  officers  and  pfcchasers,  and  the 


Council,  upon  the  report  of  the  Collector, 
and  the  letter  of  the  Board,  when  isa  ^t^ 
of  Governnlent  to  the  plaint  was  required, 
considered  the  sale  improper,  and  tdvteed 
the  talook  to  be  returned  fwith  which  the 
purchaser  would  not  comply,  and  on  wttck.  . 
account  Government  refused  giving  any 
answer  to  the  plaint  of  the  late  Ranee),  DO 
blame  is  attached  to  Government  Tbe  ' 
whole  costs  of  both  parties  are  therefole 
to  be  paid  by  the  purchasers."  •  ' 

The  purchasers  appealed  from  this  decree 
to  the  Sudder  Dewanny  Adawlut,  and  fur- 
ther evidence  on  both  sides  was  taken  ift  { 
the  cause  by  order  of  that  Court,  atid  on 
the  29th  of  May  1832,  the  Court  pronoiincrf 
its  decree,  affirming  the  sentence  of  \ht 
Provincial  Court,*  upon  the  ground  ihtt  the 
sale  in  dispute  was  unnecessary  and  impro- 
per, and  contrary  to  the  Regulations.  And 
after  giving  its  reasons  for  this  concloskm, 
the  Court  proceeds  to  state  as  follows: 
"  But  be  it  not  understood  that  the  sale  in 
dispute  has  been  reversed  on  account  of  ibe 
sale  price  of  the  land  much  exceedtngf  the 
arrears  of  the  malguzary  due  by  the  pro- 
prietor, for  according  to  Section  25,  Regult- 
tion  V.  of  181 2,  it  would  not  be  a  sufficient 
ground  to  reverse  the  sale ;  but  be  it  known 
that  the  real  ground  for  the  reversal  of  4e 
sale  of  the  lalook  in  dispute  is  that,  al- 
though the  jumma  of  every  mehal  of  the 
talook  was  separately  entered  in  the  settle- 
ment of  1 197  Fusly,  the  Collector  did  not 
refer  to  the  Board  for  a  6ale  of  a  portioa  <rf 
the  lands  of  the  defaulter,  sufficient  \o  rftf- 
charge  the  arrears  due  to  Government,  wid 
it  is  still  more  wonderful  that,  in  the  ad- 
vertisement for  the  sale  of  the  entire  tik»i 
the  name  and  jumma  of  each  mehai  belonf- 
ing  to  it  was  not  mentioned,  as  ordered  by 
the  Regulations,  and  in  consequence  of  whidi 
omission  a  great  loss  has  been  sustained  bjr 
the  respondent."  1 

a  was  therefore  ordered  that  the  deciskm  ' 
of  the  Provincial  Court  should  be  in  every 
respect  affirmed,  and  all  the  costs  be  pay- 
able by  the  appellant,  and  the  respondent 
be  put  in  possession  immediately  on  paying 
sicca  Rupees  2,716-6-5,  the  balance  due  10 
Government  with  interest. 

Against  these  decrees  the  parchafic« 
appealed  to  the  Queen  in  Council,  and  Her 
Majesty  having  been  pleased  to  refer  the 
case  for  hearing  before  the  Judicial  Com* 
niittee,  it  was  fully  and  very  ably  argued  here 
on  the  7th  and  nth  December  last,  bcfaie 
the  Lord  President,  Lord  Brougham,  Aj 
Judge  of  the  Admiralty,  and  mywlf.    Aw 
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apon  the  argument,  the  learned  Counsel  for 
the  Fcispondent,  feeling  that  the  facts  proved 
in  the  Court  below  would  not  enable  them 
to  support  the  decrees  appealed  from,  on  the 
ground  either  of  fraudulent  combination 
between  the  purchasers  and  the  Collector, 
or  upon  their  plea  that  the  sale  was  ficti- 
tious^  or  that  the  purchase  was  made  on 
behalf  of  Government  officers,  very  pro- 
perly abandoned  those  untenable  positions ; 
,  for  their  Lordships  are  satisfied,  after  a 
parefttl  examination  of  the  evidence,  that 
DQ  such  case  w*as  made  out  by  the  respond- 
ents. 

But  it  was  upon  the  argument  strongly 
urged  that  the  sale  had  been  justly  annulled, 
upon  the  ground  that  the  sale  of  the  whole 
talook,  and  especially  the  sale  of  it  in  one 
lot,  was  unnecessary  and  inproper,  and  con- 
trary to  the  regulations  and  without  the 
sanction  of  the  Board  of  Revenue,  and  that 
the  advertisements  were  insufficient  in  point 
of  form,  and  had  not  been  properly  issued 
or  served. 

A  short  summary  of  the  facts  proved  will 
render  clearer  the  view  which  their  Lord- 
ships take  of  the  questions  before  them. 

It  appears  that  the  talook  in  question 
consisted  of  210  mouzas  .or  villages,  of 
which  85  were  original  or  principal  villages 
called  asli,  and  125  were  dep^dent  villages 
or  hamlets  called  dakhili,  but  these  210 
villages  were  classed  for  fiscal  purposes 
under  the  names  of  74  of  the  villages,  and 
a  separate  sum  called  the  sudder  jumma 
was,  by  the  settlement  of  1197  Fusly,  as- 
sessed upon  each  of  these  74  fiscal  villages, 
the  total  amount  of  which  was  sicca  Rupees 
'24^748-11-10.  This  constituted  the  sudder 
jumma  of  the  whole  talook  of  Belkhuruh. 

Besides  this  talook  of  Belkhuruh,  the 
Ranee  was  also  the  proprietor  of  four  other 
talooks  in  other  pergunnahs,  the  assessments 
for  which  were  entered  in  the  same  form, 
xxamely,  by  placing  a  sudder  jumma  opposite 
the  several  fiscal  villages  of  each  talook, 
and  placing  the  sum  total  of  these  jummas 
as  the  sudder  jumma  of  the  respective  ta- 
looks, making  the  sudder  jumma  of  all  the 
five  talooks  to  amount  to  sicca  Rupees 
A^AS^y  4  ^<  15  g-i  which  was  the  amount  of 
revenue  payable  yearly  by  the  Ranee  in  re- 
spect of  these  five  talooks. 

It  appeared  by  the  evidence,  and  by  the 
admission  of  the  parties,  that,  prior  to  the 
year  1801,  separate  kubooleuts  or  leases  were 
made  in  respect  of  each  of  the  fiscal  villages 
composing  the  several  talooks  above  men- 
.Uoned;  but  that,  in  the  }^ear  1801,  in  con- 


sequence of  the  inconvenience  arising  from 
such  an  arrangement,  the  different  zemindars 
were  required  to  furnish  a  general  kubooleut 
and  kistbundy  for  the  whole  of  their  villages, 
and  it  was  notified  to  the  different  zemin- 
dars that  the  several  adjoining  villages 
composing  a  zemindary,  or  held  by  oneiQdi- 
vidual,  were  to  be  considered  as  one  joint 
estate,  and  that  all  the  villages  of  a  proprie- 
tor would  be  included  in  the  name  of  the 
principal  village  as  one  talook. 

In  pursuance  of  this  requirement  and  no- 
tice, the  Ranee,  by  her  agent  Puhulwunt 
Sing,  on  the  24th  of  October  1801,  execut- 
ed a  kubooleut,  by  which  be  undertook,  on 
behalf  of  the  Ranee,  to  continue  to  pay  the 
sum  of  41,451  rupees  4  annas  and  15  gun- 
das,  the  jumma  khiraj  or  assessment  of  the 
villages  of  the  pergunnahs  Urol,  Mussoora, 
Shalpoor,  Mittam,  Sanda,  and  Gah,  that  be- 
ing the  annual  jumma  fixed  at  the  Decenni* 
al  Settlement,  and  declared  that,  if  she  should 
not  pay  the  instalments  monthly,  according 
to  the  deed  of  instalment,  the  whole  of  her 
property  and  possessions  might  be  sold  at  the 
discretion  of  the  chief  authorities,  ^nd  the 
balance  realized.  And  in  a  schedule  to  this 
instrument,  the  names  of  the  seventy-four 
fiscal  villages,  with  the  several  assessments 
to  each,  are  inserted,  headed  by  the  name  of 
the  pergunnah  Urol,  with  the  Sudder  Jumma 
of  such  assessments,  followed  by  a  similar 
list  of  the  other  villages  and  assessments, 
arranged  under  similar  headings,  of  the 
names  and  sudder  jumma  of  the  other  per- 
gunnahs to  which  they  respectively  belcHig. 

It  further  appeared  by  the  evidence  that, 
in  the  month  of  February  18 15,  there  was 
an  arrear  of  revenue  due  to  Government 
from  the  Ranee,  in  respect  of  these  five 
talooks,  to  the  amount  of  sicca  Rupees 
12,742-10-5,  and  that,  upon  the  and  of 
May  1815,  the  Acting  Collector  at  Behar 
published  an  advertisement  for  the  sale  of 
Belkhuruh  on  Monday  the  5th  of  June  at 
the  Collector's  sudder  cutcherry  at  Bankipoor, 
in  which  the  property  to  be  sold  was  thus 
described : — i.  Mahal  Belkhuruh.  2. 
Malguzar,    Ranee  of  the   deceased    Rajah 

iuswunt  Sing.  3,  Sudder  jumma,  sicca 
Lupees  24,748-11-6.  4.  Pergunnah  Urol. 
5.  Village  for  sale,  Belkhuruh,  and  seventy- 
four  mouzas.  6.  Balance  due  to  Govern- 
ment, sicca  Rupees  12,742-10-5.  Evidence 
was  given  of  the  service  and  distribution 
of  this  advertisement,  the  insufficiency  of 
which,  however,  formed  one  of  the  subjects 
of  complaint  by  the  Ranee,  to  which  it  will 
be  necessary  more  particularly  to  refer. 
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It  appears  that  the  estates  of  other  default- 
ers had  been  advertised  for  sale  on  the  same 
5th  of  June ;  but,  before  that  day  arrived, 
orders  were  received  by  the  Collector  from 
the  Board  of  Revenue,  that,  with  a  view  of 
affording  to  the  Malguzars  in  arrear  a  fur- 
ther indulgence  in  respect  of  time,  the  sale 
should  be  deferred  until  the  22nd  of  that 
month. 

No  public  notice  of  this  postponement 
had  been  given  before  the  5th  of  June,  and 
a  number  of  persons  having  assembled  on 
that  day  expecting  a  sale,  the  Acting  Collect- 
or caused  it  to  be  made  known  to  the  per- 
sons present  that  the  sale  was  postponed  till 
the  22nd  of  June,  and  another  advertise- 
ment was  prepared  and  delivered  for  distri- 
bution in  the  following  form  : — "  5th  June 
1815.  Before  this,  advertisements  were 
published,  dated*  2nd  of  May  181 5,  that  the 
villages  of  the  pergunnahs  of  Zillah  Behar, 
mentioned  in  the  said  advertisements,  would 
be  sold  on  Monday  the  5th  of  June  18 15, 
agreeing  with  the  13th  of  Jeyt  1222  Fusly, 
for  arrears  of  the  Government  malguzary, 
but  that  the  sale  would  be  suspended  from 
this  date  until  the  21st  June  181 5,  accord- 
ing to  the  orders  of  the  Board  of  Revenue, 
and  that  the  sale  would  take  place  on 
Thursday  the  22nd  June  181 5,  agreeing  with 
the  I  St  of  Asarh  1222  Fusly,  at  Bankipore, 
of  the  villages  mentioned  in  the  said  adver* 
tisement,  according  to  the  conditions  men- 
tioned in  the  advertisement.  Notice  is 
therefore  given  that  purchasers  attend  the 
sale  on  the  22nd  of  June  of  the  said  year  at 
the  suddor  cutcherry  at  Bankipore,  and  pur- 
chase, and  if  the  villages  are  sold  for  the 
arrears,  they  purchase  them  on  the  conditions 
specified  in  the  former  advertisement." 

Notice  of  the  postponement  was  publicly 
given  to  the  several  persons  attending  for 
the  expected  sale,  amongst  whom  was 
Chumun  Lai,  the  agent  of  the  Ranee,  who 
had  herself  applied  for  a  postponement  of 
the  sale. 

A  copy  of  this  advertisement  was  affixed 
to  the  cutcherry  at  which  the  sale  was  to 
have  taken  place,  and  copies  of  the  adver- 
tisement were  affixed  at  the  different  Courts 
in  the  district,  but  no  copy  of  this  adver- 
tisement was  served  on  the  Ranee  herself,  or 
affixed  upon  any  part  of  the  estate.  On 
the  22nd  of  June,  the  talook  of  Belkhuruh 
was  put  up  to  sale  in  one  lot,  and  sold  to  the 
agent  of  Mitterjeet  Sing  for  the  sum  of 
i,io,doo  sicca  rupees,  which  sum  was  after- 
wards, and  before  the  29th  of  Tune,  paid 
into   the    treasury.    On   the  29th  of  June, 


petitions  were  presented  by  Mitterjeet  Sing, 
GokulChund,  and  Meer  Abd-oollah,  stating 
that  the  estate  had  been  bought  by  Mitter- 
jeet Sing,  as  to  one-half,  for  hts  son  Baboo 
Mood  Narain  ;  as  to  one  quarter,  for  Gokel 
Chund  ;  and  as  to  the  remaining  quarter,  for 
Meer  Abd-ooliah;  and  praying  tbai  tbdr 
names  might  be  inserted  as  pfoprielorBi  ac- 
cording to  their  several  proportions. 

On  the  4th  and  6tb  of  July,  petitions  were 
presented  by  the  Ranee,  complaining  of  the  • 
sale,  and  praying  that  it  migbt  be  anooUed, 
which  were  laid  before  the  Board  of  ReveQue; 
and  that  Board,  after  receiving  a  repoit  imiil' 
the  Acting  Collector,  to  whom  the  ivo  p«d- 
tions  were  referred  for  an  explanation  bjr  a 
letter  from  their  Acting  Secretary  to  the  Aci- 
ing  Collector  of  Behar,  dated  the  I5th.<rf  Au- 
gust, declared  that  the  Board  was  satisM 
with  the  explanation  relative  to  the  $alet)f 
the  estates  of  the  Ranee  of  the  Rajah  Juswnat 
Sing,  and  considered  the  sale  legal,  and  sc* 
cordingly  confirmed  it ;  but,  owing  to  dream* 
stances  which  it  is  not  necessary  particuhHj 
to  mention,  possession  was  not  given  to  the 
purchasers  until  the  month  of  March  181& 

It  further  appeared  by  evidence,  S8li»' 
factory  to  their  Lordships  though  the  ftft 
was  disputed  by  the  respondents^  that  the 
balance  of  the  purchase-money  (after  dedttd* 
ing  the  arreass  of  ^uty  for  which  the  sik 
was  made,  and  the  costs  of  the  sale)  mik 
from  time  to  time,  appropriated  by  the  Raoce 
to  the  payment  of  arrears  of  tribute  doe 
from  her  in  respect  of  other  property,  flrf 
that  at  the  time  of  the  commencement  4i^ 
the  suit  now  under  appeal,  there  xtmsfd 
the  sum  of  77  rupees  9  annas  10  pB^ 
only  unappropriated,  and  that  this  saaB 
balance  was  afterwards  applied  by  her  to  te 
like  purposes. 

Under  these  circumstances,  it  was  coi* 
tended,  on  the  part  of  the  appellant,  tiMtf  d* 
sale  of  the  whole  talook  was  strictly  coMi 
according  to  the  fair  Import  of  the  Regdi* 
tions  then  in  force,  and  that  the  adveitiv 
ments  were  issued  and  published  agrecaUf 
to  the  form  prescribed  by  the  regvbuiosfr 
Th&t  even  if  more  than  was  neccssaij  luA 
been  erroneously  sold  by  the  Collector,  uA 
if  the  form  and  publication  of  the  adv^tii^ 
ments  had  been  defective,  the  sale  could  rM 
be  thereby  invalidated ;  and  that  at  ' 
events  neither  the  Ranee  nor  her  heirs  csiU 
now  claim  to  have  the  sale  annulled  00  w^ 
grounds,  since  the  Ranee  had,  by  appropni^ 
ing  the  purchase-money  after  it  bad  M 
paid  into  the  treasury  by  the  poickaiift 
adopted  and  ratified  the  saloi  aad  waited  * 
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irregularities  in  the  conduct  of  it;  and  still 
less  could  any  irregularities  in  the  form  or 
service  of  the  advertisements  supply  any 
grouiitl  for  annulling  the  sale  after  such  ap- 
propriation of  the  price. 

The  respondents,  on  the  other  hand,  in- 
sisted that,  as  the  power  of  the  Collector  to 
sell  was  a  qualified  power,  the  purchaser 
could  only  maintain  his  title  under  the  sale  by 
blowing  that  the  power  had  been  duly  exer- 
•cised,  and  they  aenied  that  there  was  any 
sufficient  evidence,  of  any  appropriation  of 
the  price  by  the  Ranee,  and  asserted  that,  if 
there  was,  it  could  not  give  efficacy  to  a  sale 
which  was  made  in  defiance  of  her  protest 
and  resistance,  and  contrary  to  law. 

The  first  question,  therefore,  which  their 
Lordships  have  had  to  consider  is,  whether 
Ae  sale  in  one  lot  of  the  whole  talook  for 
arrears  of  tribute,  which  might  have  been 
paid  off  by  the  proceeds  of  some  definite 
portion  of  the  talook,  viras  within  the  scope 
of  the  Collector's  authority.    For  if  the  Col- 
lector had   no  authority  to  sell  the  whole 
talook    under   the    circumstances   as    they 
stood  at  the  time  of  the  sale,  their  Lord- 
ships' assent  to  the  argument  of  the  respond- 
ents' counsel,  that  no  implied  adoption  of  the 
sale  by  the  subsequent  appmpriation  of  the 
price,  will  bar  the  Ranee  from  reclaiming  her 
estate  on  the  restitution   of  fhe  purchase- 
money.    The  power  of  the  Collector  to  sell 
the  talook  depends  upon  the  different  Regu- 
feitions  referred  to  in  the    argument,  and 
which  are  set  out  in  the  Supplemental  Ap- 
pendix to  the  case.     The  Regulations  of 
1793,  Regulation  XIV.,  after  requiring  cer- 
tain preliminary  steps,  not  relevant  to  this 
inquiry,  declare  that  the  lands  of  defaulters 
are  liable  to  seizure  and  sale  by  the  Collector 
(without  legal  process  in  any  Court  of  Jus- 
tice) for  the  discharge  of  arrears  of  revenue, 
but  only  under  the  sanction  of  the  Governor- 
General  in  Council,  previously  obtained  upon 
the  report  of  the  Collector,  and  the  recom- 
mendation of  the  Board  of  Revenue,  who  are 
to  recommend  the  sale  of  such  a  portion  of 
the  estate  of  the  defaulter  as  may  be  suffi- 
cient for  the  liquidation  of  the  amount. 

By  Regulation  IILof  1794*  Section  5,  the 
Collector  is  required  to  submit  to  the  Board 
of  Revenue  a  statement  of  such  lands  of  the 
defaulter  as  he  may  think  it  advisable  to 
have  sold  to  make  good  the  arrears.  And 
the  Board  of  Revenue  is  authorized  to  cause 
the  lands  specified  in  such  statement,  or  any 
Other  lands  belonging  to  the  defaulter,  to  be 
ftdvenised  for  sale,  and  to  report  the  same ; 
but  9^11  the  sale  was  not  to  take  place  with- 
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out  the  previous  sanction  of  the  Governor- 
General  in  Council. 

By  Regulation  V.  of  1796,  Section  2,  the 
Collector  is  directed  to  be  careful  to  select 
for  sale  such  land  as  from  the  current  value 
of  similar  lands  may  appear  likely  to  sell 
for  the  amount  to  be  recovered  by  the  Ale, 
and  no  more. 

Now,  taking  these  Regulations  together, 
they  declare  the  power  of  the  Governor  in 
Council  to  sell  the  lands  of  any  defaulter  for 
the  payment  of  the  arrears  of  revenue,  but 
also  declare  that  the  Governor-General  will 
only  proceed  upon  the  recommendation  of  the 
Board  of  Revenue,  to  whom  the  Collector  is 
to  report,  not  only  the  arrears,  but  also  the 
lands  which,  in  his  judgment,  ought  to  be 
sold  for  the  liquidation.  But  in  forming 
that  opinion,  the  Collector  is*  required  to  be 
careful  to  select  such  lands  as  may  appear 
likely  to  produce  the  amount  of  the  arrears, 
and  no  more.  And  then,  in  order  to  protect 
the  proprietor  from  the  consequences  of  any  ^ 
miscalculation  on  the  part  of  the  Collector, 
the  3rd  Section  of  Regulation  V.  of  1796 
proceeds  to  direct  that,  where  the  lands  put 
up  to  sale  consist  of  distinct  mehals,  separ- 
ately assessed  for  the  public  revenue,  they 
are  to  be  sold  in  distinct  lots,  or,  though  not 
separately  assessed,  if  they  be  of  consider- 
able extent,  and  may  be  readily  divided  into 
distinct  lots,  they  are  to  be  divided  and  sold ; 
and  then  provides  that  so  many  distinct  lots 
only  shall  be  sold  as  may  be  necessary  to 
produce  the  amount  of  the  arrears  and  the 
costs. 

But  where  the  lands  are  put  up  in  one  lot, 
the  whole  is  to  be  sold,  whether  the  amount 
bid  for  them  be  more  or  less  than  the  sum 
due,  and  the  overplus,  if  any,  paid  to  the 
proprietor. 

By  Regulation  VU.  of  1799,  the  sale  of 
the  land  of  defaulters  is  only  to  take  place 
once  a  year,  and  in  the  interval  the  Collector 
is  authorized  to  attach  the  lands  of  the 
defaulters,  and  at  the  close  of  the  year,  by 
the  5th  Clause  of  Section  23,  he  is  required 
to  report  to  the  Board  of  Revenue  the  amount 
of  the  arrears,  and  at  the  same  time  to  trans- 
mit a  statement  of  the  lands  for  sale,  suffi- 
cient to  make  good  the  arrear  and  the  in- 
terest thereon  to  the  time  of  sale,  to  be  dis- 
posed of  according  to  the  rules  prescribed 
for  public  sales  on  account  of  arrears  of 
revenue. 

But  by  Section  30  it  is  declared  thjit  the 
Board  of  Revenue  are  thereafter  to  conduct 
the  sa  les  of  land  in  the  mode  prescribed  by 
the  Regulations,^  without  any  reference  to 
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the  Governor-General  in  Council,  except  in 
cases  where   they  require   his  instructions, 


allotment  of  a  pergunnah,  or  turruf,  or  other 
established  local  division ;  that,  on  the  con- 


and  they  are  required  to  be  particularly  at-  '  trary,  all  established  local  divisions  of  knows 
tentive  to  the  proper  selection  of  lands  for  I  limits  were,  as  far  as  possible,  to  be  preicrved 
sale  by  the  Collector.  entire  in  every  public  sale  of  land,  and  to 

The  effect  of  this  alteration  is  worthy  of  regulate  in  general  the  sub-division  of  landed 
att^tion ;  for  as  before  this  time  no  sale  of  property,  when  an  estate  may  be  divided  at 
any  lands  for  the  arrears  of  revenue  could  the  public  sales,  and  a  portion  disposed  of 
take  place  without  the  sanction  of  the  Gov-    as  a  distinct  estate. 

ernor-General  in  Council,  and  as  the ,  If  the  authority  vested  in  the  Board  o( 
Governor-General  in  Council  claimed  and  Revenue  had  stopped  here,  it  would  havci 
exercised  an  indefeasible  right  to  sell  the  been  necessary  to  show,  not  only  that  the 
whole  or  any  portion  of  a  defaulter's  land  for  sale  of  the  whole  talook  of  Belkharuli  had 
arrears  of  revenue,  it  followed  that  no  sale  of  been  made  by  the  directions  of  the  Board  ol 
land  for  such  purpose,  under  the  sanction  of  |  Revenue,  but  also  that  s^ch  sale  was  author* 
the  Governor-General  in  Council,  could  be  |  ized  by  the  terms  of  the  5lh  and  7th  Sec- 
invalidated,  on  the  plea  that  too  much  had  tions  of  Regulation  I.  of  1801,  last  referred 
been  selected  by  the  Collector.  i  to.     But  by  Regulation  V.  of  18 12,  Section 

But  as,  by  the  Regulation  last  referred  to,  |  24,  it  is  declared  that  the  consideration  o(, 
the  Board  pf  Revenue  are  authorized  to  con-  and  decision  on,  the  expediency  of  selling  the 
duct  the  sales  in  the  mode  prescribed  by  the  |  entire  estate,  or  of  disposing  in  the  first 
Regulations,  without  reference  to  the  Gov-  instance  of  any  pirticular  part  of  it,  resides 
ernor-General,  it  would  follow  that  the  ;  in  the  Board  of  Revenue  and  Board  pf  Cooh 
sale  in  question,  which  was  made  without  I  missioners  respectively,  subject  to  the  coo- 
any  reference  to  the  Governor-General  in  !  trol  of  the  Government. 
Council,  could  only  be  sustained  under  the 
Regulation,  by  showing  that  it  was  sanction- 
ed by  those  former  Regulations.  curate  computation  could  be  formed  d  prion 

By  Regulation  I.  of  1801,  Section  6,  after    of  the  real  valu«  of  any  estate  or  portion  of 


'      And  by  Section  25,  after  reciting  that  ap 
means  existed  by  which  any  certain  or  ac- 


reciting  that  the  unqualified  operation  of  the 


estate,  it  was  declared  that  sales  made  it 


rule  established  by  Section  2,  Regulation  V.    public  auction  for  that  purpose  were  oQl 
of  1796,  had  been  found  prejudicial  to  the    liable  to  be  annulled  by  the  Courts  of  Jodi*    | 
public  interests  in  the  sub-division  of  small    cature,  on  the  ground  that  the  proceeds  oi    | 
estates,  as  well  as  to  the  proprietors  of  such  ;  the    sales    have    materially    exceeded   dv    i 
estates,  by  parcelling  them  into  lots  so  incon-    amount  of  the  arrears  due  from  the  profm'    ; 
siderable  as  to  prevent  a  competition  for  the  1  tor  of  the  land  to  Government,  and  that  tk 
purchase  of  them,  and  after  authorizing  the  |  Board  of  Revenue  and  Commissioners  woaH 
Board  of  Revenue,  if  they  should  judge  it  1  be  guided  by  their  own  discretioD,  subject, 
advisable,  to  sell  in  one  lot  any  entire  estate,  I  of   course,    to    any   instructions    from  the 
of  which  the  annual  assessment  did  not  ex- ,  Governor-General  in  Council, 
ceed  500  sicca  rupees,  the  Board  of  Revenue  i      By  Regulation  XVIII.  oJF  18 14,  Sectioa  i, 
is  thereby  authorized,  whenever  the  amount  I  it  was  enacted  that,  w^henever  any  portioi 
to  be  recovered  by  a  sale  of  land  shall  bear :  of  an    instalment   of    revenue   payable  a 
such  proportion  to  the  computed  value  of    any  month  remained  undischarged  on  Ux  ^ 
the  whole  estate  as  may  be  calculated   to    i  st  of  the  following  month,  the  Collector  migjf  « 
leave  only  an  inconsiderable  jsurplus  on  the    forthwith,  or  at  any  subsequent  lime  (that  at 
sale  of  the  entire  estate,  to  sell  the  entire    rear  remaining  undischarged),  cither  aflcr 
estate   in    the    manner  prescribed    by    the    service  of  a  written  demand,  or  without  suck 
Regulations,  though  the  total  annual  assess-    demand,  advertise  lands,  the  property  of  d* 
ment  should  exceed  the  sum  of  500  sicca    defaulter,  for  public  sale,  without  first  mi^ 
rupees,   above  limited.     In  such  cases  the  '  mitting  a  statement  of  those  lands  for  tte 
value  of  the  lands  for  sale  is  to  be  computed    previous  sanction  of  the  Board  of  Revenu^ 
from  the  best  information  procurable  of  their  ;  or  Board  of  Commissioners,  supposing  the 
produce    and    extent,    compared    with    the    land   so  advertised  to  constitute  an  ttM 
amount  of  the  assessment  u|X)n  them,  and    estate,  or  the  whole  of  the  defaulter's  ri^ 
the  current  value  of  similar  lands.    And  by  .  and  interest  in  a  joint  esute.     But  In  sudi 
SeciiGn  7  it  was  provided  that  the  rule  in  -  case  he  was  to  report  the  same  to  the  BoaJ 
Section  3,  Regiilation  V.  of  1796,  was  not   of  Revenue,  or  Board  of  Commissioners,  aao 
meant  to  require  the  divi|jion  and  distinct   to  await  the  Board*s  sanction,  and  oa  iO 
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account  to  proceed  to  the  actual  sale  of  the 
lands  without  the  express  sanction  of  the 
Board ;  subject  to  a  proviso  for  apportioning 
the  jumma  in  cases  in  which  the  lot  pro- 
posed to  be  sold  constituted  only  a  part  of 

•  the  defaulti?r's  property  in  an  estate. 

By  Section  4,  the  Board  of  Revenue  are 
directed,  on  receipt  of  the  Collector's  report 
of  his  having  advertised  lands  for  sale,  or 
on  receipt  of  any  statement  of  land  proposed 

•by  him  for  sale,  to  proceed,  without  refer- 
ence to  the  Governor-General  in  Council, 
tb  determine  whether  the  sale  shall  take 
place. 

This  was  the  last  Regulation  passed  upon 
the  subject  before  the  date  of  the  saJe  in 
question.  At  that  time,  therefore,  the  law 
^tood  thus — ^the  discretionary  power  of  de- 
ciding whether  the  whole  of  a  defaulter's 
lands,  or  any  or  what  portion  of  them, 
Should  be  actually  sold  to  pay  the  arrears  of 
fevenue,  which  was  originally  vested  in  the 
Governor-General  in  Council,  was  trans- 
ferred to  the  Board  of  Revenue  and  Com- 
missioners, subject  nevertheless  to  ihe  control 
bf  the  Governor-General  in  Council,  whenever 
ht  thought  fit  to  interpose  in  his  executive 
capacity. 

*'  But  in  order  to  assist  thft  Board  in  this 
qfecision,  and  to  prevent  delay,  it  was  the  duty 
bf  the  Collector,  whenever  an^  revenue  fell 
in  arrear,  to  report  the  amount  of  it  to  the 
Board  of  Revenue,  or  Board  of  Commissioners, 
and,  either  before  or  after  advertising  a  sale, 
to  send  a  statement  of  the  particular  land  of 
the  defaulter  which  he  proposed  should  be 
sold  to  pay  off  the  arrears,  but  the  Col- 
lector was  in  no  case  to  proceed  to  an 
actual  sale  without  the  express  sanction  of 
the  Board. 

The  fact  to  be  ascertained,  therefore,  with 
respect  to  the  first  question,  is  whether  the 
Board  of  Revenue  had,  before  the  disputed 
9^1e,  sanctioned  the  sale  of  the  whole  talook 
W  Belkhuruh,  for  the  liquidation  of  the 
arrears  due  from  the  Ranee. 

Now,  it  appears  from  the  evidence  that, 
on  the  24th  of  April  1 8 1 5 ,  the  Collector  re- 
ported to  the  Board  of  Revenue  that  he  had 
advertised  certain  lands  for  sale  on  the  5th 
of  June  then  next,  and  transmitted  an  ab- 
stract statement  of  the  lands  in  Zillah  Behar 
proposed  to  be  sold,  for  the  recovery  of 
arrears  of  revenue  due  to  Government  up 
to  the  1st  of  Phalgoon,  that  is,  to  Februa  y 
and  March  1815.  But  although  the  Col- 
lector in  this  letter  states  that  he  had  ad- 
vertised for  sale  the  lands  mentioned  in  the 
abstract,  there  is  no   evidence  in  the  pro- 


ceedings of  any  advertisement  of  any  lands 
of  the  Ranee  having  been  published  before 
the  2nd  May  following,  at  which  date  the 
advertisement  already  referred  to  was  pub- 
lished. Although  this  advertisement  spe- 
cifies in  the  margin  that  74  mouzahs  were 
to  be  sold  for  the  payment  of  the  balance tiue 
to  Government,  of  sicca  Rupees  12,742-10-3, 
;  and  states  that  the  sale  was  to  take  place  in 
conformity  with  the  ord^r  of  the  Board  of 
Revenue,  yet  there  are  no  traces  in  the  evi- 
dence of  any  previous  notice  having  been 
forwarded  to  the. Board  of  Revenue,  of  the 
specific  lots  that  it  was  proposed  to  put  up  for 
sale,  and  the  abstract  contained  in  the  Collec- 
tor's letter  of  the  24th  of  April  gives  no  such 
information  to  the  Board — neither  indeed 
do  the  Regulations  require  that  such  notice 
should  be  sent  previous  to  the  advertisement ; 
and  as  the  date  of  the  order  of  the  Board 
of  Revenue  is  not  stated  in*  the  advertise- 
ment, there  is  no  reason  for  concluding  that 
any  such  authority  had  at  that  time  been 
given  for  the  sale  of  any  specific  lands, 'for 
realizing  the  arrears  due  from  the  Ranee ;  and 
there  is  no  evidence  of  any  communication 
to  the  Board  of  Revenue,  of  the  intention  of 
the  Collector  to  sell  the  talook  of  Belkhuruh 
in  one  lot  for  that  purpose.  There  is  no 
direct  proof,  indeed,  that  the  advertisement 
was  ever  forwarded  to  the  Board  befpre  the 
sale;  and,  if  it  had  been,  without  further 
explanation  it  would  not  have  apprised  the. 
Board  that  the  74  mouzahs  proposed  to  be 
sold  constituted  the  whole  of  the  talook, 
or  that  the  sale  of  any  definite  portion 
would  be  sufficient  to  cover  the  amount  of 
the  arrears ;  neither  is  there  any  trace  in 
the  evidence  that  the  Board  of  Revenue  at 
any  time  before  the  sale  had  actually  given 
authority  to  the  Collector  to  proceed  to  the 
sale  of  the  74  mouzahs  in  one  lot. 

It  may  be  indeed  fajriy  assumed  that  the 
Board  had  been  informed  that  the  Collector 
had  advertised  for  sale  the  808  mouzahs 
mentioned  in  the  abstract  of  24th  April  1815, 
and  that  the  sale  of  those  mouzahs  generally 
had  been  sanctioned  by  the  Board,  because 
it  is  stated  that  the  sale  of  those  estates  had 
been  postponed  from  the  5lh  June  to  the 
22nd  July  by  the  order  of  the  Board — a 
statement  sufficiently  sanctioned  by  the  sub- 
sequent confirmation  of  the  sale.  But  there 
is  not  only  no  direct  proof  of  any  specific 
authority  from  the  Board  of  Revenue,  to  sell 
the  whole  talook  in  one  lot,  but  th^re  is 
not  eveii  a  statement  by  the  Collector  that 
any  such  authortty  had  been  given.  On  the 
contrar\',  the  stat^ent  by  the  Collector  leads 
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to  the  inference  that  none  such  had  been 
received  by  him — for  in  his  report,  Ap- 
pendix, page  95,  in  answer  to  the  Ranee's 
complaint  that  the  whole  talook  had  been 
sold  in  one  lot,  he  does  not  plead  the  speci- 
fic authority  of  the  Board,  but  the  known 
general  principles  of  the  Regulations,  as 
his  justification  for  having  so  conducted  the 
sale;  a  justification  amply  sufficient  if  true, 
for  it  is  only  when  the  general  directions 
of  the  Regulations  are  departed  from,  that 
the  specific  directions  of  the  Board  can  be 
required. 

But  as  has  been  already  shown  by  Regu- 
lation XVllI.  of  1814,  Section  11  (Sup- 
plemental Appendix  33),  the  Collector  is 
expressly  forbidden  to  proceed  to  the  actual 
s^le  of  lands  advertised,  without  the  express 
sanction  of  the  Board,  to  whom  by  the 
previous  Regulation  of  1812  was  entrusted 
the  consideration  of  and  decision  on  the 
expediency  of  selling  the  entire  estate,  or 
of  disposing  in  the  first  instance  of  any 
particular  part  of  it.  And  even  by  the 
earlier  Regulations  of  1796,  when  the  Col- 
lector, as  it  should  seem,  conducted  the  sale 
upon  general  rules  laid  down  by  the  Gov- 
ernor-General in  Council,  without  any 
specific  directions  on  any  particular  sale  that 
fell  within  the  scope  of  the  general  rules, 
be  was  bound  to  select  for  sale  such  lands 
as  front  the  current  value  of  similar  lands 
might  appear  likely  to  sell  for  the  amount 
to  be  recovered  Ijy  the  sale,  and  no  more. 
And  the  spirit  and  tone  of  the  whole  Regula* 
tion  require  that,  where  there  are  separate 
assessments  upon  definite  portions  or  divi- 
sions of  the  property,  the  property  should  be 
put  up  to  sale  in  separate  lots,  unless  it 
should  be  the  wish  of  the  proprietor,  or  for 
his  obvious  benefit,  that  the  whole  estate 
should  be  put  up  in  one  entire  lot,  in  which 
case  the  whole  was  to  be  sold,  and  the 
surplus  paid  over  to  him. 

A  reference  to  the  Regulations,  therefore, 
shows  that  the  plea  urged  by  the  Collector 
was  unfounded,  while  the  adoption  of  that 
plea  proves  that  he  had  no  express  direction 
on  the  subject,  and  that  he  acted  without 
any  sufiicient  legal  authority. 

Other  Regulations  were  passed  after  the 
date  of  the  sale,  some  of  which,  having  a 
restrospective  operation,  were  cited  in  the 
argument.  But  none  of  them  materially 
affect  the  question  now  under  consideraion, 
although  one  of  them  tends  to  confirm  the 
view  Y/hich  has  already  been  taken  of  the 
effect  of  former  Regulations.  The  provi- 
sion alluded   to  is  in   the^  3rd    Clause  of 


Section  6  of  Regulation  XL  of  i822»  b« 
which  it  is  declared  that  no  sale,  vhetfacr 
made  before  or  after  the  promulgation  d  thK 
Regulation,  shall  be  liable  to  be  anifhlled, 
on  the  ground  of  informality  or  omisooa 
in  the  communications  that  may  have  pa^ed 
between  the  Collector  and  the  controllmg 
Board,  provided  that  the  Board  shall  btie 
actually  given  authority  to  proceed  to  the 
sale  of  the  specific  lot  sold.  Now,  for  the 
reasons  already  given,  this  Cbiuse  wiJi  not* 
protect  the  sale  in  question,  and  its  tenu 
seem  to  imply  that  previous  aathorily  bf 
the  Board  to  proceed  to  the  sale  of  the 
specific  lot  sold  was  essential  to  the  validity 
of  all  sales. 

In  the  course  of  the  argument,  much  le- 
liance  was  placed  upon  tiie  kubookut  ex^> 
cuted  by  the  Ranee's  agent  by  which  sfae 
subjected  the  whole  of  her  property  and  pos- 
sessions to  sale,  for  any  arrears  that  imghc 
be  due.  But  this  kubooleut,  which  vfis 
executed  on  the  24th  of  October  1801,  was 
given  at  a  time  when  by  the  Regnlaikw 
the  Board  of  Revenue  itself  had  only  a  loiit* 
ed  power  in  the  sale  of  an  entire  estate,  wk 
the  kubooleut  purports  at  the  most  to  give< 
more  extended  power  to  the  Board  ;  for  tkft 
words  '^  chief  anthorities'*  could  not  ixc6$ 
be  taken  to  vest  any  discretion  in  the  Coi* 
lector.  But  as  at  the  date  of  the  sale,  the 
Board  of  Revenue  had,  as  we  have  sen. 
legislative  authority  for  the  exercise  of  ti 
unlimited  discretion,  no  a4ditional  sanctkH 
could  be  acquired  for  the  Board  from  diii 
kubooleut,  and  none  is  given  by  it  to  tk 
Collector. 

From  the  whole  evidence  in  the  case,  theia* 
fore,  their  Lordships  are  of  opinion  that  tbe 
sale  by  the  Collector  of  the  whole  takx^  in 
one  lot  was  an  act  [unauthorised  either  bj 
the  general  rulesr  and  principles  of  tbe 
Regulations  or  by  any  specific  authontt 
previously  conferred  by  the  Board  of  te 
venue. 

It  remains,  therefore,  to  be  seen  what  effect 
ought  to  be  given  to  the  subsequent  confifS' 
ation  of  the  sale  by  the  Board,  and  tte 
supposed  adoption  of  it  by  the  Ranee,  b 
considering  the  effect  of  the  subscqiK^t 
confirmation  pf  the  sale  by  the  Boani,  it 
must  be  remembered  that  the  Board  had  oflt 
the  supreme  but  only  a  delegated  anthoriljrt 
and  that,  by  the  terms  in  which  that  aatbori^ 
was  conferred,  they  were  expressly  reqaiid 
to  exercise  their  discretion  before  the  ffi> 
took  place,  and  that  there  is  no  power  tx» 
ferred  on  them  to  adopt  and  contkm  ai 
unauthorised  sale  by  the  Collector. 
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>  As  their  Lordships,  therefore,  are  of  opi- 
nion that  the  sale  was  illegal  and  void  in 
Ifae  months. of  Jane  and  July,  so  they  think 
that  it  was  not  rendered  valid  by  the  un- 
anthorized  confirmation  of  it  by  the  Board 
of  Revenue  in  the  month  of  August.  This 
would  clearly  be  the  case  in  respect  of  any 
sale  since  the  promulgation  of  Regulation 
XL  of  1822,  by  the  express  provisions  of 
Section  25.  But,  as  that  Section  is  not  re- 
trospective, no  authority  can  be  derived 
irom  it  in  this  case,  but  the  principle  which 
dictated  the  Regulation  will  supply  the  rule 
withoAit  it.  And,  although  their  Lordships 
would  have  been  prepared  to  hold  that  all 
mere  irregularities  in  the  improper  and  un- 
necessary sale  of  the  whole  talook  in  one 
lot,  in  the  form  of  the  advertisement,  and 
the  manner  of  their  service,  had  been  suffi- 
ciently weighed  by  the  Ranee  when  she 
appropriated  the  surplus  purchase-money 
to  her  o%vn  purposes,  so  as  to  deprive  her 
of  all  claim  to  annul  the  sale  on  the  ground 
of  such  irregularities,  yet  their  Lordships 
cannot  consider  the  Ranee's  acquiescence  in 
a  sale,  made,  as  she  had  every  reason  to 
believe,  by  the  authority  of  the  Board  of 
Revenue,  as  giving  legal  efficacy  to  a  sale 
altogether  void  for  the  want  of  such  au- 
thority. It  is  true  that  this  case  is  also 
provided  for  by  the  Regulation  of  1822, 
Section  27  ;  but  this  Regulation  does  not 
in  terms  refer  to  cases  of  money  received 
before  the  promulgation  of  that  rule,  and 
in  justice  ought  not  to  be  so  extended ;  and 
though  as  a  positive  Regulation  it  may  be 
considered  as  an  useful  amendment  of  the  law, 
there  is  no  known  general  principle  of  law 
upon  which  such  a  rule  could  be  held  to  exist 
independently  of  express  enactment. 

Their  Lordships,  therefore,  feel  themselves 
constrained  to  uphold  the  judgment  of  the 
Court  below  so  far  as  they  annul  the  sale 
of  the  talook. 

But  their  Lordships  cannot  approve  of 
the  manner  in  which  those  Courts  have  dis- 
posed of  the  pecuniary  questions  between 
the  parties,  either  as  to  the  purchase- money 
or  the  costs.  In  the  view  that  their  Lord- 
ships have  taken  of  the  case,  the  appellant 
stands  wholly  free  from  blame;  he  pur- 
chased the  talook  at  a  public  auction,  which 
to  all  appearances  was  regularly  held  under 
the  sanction  of  the  proper  authorities ;  he 
t>aid  the  purchase-money  into  the  treasury, 
and,  after  some  delay,  got  possession  of  the 
estate.  The  purchase-money  was  appro- 
'priated  in  part  to  .the  payment  of  the  ar- 
rears due  from  the  Ranee  in  respect  of  that 


estate,  and  as  to  the  residue,  applied  by  the 
Ranee  herself  to  the  payment  of  other  arrears 

due  from  her  upon  other  accounts.  The 
Court  below,  without  entering  into  any  in- 
vestigation of  the  profits  made  by  the  ap- 
pellant during  his  occupation  of  the  esfate, 
has  assumed  that  he  had  reimbursed  himself 
the  amount  of  the  purchase-money  and  in- 
terest out  of  the  profits  of  the  estate. 

Their  Lordships  see  no  ground  upon  which 
the  Court  could  found  such  an  assumption. 
According  to  the  Ranee*s  account,  the  talook 
for  some  years  before  the  sale  had  not 
enabled  her  to  pay  the  revenue,  and  there 
are  no  facts  stated  to  show  that  it  had  been 
more  productive  in  the  hands  of  the  appel- 
lant. Their  Lordships,  therefore,  are  of 
opinion  that  an  account  should  be  taken  of 

the  principal  and  interest  due  to  the  appel« 
lant  in  respect  of  the  purchase-money  paid 
by  him  into  the  treasury,  and  also  of  the 
net  profits  made  by  him  out  of  the  estate 
during  the  occupation,  and  that,  upon  pay- 
ment to  him,  by  the  respondents,  of  what- 
ever (if  anything)  may  appear  to  be  due  to 
him  on  taking  such  account,  possession  of 
the  talook  should  be  delivered  to  the  respond- 
ents. And  as,  in  their  Lordships'  view  of 
the  case,  the  appellant  stands  acquitted  of  all 
blame  in  the  transaction,  their  Lordships 
think  thit  so  much  of  the  decrees  of  both 
the  Courts  below  as  condemn  the  appellant 
in  costs  should  be  reversed,  and  that  each- 
party  should  bear  his  own  costs,  both  in 
the  Courts  abroad  and  in  this  country,  and 
they  will  advise  Her  Majesty  accordingly, 

Mr,  Jackson, — Will  your  Lordships  allow 
me  to  observe  that  there  is  an  allegation  of 
improvements  on  the  property ;  the  allegation 
is,  that  the  purchasers  have  expended  very 
large  sums  in  improvements :  1  trust  your 
Lordships  will  direct  all  just  allowances  in 
respect  of  improvements. 

Mr.  Justice  ^rj>J//i<r.— Certainly,  *that  Is 

fair  ms^tter  of  aljpwance. 
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The  6th  July  1842. 

Present  : 

Lord  Brougham,  Lord  Campbell,  Mr.  Justice 
Erskine,  Dr.  Lushington,  Sir  E.  H.  East, 
and  Sir  A.  Johnston. 

*       Limitation— Distant'Residence. 

Sheikh  Imdad  Ali  and  others 

versus 
Mussumat  Kootby  Begum. 

Where  the  party  in  poBsession  of  an  estate  is  a  bond- 
fide  purchaser  for  valuable  consideration  without  notice, 
and  the  real  owner  had  neglected  for  25  years  to  assert 
her  right  to  the  estate,  mere  distant  residence  was  held 
not  to  be  a  sufficient  cause  to  preclude  the  owner  from 
rnakingf  an  earlier  assertion  of  her  right  so  as  to  save 
her  from  limitation  by  bringinpr  her  within  the  excep- 
tions of  Section  14,  Regulation  III.,  1793,  and  Section  3, 
Regulation  II.,  1805. 

Erskine,  J, — The  original  proceedings 
in  this  case  were  instituted  by  the  present 
respondent,  Mussumut  Kootby  Begum,  in 
the  Provincial  Court  at  Patna,  to  recover 
64  shares  out  of  160  shares  of  an  altumgah 
mehal,  in  the  zillah  of  Patna,  comprising 
several  villages,  which  she  claimed  as  her 
inheritance,  derived  from  her  mother,  Mus- 
sumut Saleha  Khanum,  the  widow  of  Nawab 
Enayet  Khan. 

In  the  Court  below  two  questions  were 
raised  and  decided  :  first,  whether  the 
mehal  in  question  was  originally  the  estate 
of  the  Nawab,  or  of  his  widow,  Saleha 
Khanum  ;  and,  secondly,  whether  the  claim 
of  the  plaintiff,  Kootby  Begum,  had  been 
barred  by  lapse  of  time,  according  to  the 
Bengal  Regulations. 

Tlie  Provincial  Court,  without  giving 
any  opinion  upon  the  first  point,  dismissed 
the  plaintiff's  suit,  with  costs,  upon  the 
ground  that,  whatever  her  right  might  have 
been,  her  remedy  by  suit  was  barred  by 
lapse  of  time,  and  that  her  claim  was  not 
entitled  to  a  hearing  by  the  Court. 

Against  this  decree  the  plaintiff  appealed 
to  the  Sudder  Dewanny  Adawlut,  and  that 
Court,  after  hearing  the  appeal  on  the  31st 
December  1831,  decided,  first,  that  the 
villages  in  dispute  had  been  proved  to  have 
been  the  property  of  Saleha  Khanum,  and 
that  the  plaintiff  as  her  daughter,  was 
entitled  to  one-half  as  her  inheritance ;  and, 
secondly,  that,  although  as  to  some  of  the 
villages  the  claim  of  the  plaintiff  had  been 
barred  by  lapse  of  time,  as  to  the  rest, 
her  remedy  had  not  been  taken  away  by 
the  Regulations  relied  on.  The  Court 
therefore  modified  the  decision  of  the  Pro- 
vincial Court  by  affirming  its  decree  as  to 
a  part  of  the  estate,  and  decreeing  to  the 


plaintiff  the  remainder,  and  apportioning  the 
costs  between  the  ^parties. 

The  present  appellants,  who  had  defended 
the  suit  below,  as  purchasers,  were  dissa* 
tisfied   with    this    decision    of   the  Sudder 
Adawlut,  and  appealed  to  the  Queen  in  Council    ' 
against  that  part  of  the  decree  that  affirraed 
the  plaintiff's  right  to  recover  a  portion  of  . 
the  property  claimed  by  her ;  and  Her  Ma- 
jesty having  been   pleased    to    refer   such^ 
appeal  to  the  Judicial  Committee,  the  cas«* 
was  argued  before  Lord  Brougham,  Lord 
Campbell,  the  Judge  of  the  AdmiraJty,  aod 
myself;  when,  on  the  part  of  the  appellant^ 
it  was   insisted   that,   whatever  might  have 
been  the  original  title  of  the  plaintiff  be- 
low%  her  right  to  recover  any  part  of  the 
property  had  been  altogether  barred  bj  the 
lapse  of  time,  and  that  the  decree  of  the 
Provincial  Court  ought  to  have  been  wholly 
affirmed.     Their  Lordships  acquiesce  in  thb 
conclusion,    and    are  of  opinion    that  the 
decision  of  the  Provincial  Court  was  right*    ; 
and  that  the  decree  of  the  Sudder  Adawluiy 
modifying  it,  is  wrong.  | 

In   order   to    explain    the    ground  npo^ 
which  their  Lordships    have    founded  thii     | 
opinion,  it  will  be  necessary  to  refer  moire 
particularly  to  the  facts  established  by  th^ 
evidence,  and  to  the  language  of  the  rega-^ 
lations  upon  ^hich  the  question  arises.   It 
appeared    by     the    evidence     that  Saleha 
Khanum  was  the  wife  of  the  Nawab  Eoajet 
Khan   Rasikh,    and    that    they    had   three 
children,  two  sons  and  one    daughter.  It 
is  clearly  proved  by  the  admissions  of  thaie 
under  whom  the  appellants  claim  u  pui^ 
chasers,  as  well  as  by  other  evidence,  dm 
the  mehal  in  question  was  the  property  dt 
Saleha  Khanum,  and  that  she,  having  sur* 
vived   her  husband,   held   possession  of  it 
until  her  death  in  1801. 

The  two  sons  died  in  their  mothers  lifc>: 
time;  the  daughter,  the  present  respondent^    , 
and  the  plaintiff  below,  was  living  with  hq 
mother    at    Paniput    at    the    time    of   the 
mother's    death.    The    eldest    son,    Izzal 
Oollah    Khan,    had    died    without    issae. 
Hafiz  Oolla  Khan,  the  second  son,  had  died 
only  a  few  months  before  his  mother,  and 
had,  down  to  the  time  of  his  death,  managed 
the  estate  for  his  mother,     fle  left  three 
children,    two    sons     and     one    daughter* 
Under  these  circumstances,  by  the  Hindoo 
Law  of  Inheritance,  the  plaintiff  below  be- 
came entitled  to  one-half  of  her  moiher*$ 
property,  and  the  other  half  would  descend, 
to  the  children  of  her  brother  Hafiz.    These 
children  were  Kulb  Ali  Khan,  Amin  Oolfa 
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Kban,  and  Mussumat  Gusety  Begum. 
tJpon  the  death,  however,  of  Saleha  Kha- 
Qum  in  1801,  Kulb  'AH  Khan  and  Amin 
Oolla*Khan  took  possession  of  the  whole 
of  the  estate,  and  dealt  with  it  as  if  it 
were  entirely  their  own,  and,  until  the  year 
18 1 7,  neither  their  aunt  nor  their  sister 
preferred  any  claim  to  any  part  of  the  in- 
heritance. 

On  the  4th  of  March,  in  the  year  18 12, 

•  Mussumat  Gusety  Begum,  the  sister,  insti- 
tuted proceedings  in  the  Patna  Provincial 
Court  against  her  two  brothers,  to  recover 
a  fifth  share  of  the  mehal,  and  by  the  decree 
of  the  «aid  Court,  which  was  afterwards, 
in  the  year  1828,  confirmed  upon  appeal 
by  the  Sudder  Dewanny  Adawlut,  she 
recovered  one-fifth  of  the  whole  estate  as  her 
share  of  the  inheritance  from  Saleha  Kha- 
nnm.  It  is  to  be  observed  that  the  claim 
of  the  sister  and  the  resistance  on  the 
part  of  the  brothers  proceeded  on  th^  as- 
suinption  that  the  whole  inheritance  had 
descended  from  Saleha  Khanum  to  the  chil- 
dren of  Hafiz  Oolla  Khan,  and  that  no 
allusion  was  made,  in  the  course  of  the  suit, 
to  any  claim  of  their  aunt,  the  present 
respondent,  although  her  name  is  stated  to 
have  been  registered  in  the  Collector's  office. 
It  appeared  that,  long  prior  to  the  cpm- 
mencement  of  this  suit,  namely,  in  the  year 
1801,  Kulb  Ali  Khan  had  settled  one-ha^f 
of  the  property,  which  he  claimed  as  his 
share,  upon  his  wife,  Beejy  Begum,  and 
Amin  Oolla  Khan  had,  in  1805,  transferred 
his  share  to  his  son  Azim  Oolla  Khan ;  but 
neither  of  these  transfers  appears  to  have 
been  acted  upon  further  than  by  having  the 
names  recorded  in  the  Collector's  office,  and 
the  two  brothers  had  continued  to  deal 
with  the  property  as  their  own.  For  in 
the  year  1807,  Kulb  Ali  Khan,  acting  for 
himself  and  his  brother,  sold  a  part  of 
che  estate  to  Baboo  Byjnath  Jahoo,  and 
although,  in  the  years  1813  and  1814,  Beejy 
Begum  assumed  the  power  of  selling  por- 
tions of  the  estate,  there  is  no  evidence  that 
Azim  Oolla  Khan  ever  acted  as  owner  of 
any  part  of  the  estate  under  the  alleged 
transfer  to  him,  but,  on  the  contrary,  Amin 

'  Oolla  Khan,  his  father,  continued  to  dispose 
of  the  estate  as  if  no  such  transfer  had  been 
made,  and  the  appellants,  at  the  trial  below, 
rested  their  claim  entirely  upon  purchases 
made  from  Beejy  Begum  and  Amin  Oolla 
Khan.  The  dates  of  those  sales,  as  proved 
in  the  progress  of  the  suit,  were  in  the 
jears  1813-14,  within  twelve  years  from 
the  commencement  of  the  respondents'  suit, 


and  these  dates  formed  the  foundation  of 
the  decree  of  the  Sudder  Adawlut,  which 
decided  that  the  plaintiff's  remedy  had  been 
barred  as  to  Mohi-ood-deen,  sold  by  Kulb 
All  Khan  in  1807,  more  than  tv'elve  years 
before  the  commencement  of  the  suit,  but 
was  not  barred  as  to  the  residue,  which^did 
not  appear  by  the  evidence  to  have  been 
sold  before  the  years  18 13  and  18 14. 

After  the  decree  had  been  pronounced, 
the  appellants  petitioned  to  have  the  cause 
heard  again,  and  to  be  allowed  to  put  in 
evidence  other  deeds  to  prove  that,  as  to 
another  portion  of  the  estate,  the  remedy 
of  the  plaintiff  had  been  barred  by  a  sale 
beyond  the  twelve  years,  namely,  in  1812, 
to  Boorham  Ali  Khan,  from  whom  the 
appellants  purchased  that  portion  in  1824. 
The  Court,  however,  refused,  and,  we  think, 
properly,  to  re-open  the  case  for  the  purpose 
of  admitting  evidence  which  ought  to  have 
been  produced  in  the  first  instance,  and 
there  is  no  appeal  from  that  refusal ;  and 
the  question,  therefore,  for  decision  is  whe- 
ther, under  the  circumstances  of  the  case, 
the  remedy  of  the  plaintiff  had  been  barred 
by  the  adverse  possession  of  Kulb  Ali  Khan 
and  Amin  Oolla  Khan  from  the  year  1800 
to  1825. 

The  ans^^^r  to  this  question  depends  upon 
the  construction  of  the  Bengal  Regulations, 
namely,  Regulation  III.,  1793,  Section  14, 
and  Regulation  II.,  1805,  Section  3.  By 
Regulation  III.,  1793,  Section  14,  Zillah 
and  City  Courts  are  prohibited  hearing,  try- 
ing, or  determining  the  merits  of  any  suit 
whatever,  against  any  person  or  persons  if 
the  cause  of  action  shall  have  arisen  twelve 
years  before  any  suit  shall  have  been  com- 
menced on  account  of  it,  unless  the  com- 
plainant can  shew  by  clear  and  positive 
proof  that  he  had  demanded  the  money  or 
matter  in  question,  and  that  the  defendant 
had  admitted  the  truth  of  the  demand  or 
promised  to  pay  the  money,  or  that  he  had 
directly  preferred  his  claim,  within  that  period, 
for  the  matters  in  dispute  to  a  Court  of  com- 
petent jurisdiction  to  try  the  demand,  and 
shall  assign  satisfactory  reasons  to  the  Court 
why  he  did  not  proceed  in  the  suit,  or  shall 
prove  that,  either  from  minority  or  other 
good  and  sufficient  cause,  be  had  been  pre- 
cluded from  obtaining  redress. 

Now,  in  this  case,  the  plaintiff's  cause  of 
action  arose  twenty-five  years  before  the 
commencement  of  this  suit,  and  no  other 
suit  was  ever  instituted  by  her  on  account 
of  it.  Her  claim,  therefore,  is  clearly  bar- 
red, unless  she^can  by  proof  bring  herself 
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within  one   of   the   exceptions.    The   only       By  Regulation   II.   of    1805,  Seaioa  3. 
exception  under  this  Regulation  from  which    it   is  declared  that  the  limitation  of  twclie 
any  protection  has  been  claimed  is  the  last,    years,  fixed  by  the  Regulation  of  1793,  sbaH 
namely,  that  she  has  been  precluded  from    also  not  be  considered   applicable  tfi  m 
obtaining  redress  by  a  good  and  sufficient   private  claims  of  right  to  lands,  houses,  or 
cause,    and    the    cause    relied    on    is   the   other  permanent  immoveable  property  of  the 
distance  of  her  residence  from  the  estates    person  or  persons  in  possession  of  such  pro- 
in   dispute  and   from   the    tribunal   before  .  perty,  when  the  claim  of  right  thereto  mar 
which  alone  she  could  have  preferred  her   be    preferred    in    a    competent    Court    of 
claim.     It  appears  by  the  evidence  that  the  ,  Judicature,   shall  have  acquired  possession 
plaintiff  lived  at  Paniput,  several  hundred    thereof  by  violence,  fraud,  or  any  other  on** 
miles  from  Patna ;  but  as  this  distance  in  |  just,  dishonest  means  whatcN'er ;  or  if  such 
1800  could  have  afforded  no  greater  im-    property  shall  have  been  so  acquired  by  any 
pediment  to  the  appointment,  of  a  Mookhtar   other   person  or  persons  from   whom  the 
to  enforce  her  rights  than  it  did  in  1825,  1  actual  occupant  or  occupants  may  hare  de- 
the  only  way  in  which   it  can  be  said  to  '  rived  his  or  their  title,  and  shall  not  have 
have  precluded  her  from  obtaining  redress  '  been  subsequently  held  under  a  just  and 
would  be  by  keeping  her  in  ignorance  of  the    honest  title  (such  as  inheritance,  purchase, 
manner  in  which  her  rights  had  been  usurp-  \  fair  donation,  or  any  other  fair  title,  believed 
ed  by  her  nephews ;  but  it  must  be  remem-    to  have  conveyed  a  right  of  possession  aad 
bered  that  her  mother  died  at  Paniput,  and  .  property)  during  a  period  of  twelve  yean 
that  her  right  to  one-half  the  estate  devolved    antecedent  to  the  time  df  preferring  a  claim 
upon  her  immediately   upon  her  mother's  1  of  right   thereto  in    a    competent    Cotut 
death,  and  that  her  not  receiving  any  remit-    provided  that  such  violent,  fraudulent,  us* 
tances  on  account  of  the  estate  must  have   just,  or  dishonest  acquisition  be  establisbed 
afforded  sufficient  notice  to  her  that  some  one    to  the  satisfaction  of  the  Court  in  which  tk 
must  be  usurping  her  rights,  and  this  not  for    claim  may  be  preferred,  or  if  the  suit  be  a|H 
one  or  two  years  only,  but  for  a  series  of '  pealable,  to  the  satisfaction  of  the  proper 
more  than  twenty  years,  during  which  time    Court  of  Appealt 

she  appears  to  have  made  no  inquiry,  nor  And  by  the  third  Clause  of  the  ssn 
to  have  instituted  any  proceeding  to  assert ,  Section,  after*  prohibiting  the  Courts  firott 
her  claim,  but  permitted  her  nephews  to  hold  '  taking  judicial  cognizance  of  any  suit  pl^ 
themselves  out  to  the  world  as  .  the  sole  ferred  after  sixty  years'  non  prosecuiioa,  tiie 
owners  of  the  estate.  \  Regulation    proceeds    to   declare  that,  al- 

When,  therefore,  the  question  arises  be-  though  the  property  claimed  may  have  been 
tween  the  purchasers  of  an  estate,  from  per-  acquired  by  an  insufficient  title  withfa  t^ 
sons  who  had  been  thus  permitted  to  hold  period  of  sixty  years,  if  the  propertr  so 
themselves  out  to  the  world  as  the  proprie-  acquired  shall  have  descended  by  inbes^ce 
tors  for  more  than  twelve  years  before  the  to  the  person  in  possession,  when  the  diitt 
purchase,  and  an  owner,  by  whose  neglect '  is  preferred,  or  if  such  person  shall  hare 
they  had  thus  been  enabled  to  assume  the  obtained  just  and  honest  possession  thereof 
character  of  proprietors,  the  Court  ought  to  by  purchase,  fair  donation,  or  by  any  other 
have  some  other  facts  than  mere  distant  resi-  \  title  believed  to  be  just  and  valid,  and  not 
dence  to  make  out  the  proof  of  some  good  appearing  to  be  in  any  respect  collusive  iff 
and  sufficient  cause  that  had  precluded  an  the  purpose  of  depriving  the  plaintiff  of  lui 
earlier  assertion  of  a  right  that  must  have  right,  and  either  such  occupant  himself  or 
been  well  known  to  the  claimant  from  the  ,  any  other  person  in  his  behalf,  or  from 
beginning.  The  appellants  had  every  reason  i  whom  the  property  may  have  been  obtalMd 
to  assume  that  the  two  nephews  were  the  under  any  of  the  titles  aforesaid,  or  the 
owners,notonlyfromtheirlongandundisputed  ,  whole  in  succession,  shall  have  held  quiet 
possession,  but  also  from  the  circumstance  and  unmolested  possession  under  a  title  be- 
that,  when  a  claim  to  some  share  was,  in  the  lieved  to  be  just  and  valid,  during  a  period 
year  181 2,  asserted  by  the  sister,  no  sugges-  ^  of  twelve  years  antecedent  to  the  clais 
tion  of  the  plaintiff's  claim  was  interposed  by  thereto  being  preferred  in  a  com])etent  Cooit; 
her,  or  in  her  behalf.  1  the  provisions  made  in  the  first  and  second 

Let  us  then  see  whether  there  is  anything  Clauses  of  that  Section  shall  not  be  cos* 
In  the^egulation  of  1805  that  opens  to  the  sidered  applicable  to  any  private  claims  of 
plaintiff  the  doors  of  the  Zillah  Court,  which  '  property  so  circumstanced,  which  art  tbcr^ 
the  Regulation  of  1 793  had^losed.  fore  to  be  deemed  inadmissible,  as  heretofcv^ 
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after  twelve  years  from  the  origin  of  the 
cause  of  action,  unless  the  same  be  cogniz- 
able under  the  exceptions  and  provisions 
aireadjr  in  force. 

•  Under  this  Regulation,  the  plaintiff  con- 
tends that,  although  her  claim  was  not 
preferred  to  any  competent  Court  till  more 
than  twelve  years  after  her  cause  of  action 
had  arisen,  yet  that,  as  her  nephews  had 
acquired  possession  of  the  property  by  un- 
*]U8t  and  dishonest  means,  and  as  the  purchase 
by  tfae  appellant,  however  fair  and  just,  had 
been  made  within  twelve  years,  neither  they 
nor  any  person  under  whom  they  claimed, 
had>  during  a  period  of. twelve  years  ante- 
cedent to  the  time  of  her  preferring  her 
claim,  held  under  any  fair  title,  believed  to 
hiive  conveyed  a  right  of  possession  and 
I^opeity.  The  prohibition  contained  in  Re- 
gnlation  III.,  1793,  Section  14,  was  not  ap- 
plicable to  her  case. 

In  considering  the  provisions  above  refer- 
red to,  it  must  be  kept  in  mind  that  one 
main  object  of  these  Laws  of  Limitation  is 
to  protect  an  honest  purchaser  from  the 
consequences  of  an  owner's  neglect  to  as- 
sert bis  rights,  and  thus  giving  to  an  usurper 
the  semblance  of  a  title  which  he  did  not 
really  posisess,  and  that,  by  the  express 
words  of  the  Regulation,  the  proof  of  the 
fiBudulent,  unjust,  or  dishonest  acquisition 
is  thrown  upon  the  plaintiff.  It  is  neces- 
sacy,,  therefore,  to  ascertain  what  is  meant 
by  an  unjust  or  dishonest  acquisition.  It 
is. obvious,  from  the  third  Clause  of  the 
Section,  that  it  is  not  intended  to  include 
every. acquisition  without  a  just  title,  for  by 
that  Clause  acquisitions  are  protected  that 
have  been  obtained  by  any  title  believed  to 
be  just  and  valid,  though  in  reality  insuffi- 
cient. It  must  be  necessary,  therefore,  for 
a  plaintiff^  in  the  first  place,  to  shew  that 
the  person  under  whom  an  occupant,  by  just 
title  acquired  within  the  twelve  years,  de- 
rives, his  title,  had  acquired  his  possession 
by.  a  title  which  he  did  not  at  the  time 
believe  to  be  just  and  valid. 

The  plaintiff  in  this  case  contends  that, 
as.  her  nephews  must  have  known  that 
one- half  of  the  inheritance  belonged  to  her, 
and  as  they  must  have  known  that  she  was 
still  alive,  their  assumption  of  the  entire 
property  was  a  dishonest  acquisition,  and 
CQold  not  have  been  claimed  by  them  under 
any  title  which  they  believed  at  the  time  to 
be  just  and  valid. 

It  cannot  be  denied  that  there  are  many 
circumstances  leading  to  a  strong  suspicion 
that  this    was    the  case,  and    the  Sudder 
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Adawlut  appears  so  to  have,  considered;  iU 
But.    strong  as    the    grounds  of   suspicion- 
undoubtedly  ane,    their    Lord^ips  do  not 
consider    the    facts  proved    as    sufficiently 
establishing  to    their  satisfaction  that,,  the 
nephews  knewithat  they  had  no.jight  to  ^h^. 
whole   estate.      They  njay  have  origii^ftMy, 
taken  possession  under  the  belief  that.theii: 
father,   Hafiz,   had  acquired  i  a  title  to  the 
property,  of  which  he  had  Jbcen.in  possessipii- 
up    to    his    de^b'.    They .  may  have   been 
ignorant  of  the  existence  of  their  aunt  or  of; 
her  title  to  any. share  of  the  property;  there 
is  no  evidence^  of    their,  being    aware  .  of^ 
either ;   that  they  were  so  could  only    be « 
matter  of  1  conjecture ;  but  fraud  and  dis- 
honesty arCinotto.  be  assumed  upon  conjee*- 
ture,  however  probable.    But,  to  avoid  the 
effect  of  the  lapse  of  time,  the  plaintiff,  must  1 
establish  the  existence  of  conscious  injustice 
in   the  acquisition  by   propf.     Their  Lord- 
ships think  this  has.  not  been  done,   and  f 
therefore  they  w^ll  advise  Her  Majesty  to » 
reverse  the  decree  of  the.  Sadder  Dewanoy, 
Adawlut,  and  to  affirm  th^  decree  of  the  Pro- 
vincial Court,  with  costs  of  both  the.  Cotirta 
below,  but. without  costa. of  this  appeal  to> 
Her  Majesty. 


The  8th  August  1842. 

Present : 

Lord  President  Wharncliffe,  Lord  Brougham, 
Vice-Chancellor  Knight  Bruce,  Df. 
Lushington,  Sir  £.  H.  East,  and  Sir  A. 
Johnston^ 

Si^e  for  arre^urs  pi  Reyenue. 

On  Appeal  from  the  Sudder  Commissioners 

of  Bengal, 

Baboo  Deep  Narain  Sing 

versus 

Lai  Chutterput  Sing. 

Suit  brought  in  iSai  to  annul  the  sale  of  a  zemindary 
in  AHahaha4,  which  took  place  in  1802,  for  arrears  of 
revepue.  The  Privy  Council  concurred  in  the  conclu- 
sion come  to  by  the  Mofussit  and  Sudder  Commissions 
constituted  by  Regulation  I.,  1821,  that  the  sale  ou^ht^ 
notwithstandmg  the  great  lapse  of  time,  to  be «efc aside; 
but,  considering  the  bond-fide  character  of  the  sale, 
awarded  compensation  to  the  purchaser. 

Vice- Chancellor  Knight  Bruce.-^ms 
case  has  been  properly  argued  on  the  merits. 
The  doubt  suggested. by  one  oltbe  lefoned; 
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Counsel  for  the  appellant,  whether  the  dis- 
trict to  which  the  zemindary  or  pergunnah 
in  question  belongs  is  within  the  operation 
and  powers  of  the  Commissioners  whose 
judgments  are  before  us,  has  not  been  insist- 
ed upon,  and  seems  to  us  excluded  from  our 
consideration  by  the  whole  state  of  the 
cause. 

We  think  also  that  the  argument  has 
rightly  laid  no  stress  on  the  circumstance  of 
the  son  of  Lai  Juggut  Raj,  and  not  Lai 
Juggut  Raj  himself,  though  alive,  having 
been  the  complaining  party  in  the  proceed- 
ings below.  Having  regard  to  the  nature 
of  the  jurisdiction  and  question,  the  petition 
of  Lai  Juggut  Raj,  printed  in  page  21  of 
the  Appendix,  and  the  course  taken  by  all 
parties,  we  could  not  have  given  effect  to 
the  objection,  if  pressed. - 

The  length  of  time  also  that  elapsed 
between  the  sale,  of  which  complaint  is 
madei  and  the  commencement  of  these  pro- 
ceedings, though  very  properly  urged  as 
matter  of  grave  consideration  with  refer- 
ence to  the  judicial  discretion  to  be  exer- 
cised, and  the  mode  of  exercising  it,  has, 
with  equal  propriety,  been  admitted,  on  the 
part  of  the  appellant,  not  to  form  an  objec- 
tion to  the  jurisdiction,  or  a  bar  to  relief  in 
a  case  such  as  the  present. 

The  rejoinder,  indeed,  of  Deep  Narain 
Sing,  before  the  Mofussil  Commission,  is  thus 
expressed  upon  the  subject  of  time  in  the 
same  Appendix,  page  18:  ''That,  as  the 
''special  pleas  urged  by  this  defendant,  in 
".his  reply  filed  in  the  Court  of  Appeal  for 
"Ihe  Division  of  Benares,  to  shew  that 
"plaintiff's  action  was  not  cognizable  by 
"  that  Court,  owing  to  the  expiration  of  the 
"period  of  limitation,  &c.,  are  considered 
"incapable  to  the  Special  Commission  with 
"reference  to  the  provisions  of  Regulation 
"L,  182 1,  the  defendant  will  not,  therefore, 
"dwell  upon  them  any  longer  in  this 
"place." 

The  first  point  in  question  is,  or  rather 
was,  whether  this  case  could  correctly  be 
considered  as  coming  within  either  of  the 
predicaments  enumerated  in  the  second 
Clause  of  the  third  Section  of  the  Regulation 
of  January  1821,  under  which  the  pro- 
ceedings arise.  For,  if  not,  the  Commis- 
sioners might  well  have  been  contended  to 
be  without  authority  in  the  matter. 

It  was,  however,  conceded,  on  the  appel- 
lant's part,  in  an  early  stage  of  the  discus- 
sion, 'that,  whether  the  Rajah  of  Benares 
or  Deep  Narain  Sing  was  the  reai  pur- 
chaser, the  case  fell  witbi.n  one  of  those 


predicaments ;  that,  namely,  of  the  pur* 
chaser  having  been  an  officer  on  the  Collec- 
tor's establishment,  or  employed  in  the 
collection  of  the  public  revenue  within  tbe 
district,  or  in  the  private  service  of  the 
Collector,  or  the  surety  of  such  officer,  or 
a  relation,  dependent,  or  connexion  of  sud 
officer  or  surety — a  conclusion  inevitable 
from  the  documents  set  forth  in  pages  31, 
32,  and  33  of  the  Appendix. 

It  may  be  true  that  the  written  pleadings' 
below  do  not  suggest  this  pointedly,  or  do 
not  suggest  it  at  all.     The  terms,  however, 
of  the  Regulation,  and  of  the  Resolution  or 
Order  of  the  Governor- General  in  Council, 
dated    27th   Februarj'    1821,   the  nature  of 
the  jurisdiction,  and  the  simplicity  of  tbe 
fact,   render  the   omission   for  the  present 
purpose  not  material.      Nor  are  we  to  be 
understood  as  nleaning  to  express,  or  inti- 
mate an  opinion,  that  there  is  not  any  otber 
(we  think,  on  the  contrary,  that  there  is  it 
least  one  other)   of  the  described  predica- 
ments   within    which    the    case    is  plarnl)r 
brought.     This,    however,    only   establishes 
that  the  Commissions  had  legal  authority  to 
set  aside  the  sale — not  that  the  power  oagfat, 
in  the  particular  case,  to  have  been  exer- 
cised.    The  qu6stion,  then,  arises  whether, 
as  the  Commissions  were  not  of  necessi^ 
bound  to  ex^cise  it,  though  legally  vested 
in  them,  the  respondent's  pleadings  before 
them  stated,  and  the  documents  and  facts  in 
evidence  proved,  a  case  upon  which  it  was  a 
right  and   sound   exercise  of   discretion  to 
set  aside  the  sale. 

The  pleadings  are,  in  our  opinion,  suffi- 
cient for  the  purpose,  even  independently  (rf 
the  enlargement  from  form  and  technical 
rules  which  is  conceded  to  proceedings  nn- 
der  the  Cofomissions,  perhaps  by  the  Regu- 
lation of  January  1821,  but  certainly  by 
the  Resolution  or  Order  of  the  2;Ui  d 
Februar)'  in  that  year. 

The  documents  and  facts  properly  in 
evidence,  whether  we  reject  the  doubtful 
and  suspicious  part,  or  consider  it  in  con- 
nexion with  what  is  authentic  and  worthy 
of  reliance,  appear  to  us,  upon  an  authentic 
consideration  of  them,  assisted  materially 
by  the  able  discussion  to  which  they  haw 
been  subjected  from  the  bar,  to  warrant  the 
conclusion  to  which  both  Commissions  have 
come,  that  the  sale  of  the  zemindary  or 
pergunnah  in  question  ought,  notwithstand- 
ing the  great  lapse  of  time,  to  be  set  aside. 

But  in  agreeing  thus  far  as  we  do  ^"ith 
each  of  the  tribunals  below,  we  desire  net 
to  be  understood  as  adopting  or  acceding  M 
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^11  the  conclusions  of  fad,  or  as  following 
or  assenting  to  the  whole  of  the  reasoning 
apon  which  either  Commission  appears  to 
have*proceeded.  And  especially  we  think 
it  right  to  say  that  a  perusal  of  the  letter  or 
despatch  from  Lord  Wellesley  of  the  8th 
of  March  1802  satisfies  our  minds  that  the 
clause  or  passage  on  which  reliance  has  been 
placed,  as  if  it  Contained  a  positive  prohibi- 
tion of  such  a  sale  a«  that  in  question  at  the 
•  time  when  j^  took  place,  does  not  bear  that 
interpretation  ;  that  it  was  one  of  advice  and 
recommendation,  and  not  part  of  the  orders 
or  directions  which  the  document  con- 
tained. 

Though  differing,  however,  from  the  man- 
datory construction  which  has  been  put  on 
this  passage,  and  which  the  context  does 
not  allow,  we  are  far  from  saying  that  it  is 
a  circumstance  in  the  case  not  deserving 
attention  ;  on  the  contrary,  it  tends  to  show 
that  the  Supreme  GovernmeQt  recognized 
the  general  correctness  and  propriety  of  the 
views  suggested  by  the  Lieutenant-Governor 
in  his  despatch  of  the  7ih  of  January  pre- 
ceding. 

The  printed  extrafts  from  the  two  do- 
cuments are  thus  at  pages  40  and  41  ;  the 
extrad  from  Lord  Cowleyis  despatch  is  as 
follows :  "  In  realizing  arrears  of  revenue 
"in  the  Company's  provinces  where  other 
''  means  fall,  recourse  is  had  to  a  sale  of  the 
"  land,  and  within  the  last  eleven  years  this 
''  Regulation  has  occasioned  the  sale  of  a 
"  large  proportion  of  the  land,  and  the 
''  dispossession  of  a  great  number  of  the  old 
"  zemindars.  Some  of  these  mav  have 
"  become  inferior  cultivators,  and  some  may 
"  have  sought  other  means  of  livelihood, 
"but,  under  a  Government  so  long  and  so 
"  well  established,  few  have  ventured,  or,  if 
"  they  have  ventured,  few  have  been  able, 
''  to  maintain  themselves  in  a  state  of  insur- 
'*  rection.  But  from  the  temper,  disposition, 
''  and  character  of  the  inhabitants  -  of  the 
*'  ceded  countries,  particularly  of  the  province 
"  of  Rohilcund,  I  have  no  doubt  that  they 
"  would  rather  submit  to  the  varied  modes 
**  of  oppression  to  which  they  have  been  ac- 
**  customed  under  th^  Nabob's  Government, 
"  while  their  zemindary  titles  should  be 
''  continued  to  them,  than  endure  to  be 
dispossessed  of  their  lands  in  the  most  re- 
gular and  legal  mode  under  new  regulations. 
•*  The  former  grievances  they  would  think 
''supportable  under  the  hope,  however 
"  slender,  of  future  redress,  but  the  latter 
"  would  drive  them  to  despair ;  and  from  the 
"neighbouring    countries,    to     which    they 
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**  might  easily  resort,  they  would  continually 
"  infest  their  alienated  lands.  Though  not 
*'  prepared  to  give  any  specific  detail  on 
"  this  subjeft,  I  am  satisfied  that,  where  co- 
"  ercion  is  necessary  to  realize  the  dues  of 
"  Government  from  defaulters,  some  mode  less 
"  offensive  should  be  devised,  and  a  sale 
"  of  the  land  only  resorted  to  in  the  last 
"  extremity." 

The  printed  extract  from  the  answer  of 
the  Governor-General  to  that  despatch 
is  this  :  *'  No  sales  of  land  for  the  recovery 
"  of  rent  due  to  Government  should  be 
"  authorized  within  the  ceded  provinces 
'*  until  a  more  effectual  settlement  of  the 
'*  country  shall  have  taken  place." 

The  sale  under  consideration,  which  took 
place  in  the  very  year  in  which  these 
important  papers  were  written,  and  in  the 
countries  to  which  they  relate,  was  one  of 
that  very  kind  which  Lord  Cowley  was  sa- 
tisfied should  be  only  resorted  to  in  the  la^t 
extremity,  as  being  a  measure  less  tolerable 
in  the  estimation  of  the  inhabitants  of 
these  provinces,  so  recently  added  to  the 
British  empire,  than  the  different  oppressions 
which  they  had  borne  under  their  native 
rulers,  and  as  calculated  to  drive  them  to 
despair,  but  which  Lord  Wellesley  consider- 
ed should  not  take  place  at  all  before  a 
more  effectual  settlement  of  the  country — 
a  seulement  that,  according  to  our  view  of 
His  Excellency's  meaning,  had  not  taken 
place  at  the  time  when  the  sale  was  made. 

1 1  may  be  said  that  it  was  made  with 
the  sanction  of  the  Local  Government,  of 
which  Lord  Cowley  was  a  prominent 
member,  or  the  chief  under  the  supreme 
Government.  The  sale,  however,  was  not 
at  Bareilly,  but  at  Allahabad.  The  au- 
thority for  it,  if,  upon  the  whole  view 
of  the  circumstances,  authority  there  wajs, 
which  proceeded  from  Bareilly,  was  conse- 
quent upon  the  representations  of  the  ca$e 
made  to  the  provincial  Government,  then 
by  Mr.  Ahmuty,  the  Collector  at  Allaha- 
bad— representations  which,  as  they  appear 
to  us,  placed  the  defaults  and  conduct 
of  Lai  Juggut  Raj  in  a  light  stronger  and 
more  unfavorable  to  him  than  the  facts, 
so  far  as  we  are  enabled  to  judge  of 
them,  really  warranted.  The  Government 
at  Bareilly  may  have  been  led  to  think 
that  the  case  was  one  of  the  last  extremity. 
We  do  not  see  grounds  for  holding  that  it 
was  of  that  character. 

Considcrinp:  the  circnmst.inces  under 
which  Roy  Madary  Lai  had  obtained  the 
increased  jumma  from  Lai  Juggut  Raj ;  the 
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large  amount  of  that  increase ;  the  position 
in  'Which  himself  and  his  property  had  been 
placed  when  the  subsequent  documents 
obtslined  from  him  were  obtained  ;  the  ques- 
tionable and  doubtful  state  of  his  accounts 
before  and  at  the  time  of  the  sale,  as  ap- 
bevs  from  Mr.  Ahmuty's  Report  of  4th  of 
'November  1802  (page  44  of  the  Appendix), 
and  from  other  sources,  the  high  degree  of 
probability,  if  not  certainty,  that,    had   Lai 

iuggut  Raj  been  allowed  all  that  ought  to 
ave  been  allowed  to  him,  the  balance  claim- 
ed from  him  would  at  least  have  been 
greatly  reduced ;  considering  the  harsh 
measures  used  towards  him,  the  pressure 
under  which  he  was  piacM  during  the 
earliest  peribd  of  a  Government  and  an 
idministration  of  public  affairs  which  were 
altogfetheft  strange  and  new  to  the  country, 
not  forgetting  also  the  kind  of  notices 
by  which  the  sale  was  preceded,  and  the 
circupistances  generally  by  which  it  was 
accompanied  and  immediately  followed^ 
we  cannot,  consistently  with  the  declared 
object  and  intention  of  the  Regulation  of 
'January  182 1,  avoid  saying  that  the  sale,  if 
not  protected  by  length  of  time,  ought  not  to 
stand;  and  that,  having  regard,  on  grounds 
of  private  justiice,  to  the  state  of  embarrass- 
ment, difficulty,  and  distress  to  which  Lai 
Juggut  Raj  was  reduced,  as  well  as  td  the 
powerful'  adversaries  opposed  to  him,  and  on 
gn)unds  of  general  policy,  to  the  motives  and 
spirit  of  the  Regulation  of  1 8a i,  it  would  be 
.  inequitable  and  publicly  inexpedient  to 
permit  such  a  title  to  be  protected  b}-  the 
lapse  of  time  that  has  taken  place. 

The  effect  that  it  ought  to  have  as  to 
the  terms  arid  conditions  which  should 
accompany  the  appellant's  deprivation  of 
the  property  is  open  to  very  different 
considerations. 

Without  '  ehtefing  into  a  more  minute 
detail  than  is  necessary  oi'  may  be  expedient, 
we  consider' it  right  to  add  that,  among  the 
evidence  which  has  most  strongly  influenced 
our  minds  ^ith  tegard'  to  the  character  of 
the  Sale,  the  conduct  of  those  concerned  in 
it,  arid  the  manner  m  which  it  should  be 
treated,-  are 'the  following  documents  to  which 
it  misiy  be  as  well  to  refer  in  a  chronological 
order,  commencing  at  a  time  less,  we 
believe,  than  two  months  after  the  cession 
by  the  Nawab  Vizir. 

'  tst  The  perwanna  to  Juggut  Raj  of 
the  4th  of  January  1802,  page  240;  the 
Ikramamah  of  Baboo  Nek  Sing,  dated  the 
next  day,  in  the  same  page ;  the  letter  and 
advertisement   for  Juggut  ^aj's   apprehen- 


sion, both  also  dated  the  5th  January  t8o& 
page  241,  coupled  with  the  Colledor's  it- 
spatch  to  Bareilly,  also  of  the  5th  Janom   \ 
1802,   page   41,  stating  thus  as   to  ^i^sfn:  J 
Raj's  property — "  I  have  deputed  a  sazawl  I 
^'  (Baboo  Nek  Sing)  to  make  the  collecdou  j 
"  from  the  zemindars,  and  as  Juggut  Raj's  j 
"  profits  were  considerable,  these  pergUnBa:»  -. 
'*  will  still  yield  sufficient  assets  to  ensure ' 
"  the   revenue   of  the   current    year,   to  its 
*•  full  extent  ;"  stating  also  ihis":    **  I  htw' 
"  issued  the  necessary  orders  for  the  attach- 
"  ment  of  Juggut  Raj's  property,  and  have 
"  direded  the  several  officers  to  be  vigiJint 
Tm    apprehending   his   person,    should 'he 
*'  attempt  to  enter  the  Company's  jurisdic- 
"  tion." 

His  despatch  also  to  Captain  Worsley,  d 
the   same    date,   at  page    42,    is  in    the^ 
words  :   **  Sir,  1  am   just  informed  by  mt 
'*  of  my  sowars  that  Jliggut  Raj  was  stidr 
"  lodged    in   the   fort  of   Loundch.  with  a 
*'  party  of  three  hundred  followers.      On  Ae 
"'  supposition    that    this   account  is  corred 
"I   think  it   will  be  advisable,   in  the  fiist 
"  instance,  to  summon  Juggut   Raj  to  deli- 
*'ver  up  the  fort,  offering  him  the  protec- 
"  tion   of  Government   in   the    event  of  his 
"  settling  his   wasilat   for  the  current  yeir. 
'•  Should   Juggut  Raj  make  any  resisaoce, 
■*  you  will  b*  pleased  to  adopt  the  nece- 
"  sary  measures  for  securing  ihe  fort,  ifiw 
"  conceive,    from    local    investigation,   ibai 
**  such  an  event  is  practicable  with  the  sma!! 
"  force    at   present   under  your    comtnind. 
"  otherwise  1  could  wish  you  to  prevcnr  &» 
*'  escape,   if  possible,  till  further  assisuace 
"can  be  afforded.      In  the   meantime. W 
"will  report  to  me,  should  Juggut  Raj  dc- 
"  cline  to  deliver  up  the  place,  the  sutngth 
"  of  the  fort,  the  torce  that   is  likely  to  be 
"  opposed  to    you,    as    well   as    the   addi- 
'"  tional  troops  you  will  require  for  obtainiag 
"  possession    and   securing    the  person   of 
"Juggut  Raj.     If  the  immed'rate  aid  of  the  ^ 
"  detachment  of  jpoiice  is  required,  you  are 
"authorized  to 'withdraw  thai  companj  for 
"  the  present  service." 

I  will  next  notice  the  Coiledor's  ieiier  d 
the  9th  of  January  1802,  four  days  'after, 
at  page  22  J  then  the  several  perwannas 
to  Baboo  Nek  Sing  and  to  Jnggui  Raj 
and  his  dewan,  of  various  dates  in' JamaiJ 
and  February  1802,  pages  241,  242,  ^43»^"^ 
244  :  the  Collector's  letter  to  Mr.  Mercer 
of  the  9Lh  of  February,  and  the  kowl- 
namah  of  Baboo  Nek  Sing,  of  21SI  of 
February  1802,  at  pages  22,  42,  and  25; 
then  the  bond  and  petition  of  Lai  Jtiggtit 
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•Raj,  of  the  same  21st  of  February  1802, 
at  pages  24,  244,  and  ^45  ;  the  petwannas 
to  Baboo  Nek  Sing,  Baboo  Ram  Kishen,  and 
Juggut  Raj,  of  the  23rd  and  24lh  of  Febru- 
ary 1802,  at  pages  246,  247,  and  25  ;  the 
several  perwannas  and  petitions  of  various 
dates  between  the  24th  of  February  and  the 
1 6th'  bf  April,  both  '  inclusive,  of  which  \ 
some  are  set  forth  and  the  others  mentioned 
in  pages  248,  249,  250,  251,  and  252  ;  the 
••  Collector's  narrative  or  order,  pages  253, 
254,  and  255,  containing  a  statement  on  the 
subject  of   Lai    Juggut    Raj's  affairs    arid 

■  transactions'  from  the  20th  of  December 
tSoi,  to  the  loih'  of  April  1802;  the  per- 
Wanna  to  Ram  Kishen  Sing,  of  the  17th  of 
April  1802,  mentioned  at  the  top  of  page 
256  ;  the  notice  perwannas  and  advertise- 
ments of  various  dates  in  May  and  June 
\%OZy  at  pages  259,  260,  and  261  ;  the  peti- 
tion of  Lai  Juggut  Raj,  with  the  Collector's 
ansvrers'or  orders  upon  it,  dated  the  17th  of 
June  and  2rtd  of  July  1802,  at  pages  30 
and  49  ;  the  estimate,  memorandum,  or 
sketch  of  account  on  which  the  bond  dated 

♦the   29th  of  June   1802   was  founded,   the 

-  bond  itself,  and  the  surety  or  bail-bond  of 

-  the  2nd  of  July  following,  at  pages  28,  29, 
261,  and  262,  these  three  tiocuments  being 
all  substantially  contemporaneous  with  the 
petition  and  the  answers  or  t)rders  upon  it 
just  mentioned. 

Next,  the  letter  of  introduction   and  re- 

■  commendation  of  Chittoo  Sing  from  the 
Rajah  of  Benares,  of  the  25th  of  July,  at 
page  30.  The  documents  of  1 4th  of  August 
and  5th  of  September  already  mentioned 
with  respect  to  the  suretyship. 

Then  the  letter  to  the  Board  at  Bareilly 
from  Mr.  Ahmuty,  dated  ist  September, 
more  than  three  weeks  before  the  period 
appointed  by  the  bond  dated  the  29th  of 
June,  for  the  payment  of  the  instalment  of 
32,206  rupees  15  annas  3  pice,  but  silent 
as  to  that  transaction ;  between  which  letter 
and  the  date  of  the  answer  to  it  (the  answer 
being  dated  nth  September)  occurs  the 
advertisement  of  8ih  September,  for  the 
sale  of  the  zemindary  on  30th  October; 
these  documents  are  in  pages  32,  33,  and 
270. 

The  answer  of  1  ith  September,  the  time 
of  the  receipt  of  which  does  not  appear,  is 
thus  at  page  33 — it  is  to  Mr.  Ahmuty  from 
the  Board  of  Commissioners  :  "  Sir, — I  have 

the  honor  to  acknowledge  the  receipt  of 

your  letter  of  the  ist  instant,  and  'am 
**■  directed  by  the  Honorable  the  Lieutenant- 
"  Governor  and  Board  of  Commissioners  to 
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*'  inform  yOu  that,  as  it  appears  from  your 
"  letter  that  Juggut '  Raj  still  continiies  to 
*'  persist  in  declining  to  pay  the  balance  diie 
"  from  him,  they  authorize  you  to  issue  a 
'*  proclamation,  setting  '  forth  that,  unless 
"Juggut  Raj  shall  appeal  arid  agree' to  a 
*'  fair  and  equitable  adjustmeht  of*  his 
"  accouhts,*  his  Estate  will  be  publicly  sold 
"  at  a  period  to  be  fixed  by  you,  which  the 
*'  Board  are  of  opinion  should  be  rather 
"  later  than  the  30th  of  September,' in  order 
"  to  afford  sufficient  time  to  JUggUt  Raj  to 
"  avail  himself  of  the  opporturilty  now 
*'  afforded  to  him  for  a  satisfafetorv  'Arid  ami- 
"  cable  adjustment  of  his  account." 

We  would  then  notice'  the  advertisement 
of  1 8th  September,  fixing  lOth  of  October  as 
the  day  of  sale,  and  the  conttempoiianeous 
perwanna  to  Juggut  Raj  of  'the  25th  of 
September,  the  last  instalntent  day  not  having 
yet  arrived.  Those  are  at  pages  270  and 
271. 

Then  the  advertisement  of  the  5th  of 
October  is  in  these  words  :  "  On  the  i8th 
*' of  September  1802  A.  D.,  an  idvertise- 
"  ment  was  published,  stating  that.  On  the 
"  loth  bf  October  proximo,  pergunna 
"  Barah,  the  zemindary  of'  Lai  Juggut  Raj, 
*' would  be  sold  by  public  auction  for  the 
'*  recovery  of  a  Government  arrear.  It  is 
"  now  ordered  that  the  said  advertisement 
"  be  cancelled,  and,  in  lieu  bf  it,  another 
"  advertisement  be  issued,  in  cohformity 
"  with  the  orders  of  the  chief  Board,  under 
*'  date  the  nth  of  September  ultimo,  to  this 
'*  effect :  that,  whereas  the  said  Juggut 
"  Raj  withholds  the  payment  of  a  large 
"'  amount  of  revenue  justly  due  to  Govern- 
"  ment,  and  contumaciously  and  fraudulent- 
"  ly  evades  its  discharge,  should  the  afore- 
'*  named,  therefore,  personally  attend,  and 
"  pay  up  the  arrear  justly  due  by  him  into 
*'  the  public  treasury  by  the  30th  of  Octo- 
'*  bcr  instant,  good  ;  else  the  pergunna  of 
"  Barah,  the  zemindary  of  the  aforenamed 
**  person,  will  be  sold  by  public  auction  on 
*•  the  aforesaid  date,  in  liquidation  of  the 
*'  Government  balance,  and  •  the  auction- 
**  purchaser  of  the  said  pergunna  will  be 
-**  entitled,"  and  so  on. 

This  advertisement  may,  or  may  not,  be 
the  same  wiih  that  which  is  found  in  page 
273,  nor  is  it  very  material  to  insist  upon 
any  difference  between  the  two. 

Then    comes    the    Collector's    letter    to 

Bareilly  of  the  6th  of  October,  at  pjige  44, 

which    is   this :    *'  I   have   to    acknowledge 

"the  receipt    of  your    letter    of    the    nth 

'  '*  Ultimo,  and  bave  to  request  that  you  will 
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"  be  pleased  to  report  to  the  Honorable  the 
**  Lieutenant-Governor  and  Board  of  Com- 
"  missioners  that,  in  conformity  to  their 
"order,  1  issued,  on  the  ist  instant,  a 
'*  proclamation,  setting  forth  that,  unless 
"  Juggut  Raj  shall  appear  and  agree  to  a 
''teir  and  equitable  adjustment  of  his 
"  accounts,  his  estate  will  be  publicly  sold 
**  on  the  30th  of  the  present  month,"  and  so 
on.  "I  have,  further,  had  conveyed  to 
"  Juggut  Raj,  who  resides  at  present  in 
""Bundlecund,  a  copy  of  the  proclamation, 
"  together  with  a  perwanna  from  myself 
"  encouraging  him  to  return  to  his  estate.*' 

Lastly  comes  the  record  of  the  proceed- 
ings of  30th  of  October,  the  day  when  the 
business  was  completed,  the  day  of  sale,  close- 
ly followed  by  Mr.  Ahmuty's  despatches 
to  the  Board  of  Bareilly  of  4th  of  Novem- 
ber and  30th  of  November  1802,  between 
which,  and  probably  after  which,  that 
Board  communicated  with  him,  though  to 
what  effect  is  not  disclosed,  and  seems  not 
to  be  known.  These  despatches  exhibit 
not  only  uncertainty  as  to  the  amount  of 
the  debt  due  or  to  be  considered  as  claim- 
able, but  a  want  of  accuracy  on  the  part 
of  the  Collector.  These  are  in  pages  35, 
36,  44,  45»  46,  274,  275,  276,  and  277. 

We  are  not  unaware  of  the  propriety  and 
expediency,  in  general,  of  giving  great 
weight  to  acquiescence  or  delay  on  one  side, 
and  to  long  possession  on  the  other,  or  of 
the  generally  questionable  policy  of  dis- 
crediting or  lessening  the  public  faith  in 
transactions  having  the  sanction  of  the  Go- 
vernment or  its  officers.  These  and  similar 
considerations  were,  however,  in  the  cog- 
nizance of  the  framers  of  the  Regulation  of 
182 1,  and  by  them  it  was  decided  to  be,  on 
the  whole,  just  and  expedient  that,  in  the 
peculiar  position  in  which  the  inhabitants 
of  this  part  of  India  were  placed  at  the 
commencement  of  the  British  rule,  there 
should  not  be  applied  to  fhe  investigation  of 
the  peculiar  transactions,  and  the  redress  of 
the  peculiar  hardships  which  then  took 
place,  merely  ordinary'  principles. 

The  Regulation  of  1821  was  preceded 
by  Mr.  Stuart's  Minute  of  1820,  containing 
these  passages :  ''  I  solicit  the  attention  of 
**  the  Board  to  a  matter  of  considerable 
"  importance.  During  the  first  six  or  seven 
"  years  which  followed  the  acquisition  of 
"  the  provinces  ceded  to  us  by  the  Newab 
"Vizir,  the  mal-administration  of  Allaha- 
"badT  and  some  of  the  neighbouring 
"  districts,  combined  with  the  intrigues  and 
''influence  of  certain  opulgnt  and  powerful 


'*  natives,  and  the  poverty  and  ignorance  qf 
"  the  zemindars  and  talookdars,  led  10  tk 
"  abusive  alienation,  to  a  great  extent^  of 
"  landed  estates  within  those  district^  «and 
'*  to  the  consequent  ruin  and  extreme 
"  misery  of  the  proprietors.  For  a  full  ^ 
"  detail  of  those  transactions  1  refer  to  tbe 
"  report  from  the  Board  of  Comraissims- 
"  ers,"  and  so  on. 

He    then    refers    to    certain    docnxnents 
which  are  mentioned,  and  he  proceeds  to* 
say :   '*  From  those  documents,  of    wbicb, 
"  for  convenience  of  reference,  extracts  are 
'^  annexed    to    this  paper,   the  Board  will 
"observe  that  a  Special   Commi8si(Hi  was 
"  strongly  recommended  by  the  Board  and 
"Mr.  Fortescue  for  the  purpose  of  inveati- 
"  gating  the  alleged  abuses,  and  affordio; 
"  redress  to  the  injured  parties.    The  a»- 
"  sideration  of  the  measure  was  postponed 
"for  the  time,   and   has    not    been   siace 
"  resumed,  owing  probably  to  the  suspeosioo 
"  of  the  introduction  of  a  Permanent  Settk- 
"  ment  into  the  Ceded  Provinces.    Nowtbit 
"  the  measure  of  Settlement  in  the  Ceded 
"  and  Conquered  Provinces,  upon  fixed  and 
"  permanent  principles,  is  again  under  co^ 
"  sideration,   I   venture  strongly  10  recon- 
"  mend   to   the»  Board   the  institution  d  a 
"  Special  Commission,  as  formerly  sugge«^ 
"  for  the  pur|»ose  of  investigating  theabisi^ 
"  alienations  in  question.     I  beg  .accordiogir 
"to  submit, to  the  Board  the  accompanTing 
"  paper,  comprising  an  outline  of  the  f^  , 
"  upon   which   the   Commission   should  be 
"  instituted.      The    investigation    of    these 
"  cases,    with    any    hopes  of   success,  viil 
"  require  a  thorough  research  into  voiomin* 
"  ous  and   complicated   Revenue  accounts 
"  It  will  require  local  enquiries,  and  free  and 
"  constant  communication  with  the  parties 
"  themselves  and    with   the    local   officers. 
"  The  delays  and  forms  of  the  Conns  <rf 
"Justice  oppose  great    obstacles    to   ihcir 
"  conducting      investigations      upon    those 
"  principles,    and    the    parties  injured  are 
"  equally  incapable  of  supporting  the  expense 
"  of  protracted  litigation,  and  of  defending 
"  themselves  in  that  course  of  proceeding 
"  against   the  arts   and    intrigues   of   ihfl' 
"  opulent  and  powerful  adversaries.    These 
"  reasons  I  have  no  hesitation  in  urging  «s 
"  fully   justifying  a   special   deviation  iron 
"  the  ordinary   system   of  our  judicial  ad- 
"  ministration.     The  delay  which  hu  occor- 
"  red  is  unquestionably  to  be  regretted,  W 
"  I  cannot  think  that  it  is  a  sufficient  ground 
"  for  excluding    the   injured    partiea  frt»* 
"  redress.    It  is  a  noble  principle  of  tie 
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English  Law  that  no  time  shall  avail  in 
favor  of  fraud,  and  1  believe  iliat  ilrere 
never  were  transactions  to  which  the 
maSim  was  more  justly  applicable.  It 
would  indeed  be  an  afflicting  reflection 
that  men  who  have  acquired  estates  by 
the  basest  means  should  enjoy  all  the  ad- 
vantages of  a  Permanent  Settlement,  whilst 
their  victims  should  have  their  misery 
heightened  by  being  the  hopeless  witnesses 
of  the  increasing  value  of  the  property 
of  which  they  have  been  so  iniquitously 
despoiled/' 


The  preamble  of  the  Regulation  of  i&zi, 
so  far  as  it  is  material  now  to  quote  it,  was 
thus  expressed  at  pages  3  and  4  of  the  Sup- 
plemental Appendix :  *'  It  has  appeared 
**  that,  in  the  first  seven  or  eight  years  after 
"  the  acquisition  of  the  Ceded  Provinces  by 
"  the  British  Government,  the  native  officers 
'*  of  Government,  their  relations,  connections, 
*'  and  dependants,  taking  advantage  of  the 
**  novelty  of  the  British  rule,  of  the  weakness 
''  and  ignorance  of  the  people,  and  (in  some 
'*  cases)  of  the  culpable  supineness  and  mis- 
**  conduct  of  the  European  functionaries 
**  under  whose  authority  they  were  employed, 
"  contrived,  by  fraudulent  and  iniquitous 
"  practices,  to  acquire  very  extensive  estates 
^^  in  several  of  the  Province«  in  question, 
"  more  especially  in  the  districts  of  Allahabad, 
"  Cawnpx>re,  andGoruckpore,  thus  wrongfully 
'*  depriving  of  thejr  just  rights  a  great  number 
**  of  the  ancient  land-owners,  and  reducing 
''  them  and  their  numerous  dependants  to 
**  ruin  and  misery.  These  abuses  have  been 
"  chiefly  practised  through  the  perversion,  to 
**  the  purposes  of  chicanery  and  fra^id,  of  the 
"  rules  enacted  for  the  collection  of  the 
*'  Government  revenue,  more  especially  the 
**  provisions  relating  to  the  public  sale  of 
**  land  for  arrears.  Under  cover  of  these 
"  rules,  but  contrary  to  the  true  intent  and 
**  meaning  of  the  law  by  which  (though  a 
'*  considerable  discretion  was  left  to  the 
**  Revenue  authorities)  the  measure  of  a 
**  public  sale  was  principally  designed  for 
*•  cases  of  embezzlement,  contumacy,  or 
**  fraud  ;  many  estates  were  sold  from  which 
**  no  balance  (or  a  very  trifling  balance)  was 
*'  due,  or  on  which  the  arrear  accrued  with- 
"  out  any  embezzlement  or  wilful  default  on 
''the  part  of  the  Sudder  Malgoozar,  and 
"  others  were  disposed  of  without  an  observ- 
"  ance  of  the  prescribed  forms ;"  and  then 
other  circumstances  are  alluded  to. 

In  a  subsequent  part  of  the  Preamble  it  is 
said :  '*  The  persons  who  have  8u£fered  by 


"  the  aforesaid  abuses  are,  for  the  most  part, 
''  poor  and  ignorant  men,  unaccustomed, 
"  under  the  former  Government,  to  any  re- 
"  gular  system  of  law,  little  acquainted 
"  with  the  principles  of  the  British  Code, 
"or  the  regular  forms  of  British  judicial 
"  proceedings,  incapable  of  availing  thgm- 
**  selves  of  the  protection  it  was  designed 
'*  to  afford,  and  possessing  not  the  means 
"  of  securing  the  aid  of  individuals  better 
**  informed,  while  those  opposed  to  them 
''  are,  for  the  most  part,  men  of  wealth  and 
"  power." 

He  then  goes  on  to  make  o^her  import- 
ant observations  with  reference  to  that  sub- 
ject,  and  proceeds  thus :  "  The  proceedings 
"of  the  established  Courts  must  necessarily 
"  partake  of  any  defects  belongmg  to  the 
"  law  which  it  is  their  duty  to  administer, 
**  and  it  would  be  obviously  inqonsistent 
"  with  every  sound  principle  to  grant  a 
"  general  discretion  to  those  Courts  to 
"  deviate  from  the  law  on  individual  views 
"  of  expediency  or  justice,"  and  then,  after 
some  further  remarks,  it  is  thus  express- 
ed :  "In  consideration  of  the  above  cir- 
"  cumstances,  it  has  appeared  to  the  Go- 
"  vernor-General  in  Council  to  be  essentially 
"  necessary  to  the  ends  of  justice  that  a 
"  Special  Commission,  with  large  discretion- 
"  ary  powers  and  with  full  authority  to 
"  regulate  its  proceedings  according  to  the 
"  exigencies  of  the  cases  brought  before 
"  it,  should  be  constituted  for  the  purpose 
"  of  investigating  the  cases  above  described, 
''  of  restoring  to  their  just  rights  the  zemin- 
"  dars  and  other  proprietors  who  have  been 
"  wrongfully  dispossessed,"  and  so  on,  and 
the  rules  are  there  laid  down. 

The  subseqiienl  Resolution  or  Order  of 
February  1821  had  these  passages:  No. 
13 — "  In  cases,  however,  in  which  the  Com- 
"  mission  may  adjudge  compensation  not 
"  exceeding  Rs.  1,000,  or  in  which  they  may 
"  adjudge  the  repayment,  by  Government, 
"  of  the  purchase-money  of  any  mehal  of 
"  which  the  sale  may  be  annulled,  or  in 
"  which  they  may  direct  the  price  of  the 
"  stamped  paper  used  for  a  plaint  or  petition 
"  of  appeal,  in  lieu  of  the  institution-fee,  to 
"  be  returned  to  the  party  by  whom  the 
"  amount  may  have  been  disbursed,  an 
"  order,  signed  by  the  Commissioners,  and 
"  specifying  the  nature  of  the  charge,  shall 
"  be  sufficient  authority  for  the  Collector 
*'  of  the  District  immediately  to  pay  the 
'*  amount."  • 

No.  22.  "With  regard  to  the  rules  of 
"  practice  and  ^orms  of  proceedings  to  be 


Ut 


Privy 


THS.WSEKLY  ViafOUIS.Sv 


CoumU.      .    [Vol.  V^ 


tl 


It 


"  foUow^cl  by  the  Commissioners,  His  T.ord- 

"jship  in  Council  presumes  that  it  will  not 

"  be   necessary   materially  to   deviate  from 

"the  course  followed  by  the  Civil  Courts, 

"with  this  important  exception,  that  it  shall 

be  specially  iheir  duty  to  institute  an  active 

enguiry  into  all  the  circumstances  of  the 

"cases  brought  before  them,  and  to  take 

"  their  own  course  for  the    investigation  of 

"  the  truth,  without  confining  themselves  to 

"  the  points  stated  by  the  parties,  .or  by  any 

"technical  forms  of  pleading   or   manage- 

"  ment." 

■  Nos.  25  and  26  are  of  the  same  character. 

No.  33  is  this — "  It  is  not,  however,  the 

**  personal  character  of  the  officers  entrusted 

''  with  the  administration  of  civil  justice  that 

**  has  chiefly   led   to  the  institution  of   this 

''.official  tribunal.     In   determining   on   the 

<*  measure,  His  Lordship  in  Council  has  been 

''still  more  influenced  by. the  persuasion  that 

'*'the  system  under  which  those  ofiicers  have 

''to  act,. and  the  laws  which  they  were  bound 

**to   administer,   are   seriously   defective   in 

"their . application  to  the  Ceded  and  Con- 

".quered  Provinces,  while  the  principles  of 

"•Revenue  management  were  .very  imperfect- 

"  ly  settled ;  the  Revenue  authorities  have 

"  been  compelled  to  decide  on  the  most  im- 

"  portant   points   relative    to  private    rights 

"  amidst  the  uproar  of  a  general  settlement, 

"and) under  the   urgency  of   securing  the 

"  reyenues  of  inordinately  extensive  districts. 

"That  they  should  have  frequently  erred, 

"can  excite.no  surprise;  that  their  errors 

"  were     extensively    injurious,      it     would 

"be    preposterous    to     doubt.     In     many 

"  instances    those    errors    admitted    of    no 

"  legal    remedy    by    the    Courts,     because 

"  they  were  committed  in  the  exercise  of  a 

"discretion-  which  the    Courts    could    not 

"legally,  control ;   and   that    the     ordinary 

"•tribunals  should,  among  a  people  new  to 

**our  rule 'and  accustomed  to  the  arbitrary 

"domination  of  native  amils,   have   failed 

"to  protect  the  agricuhural  community  from 

"the  consequences  of  the  acts  of  the  officers 

"of    Government,    even    where  those    tri- 

"  bun^is  were  competent  to  interpose,  is  as- 

"  suredly  no  impeachment  of  the  individual 

"  functionaries .  by   whom   they   were   filed, 

"nor  any  conclusive   proof  that  they  are 

"  not  generally  well  adapted  .to  secure  the 

"impartial   distribution  of  justice  between 

"  individualsr  and  in  territories  long  settled 

"  under  our  Government." 

Some  time  afterwards,  the  Regulation  of 
1823,  printed  at  page  8  of  the  same  Ap- 
pendix, provided  that — "  Fijst, .  such    part 


"of  Clause  i,  Section  3,  Regulation  I.  oi 
"  1821,  as  restricts,  or  can  be  coiutnied  to 
"  restrict,   the  cognizance  of  the   Commis- 
"  si  oners    acting- under    the    provisioil^    of 
"  that  Regulation  in  the  matter  of  suits  to 
"  recover  possession  of  Unds   lost  through 
"  public  sales  to.  cases  wherein  such  sales 
"  have  been. effected  by  the  undue  inflaeace 
"  of  a   public   officer,    is   hereby   rescinded. 
"  Second,  in  the  several   cases  specified    in 
"  Clauses  2,  4,   5,  and  6,  Section  3,  Re^^ 
"  lation   1.  of   1821,  as  well  as  in  all  cases 
"  wherein   it  may  appear  that  any  plaintiff 
"  has   been  deprived   of   his   rights  by    aa 
"  illegal  sale  made  within  the  period  specie 
"lied  in  the  ist  Clause  of  the  said  Sectioot 
"  it  shall  and  may  be  lawful  for  the  Coio- 
"  missioners    acting    under     the    provisions 
"  of  that    Regulation    to    take     cognizaiKse 
"of  any  suit    preferred   to    them,   aod    to 
"  pass  judgment  on  the  same,  aUhoagb  tlieie 
"  may  be  no  proof  that  undue  influence-  vks 
"  exercised    by    any    public    officer   to  Uie 
"  injury    of   the   plaintiff.     Third,   provided 
"  also,  that  in  the  cases  specified  in  Ciame 
"3  of  the  aforesaid  Section,  if  there  shall 
"  be  proof  or  strong  presumption  that  tiK 
"  purchase  or  acquisition  of  the   property 
"  sued  for  was  effected  by  violence,  eiclor- 
"  tion,  oppression,  or  fraud,  it  shall  not  be 
"  necessary .  f 01*  the    plaintiff    to    plead   ov 
"  establish  that  undue  influence  was  exer« 
"  cised." 

It  is -in  the  spirit  mainly  Qf  these  portimis 
of  the  important  documents  to  which  refer* 
ence  has  just  been  made,  that  we  hove 
deemed .  it  right  to  construe  the  letter  dt 
the  Regulation  of  January  1821  ;  npoa 
that  construction,  we  consider  that  the  Mo» 
fussil  Commission  rightly  held  *it  to  be 
within  their  competency  to  set  aside  the 
sale  upon  the  terms  of  a  payment  to  be  axade 
by  the  party  succeeding  in  the  cooteo, 
to  the  party  dispossessed  by  the  dedsion, 
and  rightly  also  held  that  the  jMresent  vaa 
a  case  which  the  terms  of  the  and  Cboise 
of  Section  4  of  the  Regulation  of  1821  might 
not  improperly  be  held  to  include. 

That  Clause  is  thus,  in  page  6 — **  la 
"  cases  in  which  the  Commission  may  de* 
"  prive  any  persqn  of  rights  legally  vested 
"  in  him,  under  the  existing  Code,  or  may 
"  make  award  upoa  doubtful  claims,  or  in 
"  which  the  tide  of  any  person,  though 
"  invalid,  may  have  been  acquired  by  hiiB 
"  bond  fide  under  an  express  or  impfied 
"assurance  of  its.  validity  on  the  part  of 
"  the  Board,  the  Collector,  or  Jodge  o£  the 
"  District,  it.shsll  be  competent  to  the  Com* 
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>^  mission  to  adjudge  cotnpensaiion  in  money 
•*  from  the  Treasury  of  Government ;  pro- 
'<  vided,  however,  that,  in  cases  in  which  ihe 
"  compensation  assigned  to  any  individual 
"  shall  exceed  the  sura  of  Rs.  i,ooo,  the 
<<  sanction  of  Government  shall  be  necessary 
'*  to  authorize  the  disbursement/' 

A  prior  Clause,  the  8th  of  Section  3,  had 

provided    thus :    **  The    operation    of    the 

'*  foregoing  Clauses  shall  not  be  confined 

*  <-  to  cases  in  which  lands  or  rights  connect- 

'*  ed  with  land  sold,  transferred,  alienated, 

or  usurped  as  above,  may  be  held  by  the 

pejaon  originally  benefiting  by  the  sale, 
"  transfer,  alienation,  of  usurpation,  but 
*'  shall  equally  extend  to  those  in  which  the 
'^  said  lands  or  rights  may  be  held  under  a 
'^  title  derived  from  such  person ;  provided, 
"  of  coarse,  that  in  cases  in  which  it  may 
'^  appear  that  the  person  so  holding  under 
"  a  derivative  title  was  in  no  degree  concern- 
"  ed  in,  or  cognizant  of,  the  original  wrong, 
''  the  claims  of  such  person  to  compensation 
''  for  any  loss  he  may  sustain  under  the 
''  operation  of  the  present  Regulation  shall 
"  be  held  entitled  to  a  verv  liberal  consi- 
"  deration." 

We  do  not,  on  the  whole,  think  it  an 
undue  extension  of  the  and  Clause  of  Sec- 
tion 4  to  say  that  this  case  may  be  held 
to  -come  within  one  of  the  ^predicaments 
which  it  describes ;  nor  can  we  agree  with  the 
Sudder  Commission  in  their  conclusion  that 
justice^ or  policy  did  not  in  this  case  require 
the  power  of  directing  a  payment  by  the 
successful  party  to  the  party  deprived  of  pos- 
session, or  the  power  conferred  by  the  second 
Clause  of  Section  4  to  be  exercised.  It 
being  our  opinion,  having  regard  to  the 
benefit  which,  to  a  certain  extent,  Lai 
Juggut  Raj  derived  from  the  purchase- 
money  ;  to  the  course  of  conduct,  not  cer- 
tainly altogether  justifiable,  which  previous- 
ly to  the  sale  he  had  pursued ;  to  the  great 
length  of  time  that  was  suffered  to  elapse 
before  the  sale  was  judicially  questioned; 
to  the  part  which  those  entrusted  with  the 
functions  of  the  Local  Government  took  in 
the  sale,  and  to  the  nature  and  extent  of 
the  allegations  and  evidence  by  which  it 
has  been  endeavoured  to  impeach  the  con- 
duct of  the  late  Rajah  of  Benares  in  respect 
of  it,  that  both  justice  and  policy  required 
each  of  these  powers  to  be  called  into  ac- 
tion. 

We  think  also,  upon  a  review  of  all  the 
circumstances  of  the  case,  especially  those 
to  which  reference  has  just  been  made, 
that  it  was,  on  the  whole,  proper  to  leave 
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the  appellant  and  the  late  Rajah  of  Benares 
free  from  any  account  or  charge  in  respect 
of  the  income  and  profits  of  the  purchased 
property,  from  its  acquisition  in  1802  to 
the  date  of  the  Mofussil  decree,  proved,  as. 
we  think  it  is,  by  the  conduct  of  the  parties 
and  otherwise,  that  the  clear  profits  and  jiet 
income  derived  from  this  source  by  the 
Rajah  and  Deep  Narain  Sing,  or  one  of 
them,  must  have  much  exceeded  the  amount 
of  the  interest  for  the  same  time  calculated 
at  the  rate  of  i%  per  cent,  per  annum  upon 
the  Rs.  93.000  (ihe  purchase-money)  ;  we 
consider  it  right,  under  all  the  circumstances 
(and,  among  them,  attending  to  the  fact  of 
the  pension  which  the  Indian  Governments 
for  some  years  paid  to  the  respondent  or 
his  family),  that  any  claim  on  the  part  of 
the  appellant,  or  the  late  Rajah  of  Benares 
in  respect  of  interest  on  that  sum  should 
be  treated  as  satisfied,  but  not  as  more  than 
satisfied,  by  the  income  and  profits ;  and  we 
shall  not  advise  Her  Majesty  to  direct  any  ac- 
count in  this  respect. 

With  regard  to  the  true  state  of  the 
accounts  between  Lai  Juggut  Raj  and  the 
Government,  if  taken  on  just  and  equitable 
principles,  up  to  the  time  of  the  sale,  as 
well  as  with  regard  to  the  mode  in  which  the 
sum  of  Rupees  93,000  was  applied,  it  is 
probably  at  this  time  very  difficult,  if  not 
impossible,  to  arrive  at  any  exact  conclu- 
sion. The  Mofussil  Commission,  which 
appears  to  have  examined  and  considered 
the  details  of  the  facts  of  the  case  with  most 
commendable  care  and  attention,  held  that, 
of  the  Rupees  93,000,  the  sum  of  Rupees 
26,458-6-6  ought  to  be  considered  as  the 
total  amount  of  benefit  received  by  Lai 
Juggut  Raj ;  nor  do  we  see  that  the  Sudder 
Commission  viewed  this  particular  point 
differently. 

In  such  a  state  of  things,  satisfied  as  we 
are  that  this  conclusion,  in  point  of  amount, 
whether  precisely  and  exactly  or  not  pre* 
ciseiy  and  exactly  accurate,  is  not  far 
remote  from  the  truth,  and,  unable  with 
confidence  to  pronounce  that  it  is  to  any 
extent  inaccurate,  we  do  not  feel  ourselves 
warranted  in  dissenting  from  this  ps^rt  of  the 
decision  of  the  Mofussil  Commission. 

Our  view,  however,  of  the  facts,  and  of 
the  spirit  or  intention  of  the  2nd  Clause  of 
Section  4,  leads  us,  as  has  been  stated,  to 
the  conclusion  that,  not  only  the  residue  of 
the  Rupees  93,000,  but  a  further  sum,  by 
way  of  compensation,  ought  in  this  case  to 
be  paid  by  the  East  India  Company  to  Deep 
Narain    Sing.   ^Wc    had    hoped    that    its 
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amount,  and  this  portion  of  the  cause  gener* 
ally,  might  have  been  arranged  by  the  East 
India  Company  and  the  parties  for  them- 
selves. As  it  appears,  however,  that  this 
cannot  be  done,  we  have  been  obliged  our- 
selves to  undertake  the  duty  of  fixing  the 
amgiint  of  compensation. 
'  Under  the  various  and  conflicting  con- 
siderations to  which  the  case  is  liable,  and 
wth  such  knowledge  as  we  posisess  on  the 
subject,  we  have  felt  much  difficulty  in 
performing  this  task.  But  judging  as  well 
as  we  can,  after  due  allowance  made,  in  re- 
spect of  the  pension  already  .alluded  to,  we 
deem  Rupees  27,cioo  a  proper,  sum.  VVe 
conceive,  therefore,'  Rupees  1,20,000,  with 
interest  at  the  rate  of  5  per  cent,  per  annum 
(which  we  think  the  proper  rate)  from  the 
date  of  the  Mofussil  decree  (from  which 
date  we  consider  the  respondent  as  entitled 
to  the  enjoyment  of  the  property  in  dispute 
as  between  him  and  the  appellant)  should, 
in  respect  to  the  sale  being  set  aside,  be 
paid  by  the  East  India  Corhpany  to  Deep 
Narain  Sing,  and  that  the  East  India  Com- 
pany should,  in  their  accounts  with  Lai 
ChUlterput  Sing  and  Lai  Juggut  Raj, 
charge  them,  or  one  of  them,  with  the  prin- 
cipal and  interest  of  the  above-mentioned 
Amount  of  Rs.  26,458-6-6 — a  mode:  of 
arranging  the  matter  which  we  consider 
due  alike  to  them  and  to  Deep  Narain  Sing, 
having  regard  to  the  proceedings  that  have 
taken  place  in  India  since  the  Mofussil  de- 
<iree,  particularly  those  stated  in  pages  423, 
424,  425»'426,  439»  arid  440. 

VVe  may  add  that,  so  far  as  the  East  India 
Company  is  concerned-  in  this  matter,  it.  is 
far  from  irrelevant  to  notice  the  view  taken 
of  it  officially  by  such  public  functionaries 
employed  in  the  administration  of  their 
affairs,  as  Mr.  Colebrooke  and  Mr.  Deane, 
who,  in  the  year  1 808 — a  period  not  far  re- 
moved from  the  time  of  the  sale,  but  when 
of  course  the  special  law  introduced  by  the 
Regulation  of  182 1  did  not  exist — reported 
on  the  subject  to  the  Government  ia  Council 
thiis :  "  VVe  have  the  honor  to  submit, 
*'  for  your  Lordship's  consideration,  a  petition 
*'  which  has  been  presented  to  us  by  the 
"  former  proprietor  of  pergunnah  Barah,  in 
'^  the  district  of  Allahabad,  complaining  of 
**  the  sale  made  of  his  zemindary  in  the  year 
"  i'8o2,  together  with  translatioii  of  two 
''  documents  produced  by  him,  and  copies 
"  of  corre.spondence  which  led  .to  the  sale, 
'**  Yom*  Lordship  will  observe,  from  the  cor- 
"  respofndence,  that  Raja  Juggut  Raj  had 
"  en^gedy  during  the  Vizier's  Governtneiit, 


''for  the  pergunnah  of  Arael,  in  addidoo  16 
"  his  own  zemindary  of  Barah/'  and  so  on. 

Mr.  Colebrooke  and  Mr.  Deane  then  %%vt 
a  short  summary  of  the  facts,  eidii^ 
thus  :  ''  That,  on  the  2nd  of  July,  Mr. 
''  Ahmuty  admitted  the  validity  of  Juggm 
''  Raj's  claim  to  certain  items  of  credit  as 
*'  deductions  from  the  balance  adjusted  on 
''the  i7ih  June,  which  items  Juggut  Raj 
"  stales,  in  his  account,  to  have  exceeded  ihe 
*'  balance  charged  to  him,  and  which,  if  ad- 
"  justed  in  time,  might,  previous  to  thft 
"Collector's  letter,  of  the  ist  September, 
"  have  considerably  reduced,  perhaps  eotire- 
"  ly  extinguished,  the  arrear.  Mr.  Ahmmy  s 
^'  letter  of  the  4th  November,  and  the 
"  account  produced  by  Juggut  Raj.  bah 
"  agree  in  making  the  gross  balance,  adjust- 
"  ed  on  the  7th  June,  K%,  72)207,  aad 
"  the  net  balance  on  the  sudder  juroma 
"  Rs.  44,332  ;  the  difference,  Rs.  27,875. 
"  Mr.  Ahmuty  calls  a  deficiency  on  the  assei.« 
"  of  the  pergunnah,  while  the  documents  pro- 
"  duced  by  Juggut  Raj  shew  it  to  have  ben 
"  those  disputed  items  for  which  Mr.  Abmolr 
^'promised  Juggut  Raj  a  remission  in  the 
"  event  of  Government  authorizing  it,  or  l» 
"  assistance  for  the  recovery,  thereof  froa 
"  the  parties  actually  owing  the  money,  if  d» 
"  remission  should  not  be  authorized.  It 
"  does  not  appear,  however,  that  any  repot 
"  on  the  subject  was  ever  made  to  the  Ues- 
"  tenant-Governor,  or  any  measures  adopted 
"  for  the  realization  of  the  amount  fms 
"  those  on  whom  (and  not  on  Juggut  Raj) 
"  the  loss  should  have  fallen,  or  any  steps 
"  taken  for  the  adjustment  of  those  iteioi 
"  for  which  Mr.  Ah^iuty  had  promiaed 
"  to  give  credit.  The  sale  of  Juggut  Raj'f 
"  estate  seems,  on  the  ccmtrary,  to  have 
"  been  resorted  to  by  Mr.  Ahmuty  as  tbe 
"  readiest  mode  of  settling  an  intricate  ac- 
"  count  and  of  discharging  every  pledge  oa 
"  his  part." 

Then-  follow   two  paragraphs  which  it  is 
unnecessary  now  to  read^  and  the  cooclodin^ 
paragraph  is  this  :  "  It  is  too  late  to  n^ 
"  that  the  first  measure  of  the  British  Oiy 
"  vernment  on  :  the  introduction  of  its  ifl- 
"  thority    into  the    province   of   Allahabad 
"  should  have  been  the  sale  of  one  of  tbe 
"  largest  zemindades  in  it,  and  the  extirpa- 
"  tion  of  an   old  and   respectable  family ; 
"  and,  at  this  distance  of  time,  the  interposf- 
"  tion  of  Government  may,  probably,  be  ^ 
"  longer  of  any  avail.  .  After  a  lapse  of  vi 
"  years,  it  must  be  scarcely  possible  to  le- 
"  vise  the  collections  of  the  successive  S^ 
"  zawals  deputed   by  the  Collector,  or  » 
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•"  revert  to  the  different  persons  on  whom 
*•  the  Collector  had  engaged  to  enforce 
"  Juggut  Raj's  claims;  and  from  the  retire- 
-•  ment  of  the  public  officer  through  whose 
'^concealment  of  some,  a,nd  misrepresenta- 
*'  tion  of  other,  material  facts,  the  sale  was 
•*  ordered,  ail  redress  seems  to  be  precluded  ; 
t'  at  the  same  time,  therefore,  we  sub- 
''^mit  the-  case  to  Government  as  one  of 
*'  peculiar  hardship,  we  confess  ourselves  at 
"  a  loss  to  frame  any  specific  proposition  in 
"  regard  to  it.  Should,  however,  every  other 
'*  redress  be-  impracticable,  your  Lordship 
*  nFiay  possibly  consider  Juggut  Raj,  under 
"  all  the  circumstanced,  entitled  to  some 
•*  provision  from  Government." 

Nor  does  it  end  there,  since  the  subse- 
quent papers  on  the  subject,  including  the 
grant  of  the  pension  of  Rs.  5,000  per  annum 
to  Lai  Juggut  Ra),  in  the  following  year, 
1809,  to  which  reference  has  already  been 
made,  shew  that  the  Supreme  Government 
of  India  etitertained  substantially  th)e  same 
view  of  tlie  case  as  that  taken  in  the  di- 
spatch of  Mr.  Colebrooke  and  Mr.  Deane. 

We  shall  humbly  recommend  to  Her 
Majesty  to  aflirm  the  sudder  decree,  except 
as  to  compensation  and  restitution  money, 
and  costs ;  and  to  order  that  the  East  India 
Company  shall  pay  to  the  appellant,  Deep 
Narain  Sing,  the  sum  of  Rs.*  1,20,000,  with 
interest  at  5  per  cent,  per  annum,  from  the 
date  of  the  decree  of  the  Mofussil  Commis- 
sion, this  sum  to  be  considered  as  in  full 
for  compensation  and  restitution  money  in 
respect  of  setting  aside  the  sale ;  and  to 
declare  that,  by  its  payment,  all  claim  for 
interest  on  one  hand,  and  for  rents  and 
profits  on  the  other,  between  the  appellant 
and  the  late  Rajah  of  Benares  and  the 
respondent,  is  to  be  considered  as  extin- 
guished, and  that  the  debt,  if  any,  between 
the  Government  and  Lai  Juggut  Raj  at  the 
time  of  the  sale,  and  all  claim  against  the 
'Government  in  respect  of  having  made  the 
sale,  are  to  be  deemed,  in  like  manner, 
to'  be  extinguished.  But  that  the  sum  of 
Rs.  26,458-6-6,  part  of  *the  sum  of  Rupees 
1,20,000,  is,  with  the  interest  from  the 
date  of  the  decree  of  the  Mofussil  Com- 
mission at  the  rate  of  5  per  cent,  per  annum, 
on  the  Rs.  26,458-6-6,  to  be  made  good 
to  the  East  India  Company  by  charging, 
and  they  are  accordingly  to  be  at  liberty  to 
charge,  the  respondent  in  account  there- 
with, and  they  are  to  be  at  liberty  to  deduct 
the  same  from  what  may  be  coming  from 
them  in  respect  to  the  zemindarv,  its  profits, 
or  revenues. 


Lord  Brougham: — In  what  way  is  the 
question  raised  before  the  Sudder  of  the 
compensation  of  the  Rs.  93,000?  The 
Sudder  reversed  the  Mofussil  decree  as  far 
as  regarded  the  Rs.  93,000.  In  what  way 
was  that  question  raised  before  it  ? 

Mr,  Wigram, — I  consider  the  appeal  to 
the  Sudder  to  have  been  simply  an  appeal 
against  the  sale  altogether. 

Lord  Brougham. — Of  course,  if  there 
was  a  cross-appeal,  it  would  be  only  an 
appeal  against  tiie  sale ;  unless  the  party  who 
was  ordered  to  pay  the  Rupees  90,000  cross- 
appealed,  that  point  could  not  be  raised  upon 
the  appeal.  How  did  the  respondent  below 
raise  that  question  as  to  the  Rs.  93,000  in  the 
Sudder  Court  ^ 

Mr,  Wigram, — I  conceive,  my  Lord,  that 
the  Sudder  Court  considered  that  the  whole 
case  was  open  before  them,  as  there  bad  been 
an  appeal. 

Lord  Brougham. — ^They  considered  it  as  if 
there  had  been  a  cross-appeal.         

Mr,  Wigram, — Under  the  Regulation  the 
Sudder  Commission  had  absolute  discretion  to 
do  what  they  thought  right. 

Lord  Brougham, — Each  party  must  pav 
their  own  costs,  both  before  the  Mofussil 
Commission  and  on  the  appeal  to  the  Sadder. 
The  doubt  we  -have  is  about  the  terms  in 
which  the  Sudder  dealt  with  the  question 
of  costs.  They  say,  in  a  very  awkward 
way,  and  apparently  contradictory  to  the 
Mofussil  decree:  ^'Let  the  appellant  be 
liable  to  costs  according  to  the  Mofussil 
decree."  Now,  when  you  look  at  the  Mofuv- 
sil  decree,  you  find  thsit  he  is  not  liable, 
nor  is  the  other  party  liable,  to  costs,  bat 
that  each  party  is  to  pay  his  own  costs.  So 
that  saying  '*L^t  the  appellant  be  liable 
to  costs  according  to  the  Mofussil  decree" 
means  ''Let  the  appellant  be  liable  to  pay 
his  own  costs,  and  let  the  respondent  be 
liable  to  pay  his  own  costs."  So  that  in  each 
stage  each  party  is  to  bear  his  own  costs 
from  the  beginning. 

Vice-Chancellor  Bruce. — Each  party  is 
to  pay  his  own  costs  in  every  stage  of  the 
proceedings. 

Mr,  Richards, — Each  party  is  to  pay  his 
own  costs  in  each  proceeding. 

Lord  Brougham, — Yesr;  below,  the  East 
India  Company  was  not  a  party,  so«that,  if 
costs  had  been  given-  below,  they  would 
have  come  upo^  the  respondent. 
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Mr.  Wigram, — Your  Lordships  do  not 
think  that  the  costs  should  in  any  way  be 
severed  upon  any  part  of  the  proceedings, 
considering  the  great  in]ur>'  we  sustained 
by  the  sale  ? 

Lord  Brougham, — No. 

Mr.    Richards, — If    my    learned    friend 
makes  any  suggestion  as  to  costs,  I  would  j 
take    the    liberty    of    suggesting    this  :    I ' 
should  have  considered  that  this  was  like  a 
mortgagor  coming  to  redeem,  wheie  he  pays 
not  only  the  interest,  but  also  the  costs.  | 

Lord  Brougham. — That  would  not  apply  | 
to  the  costs  of  the  appeal  to  the  Sudder . 
from  the  Mofussil^  because,  if  he  had  not 
{appealed,  the  other  party  would  not  have 
appealed.  Therefore,  it  was  his  own  fault 
going  tQ  the  Sudder.  It  is  quite  different 
from  a  mortgage  being  set  aside.  If  the 
sale  had  not  been  set  aside,  you  would  have 
made  an  application  with  some  chance  of 
success  upon  that  ground.  But  here  the 
sale  is  set  aside. 

Mr:  Richards. — Each    party    pays     his 
own  costs  in  each  proceeding.    Will  your  ' 
Lordships  please  to  name  any  time  witliin 
which  the  money  is  to  be  paid  by  the  East 
India  Company  ? 

Lord  Brougham. — We  have  this  difficulty 
about  that — it  is  subject  to  the  Governor- 
General. 

Mr.  Richards.-— We  will  take  it  in  the 
usual  way  "  forthwith." 

Lord  Brougham. — You  had  better  say 
.nothing  about  that,  because,  if  you  drive 
a  party  who  has  a  right  to  say  "yes"  or 
"  no  "  to  the  wal)  in  point  of  time,  it  is  pos- 
sible that  he  may  say  '*  no.'' 

Vice- Chancellor  Bruce. — I  think  you 
may  have  liberty  to  apply  to  the  Sudder 
Commission. 

Mr.  Richards. — Just  so,  with  liberty  to 
apply  to  the  Sudder. 

Lord  Brougham. — If  we  were  to  say  that 
it  is  to  be  paid  within  six  months,  it  is  pos- 
sible that  they  might  grudge  this  Rs.  27,000 
to  be  added  to  the  Rs.  93,000. 

Vice- Chancellor  Bruce.— Each  party  is 
to  bear  his  own  costs  of  every  stage  of  the 
proceedings,  from  their  first  commencement 
before  .Uie  Mofussil  Commission  to  the  pre- 
sent time,  with  liberty  to  apply  to  the  Sudder 
Commission. 


The  isth  December  1842. 

Present  : 

Lord  Campbell,  Mr.  Baron  Parke,* Mr. 
Justice  Erskine,  Dr.  Lushington,  Sir  t 
H.  East,  and  Sir  A.  Johnston. . 

Limitation— Clause  a,  Section  7,  Regulatioft  V.,j 
x8j7,  of  the  Bombay  Code. 

On  Appeal  from  the  Sudder  Dewanuf 
A  daivlui  of  Bombay. 

JeNvajee  and  others 
versus 
Trimbukjee  and  Jagojee  and  others.     '\, 

Where  a  case  «-as  held' to  be  within  Uie  excqitit*' 
contained  in  Clause  2,  Section  7,  Re^IatioaV.,  iS37,«f: 
the  Bombay  Code  (Limitation  of  Suits)  by  reason  of  a 
claim  prefentd  to  the  authoritv  that  was  then  tbe 
supreme  ^  power  in '  the  State,  afthoagh  a  satisfKlaqr 
and  binding  decree  was  not  obtained^ 

Lord  Campbell. — In  this  case  their  Lord- 
ships cannot  take  the  same  view  of  At 
subject  that  has  been  taken  by  any  of  Hi 
Courts  below ;  and  their  Lordships  wiH 
rather  regret  that  the  Judges  t>elow'did  oH 
look  a  little  more  accurately  into  the  pleti- 
ings,  to  see  wlflat  questions  were'  to  In. 
determined,  and  a  little  more  accuratelf.tt' 
I  the  language  61  the  Regulations  of  Boii&9i 
by  which  one  of  the  questions  was  to  be 
I  decided. 

Their  Lordships  are  of  opinion  that  it  by 
upon  the  plaintiff,  the  now  respondeat,  (o 
shew  that  ne  was  entitled  to  onerhalf  of  ^ 
family  property.  That  he  could  only  to 
by  evidence  of  adoption.  Now,  the  oslf 
evidence  of  adoption  that  is  brought  fof- 
ward  is  the  sunnud,  and  that  is  repiesented 
as  the  judgment  of  a  Court  of  .i[:ompetjal 
jurisdiction — I  mean  the  sunnud,  togetbo 
with  the  documents  belonging  to  it  )^ 
their  Lordships  are  of  opinion  that  that  can- 
not be  considered  as  the  judgment  of  a  Codii 
of  competent  jurisdiction,  because  it  was  SB 
intimation  to  one  party  that  there  should  be 
a  judgment  in  his  favor,  whereas  theit 
was  an  intimation  by  the  same  authoriiT 
to  the  other  party  that  the  cause  remained 
undecided,  and  that,  when  the  particoltf 
object  was  gained  which  was  in  view  vbca 
this  sunnud  was  granted,  then  the  SiKl<kr 
Court  would  proceed,  and  there  should  te 
an  adjudication  between  the  parties;  tbtf 
came  from  the  same  authority.  We  caiuKA 
therefore,  consider  that  that  was  a  jodgiMit 
binding  and  conclusive  upon  the  parties. 
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Nor  is  there  any  admission  here  by  which 
the  right  of  the  plaintiff  to  one-half  can 
be  considered  as  established,  because,  even 
supposing  that  the  person  by  whom  the 
admission  was  given  could  represent  the 
other  party,  he  made  the  admission  under 
the  authority  of  the  Government  for  a 
particular  purpose,  and  neither  he  nor  those 
whom  he  represented  can  be  considered  as 
bound  by  it.  There,  therefore,  appears  to  be 
•no  evidence  whatever  of  adoption,  and  there- 
fore no  evidence  that  Chandjee,  the  original 
plaintiff,  was  entitled  to  one-half  of  the 
^  family  properly. 

^  The  next  question  that  arises  is  with 
regard  to  the  Statute  of  Limitations,  and 
their  Lordships  are  of  opinion  that,  although 
;  the  sunnud  ia  not  to  be  considered  as  a  judg- 
ment binding  between  the  parties,  yet  that 
I  that,  taken  with  reference  to  the  other  docu- 
;  ments  connected  with  it,  is  sufficient  to 
bring  the  case  within  the  exception  that  has 
been  relied  upon,  for  it  shews  sufficiently 
that  there  had  been  a  claim  preferred  to  an^ 
authority  that  had  to  try  and  to  decide  the' 
(question,  because  we  must  consider  that 
the  Court  to  which  this  application  was  made 
was  then  the  supreme  power  in  the  State, 
arid  had  authority  to  decide  between  the 
parties. 

It  is-  objected,  however,  that.another  con- 
dition is  not  complied  with,  namely,  that 
there  is  not  sufficient  proof  given  of  how 
it  ^as  that  a  satisfactory  and  a  binding 
decree  was  not  obtained.  But  we  think 
that,  akhough  that  sunnud  cannot  be  con- 
sidered per  t€  as  a  binding  and  regular  judg- 
ment, it  is  enough,  coupled  with  the  admis- 
sfofts  that  were  afterwards  given,  to  account 
for  the  party  not  having  proceeded  to  obtain 
I  the  judgment  of  the*  Court  itself,  parii- 
ctilariy  coupled  with  this  fact,  that  he  was 
admitted  into  occupation  of  part  of  the 
property. 

Under  these  circumstances,  their  I^rd- 
,    siitps  are  of  opinion  that  the  justice  of  the 
i    case  is,  and  that  we  shall  be  fully  authorized 
I    in  recommending  to  Her  Majesty  to  remit 
the  cause  to  the  Court  below,  the  Sudder 
Court,  with  instructions  to  them  to  divide 
the   whole  of  the  property  in  equal  third- 
parts.    Chandjee  had  an  opportunity  of  shew- 
ing that  he  was  entitled  to  one-half;  his 
attention  was  repeatedly  called  to  that  point  ; 
he   was  warned    that  it    was  necessary  to 
prove  the  adoption ;  he  has  failed  in  doing 
so.    It  is  admitted  that  there  Would  be  great 
difllcuhy  now  in  bringing  any  further  evi- 
dence.   At    all    events,   he    has   had   the 


opportunity,  and  he  has  not  availed  himself 
of  that  opportunity;  we  are,  therefore,  of 
opinion  that  he  and  those  who  represent  him 
must  be  content  with  one-third  of  the  pro- 
perty; then  the  three  appellants  will  take 
the  second  third,  and  the  eighteen  will  take 
the  other  third.  « 

With  regard  to  the  costs,  we  are  of 
opinion  that,  as  the  three  parties  represented 
by  Mr.  Wigram  were,  from  the  beginning, 
perfectly  willing  that  the  estate  should  be 
divided  upon  the  footing  of  each  having  a 
third,  there  ought  to  have  been  a  decree  in 
their  favor  in  the  first  instance.  We  are 
of,  opinion,  therefore,  that  the  costs  of 
those  parties  below  ought  to  be  paid  accord- 
ing to  the  course  which  has  been  pursued 
upon  these  appeals.  We  are  likewise  of 
opinion  that  their  costs  of  this  appeal  ought 
to  be  paid  by  the  respondents.  Therefore, 
the  costs  of  the  three  appellants,  both  of 
the  proceedings  below  and  of  the  appeal, 
will  be  paid  by  the  respondents.  The  other 
parties  will  pay  their  own  costs. , 


The  i2ih  July  1843. 

Present  : 

The  Lord  President,  Lord  Brougham,  Lord 
Campbell,  Vice-Chancellor  Knight  Bruce, 
Dr.  Lushington,  Sir  E.  H.  East,  Sir  A. 
Johnston,  and  Sir  E.  Ryan. 

Jurisdiction—Caste— Religious  Ceremoniea 

(AdATi  Palki). 

On  Appeal  from  the  Sudder  Dewanny  Adaiv- 

Jut  of  Bombay, 

Sri  Sunkur  Bharti  Swami 

versus 
Sidha  Lingayah  Charanti. 

(^M^yr.— Whether  a  suit  lies  in  the  Civil  Courts  against 
the  Chief  Priest  of  the  Lingayats  by  the  Swami  or 
Chief  Priest  of  the  Smartava  sect  of  Brahmins  claim- 
ing by  grant  from  the  supreme  power  of  the  State  the 
pnvilege  of  adavi palii,  of  being  carried,  on  ceremonial 
occasions,  in  a  palanquin  borne  crossways,  so  that  the 
poles  traverse  the  line  of  march. 

Lord  Campdelt.—Tiiis  is  an  appeal  against 
certain  judgments  of  the  Zillah  Court  of 
Dharwar,  and  ihe  Sudder  Dewanny  Adaw* 
lut,  Bombay.  1* he  appellant,  as  Swami,  or 
Chief  Priest  of  a  college  of  the  Smartarva  sect 
of  Brahmins,  claims,  by  grant  from  the 
supreme  power  of  the  State,  the  privilege  of 
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adavi  palki,  of  being  carried,  on  ceremonial 
occasions,  in  a  palanqiiih  borne  crossways,  so 
tiiat  the  poles  traverse  the  line  of  march. 

The  respondent  claims  the  like  privilege 
as  Chief  Priest  of  the  Lingayats,  \vorshippers 
of  the  goddess  Siva,  whose  symbol,  the  linga 
or  phallus,  they  are  said  to  adore. 

The  suit  arose  from  the  respondent,  in 
the  month  of  July  1855,  at  a  great  religious 
festival,  at  Hoobli,  in  Bombay,  having  been 
carried  through  the  bazaar  in  his  palanquin 
crossways,  attended  by  a  great  crowd  of 
Lingayat  followers,  in 'sight  of  large  num- 
bers of  Smartava  Brahmins,  who,  denying 
the  right  of  the  respondent  to  this  privilege, 
considered  the  assumption  of  it  an  insult  to 
their  sect.  In  consequence,  on  the  17th 
of  May  1836,  the  plaint  was  filed  by  the 
appellant  in  the  Zillah  Court,  asserting  his 
own  right,  complaining  of  the  usurpation  of 
the  respondent,  claiming  damages,  and 
praying  an  order  in  the  nature  of  an  injunc- 
tion that,  in  future,  the  respondent  should 
not  be  carriM  in  a  palanquin  crossways. 

Their  Lordships  see  great  reason  to 
lament  the  manner  in  which  the  suit  has 
been  conducted  and  disposed  of  both  in  the 
Zillah  Court  and  in  the  Sudder  Dewanny 
Adawlut.  After  a  protracted  litigation  and 
an  enormous  expense,  they  are  not  now 
enabled  to  decide  the  rights  of  the  parties, 
and  they  are  driven  to  remit  the  cause  for 
further  consideration  and  enquiry. 

The  Judges  below  had  a  plain  course  to 
pursue  :  to  consider,  first,  whether,  assuming 
the  facts  alleged  to  be  true,  they  had  juris- 
diction to  entertain  the  suit,  and,  if  they 
had,  then  giving  the  parlies  the  opportunity 
to  adduce  their  evidence,  to  see  whether  the 
right  claimed  by  the  appellant  was  estab- 
lished, and  that  claimed  by  the  respondent 
was  negatived.  But  no  distinct  opinion  is 
expressed  by  them  respecting  the  law  of  the 
case,  whether  the  action  is  maintainable  or 
not,  and  important  evidence  being  excluded, 
the  facts  are  left  in  a  state  of  great  uncer- 
tainty, so  that  we  cannot  venture,  with  any 
safety,  either  to  affirm  or  reverse  the  judg- 
ment by  which  the  appellant  is  said  to  have 
been  non-suited.  We  do  not  expect  to 
see  proceedings  in  the  native  Courts  in 
India  conducted  with  technical  form  and 
precision,  but  the  suitors  ought  to  have  the 
benefit  of  the  exercise  of  industry,  caution, 
and  intelligence  on  the  part  of  the  Judges.* 

In  this*]ca$e  it  [was .  proposed  by  the  ap- 
pellant to  examine  certain  witnesses  who 
bad  lived  and  enjoyed  soveftjign  aiithority  in 


the  territory  over  which  the  disputed  ligk 
was  to  be  exeitised.    There  appears  gK« 
reason  to  believe  that  the  evidence  of  ibes 
witnesses  might  have  been  obtaiiie<f  ia  a 
shape  in  which  it  would  have  been  admi^ 
sible,   but  the  Judge  of  the  Zillah  Cout, 
without    sufficient    reason,    would    neidxrl 
allow  the  interrogatories  to  be  transmi 
for  their  examination  which-  had  been  pit 
pared  by  the  vakeel  of  the  appellant, 
frame  interrogatories  in  due  form 
which  it  is  certified  to  us  that  it  was  thi 
duty  of  his  ofiice  to  iiave  done. 

On  the  2 1st  of  October  1836,  he  xoa^ 
the  following  order:  "The  defendanVs 
"  objections  have  been  fully  weighed,  and  it 
"does  not  appear  right  or  proper  to  forwarJ 
'*  the  questions  aforesaid  to  Maharaj  Appi 
"Saheb,  &c.  Even  if  they  were  sent,  it 
"does  not  appear  to  the  Court  that  thcr 
"would  go  to  prove  the  plaintiff's  cast' 
The  meatiing  of  this  last  observation  dicir 
Lordships  are  unable  to  understand,  as  ^ 
questions  go  directly  to  establish  the  gnit 
of  the  privilege  and  the  exercise  of  it,ai 
alleged  by  the  pbinttff,  and  to  prove  At 
no  such  right  h^d  been  exercised  by  ftft 
defendant  or  his  predecessors. 

However,  on  the   24th  of  October  i8jt 
the  Judge  pronounced  a  decree  against  tbi 
appellant,    finding    "that    he    should 
"  produced  a  sunnud,  and  have  proved 
"  immemorial  usage  had  been  in  confonaiii| 
"  to  the  sunnud ;  that  the  evidence  adduce)! 
"  by  the  plaintiff  as  to  his  enjoyment  of  d)i| 
"privilege  was  deficient  both^in   sub 
"  and  quality,  and  by  no  means  amoQOtel| 
"  to  proof  that  the  e\'idencc  produced  bj 
"defendant    was    as    strong    in    hi^   fav( 
"  in  this  particular;  that  the  plaintiff's  clai 
"was  disallowed,  and  that  he  should  pajal 
"  the  costs  of  the  action." 

On  the  2 1st  of  November  1836,  a  peti- 
tion was  presented  to  the  Zillah  Court  to  a 
new  trial,  on  the  grounds  of  the  rejectioo'  of 
evidence  and   the  discovery  of  two  oop|)er 
shasuns,  sunnuds  or  grants  by  the  Rajah  d 
Anagoondy   538    years    ago,   whereby  the 
adavi  palki  was  granted  to  the  High  Priest, 
under  whom  the  plaintiff  claims.    Bol  the 
Judge  determined  "  that  there  seemed  to  be 
"no 'reason  at  all  for  a  ndw  trial-,  and  tkit 
''  the  prayer  of-  the  petition  should-  not  be 
**  complied  with." 

The  plaintiff  thereupon  appealed  to  tbe 
Su4der  Dewanny  Adawlut,  and  prayed 
that  his  shasuns  might  be  received  io  c^i* 
dence. 
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•-  The  shasons  were  in  the  Nandi  Nagrt 
character,  now  almost  unknown.  The  Court, 
without  any  proof  of  the  place  where  they 
had  teen  kept  or  found,  received  them  in 
evidence,  and  ordered  them  to  be  translated 
into  the  Mahratta  language.  They  professed 
to  contain  a  grant  by  the  Rajah  Vidyarana, 
the  priest  whose  successor  the  plaintiff 
claims  to  be,  of  (among  various  other  pri- 
vileges) the  adavi  palki,  being  carried  cross- 
ways  in  a  palanquin. 

The  translation  being  received,  the  Court 
resumed  the  consideration  of  the  case,  and, 
CD,  the  26ih  of  September  1837,  made  the  fol- 
lowing interlocutory  order :  "  The  sunnuds 
"were  translated  as  ordered.  From  these 
*'  it  would  appear  that  Vidyarana  has  had 
•*  the  privilege  of  going  through  the  country 
'Mn  a  palanquin  siUing  crossways.  Ap- 
*'  pellant  is  called  upon  to  prove  that  this 
"privilege  has  been  enjoyed  since  the 
"  date  of  the  sunmid  by  Vidyarana's  heirs. 
'*  It  is  also  to  be  proved  that  he  is  Vidya- 
"  rana  s  heir.  Respondent  is  to  be  allowed 
•*  to  produce  evidence  to  refute  it;"  and  a 
foifrence  was  made  to  the  /illah  Judge  of 
l>harwar  to  take  depositions  on  this  issue. 

A  great  number  of  witnesses  were  accord- 
ingly examined,  and  cenain«documents  were 
produced  on  both  sides. 

At  last,  on  the  24th  of  January  1838, 
Mr.  Pyne,  one  of  the  Judges  of  the  Sudder 
Dewanny  Adawlut,  gave  his  written  opinion 
in  favor  of  the  appellant.  After  going 
through  the  evidence,  he  thus  concludes: 
*•  On  the  review  of  this  case,  traditionary 
^  evidence  would  lead  to  the  belief  that  Sri 
•*  Sunkur  Bharti  is  a  lineally- descended 
"  Gooroo  from  Vidvarana,  on  whom  the 
'*  privilege  of  sitting  in  a  palanquin  carried 
•*  cross*ways  was  bestowed  by  Kud umber 
*•  Row,  Raja  of  Syadree  Desh,  in  Saka 
**  1217.  I'hat  the  possession  of  a  sunnud 
-^H)  this  effect  by  the  appellant  is  confirm- 
V'  atory  of  such  being  the  facts :  that  the 
!*  documentary  evidence  produced  by  the 
^  appellant  shews  that  for  nearly  ihree- 
"  quarters  of  a  century  the  Gooroos  from 
f^whom  he  inherits  were  styled  by  the 
"Peishwa  as-Swami  of  Sringirimath ;  and 
V  that,  lastly,  the  local  European  authority  in 
"  Mysore  has  recorded  it  as  his  opinion 
^that  the  appelknt  his  the  exclusive  dis- 
"  tinction  of  sitting  in  a  palanquin  carried 
"  crossways.  On  the  foregoing  grounds  and 
"as  the  respondent  has  adduced  no  proof 
"  whatever  in  favor  of  his  usurpation  of  this 
"  honorary  distinction,  1  would  amend  the 
"  decree  of  the  Zillah  Court  by  awarding 


"  nominal  damages  to  the  appellant,  and 
'/  prohibiting  the  respondent  from  having  his 
"  palanquin  carried  crossways ;  and,  even  did 
"  I  not  do  so,  I  would  desire  to  refer  a  case 
"  of  such  importance  to  a  Full  Court." 

Therefore  Mr.  Pyne  was  for  reversing  the 
decree  of  the  Zillah  Court  by  deciding  in 
favor  of  the  appellant  upon  the  evidence  as 
it  stood,  without  any  enquiry  as  to  the 
genuineness  of  the  sunnuds,  or  any  strict 
proof  as  to  the  enjoyment  of  the  right. 

But  on  the  21st  of  February,  Mr.  Simson, 
another  Judge  of  the  Sudder  Dewanny 
Adawlut  (who  had  been  the  Judge  to  decide 
the  case  in  the  Zillah  Court),  gave  his  opi- 
nion in  favor  of  the  respondent,  concluding 
in  these  words:  **From  the  foregoing,  I 
"  am  prepared  to  reject  the  appeal ;  /j/, 
"  because  ihe  evidence  upon  which  it  is 
'^  attempted  to  set  aside  the  decree  of  the 
"  Lower  Court  has  been  brought  forward  in 
"  an  informal  and  suspicious  manner,  so  as 
*'  to  require  its  being  received  with  caution, 
"  if  received  at  all ;  j?«</,  the  copper  plates 
*'  produced  by  the  appellant  are  not  legal 
**  evidence ;  jrd,  whatever  may  be  the  im- 
"  munities  bestowed  on  the  original  grant- 
"ees,  the  grants  do  not  appear  to  me 
** hereditary  or  exclusive;  ^M,  1  do  not 
*'  consider  the  appellant  to  have  proved  his 
**  c  escent  from  the  grantee.  1  must  be 
"  permitted  to  add  my  hope  that  the  Court 
'*  will  not,  on  such  evidence,  confirm  ah 
"  attempt  to  obtain  a  most  monstrous  mono- 
*'pbly  over  a  rival  sect,  embracing  by  far 
**the  greatest  part  of  the  population,  and 
''one  of  whose  religious  ceremonies  (the 
"  vyasan  thor  mandi  kol)  has  been  recently 
"  put  down  by  the  strong  arm  of  power, 
'*  because  distasteful  to  the  party  now  claim- 
''  ing  the  exclusive  right  of  founding  their 
"  spiritual  pastor  in  a  form  to  which  the 
''  respondent  considers  himself  equallv  en- 
"  titled." 

Mr.  Greenhill,  the  Third  Judge,  followed 
on  the  same  side.  After  commenting  on 
the  appellant's  case  as  originally  brought 
forward,  he  says :  '*  After  the  case  was 
"  decided  in  the  Zillah  Court,  where  he  did 
"  not  even  seem  to  have  been  aware  of  their 
'*  existence,  he  produced  two  copper  deeds, 
'^  written  in  old  characters,  which,  having 
"been  translated,  offer  to  confer  on  the 
"  person  named  certain  honors,  one  of 
*'  which  is,  that  he  may  ride  in  his  palanquin 
"  carried  crossways,  as  it  has  been  trans- 
"  lated. 

"These  deeds  have  tvtry  appearance  of 
'/  being  genuine^  and  supposing  them  to  be 
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''  so,  and  that  the  appellant  is  the  repre- 
^'  sentative  of  the  grantee  therein  named, 
<^  and  they  do  not  appear  to  prohibit  other 
''  persons  from  aiding  in  their  palanquins 
^'  in  the  same  manner,  the  same  sunnuds  give 
''  the  right  of  riding  his  horse  in  a  parii- 
''  c«lar  manner,  and  of  using  an  umbrella ; 
''  but  it  is  not  for  a  moment  to  be  supposed 
"  that  no  other  person  was  ever  to  be  per- 
''  mitted  to  use  an  umbrella,  because  the 
''  honor  was  conferred  upon  the  individual 
''  alluded  to.  The  use  of  palanquins,  of 
''  horses,  of  umbrellas,  <&c.,  were  in  former 
''  times,  and  indeed  at  this  day  are,  considered 
*'  as  marks  of  distinction  when  conferred  by 
*'  the  Government,  but  I  do  not  see  that 
'^  a  person  so  honored  has  any  right  of 
''  action  against  another  who  assumes  a 
''similar  pageantry,  unless  he  can  shew 
'^  that  it  injures  him  unjustly.  The  Go- 
"  vernment,  being  the  source  of  all  honors 
"of  this  kind,  may  permit  their  use  by 
*' whomsoever  they  choose;  and,  although 
"it  could  probably  by  usage  prohibit  the 
"assumption,  I  am  not  prepared  to  allow 
"that  any  private  individual  can  interfere 
"with  what  is  the  natural  right  of  all,  so 
"  long  as  it  neither  injures  nor  interrupts 
"that  person,  and  therefore  am  of  opinion 
"that  the  appellant  should  be  non<suited 
"  with  costs. " 

On  the  23rd  of  February  1838.  the 
Sudder  Dewanny  Adawlut  pronounced  final 
judgment,  by  which  it  confirmed  the  Zillah 
Judge's  decree,  and  condemned  the  appellant 
in  all  costs. 

This  judgment  their  Ix)rdships  cannot 
confirm.  It  does  not  regard  the  ground 
of  appeal  arising  from  the  rejection  of  evi- 
dence in  the  Zillah  Court,  and  their  Lordships 
think  that  an  order  should  have  been  made 
allowing  the  appellant  to  have  the  benefit 
of  the  examination  of  the  witnesses  to  whom 
the  suppressed  interrogatories  were  address- 
ed. 

Again,  after  the  order  of  26th  of  Sep- 
tember 1837,  Mr.  Pyne  could  not  be 
justified  in  treating  the  sunnuds  as  forged. 
Before  that  order  was  made,  there  certainly 
ought  to  have  been  an  enquiry  respecting 
the  custody  of  the  sunnuds;  but  the  ap- 
pellant had  reason  to  believe  that  their 
genuineness  was  admitted,  by  an  intimation 
from  the  Court  that  he  was  only  to  prove 
the  exercise  of  the  privilege  and  the  spiritual 
pedigree. 

Mr."  Greenhill,  who  concurs  with  Mr. 
Simson  in  deciding  against  the  appellant, 
(considers  the  sunnuds  gen|^ine,  and  it  is  not 


quite  easy  to  understand  whether  he  pnK 
ceeds  upon  the  construction  of  the  simniidi, 
or  on  the  ground  that,  in  pdnt  of  lav,  it 
all  events,  the  action  is  not  maiokai&ble, 
although  the  other  two  Judges  seem  to  havt  ' 
concurred  in  the  contrary  opinion. 

It  was  strongly  pressed  upon  us  by  the 
respondent's  Counsel  that  we  should  take 
upon  ourselves  to  decide  that  the  action  is  | 
not  maintainable,  and,  on  this  ground,  to 
affirm  the  judgment,  whatever  miscarriages* 
there  might  have  been  in  the  conduct  of  the 
suit ;  but  this  ground  of  defence  not  having 
been  taken  before,  and  never  having  beea 
solemnly  considered  by  the  Judges  bclov, 
and  no  authorities  from  the  law  of  Bombay 
having  been  cited  to  us,  we  cannot  venture 
to  give  it  effect.  In  £ngland,  although  aa 
action  may  be  maintained  for  the  disturb- 
ance of  an  office  or  a  franchise,  an  action 
could  not  be  maintained  by  the  grantee  of 
a  dignity  from  the  Crown  against  a  persoi 
who,  without  a  grant,  should  assume  tbc 
like  dignity;  but  it  does  not  necessarilr 
follow  that  such  is  the  law  in  Bonabay.  The 
usurper  of  the  dignity  is  guilty  of  a  wiwf 
which  is,  to  a  certain  degree,  prejudicial  tt 
every  one  who  has  a  just  title  to  the  di^ 
nity,  and  the  manner  in  which  sach  a  wroe; 
is  to  be  redressed  must  depend  upon  ik 
Municipal  law  of  each  particular  coontir. 
There  may  be  no  remedy  except  by  appUci- 
tion  to  the  Executive  Government  to  poiuih 
the  usurpation,  or  there  may  be  a  reiaedr 
to  every  one  whose  dignity  is  lowered  Irr 
the  usurpation  in  right  of  action  against  tk 
usurper.  Even  in  this  conntry,  it  troiM 
appear  that  in  ancient  times,  when  armoii^ 
bearings  were  assumed  without  autboritr, 
the  family  who  had  a  right  to  bear  tbeai 
might  sue  in  the  Court  of  the  Karl  Marsbil. 
and  might  obtain  an  inhibition. 

The  right  of  adavi  palkl  is  of  quite  as 
substantial  a  nature ;  and  the  Western  aa- 
tions,  who  attach  so  much  importance  to 
titles,  orders,  and  decorations,  have  no  piv- 
tence  for  treating  with  levity  the  marks  0^ 
distinction  conferred  by  the  Boveretp 
authority  and  highly  valued  in  the  East: 
such  as  the  right  to  wear  a  particular  bat* 
ton,  to  use  a  fan  made  from  a  cow's  tail,  ff 
to  be  carried  crossways  in  a  palanquin. 

For  those  reasons,  their  Lordships  caaooc 
advise  that  the  judgment  should  be  affirmed, 
but  they  are  by«  no  means  prepared  to  s? 
that  judgment  should  be  given  for  the  appe^ 
lant  according  to  the  prayer  of  his  f^is^ 
How  his  case  would  have  stood  had  the 
witnesses  been  examined  whom  he  proponad- 
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•ed,  we  cannot  tell,  but  the  evidence  actually 
adduced  in  the  Zillah  Court  was  insufficient 
to  establish  his  right  or  to  negative  that  of 
the  tespondent.  In  the  Sudder  Dewanny 
Adawlut  the  sunnuds  were  brought  forward 
under  circumstances  of  great  suspicion,  and 
they  ought  not  to  have  been  received  with- 
out enquiry  into  the  custody  from  which  they 
came,  or  other  proof  to  shew  that  ihey  were 

•  genuine.     Nor    has  sufficient   attention  yet 

•  been  given  to  the  effect  of  them,  or  to  the 
consideration  whether  the  ap(>ellant,  having 
made  out  his  right  and  negatived  the  re- 
spondent's, has  any  remedy  by  action,  or  can 
only  apply  for  redress  to  the  Police  or  the 
Executive  Government  at  Bombay. 

Their  Lordships,  therefore,  however  much 
tbey  may  regret  that  litigation  should  be 
prolonged  on  such  a  subject,  feel  them* 
aelves  under  the  necessity  of  advising  that 
the  case  should  be  remitted  to  the  Sudder 
Dewanny  Adawlut  for  a  new  trial,  each 
party  paying  his  own  costs  of  this  appeal, 
and  all  other  costs  to  be  in  the  discretion  of 
that  Court  at  the  conclusion  of  the  suit. 

Lord  Brougham, — That  is  to  say,  all 
other  costs,  as  well  future  costs,  as  those 
already  incurred. 

Lord  Campbell. — Exactly.  Their  Lord- 
ships beg  to  express  a  wish  that  the  Judges 
of  the  Court  will,  in  the  Jlrst  instance, 
consider  whether  the  action  is  maintainable, 
the  allegations  of  ibe  appellant,  in  point  of 
fact,  being  proved ;  and,  if  they  are  of 
opinion  in  the  affirmative,  that  they  will 
carefully  enquire  into  the  custody  and  genu- 
in^eness  of  the  sunnuds.  Should  these  docu- 
ments be  forged,  the  appellant  must  fail ; 
for  whether  the  existence  of  a  sunnud  might 
he  presumed  from  the  immemorial  exercise 
of  the  privilege,  when  he  rests  his  case 
upon  sunnuds  actually  produced,  by  them 
be  must  stand  or  fall,  if  the  Court  should 
be  satisfied  that  the  sunnuds  are  genuine, 
and  that  the  privilege  is  conferred  by  them, 
the  next  enquiry  will  be  whether  the  appel- 
lant is  to  be  considered  the  successor  of  the 
grantee,  and  there  has  been  enjoyment 
under  them.  Lastly  will  come  the  right 
of  the  respondent ;  if  that  be  negatived 
primd  /acie^  by  proof  of  non-exercise  or 
interruption,  the  onus  will  be  cast  upon  him 
of  strictly  establishing  it. 

Their  Lordships  trust  that  the  Judges 
-wWl  use  the  necessary  means  for  having 
-witnesses  of  high  rank,  who  would  object 
to  taking  an  oath,  examined  without  oath 
according  to  the  regulations  now  in  force 
upon  that  subjed,  and  having  the  interroga- 
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tories  so  framed  as  to  elicit  the  truth  from 
them  without  offending  their  dignity.  The 
rights  of  the  parties  may  thus  be  at  last 
satisfactorily  settled,  and  the  character  of 
our  Indian  Government  for  the  enlightened 
administration  of  justice  effectually  upheld. 

Lord  Brougham, — It  ought  to  be  obierv- 
ed,  with  regard  to  that  very  important 
question,  as  to  interrogatcu-ies  to  persons  of 
high  rank,  upon  which  the  judgment  last 
comments,  that  even  if  the  objection  is  not 
done  away,  which  is  most  properly  made  on 
the  ground  of  those  persons  refusing  cross- 
examination — for  example,  refusing  to  give 
the  grounds  of  their  knowledge  of  the  causes 
sctenh'os,  as  they  say  in  Scotland — still  yon 
may  take  the  evidence,  and  it  would  be  a 
strong  argument  upon  its  weight,  a  strong 
argument  to  shew  that  it  is  of  no  weight, 
that  they  were  not  cross-examined. 


The  8th  December  1843. 

Present: 

Lord  Campbell,  Mr.  Justice  Erskine,  Sir  H. 
J.  Fust,  Dr.  Lushington,  Sir  E.  H.  Eastt 
and  Sir  E.  Ryan. 


Hindoo  Law— Joint  Hindoo 
tion  of  Joint  Property— Adoption— Widow- 
Maintenance— Practice  of  Priry  Council 
(Technical  objections). 

On  Appeal  from  the  Sudder  Court  of 

Bengal. 

Dhurm  Das  Pandey  and  others 
versus 
Mussumat  Shama  Soondri  Debiah. 

Where  a  Hindoo^  family  lives  joint  in  food  and 
estate,  the  presumption  of  law  is  that  all  the  property 
'they  are  in  possession  of  is  joint  property  until  it  is 
shown  by  evidence  that  one  member  of  tne  family  is 
possessed  of  separate  property. 

The  purchase  of  a  portion  of  the  property  in  the 
name  of  one  member  of  the  family  and  the  existence 
of  receipts  in  his  name  respedling  it  may  be^  perfe^y 
consistent  with  the  notion,  of  its  bein^  joint.  The 
criterion  in  such  cases  in  India  is  to  consider  from  what 
source  the  purchase-money  comes. 

An  objection  which,  if  taken,  might  have  been  cured*  \ 
and  which  has  not  been  taken  in  the  Court  below,  can* 
not  be  taken  in  the  Court  of  Appeal.  4 

Although  the  exercise  of  an  a^  of  adoption  by  the 
widow  Ota  Hindoo  who  died  without  male  issue,  and 
made  in  accordance*  with  his  request,  divesteil  the  pro- 
perty from  the  widow  and  vested  it  in  the  adopted  son, 
the  widow  sued  for  an  undivided  share  in  the  joint  pco- 
pertyi  and  a  deccee  made  diredUng  her  to  be  put 
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io  possession.  Held  that  the  widow  must  be  assumed 
to  nave  prosecuted  the  suit  only  as  guardian  for  her 
Adopted  $on  ;  that  the  decree  must  be  considered  to  be 
for  nis  benefit ;  and  that  she  was  put  in  possession  as 
trustee  for  him  and  accountable  to  nim  as  guardian  and 
trustee  for  the  profits  of  the  property,  being  entitled 
herself  to  a  maintenance  out  of  it. 

I^rd  Campbell, — Their  Lordships  feel 
very  much  indebted  to  the  gentlemen  of 
the  Bar  on  both  sides  for  the  manner  in  which 
the  case  has  been  argued  ;  it  has  been  argued 
with  the  greatest  ability  aftd  with  great 
conciseness,  and  I  must  say  that  we  are  bet- 
ter assisted  by  the  Bar  when  a  case  is  so 
argued  than  when  the  arguments  are  ex- 
tended to  an  unnecessary  length,  and  there 
are  repetitions  which  only  perplex  us.  I 
am  sure  nothing  was  omitted  on  either  side 
that  could  assist  the  Court  or  be  of  service 
to  the  client. 

This  case  is  of  a  very  intricate  and  per- 
plexing nature,  and  it  is  utterly  impossible 
to  explain  all  the  facts  that  appear  in  evi- 
dence before  us.  But  we  have  the  judg- 
ment of  the  Zillah  Court,  which  appears  to 
me  to  be  framed  with  great  care  and  cau- 
tion, and  I  am  glad  to  have  an  opportunity 
of  saying  so,  because  lately  in  another  ckse, 
the  case  respecting  the  palanquin,  I  felt  it 
my  duty  to  declare  the  regret  of  all  their 
Lordships,  who  heard  the  case,  that  much 
pains  had  not  been  bestowed  upon  it  both 
by  the  Zillah  Court  and  by  the  Court  of 
Sudder  Deirancy  Adawlut.  In  this  case  it 
fippears  to  me,  and,  I  believe,  to  all  their 
I^dehips,  that  both  In  the  Zillah  Court 
and  in  the  Sudder  Dewaimy  Adawlut  Court, 
the  Judges  have  shown  great  industry, 
great  circumspection,  and  great  discrimina- 
tion. 

Now,  the  case  really  involves  merely  a 
question  of  fact.  There  is  no  disputed  point 
of  law  that  occurs  in  the  case,  and  upon  a 
question  of  fact  we  must  give  great  credit 
to  the  judgment  of  the  Court  below,  the 
Judge  having  an  opportunity  of  seeing  the 
vitnesses,  and  of  seeing  the  documents,  and 
being  better  acquainted  with  the  habits  and 
customs  of  the  people  than  we  can  be  sup- 
posed to  be. 

This  judgment  of  the  Zillah  Court  in  this 
case  has  been  affirmed  by  the  Court  of  Sud- 
der Dewanny  Adawlut;  the  Judge  of  the 
superior  Court  not  in  all  respects  taking 
exactly  the  same  view  as  the  Judge  of  the 
inferior  Court,  but  confirming  the  decree  of 
the  inferior  Court.  We  have  to  determine 
whether  that  decree  ought  to  be  affirmed  or 
reversed ;  and  after  the  most  anxious  con- 
-sidetation,  their   Lordships 4. are  of  opinion 


that  the    only   course  that    we   can   lafdj;  ! 
adopt  is  to  affirm  the  decree. 

It  is  allowed  that  this  was  a  family  vbo  J 
lived  in  commensality,  eating  togetbef  aad 
possessing    joint    property.      It    is   allovod 
that  they  had  some  jo^ht  property,  and  there 
can  be  no  doubt  that,  under  these  circtuD- 
stances,  the  presumption  of  law  is  that  aU 
the  property  they  were  in  possession  oi  vu  | 
joint  property  until  it  was  shown  by  evidence 
that  one  member  of  the  family   was  poi-* 
sessed  of  separate  property.      Such  evidence 
may  be  received,  but  their  Lordships  ire  of 
opinion  that  such  evidence   has  not  i>ee& 
given  in  this  case  with  regard  to  any  part  xk 
the  property. 

Now,  what  has  been  relied  upon  vith 
regard  to  a  portion  of  the  property  has  beea 
chiefly  that  it  was  purchased  in  the  nane 
of  one  member  of  the  family,  and  that  tkrc 
are  receipts  in  his  name  respeding  it  \  bs 
all  that  is  perfedly  coofiistent  with  tk 
notion  of  its  having  been  joint  piopeitr, 
and,  even  if  it  had  not. been  joint  propenr, 
it  still  would  have  been  treated  exactlj  « 
the  same  manner.  We  have  from  the  big^ 
est  authority — from  the  authority  of  Sr 
Edward  East  and  of  Sir  Edward  Ry* 
whose  most  valuable  assistance  we  have  f 
this  case  (and  it  gives  me  a  confidence  tli 
I  should  not  cotherwise  have  feit) — that  ik 
criterion  in  these  cases  jn  India  * 
to  consider  from  what  source  the  moDet 
comes  with  which  the  purcbase-moncf  £ 
paid.  Here  there  has  been  no  evidcoct 
given  that  the  appellant  had  any  sepaiate 
property,  or  that  it  was  from  his  funds  dul 
any  part  of  the  purchase-roooey  was  paid: 
therefore,  I  think  that  so  far,  on  this  parted 
the  case,  no  difficulty  can  be  entertained, 
and  that  the  whole  of  the  property  moit  be 
considered  as  joint  property. 

That  being  so,  the  widow  is  entitled  10  a 
third  of  that  joint  properly,  unless  credit  te 
given  to  this  ikrarnamah  which  has  been  set 
up  by  the  other  side.     The  Judge  of  the 
Zillah     Cotirt,    who  must    have    seen    fc 
who  must  have  examined  it,  and  who  W 
an  opportunity  of  seeing  the  witnesses  br 
whom    it  was  supported,  and  the  witnesses 
by   whose   evidence  the    authenticity  <rf  ^ 
was  impeached,  came  to  the  conclusion  tto 
it  was  a    fabrication.     The   Judge  d  tw 
Sudder  Court  was  rather  of  opinion  ilwt  i| 
bore  the  seal  or  signature  of  the  grantor: 
but  that  it  had  been  obtained  from  him  wbej 
he  was  incompetent  to  execute  a  ^^j! 
must,   for  my  own  part,  express  that  tne 
leaning  of  my  opinion  rather  ib  hi  accordance 
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•  with  that  of  the  Judge  of  the  Zillah  Court. 
But  at  all  events  it  seems  to  me  that  this  is 
a  djed  to  which  no  faith  can  be  given  and 
that  the  two  Courts  were  perfectly  right  in 
considering  that  it  was  not  the  deed  of  the 
grantor,  and  that  it  ought  not  to  have  any 
weight  given  to  it. 

We  now  come,  therefore,  to  the  question 
of  quantum.  Their  Lordships  are  of  opi- 
nion that  the  whole  of  the  real  property 
must  be  considered  as  joint  property,  and 
the  same  as  to  the  personal  property,  because 
according  to  the  laws  of  the  Hindoos,  as 
in  the  Civil  Law,  no  distinction  is  made  be- 
tween these  two  species  of  property.  Their 
Lordships  certainly  have  felt  great  difficulty 
respecting  the  amount  of  personal  property, 
the  cash  supposed  to  be'  in  the  house,  and 
It  would  have  been  satisfactory  to  them  if, 
according  to  the  course  of  proceeding  in  this 
country,  a  reference  could  haVe  been  made 
by  the  Court  belbw  to  ascertain  the  amount. 
But  we  have  reasbn  to  believe  that  such 
a  reference  would  not  have  been  made,  and 
now  at  this  distance  of  time  -it  could  not 
possibly  be  made,  with  any  advantage. 

To  show  the  amount,  there  is  a  document 
produced,  which,  if  genuine,  is  sufficient  for 
the  purpose ;  an  inventory  Supposed  to  have 
been  acknowledged  by  one  of  the  parties 
against  his  own  interest.  THfe  Judge  of  the 
Zillah  Court,  and  the  Judge  of  the  Sudder 
Court,  have  both  concurred  in  believing  that 
to  be  a  genuine  instrument,  acknowledged 
by  the  party.  There  is  no  doubt  that  it  is 
subject  to  some  suspicion,  but  we  do  not 
feel  that  we  should  be  at  all  justified  in  say- 
ing that  the  Judge  of  the  Zillah  Court,  and 
the  Judge  of  the  Sudder  Court,  came  to  a 
wrong  conclusion  :  we  feel  ourselves  bound 
likewise  to  consider  that  a  genuine  docu- 
ment, and,  if  so,  it  proves  the  amount  of  the 
property  to  be  according  to  that  stated  in 
the  decree. 

An  objection  has  been  made  that,  pending 
the  suit,  an  act  of  adoption  was  executed 
by  the  respondent,  whereby  the  whole  pro- 
perty was  divested  from  the  mother  and 
vested  in  her  adopted  son.  Now,  upon  the 
authorities,  there  can  be  no  doubt  that  that 
is  the  result  of  an  act  of  adoption ;  because 
the  property  is  in  the  widow  from  the  death 
of  the  husband,  till  the  power  of  adoption 
is  exercised.  Then  that  adoption  divests  it 
from  the  widow,  and  vests  it  in  the  adopted  ! 
son.  Bui  for  that  reason  are  we  to  reverse 
the  decrees  of  the  two  Courts }  No  objec- 
tion was  made  in  either  of  those  Courts  that 
the    proper    panies    were    not    before   the 


Court ;  if  such  an  objection  had  been  made, 
it  might  have  been  removed  ;  and  I  think 
it  is  a  safe  maxim  for  a  Court  of  Appeal  to 
be  governed  by,  that  an  objection  which,  if 
taken,  might  have  been  cured,  and  which 
has  not  been  taken  in  the  Court  below,  shall 
not  be  taken  in  the  Court  of  Appeal.      • 

We  consider  that  the  Judges  of  the  two 
Courts  below  were  right  in  coming  to  the 
conclusion  that  the  ijazutnama,  or  deed 
giving  the  power  of  adoption,  was  a  genu- 
ine deed.  That  likewise  is  subject  to  great 
suspicion,  but  it  is  supported  by  witnesses 
who,  if  believed,  prove  it  to  be  genuine. 
Those  witnesses  were  believed  by  the 
Judges  below,  and  we  see  no  sufficient 
reason  why  they  should  be  disbelieved. 
That  being  a  genuine  instrument,  there  was 
a  power  of  adoption,  and  it  is  always 
to  be  borne  in  mind  that  that  deed  goes 
along  with  the  habits  and  feelings  of  the 
Hindoos ;  because  we  know  that  a  Hindoo 
dying  without  male  issue  would  be  most 
anxious  before  his  death,  by  writing  or  by 
parol,  to  give  a  power  of  adoption,  in  order 
that  the  sacrifices  which  are  required 
may  be  performed,  and  that  his  departed 
spirit  may  be  introduced  to  a  state  of  hap- 
piness. 

Then,  under  these  circumstances,  what  is 
the  effect  of  the  decree  ?  It  has  been  ob- 
jected that  the  effect  of  the  decree  is  to  pdt 
the  respondent  in  possession  in  her  own 
right,  of  that  which  is  divested  frotti  her 
by  the  act  of  adoption ;  but  their  Lordships 
conceive  that,  although  the  decree  is  not 
very  skilfully  framed  in  that  respect,  that  is 
not  the  effect  of  it.  All  the  facts  being 
stated,  it  is  assumed,  as  matter  of  law,  that, 
after  she  had  executed  the  act  of  adoption, 
she  prosecuted  the  suit  only  as  guardian  for 
her  adopted  son.  Then,  as  the  suit  must  be 
considered  as  afterwards  prosecuted  by  her 
in  her  name  for  his  benefit,  the  decree  mu$ft 
be  considered  to  be  for  his  benefit,  and  that 
she  is  put  in  possession  as  trustee  for  him. 
He  claimed,  as  I  understand,  an  undivided 
share.  She  is  to  be  put  into  possession  of 
an  undivided  share;  that  share  she  wHt 
hold  accountable  to  him  as  his  guardian  and 
trustee,  being  entitled  herself  to  a  mainte- 
nance out  of  it.  Some  of  their  Lord^ipr 
thought  that  it  might  be  expedient  to  alter 
the  decree  with  relsUion  to  that  point;  bnt, 
upon  the  whole,  after  considering  the  matter- 
more  maturely,  their  Lordships  are  of 
opinion  that  that  is  unnecessary;  tfiat  the 
elfect  of  the  decree  will  be  to  consider  the: 
whole  of    this  yropcrty  as  joint  property; 
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that  this  deed  giving  the  power  of  adoption 
(the  ijazutnama)  is  a  genuine  instrument ; 
that  she  prosecuted  the  suit  as  guardian  for 
her  adopted  son ;  and  that  the  decree  is  in 
her  favor  in  that  right  as  guardian  for  her 
adopted  son,  and  that  therefore  he  will  be 
entitled  to  call  upon  her  to  account  for  the 
profits  of  the  joint  property,  of  which  she 
is  to  be  put  in  possession. 

Under  these  circumstances,  their  Lordships 
are  of  opinion  that  it  will  be  proper  to 
recommend  to  Her  Majesty  that  the  decrees 
of  the  Courts  below  be  affirmed,  and  with 
costs.  There  are  doubts  upon  the  facts,  but 
we  are  proceeding  upon  the  ground  that  a 
forged  instrument  was  given  in  evidence 
on  the  part  of  the  appellants,  that  that  has 
caused  the  litigation,  and  that  there  is  no 
reason  in  the  world  why  in  this  case  we 
should  depart  from  the  common  rule,  that 
the  appellant  failing  must  pay  the  costs  of 
the  appeal. 


The  5th  February  1844. 

Present : 

Lord  Brougham,  Lord  Langdale,  Dr.  Lush- 
ington,  T.  P.  Leigh,  and  Sir  E.  Ryan. 

Mahomedan  Law— Deed  of  Gift— Legitimacy. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bombay,       • 

Jeswunt  Sing-Jee  Ubby  Sing-Jee  and 
Chuttur  Sing-Jee  Deep  Sing-Jee 

versus 

•  Jet  Sing-Jee  Ubby  Sing-Jee. 

A  deed  by  a  Mahomedan  in  which  he  declared  "  I 
have  adopted  A.  B,  to  succeed  to  my  property"  was 
held  to  be  neither  a  deed  of  gift  nor  a  testamentary  gift 
to  take  effect  after  the  death  of  the  donor,  there  being 
a  complete  absence  of  any  relinquishment  by  the  donor 
or  of  seisin  by  the  donee. 

According  to  the  Mahomedan  Law,  a  child  born  in 
wedlock  is  deemed  to  be  the  child  of  the  mother's 
husband. 

Lord  Langdale, — This  case  comes  on 
upon  an  appeal  from  the  Court  of  Sudder 
Adawlut  at  Bombay. 

The  appellant  states  in  his  plaint  that  he 
was  entitled  to  the  property  in  question  in 
one  forjn  or  another,  as  the  adopted  heir  of 
Rana  Ubby  Sing-jee,  who  died  in  the  year 
1825. 


The  respondent  alleges  himself  to  be  tlit, 
heir  of  the  same  person,  and,  as  such,  e&- 
titled  to  the  property  in  question. 

The  claim   of  the    appellant   rests  *aho> 
gether  upon  the  validity  of  a  deed  which  ti 
stated  to  bear  date  on  the  26th  of  December 
1 82 1,  and  which  is  alleged  to  be  an  effectual 
deed   of   gift   to   him   of   the    property  in 
question :   it  is  also  alleged,  on  the  pait  d 
the  appellant,  that,  if  it  is  not  to  be  cooa- 
dered  a  deed  of  gift,  it  is  to  be  regarded  as 
a  will  under  which  he  is  entitled,  if  the  re- 
spondent be  not  the  heir  to  the  whole  of  the 
property,  or,  at  all  events,  to  one-third  of  iL 
It  is,  therefore,  of  the  utmost  importance  to 
see  what  is  the  nature  and  effect  of  this  deed : 
it  is  dated  26th  of  December  182 1,  and  is 
signed  by  "  Ubby  Sing-jee  Deep  Sing-jee.' 
The  deed  is  short,  and  is  in  the  follow!]^ 
words:  "As  I  have  divorced  my  wife,  her 
"  son  Jet  Sing,  by  illicit  intercourse,  is  hereby 
"disinherited;    I    have-    therefore    adopid 
"you."     Then  there  follow  after  the  sigm- 
ture   these   words:   "I  have    adopted  Rui 
"  Jeswunt  Sing  to  succeed  to  my  propert}- an^ 
"  title;  no  one  shall  interfere  in  this  adop&aL 
"  I  have  also  made  provision  for  all  my  wim 
"by  assigning  a  portion  of  land  for  tiieir 
"maintenance;  ihey  shall   not  be  annon^ 
"  in  any  v^ay,  but  considered  as  ihe  motte 
"  of  Jeswunt  Sing,  and  so  treated  and  raaifr . 
"  tained.     I  have  no  son,  and  the  bqr  » 
"the    estate    is    my    brother    Rana   Chas: 
"Sing,   whose   son,   Jeswunt   Sing.   I  biR 
"adopted." 

The   first   question   to   be   considered  '^ 
whether  this  is  a  deed  of  gift  which  passes  auf 
property  to  the  appellant,  and  thai  depends 
upon  these  words :   "I  have  adopted  Ra» 
"Jeswunt  Sing  to  succeed  to  my  proj>erty sbi! 
"title;"  and  upon  this  subject  their  Lord- 
ships have  been  referred  to  ^I^.  Macnaghien's 
Book,  as  to  what  is  the  meaning  of  a  deed  d 
gift,  jn  which  it  is  stated :    "  It  is  requisilc 
"  that  a  gift  should  be  accompanied  by  d«- 
"  livery  of  possession,  and. that  seisin  should 
"  take  effect  immediately,  or,  if  at  asubsequcui 
"period,  by  desire  of  the  donor."    **Ag^ 
"  cannot  be  implied — it  must  be  express  and 
"unequivocal — and     the     intention    of  the 
"  donor  must  be  demonstrated  by  his  entire 
"relinquishment  of   the   thing   given:  and 
"the  gift  is  null  and  void   where  he  cofr 
"tinues  to  exercise  any   act  of  ownership 
"over  it." 

Xow.  in  th«  first  place,  their  Lordships 
feel  great  difficulty  in  saying  that  anr  gw 
absolutely  was  here  intended.  The  words  are : 
"  I  have  adopted  Rana  Jeswunt  Sing  to  ffC- 

d 


iJ)66.] 


Privy 


THB  WSSKLT  RBPORTBR. 


Council, 


47 


»ceed  to  my  property."  When  is  he  to  suc- 
ceed— after  his  death  ?  Where  is  the  relin- 
quishment or  any  giving  up  of  the  property  ? 
TheTe  is  none.  If  these  words  were  intend- 
ed to  pass  the  property,  there  is  a  complete 
absence  of  any  relinquishment  hy  the  donor 
or  of  seisin  by  the  donee ;  and  therefore  it 
appears  to  their  Lordships  that  this  instru- 
ment is  not  to  be  treated  as  a  deed  of  gift. 

Then  arises  the  question,  Is  it  a  will? 
We  bave  again  the  same  absence  of  his  in- 
tention to  give  in  words*  He  says  he  has 
no  son,  and  he  adopts  somebody  who  may 
succeed.  This  son  may  succeed.  Any 
other  person  may  succeed  if  it  is  in  the  nature 
of  a  testamentary  gift. 

This  case  seems  to  be.  in  the  very  terms 
of  it,  almost  similar  to  a  case  cited  from  page 
124  of  Mr.  Macnaghten's  Book,  where  the 
question  was  as  to  the  effect  of  a  document 
executed  by  a  party  "  declaring  his  nephew 
to  be  his  representative  in  proprietary 
right."  The  answer  declares  the  document 
to  be  ot  no  validity,  '*  and  cannot  be  available 
"  to  confer  any  right  of  succession  on  the 
nephew,  because  it  purports  to  constitute 
him  the  representative  in  proprietary  right 
**of  the  framer  of  it;  in  other  words,  it  de- 
**  dares  him  in  general  terms  to  have  the 
"right  to  the  entire  property  belonging  to 
**  the  fratner  of  the  document  after  the  death 
"  of  the  latter ;  "  which  is  the  only  construc- 
tion to  be  given  to  the  words  used  here,  **  I 
*'  have  adopted  Jeswunt  Sing  to  succeed  to  my 
"property."  Such  a  declaration  does  not 
fall  within  any  description  of  legal  obligation, 
and  has,  therefore,  no  validity  as  to  the 
creation  of  proprietary  right.  It  is  not, 
therefore,  a  deed  of  gift  nor  a  testamentary 
gift  to  take  effect  after  the  death  of  the 
donor.  It  appears  to  their  Lordships, 
therefore,  that  this  document  has  no  effect 
or  operation  whatever  in  giving  any  right 
of  property  to  the  appellant. 

That  being  so,  the  appellant  has  no 
right  on  which  he  can  recover  anything 
in  this  case;  but  with  a  view  to  what  is 
ultimately  to  be  done  in  this  case,  it  is 
necessary  to  consider  the  matter  a  little 
further. 

This  case  is  brought  forward  either 
upon  the  allegation  that  the  defendant  was 
a  supposititious  child,  palmed  upon  her 
husband  by  Purtaba,  pretending  to  be  his 
mother,  for  the  purpose  of  obtaining  this 
property,  or  else  upon  the  allegation  that 
the  child  of   Purtaba   was   an    illegitimate 
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child,  born  by  illicit  intercourse  with  some 
other  person  than  the  husband,  Rana  Ubby 
Sing. 

Now,  with  respect  to  the  question, 
whether,  being  supposed  to  be  the  child 
of  Purtaba,  he  was  also  the  child  of  Ubby 
Sing,  there  has  been  a  great  deal  of ^  evi- 
dence gone  into,  contradictory  in  some  parts 
of  it,  but  which,  quite  independent  of  the 
conclusion  of  law,  preponderates  very 
greatly  in  favor  of  his  being  the  child 
of  Ubby  Sing,  and,  as  such,  recognized  by 
him.  Independently  of  that,  there  was  no 
denial  that  Purtaba  was  the  wife  of  Ubby 
Sing,  and  there  is  no  evidence  which  can 
be  relied  upon  to  show  that  the  most 
ordinary  presumption  ought  not  to  prevail 
in  this  case.  This  is  the  case  of  a  child 
born  in  wedlock,  and  it  must,  therefore, 
be  deemed  to  be  the  child  of  the  husband. 

The  other  part  of  the  case,  which  sup- 
poses that  this  child  is  not  the  child  of 
Purtaba,  does,  upon  examination  of  the 
evidence  produced,  appear  to  us  to  be  a 
gross  attempt  at  fraud  and  imposition. 
There  is  no  evidence  which  can  in  the 
smallest  degree  be  relied  upon  to  support 
such  a  statement.  The  declaration  of  the 
husband  in  the  instrument  produced  as  the 
foundation  of  the  appellant's  claim  admits 
it  is  not  so,  for  he  there  speaks  of  him  as 
"her  son.  Jet  Sing,  by  illicit  intercourse;" 
and,  though  that  declaration  may  not  be  a 
true  declaration  as  to  the  allegation  of 
illicit  intercourse,  it  is  conclusive  against 
the  supposition  advanced  by  the  appel- 
lant. There  is  not  the  least  foundation 
laid  for  it,  and  nothing  which  can  lead 
us  to  suppose  why  he  should  be  induced 
to  put  forward  such  a  case,  evidently  false, 
and  having  no  foundation  whatever. 

It  is  not  possible,  however,  to  dispose 
of  this  case  without  making  one  observa- 
fio?)  at  least  upon  the  proceedings  which 
have  taken  place  in  the  Zillah  Court, 
where  evidence  was  brought  forward  to  a 
very  great  extent.  It  appears  that  the 
Judge  so  far  forgot  that  it  was  necessary 
to  have  the  evidence  brought  forward  under 
legal  sanction  and  in  public,  in  such  a 
way  that  there  might  be  the  means  of 
controverting  it,  that  he  imported,  as  a 
ground  of  his  decision,  something  which 
came  within  his  own  knowledge.  It  is  to 
be  regretted  that  any  such  circumstance 
should  have  taken  place,  and  still  more 
'  is  it  to  be  regretted,  when  the  ca^se  came 
I  before  the  Superior  Court,  the  Sudder 
Dewanny  Adawlut,  that  a  circumstnnce  of 
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that  kind  should  have  been  alluded  to  as 
one  which  ought,  in  the  smallest  degree, 
to  have  any  effect  upon  the  judgment  of 
the  Court.  It  was  impossible  lo  pass  that 
by  without  making  an  observation  upon 
it;  but  still  the  other  circumstances  of  the 
casetare  so  clear  that  their  Lordships  see 
no  reason  why  the  decision  which  has  been 
come  to  should,  in  any  respect,  be  altered  ; 
that  circumstance,  if  at  all  looked  at,  might 
have  been  worthy  of  further  consideration; 
in  another  respect,  if  the  case  had  not  the 
character  which  it  must  be  supposed  to 
have,    of   a   fraudulent    attempt    to    defeat 

i'ustice,  and  considering  the  decisions  which 
lave  been  pronounced  and  the  conduct 
which  has  been  pursued  by  the  appel- 
lant, their  Lordships  are  of  opinion  that 
this  appeal  ought  to  be  dismissed  with 
costs. 


I  he  onus  is  on  the  party  who  seeks  to  show  thit  ft? 
transaction  should  be  ifoverned  by  Hindoo  Law,  ^ 
the  primd  facie  construction  is  contrary  to  tbc  Hiadis 
Law  or  the  established  custom  of  considering  safc 
contracts  in  Beng^al . 

In  this  case  the  lessor  having,  on  the  death  of  the 
lessee,  granted  a  putnee  of  his  whole  estate  indii£i{ 
the  farm  in  dispute,  was  adjudged  liable  to  pay  to  the 
representatives  of  the  lessee  damages  for  the  time  thej 
were  deprived  of  the  beneficial  enjoyment  of  the  farn, 
according  to  the  increased  rent  which  the  new  leas 
had  undertaken  to  pay. 


#! 
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Lord  Brougham, — Including  all  the  costs 
below;  I  suppose  they  have  already  been 
paid. 

Appeal  dismissed  with  costs. 


The  13th  May  1844. 

Present : 

Lord  Brougham,  Lord  Campbell,  Dr.  Lush* 
ingtoo,  T.  P.  Leigh,  and  Sir  E.  Ryan. 

Lease — Constraction — Onus  probaadi — Hindoo 

Law — Damages. 

On  Appeal  from  the  Sudder  Dewanny  Ada^v- 

lui  q/  Bengal. 

Maharaja  Tej  Chund  Bahadoor,  Zemmdar  of 

Burdwan, 

versus 

Sree  Kanth  Ghose  and  others. 

■ 

Where  a  lease  is  not  in  writing,  but  the  terms  of 
holding  are  specified  in  a  notification  addressed  by 
the  lessor  to  his  servants,  such  an  acknowledgment  is, 
as  against  the  lessor,  conclusive  evidence  of  the  terms 
of  the  agreement. 

Where  a  lease  for  a  fixed  term  of  7  years  contains  no 
words  to  import  a  continuance  of  the  interest  after  the 
death  of  the  grantee,  nor  any  expressions  which  point 
to  any  earlier  determination  of  the  interest,  the  ^rtmrf 
facie  mea^iing  is  a  continuance  for  7  years,  and  that 
the  lease  did  not  terminate  with  the  death  of  the  original 
lessee,  but  survived  during  the  remainder  of  the  terra 
to  his  heirs  and  representatives.        a, 


Br.  Lushing/on. "-This  is  an  appeal 
from  the  Court  of  Sudder  Dewannj 
Adwalut  of  Bengal,  and  the  subject  of  the 
suit  is  a  lease  of  the  pergunnah  Monohur 
Shahi.  It  does  not  appear  that  any  lease 
was  granted  in  writing;  but  the  appellant, 
the  zemindar,  states  the  agreement  in  the 
following  terms,  addressing  it  to  the  natiie 
servants:  that  "the  mehal  In  question  has 
"  been  given  in  farm  to  Ram  Nidhee  Ghose 
"from  1210  to  1216  B.  S,  (1803-4  to 
"  1809-10),  a  period  of  sevejn  years;  he  wtl 
"  receive  petitions  and  kabooleuis,  and  take 
"  possession  and  transact  bnsiness  according 
"  to  rule.  You  will  attend  open  him  aatf 
"  cultivate  the  soil,  pay  rent,  render  papen 
"  and  not  act  contrarily  in  any  way." 

This    is    done*  in  a  notification  beari;| 
date  the  13th  of  April  1803 — a  notificati«  . 
addressed   to  all  the  native  officers  of  ihi 
pergunnah.        Such     an     acknowledgmeot  ; 
coming  from  the  appellant  is,  as  against  hiD.  1 
conclusive  evidence  of  the  terms  of  the  agre^ 
ment. 

The  original  lessee  continued  in  posses- 
sion for  four  years  and  two  months,  and  died 
on  the  nth  of  June  1B07. 

There  is  no  dispute  as  to  these  fact-s,  and 
the  only  question  arising  is  one  of  law.  ra, 
whether,  by  the  terms  of  the  grant  and  ihe 
Hindoo  Law,  the  lease  terminated  with  the 
death  of  the  original  lessee,  or  survived, 
during  the  remainder  of  the  term,  to  his 
heirs  and  representatives. 

With  respect  to  the  construction  of  the 
grant,  it  is  contended,  on  behalf  of  the 
appellant,  that  it  contains  no  words  which 
would  necessarily  import  a  conunuance  of 
the  interest  after  the  death  of  the  grantee, 
and  this  may  possibly  be  true.  But,  on  the 
other  hand,  the  lease  is  for  the  fixed  tenn 
of  seven  years,  and  there  are  no  expression! 
which  point  to  any  earlier  determination  dt 
the  i merest.  The  prtmd  facie  nieaaii^. 
then,  is  a  continuance  for  seven  years;  afid» 
had  there  been  any  intention  on  the  pari<rf 
the  grantor  to  have  affixed  any  limitackm, 
*   •  f 
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»he  ought  to  have  done  so  by  the  insertion 
of  qualifying  terms.  Had  such  been  the 
intention  of  the  parties,  nothing  could  have 
been  easier  than  to  have  added  the  words 
**  provided  the  grantee  so  long  live  ;"  and 
if  the  party  having  the  full  power  to  engraft 
this  qualification  omits  to  do  so,  the  general 
principles  of  law  would  be  opposed  to  any 
implied  presumption. 

These  are  the  general  principles  of  con- 
struction which  their  Lordships  would  be  in- 
clined to  apply  to  the  grant ;  but,  as  this 
is  a  transaction  to  be  governed  by  the 
Hindoo  I^w,  a  contrary  interpretation  may 
prevail,  if  it  be  shown  that  the  primd  facie 
construction  is  contrary  to  the  Hindoo 
Law,  or  the  established  custom  of  constru- 
ing such  contracts  in  Bengal. 

The  onus  of  proving  the  law  must  necessa- 
rily lie  upon  the  appellant,  who  seeks 
lo»  show  that  the  contract  should  be  gov- 
erned, not  by  -general,  but  by  particular, 
rules. 

The  question,  then,  is  narrowed  to  this 
point — has  the  appellant  proved  the  law 
governing  Hindoo  transactions  to  be  such 
as  he  avers  it  is,  by  authority  from  any 
Hindoo  books  of  law,  or  by  decided  cases  ? 
or  has  he  shown  that«  a  construction 
adverse  to  his  interests  would  be  at  vari- 
ance with  the  established  customs  under 
which  such  property  in  that  country  has 
been  always  held  and  enjoyed  ? 

As  to  the  first  head  of  proof,  it  may  be 
very  quickly  disposed  of.  Neither  here 
nor  in  the  Courts  below  has  any  authority 
been  cited  from  the  text-books  of  Hindoo 
Law  opposed  to  the  decision  of  the  Sudder 
Dewanny  Adawlui. 

2ndly\ — With  regard  to  decisions  in  the 
Courts  administering  Hindoo  Law,  there 
was  in  the  Courts  below  one  case  cited 
which  has  been  printed  in  the  Appendix, 
p.  21 — Zoolfikar  Ali  versus  Hossein.  This 
case  occurred  in  the  Provincial  Court  of 
Woorshedabad  in  1811,  and  was  decided  by 
Wr.  Rocke.  It  does  not,  however,  appear 
to  have  been  considercfd  as  any  authority 
upon  the  question  of  law  by  any  one  of 
the  six  Judges  under  whose  cognizance 
this  case  from  time  to  time  has  come. 
It  is  not  adverted  to  by  any  one  of  them, 
and  when  the  case  itself  is  examined,  it  is 
doubtful  whether  it  has  any  bearing  on 
the  main  question.  It  is  not  clear  that  the 
grant  in  that  case  was  for  a  term  of  years, 
and  the  suit  was  by  the  person  who  had 
become  the  security,  and  who  did  not 
appear  to  be  the  heir  of  the   former   or 


original  lessee.  There  is,  then,  no  decided 
case  adverse  to  the  claim  of  the  re- 
spondent. 

Then,  with  respect  to  the  third  ground, 
viz.f  the  averment  that  the  continuance  of 
a  lease,  granted  for  a  terra  of  years,  for  the 
remainder  of  that  term  to  the  heirs  oi^  the 
tenant,  deceased,  is  at  variance  with  the 
established  customs  under  which*  such 
property  in  that  country  is  held,  and  might 
be  very  detrimental  to  the  system.  This 
argument  wholly  fails.  It  is  not  averred  nor 
proved  that  the  subsistence  of  the  lease  for 
its  full  term,  although  the  original  lessee 
should  die  during  the  currency,  is  an  unusual 
occurrence  in  Bengal  ;  nor  is  it  said  that  the 
maintenance  of  such  lease  would  be  produc- 
tive of  injury  to  the  community.  Not  one 
of  the  Judges  has  supported  such  an  opinion  ; 
and,  if  there  had  been  any  sound  ground 
for  such  an  opinion,  their  local  experience 
could  not  have  failed  to  suggest  it.  Mr. 
Courtenay  Smith,  pp.  86-87,  who  was  of 
opinion  that  the  respondents  were  not  en- 
titled to  recover  at  all,  founds  his  judgment, 
not  on  the  general  law,  nor  upon  the 
supposition  that  mischief  must  always  arise 
from  the  upholding  a  lease  after  the 
death  of  the  lessee  for  the  remainder  of 
the  term,  but  upon  circumstances  which 
he  conceives  may  belong  to  this  transaction ; 
as  the  want  of  a  specific  condition  for  the 
continuance  of  the  term  after  the  death 
of  the  lessee,  the  youth  of  the  heir,  and  the 
poverty,  or  supposed  insufficiency,  of  the 
security.  I  may  observe  that  none  of  these 
latter  grounds  were  attempted  to  be  insisted 
upon  at  the  bar. 

It  is  not  necessary  to  prosecute  this  en- 
quiry further,  for  their  Lordships  are  well 
satisfied  that  the  judgment  of  the  Court  of 
Sudder  Ada^lut,  maintaining  this  lease 
according  to  the  primd  facie  meaning  of  the 
contract,  is  not  contrary  to  the  law  or 
practice  of  Bengal,  and  so  far  from  being 
detrimental  to  the  just  rights  of  property 
or  due  cultivation  of  the  soil,  a  holding 
which  enables  the  lessee  to  expend  his  capi- 
tal in  the  improvement  of  his  farm,  with- 
out the  prospect  of  the  due  reward  being 
lost  to  his  heirs  in  case  of  his  own  death 
before  the  expiration  of  the  term,  cannot 
be  otherwise  than  beneficial. 

The  present  res(X)ndents  are  the  heirs 
of  that  tenant ;  they  have  been  de- 
prived of  the  beneficial  enjoyment  of  the 
farm  for  nearly  three  years,  and  their 
Lordships  concur  with  the  Court  below  in 
thinking  that  J^ey  are  entltjed   to  b^  iur 
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demnified   ifor   the   loss   accruing  from  the 
wrong  done  to  them. 

But  a  question  remains  as  to  who  is  liable 
to  make  good  this  loss — the  appellant,  the 
Zemindar  of  Burdwan,  the  original  pro* 
prietor  and  lessor,  or  the  representatives  of 
Sur^p  Chund  Roy,  who  form  another  set  of 
respondents  in  this  case,  Chund  Roy  having, 
on  the  death  of  the  grantee  of  this  lease, 
taken  a  putnee  talook  of  the  whole  estate, 
of  which  this  farm  formed  a  part. 

In  the  Provincial  Court  and  the  Sudder 
Adawlut  there  has  been  much  litigation  on 
this  point,  and  much  evidence  taken  ;  but  it 
does  not  seem  to  their  Lordships  necessary 
to  set  forth  the  details  of  those  proceedings. 
By  the  final  judgment  of  the  Sudder  Adaw- 
lut, the  Zemindar  of  Burdwan,  the  appellant, 
has  been  decreed  to  pay  the  damage  which 
has  accrued.  He  is  the  original  and  moving 
cause  of  all  the  loss  which  has  befallen  the 
respondents.  Without  due  regard  to  the 
contract  he  had  entered  into,  and  whilst  that 
contract  was  still  subsisting,  he  demises  to 
Chund  Roy  the  whole  estate,  including  this 
farm,  for  an  increased  rental.  The  Maha- 
rajah, indeed,  contends  that,  in  the  kubooleut 
to  Suroop  Chund,  he  had  stipulated  for  the 
observance  of  existing  leases ;  but  Mr. 
Harrington,  at  page  93,  disposes  of  this 
iargument  by  showing  that  this  stipulation 
could  not  reasonably  be  extended  to  cover 
this  grant ;  for,  if  the  old  lease  w^ere  to  con- 
tinue, there  would  be  no  source  from  which 
the  new  lessee  could  fulfil^  his  engagement. 
Indeed,  the  whole  of  this  argument,  as  to  a 
prohibiting  clause  with  regard  to  this  leasev 
is  utterly  at  variance  with  the  main  case  of 
the  Maharajah,  namely,  that  the  lease  had 
expired  by  the  death  of  the  lessee. 

The  Maharajah  has,  therefore,  by  his  own 
acts,  and  through  the-  medium  of  others 
whom  he  has  empowered  to  act,  violated  his 
own  engagements,  and  thereby  occasioned 
great  loss  to  the  respondents.  For  this 
loss,  their  Lordships  are  of  opinion  that  the 
Sudder  Adawlut  have  justly  made  him 
responsible.  The  amount  of  the  damages 
given  appears  to  have  been  fairly  fixed, 
according  to  the  increased  rent  which  the 
new  lessee  undertook  to  pay :  they  have 
given  for  the  three  years  the  respondents 
were  dispossessed,  Rs.  42,000,  being  the 
amount  the  new  tenant  undertook  10  pay — 
certainly  not  an  exorbitant  estimate  of  the 
real  loss.  Their  Lordships  are  therefore  of 
opinion  that  the  decree  of  the  Court  of 
Sudder  Dewanny  Adawlut  must  be  afiirmed, 
and  with  cbsts.  «. 


The  1 8th  June  1844.  • 

Present  : 

m 

The  Lord  President  (the  Marquis  of  Lans- 
downe),    Vice-Chancellor    Wigram,    Dr.   • 
Lushington,  T.  P.  Leigh,  Sir  E.  H.  East,   ' 
and  Sir  E.  Ryan.  \ 

Pleading—Joint  Hindop  Familj— -Diriaioa       ^ 

On  Appeal  from  the  Sudder  Demanny 

A  dawlui  0/  Madras,  • 

Moottoo  Vijaya  Raganadha  Bod  ha  Gooroo 
Swamy  Perria  Woodia  Taver 

versus 

Rany  Anga  Moottoo  Natchiar. 

According  to  Reg^ulation  XV.  of  1816  of  the  Madras 
Code,  in  a  suit  for  possession  of  joint-faroUy  propeitf 
in  which  the  title  of  the  plaintiff  dep>ended  on  Oie  fact 
of  a  division  havings  taken  place  in  the  family,  a  dis- 
tinct averment  of  division  must  be  made  in  the  cause; 
and  a  direction  given  by  the  Court  for  the  productiiB 
of  evidence  in  proof  of  such  an  averment. 

The  parties  having  acted  under  a  misappreheosioB 
of  the  law,  leave  was  given  to  bring  a  new  suit  witlik 
three  years. 

Dr.  Lushington. — The  present  litigatioa 
is  between  the  widow  of  the  party  who  was 
last  seized  of  the  zemindary,  and  his  great- 
nephew,  and  various  suits  appear  to  have 
been  instituted  ^?ith  regard  to  the  right  to 
this  property,  and  the  claim  of  the  parties 
put  on  various*grounds  ;  but  their  Lordships 
are  of  opinion  that  the  whole  question  is 
now  narrowed  to  a  very  short  point. 

In  the  Provincial  Court,  certain ly,  some 
notice  was  taken  of  the  question  whether 
any  division  had  actually  been  proved  to 
have  taken  place  between  the  two  brother) 
or  not ;  and  the  Provincial  Court  were  d 
opinion  that  there  was  not  satisfactory  evi- 
dence  to  establish  the  fact  of  the  divisioD. 
But  .when  the  appeal  came  to  be  brougfat 
before  the  Court  of  Sudder  Adawlut,  that 
Court  came  to  a  contrary  conclusion,  and 
decided  this  case  in  favor  of  the  widow,  on 
the  express  ground  that  the  two  brotbei? 
had  become  divided,  and  that,  in  conse- 
quence, this  property,  whether  self-acquired 
properly  or  not,  according  to  their  opinion 
and  judgment,  would  belong  to  the  widov, 
and  not  be  inherited  by  either  of  the  bro- 
thers, or  the  nephew,  or  the  great>nepbew. 

With  regard  to  the  question  of  law,  as 
far  as  the  opinion  of  the  Pundits  could 
determine  it,  there  seems  to  have  been  no 
diflFerence ;  they  have  all  stated,  in  sub- 
stance,  to  this  effect,  that  the  right  and  title 
to  the  zemindary  depended  on  the  fact  d 
division>  and  the  fact  of  divisioD,  therefocc, 
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^was  and  is  a  most  substantia]  question  to  be 
determined  in  this  case.  Now,  their  Lord- 
ships And,  upon  an  examination  of  all  these 
proceedings,  that  the  fact  of  the  division  has 
never  been  alleged  in  any  of  the  pleadings. 
They  find,  also,  that,  according  to  the 
Regulations  of  1816,  the  XVth  Regulation, 
that  the  division  ought  to  have  been  made 
a  distinct  point  in  the  cause,  and  that  an 
order  ought  to  have  been  given  for  the 
production  of  evidence  in  proof  of  such  an 
averment.  Then  it  comes  to  this,  that 
there  has  been  no  such  averment,  no  such 
point  made,  and  no  such  direction  given; 
and  how  it  was  that  the  evidence  came  to  be 
taken  on  the  one  side  or  on  the  other,  with 
respect  to  the  question  of  division,  no  satis- 
factory explanation  has  yet  been  afforded  at 
the  Bar. 

Now,  their  Lordships  entertain  a  very 
strong  conviction  of  the  absolute  necessity 
of  adhering  to  this  Regulation,  for  it  is,  in 
\\i^  first  place,  a  Regulation  emanating  from 
the  highest  authority,  and  is  entitled  to  the 
force  of  law ;  and  it  is,  in  the  second  place, 
one,  in  their  Lordships'  judgment,  of  the 
utmost  importance  for  preserving  the  regu- 
larity of  the  proceedings .  of  the  Courts  in 
that  country,  and  for  proyenting  constant 
confusion  and  uncertainly  as  to  what  really 
are,  or  are  not«  the  points  in  litigation,  and 
to  which  the  evidence  is  to  be  directed. 
They  conceive  that  this  Regulation  has 
been  most  wisely  framed,  firsts  in -affirma- 
tively directing  that  the  points  on  which 
evidence  is  to  be  taken  shall  be  distinctly 
set  forth,  and  that  it  shall  be  a  duty  im- 
posed on  the  Court,  if  those  points  do  not 
appear  to  be  sufficient  for  the  final  termina- 
tion of  the  litigation,  that  they  should  state 
distinctly,  as  a  matter  of  record,  the  further 
points  on  which  evidence  is  to  be  taken. 
Further,  the  Regulation,  after  having  thus 
affirmatively  stated  what  is  to  be  done,  goes 
on  to  state  what  shall  not  be  done  :  "  In  like 
**  manner,  if  proof  shall  be  required  on  any 
**  other  points  in  ^he  course  of  the  trial,  such 
**  points  shall  be  recorded  on  the  proceedings, 
*•  and  the  proper  party  shall  be  called  upon 
**  for  the  requisite  evidence,  and  no  exhibit 
♦'  shall  be  filed  or  witness  summoned,  unless 
•'  expressly  declared  to  be  in  proof  or  refuta- 
**  lion  of  some  point  upon  which  the  Court 
•*  may  have  directed  that  evidence  should  be 
*'  taken/' 

'  Now,  this  Regulation,  important  as  it  is, 
and  imost  clearly  expressed,  points  directly 
against  the  course  which  has  been  unfor- 
lanately  adopted  in  this  case,  because  the 
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point  on  which  the  whole  case  turns,  and  in 
the  opinion  of  the  Sudder  Adawlut,  beyond 
ail  question,  the  whole  case  was  decided, 
never  was  alleged  as  a  point  in  any  of  the 
proceedings;  and  evidence  which  was  read 
in  support  of  it  never  was  directed  or  sanc- 
tioned by  the  Court.  « 

It  is,  in  the  opinion  of  their  Lordships, 
therefore,  indispensably  necessary,  for  the 
purpose  of  supporting  and  securing  the 
compliance  with,  and  securing,  this  most 
wholesale  Regulation,  that  they  should  act 
in  conformity  with  it;  and,  if  they  act  in 
conformity  with  this  Regulation,  the  inevi- 
table consequence  is,  that  they  cannot  sus- 
tain the  decision  of  the  Sudder  Adawlut, 
because  it  is  upon  the  ground  of  that  point, 
as  the  point  of  division  alone,  on  which  that 
judgment  rests. 

But,  looking  at  the  whole  of  these  pro* 
ceedings,  they  do  not  think  that  it  would 
be  consonant  with  justice  at  once  to  reverse 
the  decree  of  the  Court  below,  and  to 
affirm  the  decree  of  the  Provincial  Court. 
They  think  that  the  parlies  have  unfortu- 
nately lost  their  way,  and,  on  that  mistake 
and  misapprehension,  it  would  be  going  too 
far  finally  to  dispose  of  the  case  now. 

For  these  reasons  their  Lordships  are 
of  opinion  that  the  decree  of  the  Sudder 
Adawlut  must  be  reversed,  but  that  leave 
should  be  given  to  the  respondent  to  bring  a 
new  suit,  notwithstanding  the  decree  of  the 
Provincial  Court,  at  any  time  within  a  period 
presently  to  be  specified,  and  after  full 
communication  of  Her  Majesty's  Order  in 
Council  shall  have  been  made  to  the  parties 
interested,  and  though  their  Lordships  can 
make  no  order  on  the  subject,  it  would  be 
exceedingly  desirable  that  it  should  be 
known  to  all  those  who  are  interested  in 
this  properly  that  the  question  of  fact,  as 
to  division  or  no  division,  appears  to  be  the 
only  point  on  which  the  main  question  of  title 
to  this  propierty  will  ultimately  depend. 

Perhaps,  Mt.  Clarke,  you  can  give  their 
Lordships'  information  at  what  time  the 
Order  of  Her  Majesty  in  Council  would  be 
likely  to  arrive  in  the  East  Indies,  how.  it 
would  be  known,  and  in  what  way  ipforma- 
tion  should  be  given  to  the  parties. 

Mr,  Clarke, — I  will  take  the  opportunity 
of  knowing  precisely  the  course ;  a  copy  of 
the  decree,  I  take  it,  will  go  out  by  the 
next  mail,  the  ist  of  July ;  it  will  arrive  at 
Madras  in  the  middle  of  August,  and  it  will 
be  immediately  made  known  by  the  Court 
to  the  vakeels  of  the  parties,  and  communi- 
cated  to'  the    Provincial    Court,    for   the 
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information  of  the  parties,  at  their  residence 
In  the  province. 

Mr,  Pemhtrton  Leigh, — Would  not  the 
Court,  in  its  regular  course,  give  notice  to 
the  parties  ? . 

.  Mr.  Clarke. — Immediatelv  it  arrives  it 
\vo^Id  be  communicated  to  the  parties  re* 
presenting  the  suitors  in  the  Sudder 
Adawlut. 

Sir  E.  Ryan, — In  this  case  the  respond- 
ent is  a  pauper ;  is  it  likely  she  would  have  a 
vakeel  to  represent  her  ? 

Mr.  Clarke, — Yes,  my  Lord  ;  paupers 
are  always  represented  by  vakeels. 

Dr.  Lushington. — We  think  three  years 
is  a  proper  time  after  the  decree  is  received 
jn  India  and  disclosed  to  the  parties. 

Mr.  Clarke, — ^The  Court  might  direct 
that  a  copy  of  the  decree  should  be  fur- 
nished to  the  parties ;  the  Court  always  gives 
certified  copies  of  its  own  decree  to  the 
vakeels  of  the  parties,  and  I  think  it  is  the 
san)^  with  regard  to  the  decree  of  the  Coun* 
pil.  I  think  a  copy  of  the  decree  sent  out 
from  England  would  be  delivered  to  the 
vakeels. 

.  Mr.  Moore, — Perhaps  your  Lordships 
would  epibody  in  your  decree  a  direction  to 
the  Court  itself  to  serve  the  parties. 

Dr.  Lushingion, — Do  they  file  the  Order 
as  being  a  copy  of  Her  Majesty*8  Order  in 
Council  ? 

Mr.  Clarke, — Yes,  my  Lord,  they  do. 

Dr.  Lushingion, — Then  that  will  do. 
.   Lord  Brougham. — That  will  amount  to 
three  years  from  the  ist  of  September  next. 

Mr,  Pemherion  Leigh, — All  the  parties 
being  represented  here  by  their  attomies, 
they  will  have  notice  of  it. 


The  2nd  August  1844. 
Present : 

The  Lord  President  (Marquis  of  Lansdowne), 
Vice-Chancellor  Knight  Bruce,  Dr.  Lush- 
ingion, T.  P.  Leigh,  Sir  E.  H.  East,  and  Sir 
E.  Ryan. 

Mabomedan  Law—Marriafe— Legttimaqr— 

Inheritanca. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bengal. 

Shams-ooR-nissa  Khanum 

versus 

Rai  Jan  Khanum,  for  herself,  and  on  behalf 
of  her  minor  son  Saadat  Ali  Khan. 

If  a  child  has  been  born  to  a  father  of  a  mother  where 
here  has  been  not  a  mere  casual  concubinage  but  a 
more  permanent  connectk>n,  and  where  there  is  no 


insurmountable  obstacle  to  a  marriajfe,  aeoocdif  to 
the  Mahomedan  Law,  the  presumpdoa  is  to  hiw  oft 
such  marriage  having  taken  place,  and  the  motiberid 
child  are  entitled  to  mherit. 

Dr.  Lushington, — The  claim  inthiMue 
relates  to  the  inheritance  of  the  zemiodanf 
of  Atiya,  and  the  claiiiianta  of  that  inbeiiw 
ance.at  least  all  the  claimants  vbkb  it  ii 
necessary  now  to  name,  are  two  persm 
claiming  to  be  the  lawful  widows  of  the 
deceased  zemindar,  one  of  whom  claims  alio 
on  behalf  of  her  son,  whom  she  allegfs  to 
have  been  the  legitimate  issue  of  the  de- 
ceased person. 

Both  the  Courts,  under  whose  Qoorndtn^ 
tion  the  Questions  in  the  canse  have  teea 
brought,  have  come  to  the  conclasioa  that 
the  claim  preferred  by  Rai  Jan,  on  behkU  of 
herself  and  of  her  son,  is  a  just  ooe-^B 
other  words,  they  consider  that  there  bs 
been  sufiScient  proof  to  justify  them  m  ^• 
termining  that  she  was  the  lawful  wife  of 
the  deceased  zemindar,  and  that  her  son  vis 
the  lawful  son  of  that  zemindar.  It  s 
hardly  necessary  to  say  that,  before  their 
Lordships  could  reverse  the  decree  of  tfo 
concurrent  Courts,  they  most  be  perfect! 
satisfied  that  some  legal  miscarriage  )m 
taken  place.  But  their  Lordships  are  i 
opinion,  in  this^case,  that  the  evidences 
decidedly  in  favor  of  the  judgment  to  whM 
those  Courts  ^rigiiialiy  came. 

The  question  appears  to  be  one  dependiig 
upon  the  law  with  relation  to  Mahomedai 
property,  and  the  proofs  in  support  ofii 
case  as  applied  to  that  law.     Seveiat  refer- 
ences have  been  made  to  the  work  of  }kt. 
Macnaghten  upon  this  subject.    It  will  tot 
be  necessary  to  read  at  length  the  'pait^ 
his  preliminary  remarks  to  which  reforeofle 
has  been  made,  and  which,  indeed,  has  beta 
already  done,  but  the  substance  of  it  appoR 
to  be  this.    After  having  stated  what  istte 
general  opinion  entertained  upotk  the  <fai» 
tion,   he  says,  ''  The   Mahomedan  lawjaon 
''  carry  this  disinclination,"  that  Is,  aglliMt 
bastardhsing,    ''  much    farther :    they  coD^ 
'*  sider  it  the  legitimate  oourse  of  ituaoiKf 
'*  to  infer  the  existence  'of  marriage  ffoa 
''  the  proof  of  cohabiution  ;  *'  be  then  says: 
''  None  but  children  who  are  in  the  strtdot 
"  sense  of  the  word  spurious  are  coasideved 
"  incapable  of  inheriting  the  estate  of  their 
''  putative  fathers.    The  evidence  of  peiaooi 
''  who  would  in  other  cases  be  coosideied 
"  incompetent  witnesses  is  admitted  to  pvK 
"  wedlock,  and,  in  short,  where  by  any  poi" 
"  sibility  a  marriage  may  be  presumed,  the 
"  law  will  rather  do  so  than  iiastardiie  the 
"  issue,  and  whether  a  marriage  be  ciaBp4^ 
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**  voidable  or  void  ah  initio^  the  offspring  of 
**  it  will  be  deemed  legitimate/' 

It«may  be  observed  that  this  is  the  state- 
ment of  Mr.  Macnaghten,  evidently  after  great 
deliberation  on  the  subject,  because  he  goes 
on  to  refer  to  what  has  been  said  by  Sale, 
and  he  then  observes :  *'  This,  I  apprehend 
^'  with  all  due  defetence,  is  carrying  the 
^'  doctrine  to  an  extent  unwarranted  by  law ; 
^'  for  where  children  are  not  bom  of  women 
**  proved  to  be  married  to  their  fathers,  or 
"  of  females,  slaves  of  their  fathers,  some 
'^kind  of  evidence  (however  slight)  is  re- 
^<c|iusite  to  form  a  presumption  of  matri- 
"  mony."  He  then  observes ;  *'  The  mere 
«  fact  of  casual  concubinage  is  not  sufficient 
*'to  establish  legitimacy:  and,  if  there  be 
*'  proved  to  have  existed  any  insurmount- 
^  able  obstacle  to  the  marriage  of  their  puta- 
*^  tive  father  with  their  mother,  the  children, 
"  though  not  bom  of  common  women,  will 
''  be  considered  bastards  to  all  intents  and 
"  purposes."  The  effect  of  that  appears  to 
be  that;  where  a  child  has  been  born  to  a 
father,  of  a  mother  where  there  has  been 
ao(  a  mere  casual  concubinage,  but  a  more 
permanent  connection,  and  where  there  is 
no  insurmountable  obstacle  to  such  a  mar- 
rfage,  then,  according  to  the  Mahomedan 
Law,  the  presumption  is  in  favor  of  such 
marriage  having  taken  place. 

We  apprehend  that,  in  considering  this 
question  of  Mahomedan  Law,  we  must,  at 
least  to  a  certain  extent,  be  governed  by  the 
same  principles  of  evidence  which  the  Mussul- 
man lawyers  themselves  would  apply  to  the 
consideration  of  such  a  question.  The  first 
step  in  this  case  is  the  petition  which  has 
been  so  much  commented  upon  at  the  bar, 
namely,  the  petition  of  Rai  Jan,  bearing 
date  the  nth  of  December  1813.  In  that 
petition  she  states  herself  to  be  the  wife  of 
Fx2  Ali  Khan,  and  she  sets  forth  the  mar- 
oage  settlement,  without,  indeed,  ascribing 
to  it  any  date,  or  giving  any  date  to  the 
BKirxiage.  Having  so  done,  she  represents 
that  the  Khan  was  kept  away,  and  not 
permitted  to  return  to  his  own  home;  that 
there  were  a  number  of  persons  who  had  at- 
tempted to  confine  her,  and  not  to  permit 
her  to  go  to  the  Khan;  and  that  he  was  about 
to  marry  another  wife. 

Now,  this  document  appears  to  their  Lord- 
ships to  be  a  document  of  the  very  greatest 
importance ;  for  without  going  the  length 
of  saying  that  it  is  a  true  assertion  of  all 
the  facts  therein  contained,  it  is,  at  any  rate, 
an  assertion  of  facts  in  conformity  with  ihe 
subsequent  statement  of  this  verj'  person. 


The  statement  in  this  petition  is  made  in 
the  year  18 13,  before  there  is  any  anticipa* 
tion  of  a  litigation  of  this  description,  and  it 
is  made  by  her  at  a  period  when  Fyz  Ali 
Khan  is  not  considered  or  deemed  to  be  in- 
competent; it  is  addressed  to  a  competent 
Court,  and  she  must,  if  she  anticipated  ^ny 
good  result  from  the  presentation  ot  that  peti« 
tion,  have  also  anticipated  that  the  facts  con- 
tained in  that  petition  might  be  the  subject 
of  judicial  examination.  She  therefore  offers 
in  the  year  1813  to  subject  her  claim  (which 
is  in  substance  the  same  as  her  claim  now) 
to  the  examination  of  a  Court  competent  to 
decide  upon  it. 

It  appears  that  that  petition  was  rejected 
— and  we  presume  on  the  ground  that,  even 
supposing  the  whole  facts  contained  in  it 
to  be  true,  yet  that  would  be  no  justification 
for  the  interference  of  the  Court  for  the 
purpose  of  preventing  the  contemplated 
marriage. 

In  1816  Fy«  Ali  Khan  was  placed  under 
the  protection  of  th^  Court  of  Wards.  It 
is  not  necessary  to  go  minutely  into  the 
question  what  was  the  precise  state  of  his 
mind  or  of  his  intellects  at  that  period.  It 
is  not  distinctly  raised  in  the  course  of  the 
pleadings  which  were  given  in  by  the  par- 
ties upon  this  occasion.  But  the  result  of 
the  evidence  appears  to  be  that  he  was  a 
person  who  had  become  much  addicted  to 
habits  of  intoxication,  and  that  his  intellects 
were  impaired,  though  it  does  not  appear  in 
any  part  of  that  evidence  that  be  had 
become  what  may  be  called  an  idiot.  How- 
ever,  in  1816,  his  property  and  also  his 
person  were  placed  under  the  care  of  that 
("ourf,  and  proceedings  have  taken  place 
which  have  been  much  relied  upon  in  both 
of  the  Courts  below  in  the  determination 
of  the  question  which  came  under  their 
consideration. 

The  first  document  to  which  it  may  be 
expedient  to  refer  is  the  report  of  Mr. 
Pakenham  at  page  19.  Mr.  Pakenbam,  in 
the  discharge  of  his  duty  as  Collector,  is 
writing  a  letter  to  the  Court  of  Wards  pro- 
posing to  them  a  settlement  out  of  the  estate 
of  Fyz  Ali  Khan;  and  after  having  men- 
tioned certain  circumstances  relating  to  the 
amount  of  property,  he  recommends  the  sum 
to  be  allotted  for  the  expenses  of  Fyz  Ali 
Khan  and  his  family  to  be  fixed  at  ?oo 
rupees  a  month,  namely,  1 20  rupees  for  Fyz 
Ali  Khan,  his  two  wives,  and  his  /nother, 
30  mpees  for  the  servants'  wages,  and 
50  rupees  for  the  support  of  a  number  of 
females  who  h^ve  long  lived  in.  and  been 


\* 


Privy 


i 


THE  WEEKLY  REPORTER. 


CouHcil       •  Tol.^  .^ 


.    I 

We  apprehend,  then,  that  in  point  of  facu 
the  case  comes  clearly  and  indisputably  lo 
this,  that  this  person,  Rai  Jan,  was  actoaUr 
residing  during  a  period  of  seven  yeatsit 
the  female  department  of  Fyz  Ali  Khan; 
that,  according  to  the  statements,  so  fir  as 
we  can  make  them  out.  she  was  so  residii^ 
for  a  twelve  month  anterior  to  the  birth  d 
this  child  taking  place*;  that  she  so  resided, 
recognized,  to  a  certain  extent  undoabtedlr; 
as  the  wife  of  Fyz  Ali  Khan ;  that  the  cbiid 
was  born  under  his  roof,  and  that  duid 
continued  to  be  maintained  in  his  hoose 
without  any  steps  being  taken  on  ^e  poi 
of  Fyz  Ali  Khan  or  of  any  one  else  to  r&. 
pudiate  his  title  to  legitimacy  as  the  off* 
spring  of  Fyz  Ali  Khan. 

If  these  facts  be  so  proved,  the  question 
is  whether  the  evidence  is  not  sufficient  lo 
support  the  legitimacy  of  the  present  ckio- 
ant,  Saadat  Ali  Khan,  according  to  the  isv 
as  laid  down.  In  the  opinion  of  the  Law 
Officers,  which  is  to  be  found  at  page  2Ut  the 
Law  Officers  who  were  there  consulted  ««• 
pressed  themselves  to  the  following  effea: 
"  Under  the  above  circumstances,  in  the 
"  event  of  the  proof  of  these  facts,  liial 
"  Mussamut  Rai  Jan  associated  with  Fyx 
*'Ali  Khan,  and  remained  with  the  otbier 
"  females  of  the  house  of  Fyz  Ali  Khan,  and 
'*  Saadat  Ali  iChan  was  bom  of  her  venter, 
"  being  the  offspring  of  the  loins  of  the  said 
"  Fyz  Ali  Khan,  as  is  to  be  clearly  under- 
stood from  the  proceedings  of  the  Appeal 
Court  of  Juhangeer-nagur,  dated  the  2Ctii 
September  183 1."  They  then  go  on  to  say- 
that  he  would  be  the  lawful  child  of  Fr« 
Ali  Khan,  and  that  he  and  the  motkr 
would  be  entitled  to  claim  their  share  of  ibe 
inheritance. 

Now,  all  the  facts  which  are  there  stated 
upon  the  principle  of  assumption  appear  to 
us  to  be  maintained  by  the  evidence  in  this 
case,  namely,  that  Miissamut  Rai  Jan  did 
associate  with  Fyz  Ali  Khan ;  that  she  did 
remain  with  the  other  females  in  the  house 
of  Fyz  Ali  Khan;  that  Saadat  Ali  Khan 
was  born  of  her  venter;  and,  as  to  his 
being  the  offspring  of  Fyz  Ali  Khan,  we 
think  that  is  a  circumstance  necessarily  to  be 
inferred  from  the  previous  fact. 

With  reference,  then,  to  the  law  as  laid 
down  by  Mr.  Macnaghten,  and  which  ap- 
pears to  be  acknowledged  at  the  Bar  to  be 
the  true  law,  without  going  into  the  ques- 
tion of  the  oral  evidence  whether  there  was 
an  express  acknowledgment  of  this  child 
)  by  Fyz  Ali  Khan  as  his  son  or  not,  there 
seems  to  be  that  which  is  at  least  tanumooitf 


maintained  by,  the  family,  and  to  whom 
he  states  that  a  sum  equal  to  what  he  pro- 
poses has  been  for  some  time  past  allowed. 
He  adds:  **This  last  item  1  have  not  re- 
"  commended  without  carefully  ascertaining 
"  that  there  are  such  persons  who,  from 
**  \id§!\i\g  been  all  along  supported  by  the 
"  zemindar,  may  be  considered  as  entitled  to 
*  '    V  an  allowance." 

Now,  taking  this  as  evidence  of  the  fact 
that  she  was  the  wife  of  this  parly  Fyz  Ali 
Khan,  it  is  evidence  to  this  effect  that,  so 
far  as  Mr.  Pakenham's  investigation  had  ex- 
tended, it  justi-fied  him  in  making  the  repre- 
sentation which  he  made  in  the  discharge 
of  his  duty  to  the  Court  of  Wards.  The 
Court  of  Wards  acted  upon  that  represenla- 
•  tion,  and  Rai  Jan  continued  to  receive  an 
allowance  after  the  rate  of  10  rupees  a  month 
ifrom  the  year  1817  up  to  the  year  1824, 
when  Fyz  Ali  Khan  died. 

It  appears,  further,  that  during  this  period 
•Rai  Jan  was  residing  in  the  house  of  Fyz 
Ali  Khan,  or  at  least  in  that  part  of 
the  building  appropriated  to  women  belong- 
ing to  Fyz  Ali  Khan.  All  the  evidence 
goes  to  that  extent,  and  indeed  it  appears 
scarcely  to  be  a  point  in  controversy.  In 
page  25,  so  far  as  it  can  be  called  evidence, 
there  is  the  report  of  Mr.  Scott,  who,  it 
may  be  observed,  is  hostile  to  the  claim  of 
Rai  Jan.  He  there  states  incidentally,  for 
the  purpose  of  justifying  his  advice,  that 
the  other  wife  should  not  be  permitted  to 
come  into  the  household  of  Fyz  Ali  Khan ; 
that  this  wife  is  now  residing  with  him.  He 
says :  **  Now,  as  your  ward  has  one  wife  liv- 
^[  ing  with  him,  as  far  as  I  am  able  to  judge, 
*'  any  intercourse  with  another,  who  has 
"  been  so  long  absent,  could  in  no  degree  add 
"  to  his  dorhestic  comfort."  'It  appears  that 
Shums-oon-nissa,  the  other  wife,  the  appel- 
lant in  this  case,  had  been  residing  separately 
from  her  husband  for  a  considerable  length 
of  time^  and  that  she  had  presented  a  peti- 
tion for  the  purpose  of  being  allowed  to  return 
to  him,  and  the  ground  upon  which  the  Col- 
lector advises  against  that  petition  being 
conlplied  with  is,  that  this  wife,  the  present 
respondent  in  the  case,  was  residing  with 
him  during  that  period,  and  that  therefore 
the  return  of  Shums-oon-nissa  would  be 
unnecessary  and  inconvenient  There  are 
several  other  documents  of  the  same  tenor 
which  it  is  unnecessary  in  the  view  of  their 
Lordships  to  follow  in  detail,  namely,  the 
repprts'of  the  Collectors,  Mr.  Belli  and  Mr. 
Petree,  at  pages  36  and  37,  and  the  report  of 
the^  Collector,  Mr.  Lindsay,  at  page  40. 


•  I 


« 


tt 


<( 


i866] 


Privy 


THK  WEEKLY  REPORTER. 


1 


Council* 


55 


10    any    oral    evidence    of  any   declaration 
whatever,    because  there    is  a    consecutive 
course  of  treatment  boih  of  the  mother  and 
of  tfie  child  for  a  period  of  between  seven 
and    eight  years,    under  circumstances    in 
which   it  appears  to  their  Lordships  to  be 
next  to  impossible  that  such*  a  mode  of  treat- 
ment could  have  been  adopted  except  upon 
the  presumption  of  the  cohabitation,  and  of 
the  son  being  the  issue  of  the  loins  of  Fyz 
All  Khan.    But  their  Lordships  are  not  dis- 
posed to  think  that  the  whole  of  the  testi- 
mony,  with   regard  to  the  verbal   acknow- 
ledgment of  Saadat  Ali  Khan,  ought  to  be 
rejected.     It  is  not  necessary,  however,  to 
decide  the  case  upon  that  ground,  because 
we  think,  for  the  reasons  we  have  stated,  and 
without  receiving  as  evidence  that  which  is 
not  legitimate  or  .credible   evidence,  there 
are  sufficient  facts  either  admitted  by  both 
parties  or  proved  by  the  treatment  and  the 
whole   res  gesice   in   the   case   to   bring   it 
within  the  principles  of    law    which   have 
been  already  adverted  to,  and  that,  therefore, 
the  judgment  of  the  Court  below  must  be 
affirmed  with  costs. 

Decree  affirmed  with  costs. 


The  13th  December  1844. 

Present : 

Lord  Langdale,  Mr.  Baron  Parke,  Dr.  Lush- 
ington,  T.  P.  Leigh,  Sir  E.  IL  Kast,  Sir 
A.  Johnston,  and  Sir  £.  Ryan. 

Compromise— Bvidence  — Payment  of  consider- 
ation-money. 

Chowdry  Deby  Persad  and  Beny  Persad' 

versus 
Chowdry  Dowlut  Sing. 

According-  to  the  practice  in  India,  the  statement  in  a 
4eed  of  compromise  of  the  payment  of  consideration- 
money  is  not  conclusive  evidence  of  payment. 

In  estimatinfif  the  value  of  evidence,  the  testimony 
of  a  person  who  swears  positively  that  a  certain  con- 
versation took  place  is  of  more  value  than  that  of  one 
who  says  that  it  did  not. 

Mr»  Baron  Parke, — ^Thkir  Lordships  are 
of  opinion  that  in  this  case  they  ought  to 
advise  Her  Majesty  to  affirm  the  decree  of 
the  Zillah  Court.  There  is  no  doubt  in  this 
case  that  the  deed  of  Rufanama  which  was 
executed  between  the  parties  affords  evi- 
dence as  to  the  only  fact  which  we  have  to 
dispose  of,  by  our  opinion,  upon  the  present 
case,  namely,  whether  the  21,000  rupees, 
which  were  stipulated  as  the  sum  to  be  paid 


down  upon  the  executing  the  compromise, 
were  paid  or  not.  There  is  no  doubt  that 
the  Rufanama,  which  contains  a  statement 
of  the  fact  that  the  2i,cxx>  rupees  were  paid, 
is  evidence.  It  is  admitted  on  both  sides 
that  it  was  not  conclusive  evidence,  as  the 
statement  of  such  a  fact  in  a  deed,  undej  the 
seal  of  the  parties,  would  be  in  a  Court  of 
law  in  England,  but  it  is  evidence  as  far  as  ■ 

it  goes. 

Then  let  us  see  whether  that  evidence, 
which  is  primd  facie  proof  of  the  payment, 
is  or  is  not  rebutted  by  all  the  circumstances 
of  the  case. 

We  think  that,  looking  at  the  mode  in 
which  this  case  has  been  treated  by  the 
Judge  in  the  Sudder  Dewanny  Adawlut, 
who  must  be  supposed  to  be  well  informed 
of  the  law  and  the  practice  in  India  in 
such  cases,  that  the  statement  of  such  a 
fact  in  a  deed  of  this  description  is  primd 
facie  evidence  that  the  money  that  was 
therein  stated  to  be  paid  was  paid  at  the 
time  of  the  respondent's  executing  the  deed. 
But  he  says ;  "  That  it  is  an  understood  thing 
"  that,  after  documents  are  drawn  out,  money 
''  mentioned  in  them  is  paid,  and  therefore 
"  mention  of  the  receipt  of  money  is  made  in 
"the  document." 

Now,  that  being  so,  the  inference  that 
would  be  derived  from  the  statement  of  such 
a  fact  in  the  deed  is  that  the  Rufanama 
must,  primd /aciCf  be  considered  as  evidence 
that  there  was,  at  the  time  that  the  deed  was 
executed,  and  as  part  of  the  same  transac* 
tion,  a  payment  of  money.  But  that  infer- 
ence is  completely  rebutted  by  all  the  evi- 
dence  in  the  case,  and  by  the  admission  of  the 
parlies,  because  all  the  witnesses  present  at 
the  time  of  the  transaction  of  the  execution 
of  the  Rufanama,  either  are  silent  as  to  the 
fact  of  the  payment,  or  they  expressly  de- 
pose that  no  payment  took  place  at  the 
time. 

The  appellant  himself  admits  in  the 
proceedings  that  such  was  the  fact,  for  he 
has  stated  in  his  answer  to  the  plaint  in 
the  Zilla  Court  that  the  money  was  receiv- 
ed without  stating  at  what  time — not  stait-* 
ing  that  it  was  received  at  the  time  the 
deed  was  executed.  In  his  rejoinder  he 
makes  a  different  statement,  and  says  that 
the  money  was  paid  antecedently  to  the  exe- 
cution of  the  deed,  namely,  while  the  draft 
of  the  deed  was  being  prepared.  In  his 
petition  in  the  Sudder  Court,  he  states  that 
the  money  was  paid  at  the  lime  that  the 
deeds  themselves  were  prepared.  Thus 
varying  in  his  tistatement   of  the  time  and 
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place  of  the  payment  of  the  money,  but  not 
stating  in  any  of  them  that  the  money  was 
paid  at  the  time  the  deed  was  executed. 

Therefore  the  question  now  is  this — The 
primd facie  inference  arising  from  the  state- 
ment in  the  deed  being  rebutted,  how  stands 
theievidence  with  regard  to  the  fact  of  the 
payment?  The  .witnesses  who  depose  to 
the  execution  of  the  Rufanama  state  that 
the  plaintiff,  upon  that  occasion,  admitted 
that  he  had  received  t,he  money  at  an  ante- 
cedent time.  Now,  is  that  fact  proved  ?  If 
that  fact  had  been  proved  that  the  money 
had  been  paid  at  an  antecedent  time,  not 
Immediately  at  the  time  of  the  execution  of 
the  deed  ;  but  whilst  the  deed  was  being 
prepared,  is  it  probable  that  such  a  sum  as 
that  would  have  passed  from  the  one  to  the 
other  without  some  receipt  being  given  ? 

Then  it  is  afterwards  alleged  by  the  ap- 
pellant that  the  payment  took  place  in  the 
presence  of  respectable  witnesses.  Now, 
those  witnesses  were  not  called  in  the  Zillah 
Court,  nor  is  any  mention  made  of  them  in 
the  petition  of  appeal.  But  in  the  petition  of 
review  it  is  stated,  as  a  fact,  that  the  plaintiff 
had  offered  to  bring  forward  those  respectable 
witnesses  before  whom  he  said  the  payment 
took  place,  and  that  the  Judge  of  the  Infe- 
rior Court,  theAmeen,  had  refused  to  receive 
them.  Now,  it  is  impossible  for  their  Lord- 
ships to  believe  that  such  could  have  been 
the  case;  because  it  appears  that  the 
proceedings  before  the  Ameen  are  conducted 
with  regularity,  according  to  the  regulations 
prescribed  by  the  Kast  India  Company. 
Amongst  those  regulations  it  is  ordered  that 
every  document  should  be  on  the  file  of  the 
Court ;  and  if  there  had  been  any  petition  to 
examine  those  witnesses,  there  is  no  doubt 
that  there  would  have  appeared,  upon  the 
files  of  the  Zillah  Court,  some  durkhast  or 
petition  for  the  examination  of  those  witness- 
es. Therefore,  it  is  impossible  that  their 
Lordships  can  believe  that  any  such  applica- 
tion had  been  made  to  the  Ameen.  Then 
there  is  an  admission  by  the  defendant  that 
there  were  those  respectable  witnesses  who 
might  have  been  brought  forward ;  and  the 
circumstknce  of  his  not  bringing  them  forward 
ijs  exceedingly  strong  that  no  such  fact  took 
place  as  that  there  bad  been,  antecedent  to 
the  Rufanama,  the  payment  of  the  sum  of 
money. 

Then,  besides  ail  this,  it  is  insisted  that 
there  aie  some  circumstances  from  which  it 
is  to  be  inferred  that  this  payment  took 
place,  because  it  is  said  in  the  first  place  that, 
at  the  time  when  the  instalrUenis  stipulated 


for  in  the  deed  of  compromise  were  po^* 
no  mention  was  made  of  the  fact  of  the  luge 
sum  of  21,000  rupees  not  having  been^. 
Now,  that  is  a  fact  certainly  which  at  ok 
time    weighed    with    their   Lordships,  and 
which  it  appeared  desirable  to  have  explsn- 
ed,  and  explanation  is  given  of  the  fact  by 
the  evidence  of  Ghansam  LolL    Ghonsua 
Loll  is  a  person  to  whom  both  the  Judge  of 
the  Inferior  Court  and  the  Judge  of  the  Sod-  ^ 
der  Dewanny   Court  give  credit;  both  of 
them  have  stated  that  they  acted  upoahis 
evidence,   and,   therefore,   they    must  haw 
formed  an  opinion  that  his   evidence  1^ 
worthy  of  belief,  and  they  are   much  mofe 
competent  to  form  an  opinion  than  we  are. 
Then,  if  that  evidence  is  believed,  not  only 
is  that  fact  explained  satisfactor'dy  to  our 
minds  that  no  mention  was  made  of  this  sum 
not  being  paid  at  the  time  the  instalments 
were  paid,  but  the  evidence  is  also  most  ma- 
terial to  show  that  no  payment  ever  took 
place  at  all. 

With  regard  to  the  circunnstance  of  the 
payment  of  the  instalment  of  4,000  rupM^ 
without  any  obsejvation  being  made  at  ^ 
time,  as  insisted  upon  by  the  appellant,  this 
witness  says  that,  at  the  time  the  payroem 
was  made,  the  r^pondents,  that  is,  the  pre- 
sent  appellants,  said  it  was  difficult  to  pay  at 
once  2 1 ,000  rilpees.    He  states  that,  "  at  the 
time  of  the  receipt  of  4,000  rupees,  this  con- 
versation took  place  between  them — *\Vhal 
do  you  say  now  about  the  payment  of  the 
21,000  rupees   in  cash  mentioned   in  the 
document.^'     Respondents   in   answer  said. 
'It  is  difficult  to  pay  at  once  Rupees  21,000. 
We  shall  arrange  for  it ;  and  when  the  money 
is  paid,  we  shall  take  a  receipt.'  "    Therefore 
it  is  clear  that  at  that  lime  there  was  men- 
tion made  of  the  non-payment  of  the  large 
sum  of  2  r,ooo  rupees.     The  Kaxi,  indeed,  as 
Mr.  Buller  has  observed,  whea  he  is  /nrer- 
rogated  as  to  the  same  conversation,  «ay« 
that  none  such  took  place.   But,  in  esrttttt-^ 
ing  the  value  of  evidence,  the  testimony  0- 
a  person  who  swears  positively  that  a  cert 
tain  conversation  took  place  is  of  more  valne 
than  that  of  one  who  says  that  it  did  not, 
because  the  evidence  of  the  latter  may  be 
explained  by  supposing  that  his  attention 
was  not  dratvn  to  the  conversation  at  the 
time. 

Another  circumstance  which  also  b«l 
weight  with  their  Lordships  at  one  time  is 
the  delay  in  the  institution  of  the  soit 
That  circumstance  is,  no  doubt,  desciviiqr*' 
consideration.  It  may  have  been  that  ih^ 
were    prevented    from    instituting   the  «* 
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sooner  by  delusive  and  evasive  promises 
Inade  from  lime  to  time.  The  mere  cir- 
cumstance of  the  delay  in  the  suit  is  a 
ctrcianstance  of  some  weight,  but  not  of  any 
great  weight  when  we  look  at  the  other 
facts  of  the  case. 

Their  Lordships  are  of  opinion  that  the 
burden  of  proof  which  lay  upon  the  appel- 
lants, of  showing  the  payment  of  the  money, 
has  not  been  discharged.  They  have  given 
some  primd  facie  evidence  of  ihe  payment, 
but  that  has  been  rebutted  by  the  other 
evidence  in  the  case,  and  by  the  consider- 
ation that,  if  it  had  been  true,  there  were 
vrfthesses  who  could  have  placed  the  fact 
beyond  dispute  had  they  been  called.  It 
is  not  likely  that  the  payment  of  so  large 
a  sum,  which  would  require,  according  to 
the  habits  of  the  natives  of  India,  a  consider- 
able time  to  effect,  could  have  taken  place 
without  some  persons  being  present  who 
could  have  proved  the  fact.  Upon  the 
whole,  their  lordships  are  of  opinion  that 
the  judgment  of  the  Sudder  Court,  and 
also  the  judgment  of  the  Ameen,  are  per- 
fc<;tty  right,  and  therefore  that  the  decree 
Oi^ht  to  be  affirmed  with  costs. 

Decree  affirmed  with  costs. 


The  3rd  November  1866. 

Present  : 

Ix)rd  Wesibury,  Sir  J.  W.  Colvile,  Sir  E. 
V.  Williams,  and  Sir  L.  Peel. 

Jsdgmettt^PleAdiiigs— Principal  and  Agent 

On  Appeal  front  the  High  Court  of  Judi- 
cature at  Calcutta. 

Eshanchundcr  Sing 

versus 
Samachurn  Bhutto. 

The  determination  in  a  cause  should  be  founded  upon 
a  case  either  (o  be  found  in  the  pleadings,  or  involved  in 
or  consistent  with  the  case  thereby  made. 
<'lf  a  man  send  an  a^i^nt  with  direct  authority  and  posi- 
tive directions  to  bid  at  an  auction  and  to  purchase  an 
estate,  and  the  agent  accordingly  goes  to  the  auction 
and  bids  for  the  estate  which  is  knocked  down  to  him, 
but  collaterally  and  in  a  bye  manner  enters  into  a  dis- 
tinct and  separate  contract  with  an  individual  that,  in 
con»eauencc  of  something  to  be  done  or  to  be  forliome, 
he  will  pledge  his  principal  to  pay  to  that  individual  a 
certain  sum—the  principal  cannot  be  bound  by  this  bye 
transaction  on  the  part  of  the  agent. 

This  is  an  appeal  from  the  decision  given 
by  the  High  Court  of  Calcutta,  reversing  a 
judgment  of  the  Court  of  the  Principal 
Sudder  Ameen  of  Santipore.  The  case  is 
one  of  consideiable  importance,  and  their 
Lordships  desire  to  take  advantage  of  it  for 
the  purpose  of  pointing  out  the  absolute  ne- 
cessity that  the .  determimuions  in  a  cause 


should  be  founded  upon  a  case  eith  r  to  be 
found  in  the  pleadings,  or  involved  in  or 
consistent  with  the  case  thereby  made. 
Unfortunately,  in  the  present  instance,  the 
decision  of  the  High  Court  appears  to  be 
founded  upon  an  assumed  state  of  facts 
which  is  contradictory  to  the  case  stated  in 
the  plaint  by  the  plaintiff,  and  devoid,^  not 
only  of  allegation,  but  also  of  evidence  in 
support  of  it. 

The  case  made  by  the  plaintiff  alleges  a 
distinct  agreement  between  the  plaintiff  and 
two  brothers  (whose  names  have  been  pro- 
nounced in  a  short  manner — the  one  Koilas, 
and  the  other  Eshen)  that  the  three  should  be 
joint  purchasers  and  joint  owners — owners  in 
common  at  all  events — ai  a  certain  lease 
which  was  put  up  by  a  zemindar  to  be  taken 
b3rpublic  tender  at  a  particular  time.  The 
plaint  proceeds  upon  the  allegation  that  the 
lease  was  taken  by  Koilas  on  his  own  behalf 
and  on  behalf  of  Eshen  and  on  behalf  of  the 
plaintiff,  and  that,  in  conformity  with  the 
agreement  between  the  three,  Koilas  subse- 
quently executed  an  instrument  for  the  pur- 
pose of  giving  effect  to  the  agreement.  The 
allegations  therefore  of  the  plaint  are  incon- 
sistent with  the  hypothesis  of  Koilas  having 
no  interest  and  acting  in  the  transaction  as 
agent  only  of  Eshen.  The  plaint  also  pro- 
ceeds upon  a  clear  and  well-defined  ground 
of  relief,  viz.^  contract  and  agreement  be- 
tween the  parties  interested.  The  decision 
proceeds  upon  what  is  set  forth  as  an  equity 
resulting  from  the  relation  between  Koilas 
and  Eshen  of  principal  and  agent,  and  from 
the  alleged  fact  of  Koilas.  in  the  execution 
of  his  authority,  having  given  certain  rights 
and  interests  to  the  plaintiff  without  which 
his  principal  (Eshen)  would  not  have  been 
abletoobtain  the  property  in  question.  But  the 
difference  between  the  two  grounds  of  relief 
and  between  the  two  kinds  of  case  is  plain. 

The  decision  of  the  Court  of  first  in- 
stance, that  of  the  Principal  Sudder 
Ameen,  found  the  facts  of  the  case  to  be  in 
direct  contradiction  to  the  allegations  con- 
tained in  the  plaint.  It  was  found  th^t 
Koilas  had  no  interest  at  all  ;  that  the  money 
paid  to  the  lessor  was  not  money  in  which 
Koilas  had  any  interest  or  right  ;  that 
Koilas  acted  from  the  beginning  under  the 
authority  and  as  the  agent  only  of  Eshen  ; 
that  the  contract  was  completed  with  the 
money  of  Eshen  ;  and  that  there  is  nothing 
at  all  to  show  that  Eshen  in  any  manner  was 
made  aware  of  or  was  party  or  privy  to  the 
alleged  transactions  between  Koilas  and  the 
plaintiff.    These  facts  being  established  by 
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the  judgment,  and  being*  therefore  binding 
upon  the  High  Court,  which  is  not  a  Court 
at  liberty  to  collect  facts  anew,  it  is  very 
much  to  be  regretted  that  the  High  Court 
should  have  departed  altogether  from  the 
case  niade  by  the  plaint,  and  should  have 
founded  their  conclusion  upon  an  assumed 
casf,  wholly  inconsistent  with  the  recorded 
findings  contained  in  the  original  judgment. 
That  original  judgment  was  the  subject 
of  an  intermediate  appeal,  which,  however, 
does  not  vary  the  matter,  because  the  Judge 
of  the  first  Court  of  Appeal  thought  it 
right  to  dismiss  that  application,  and  to  affirm 
the  original  judgment. 

We  now  come  to  consider  the  assumed 
state  of  facts  which  is  the  basis  of  the  deci- 
tion  of  the  High  Court.  The  High  Court 
takes  it  that  Koilas  was  nothing  more  than 
the  agent  of  Eshen;  but  the  High  Court 
appears  to  have,  in  some  manner  or  other, 
arrived  at  this  conclusion,  which  does  not 
appear  to  their  Lordships  to  be  warranted 
either  by  allegation  or  evidence,  viz.y  that  at 
the  auction,  or  previous  to  the  auction,  there 
was  an  agreement  between  the  plaintiff  and 
Koilas  that  the  plaintiff  should  abstain  from 
bidding,  and  that,  in  consequence  of  that  ab- 
stinence on  the  part  of  the  plaintiff,  Koilas 
succeeded  in  obtaining  the  estate  at  a  less 
jum  of  money  than  otherwise  he  would  have 
had  to  give,  and  that  the  defendant  Eshen 
took  possession  of  the  property  with  the  know- 
ledge of  that  transaction  on  the  part  of 
Koilas.  It  is  obvious  that  ever}'  one  of 
these  propositions  of  fact  is  a  statement  which 
it  was  incumbent  on  the  plaintiff  to  have 
distinctly  alleged,  in  order  that  it  might  be 
the  subject  of  direct  testimony.  It  is  im- 
possible to  conclude  parties  by  inferences  of 
fact  which  are  not  only  not  consistent  wiih 
the  allegations  that  are  to  be  found  in  the 
plaint,  which  constitute  the  case  the  defend- 
ant has  to  meet,  but  which  are  in  reality 
contradictory  of  the  case  made  by  the  plaint- 
iff. It  will  introduce  the  greatest  amount  of 
uncertainty  into  judicial  proceedings  if  the 
final  determination  of  causes  is  to  be  founded 
upon  inferences  at  variance  with  the  case 
that  the  plaintiff  has  pleaded,  and,  by  joining 
issue  in  the  cause,  has  undertaken  to  prove. 

It  is  unnecessary,  therefore,  to  say  that  it 
is  impossible  for  their  Lordships  to  accept 
anything  like  those  conclusions  of  fact  as 
furnishing  a  raito  decidendi  in  the  present 
case.  Without  adverting  further  to  its 
being  ^ncompetent  to  the  Court  of  Appeal 
to  substitute  a  new  statements  of  facts  for 
that  originally  contained  in  the  record,  their 
LK>rd$hips  further  observe  )hat,  even  if  the 


case  substituted  were  admitted  to  be  tnie, 
and  to  be  the  competent  subject  of  judida 
enquiry,  the  legal  conclusion  which  is  at 
tempted  to  be  derived  from  those  facts  te  nc 
consistent  with  the  settled  principles  i 
law  or  equity.  Supposing  it  to  be  the  c^ 
that  a  man  sends  an  agent  with  din 
authority  and  positive  directions  to  bid  i 
an  auction  and  to  purchase  an  estate,  ad 
the  agent  accordingly  goes  to  the  auctia 
and,  in  the  execution  of  that  authority,  \ 
does  bid,  and  the  estate  is  knocked  downi 
him;  but  collaterally  and  in  a  bye  manix 
he  enters  into  a  distinct  and  separate  coi 
tract  with  an  individual,  that,  in  consi 
quence  of  something  to  be  done  or  to  b 
forborne,  he  will  pledge  his  priocr/>ai  to  pa^ 
to  that  individual  a  certain  sum;  \t  Is  <\a\u 
plain  that,  upon  every  consideration  o(  305 
tice,  the  principal  cannot  be  bound  by  t)# 
bye  transaction  on  the  part  of  the  ages) 
If  the  agent  makes  a  contract  <m  tk 
part  of  the  principal,  having  a  deftnite  ai 
thority,  and  he  exceeds  that  authori; 
by  inserting  a  term  in  the  contra 
itself,  it  would  not  be  competent  to  the  pfii 
cipal  to  say,  >'I  will  repudiate  the  iaserti 
term  in  the  contract,  as  being  uHra  viri 
unauthorized,  hxjj,  I  will  obtain  performanc 
of  the  rest  of  the  contract."  In  such  a  case 
although  the  §gent  had  no  authority  for  t> 
additional  term,  yet,  as  it  is  an  integral  pa 
of  the  contract  itself,  and  the  party  sellii 
was  not  aware  of  the  want  of  authority,  tl 
principal  could  not  enforce  that  contra 
without  giving  effect  to  the  additional  ten 
But  in  the  other  case,  the  act  oi  the  Bgi^o 
if  effect  were  given  to  it,  would  sub\eot  tli 
principal,  not  only  to  the  contract  which  \ 
authorized,  and  which  he  may  be  required  1 
the  vendor  or  lessor  to  fulfil,  but  also  to  an  a 
ditional  liability  which  he  never  contemplate 

Their  Lordships  are  obliged  to  disapprc 
of  the  decision  that  has  been  come  to  by  t 
High  Court.  They  desire  to  have  the  r 
observed  that  the  state  of  facts,  and  1 
equities  and  ground  of  relief  origins 
alleged  and  pleaded  by  the  plaint! fF,  si 
not  be  departed  from,  and  they  could  ' 
concur  in  the  conclusion  of  law  which  1 
been  drawn  by  the  Court  below,  even  if  tl 
were  at  liberty  to  take  into  considerat 
the  state  of  facts  which  that  Court  assame 

Their  Lordships,  therefore,  will  ad\ 
Her  Majesty  to  reverse  the  decree  that  ] 
been  appealed  from ;  thereby  confirmm;^  1 
original  decree  and  the  decree  oi  the  Ziil 
Court,  and  to  give  the  appellant  the  costs 
this  appeal,  the  application td  the  High  Co 
being  directed  to  be  refused  with  costs. 
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The  17th  November  i866. 

Present : 

t^rd  Westbory,  Sir  J.  W.  Colvile,  Sir  E.  V. 
Williams,  and  Sir  L.  Peel. 

Lpoan^Interett 

Bn  appeal  from  the  High  Court  of  Judica* 

ture  at  Calcutta, 

I^harles  Sefton  Guthrie  and  Sophia  his  wife 

versus 


expiration  of  three  years.  The  contention, 
now,  on  the  part  of  the  General,  the  lender 
of  the  money,  is  that  he  is  entitled  to  in- 
terest at  the  rate  of  8  per  cent.;  that  his 
interest  is  not  to  be  limited  to  5  per  cetift, 
which  is  the  prescribed  rate  of  interest  in 
the  promissory  notes.  He  might  maitjflun 
that  contention  by  proving  either  that  at 
the  end  of  the  three  years,  the  time  for  the  « 
repayment  of  the  money,  he  forbore  to 
press  for  the  money,  in  consideration  of  an 
augmented  rate  of  interest,  or  he  might 
maintam  that  the  contract,  of  the  terms  of 
which  the  notes  are  evidence,  was  super- 
seded by  a  new  contract,  which  allowed  the 
money  to  remain  for  a  longer  period  of  time 
than  three  years,  at  an  augmented  rate  of  in- 
terest. But,  unless  some  such  case  can  be 
proved,  a  claim  of  interest  at  8  per  cent, 
founded  upon  a  bare  promise  of  the  debtor 
to  pay  8  per  cent.,  or  upon  the  fact  that  the 
debtor  has  in  account  voluntarily  debited 
himself  with  8  per  cent,  in  lieu  of  5  per 
cent.,  could  not  be  maintained  in  law  for 
want  of  consideration,  amounting  merely 
to  nudum  pactum. 

It  is  satisfactory  to  find  that  the  history 
of  the  introduction  of  the  8  per  cent,  into 
the  dealings  between  the  parties    is    very 
clearly  givei^  by  General  Lister    himself; 
and  it  is  a  history  which  is  very  creditable 
to  his  son-in-law,  Mr.  Inglis,  but  which  is 
inconsistent    with    the    General's  founding 
upon  the  circumstances  any    legal    claim. 
We  prefer  to  the  allegations  now  made  in 
the  plaint — we  prefer  to  take  the  letter  of 
General  Lister  addressed  to  his  daughter 
after  the  death  of  her  husband,  in  which  he 
gives  her  a  narrative  of  the  transaction  be- 
tween himself  and  his  son-in-law ;  and  upon 
an  accurate  examination  of  the  contents  of 
that  letter,  it  is  clear  that  the  General  dis- 
tinctly states  there  was  but  one  contract  on 
the  subject  of  interest,  which  he  made  with 
his    son-in-law.    He    states  the  stipulation 
was  that  the  legal  interest,  1'.  #.,  the  legally 
demandable  rate  of  interest,  should  be  5  per 
cent.,  but  that,  on  the  occasion  of  the  loan 
being  made,  the  son-in-law  of  his  own  ac- 
cord said :  "  I  shall  pay  you  8  per  cent,  in- 
terest,   because    I  shall  be  able  to  make 
more  than  three  times  that   rate    by    the 
employment  of  the  money  in  trade.'' 

It  is  plain  that  these  words  were  not  in 
tended  to  supersede  the  written  engagement. 
Independently  of  this,  we  find  theJGeneral 
giving  a  striking  narrative  of  what  occur- 


Frederick  George  Lister. 

Where  a  contract  of  loan  stipulated  that  the  legfally 
temaodable  rate  of  interest  should  be  5  per  cent.,  it  was 
kcld  that  a  daim  by  the  creditor  of  interest  at  8  per 
ent.,  founded  upon  a  bare  promise  of  the  debtor  to  pay 
per  ceat.  or  o^n  the  fact  that  the  debtor  had  in  account 
oluDtprily  debited  himself  with  8  per  cent,  in  lieu  of 

per  cent.,  could  not  be  maintained  in  law  for  want  of 
consideration,  amounting  merely  to  nudum  pactum. 

^Tiais  is  a  suit  of  a  painful  nature,  which 
ffts  arisen  between  a  daughter  and  her 
ather,  touching  the  raic  of  interest  payable 
ipon  a  loan  made  by  the  father  to  her  de- 
based husband. 

We  think  there  was  no  necessity  for  any 
^f  the  observations  which  have  been  made 
n  the  Court  below  touching  the  evidence 
riven  by  General  Lister.  It  appears  to  us 
hat  the  account  given  of  the  transaction  is 
eaaonably  consistent  and  clear  from  the 
beginning  to  the  end. 

It    appears   that  Mr.  Henry  Inglis,  the 
(on-in-law  of  General  Lister,  was  engaged 
n  trade;  that  the  trade  was  lucrative;  and 
bat  he  applied  to  General  Lister  to  ad- 
rance  him  money  to  be  employed  by  him 
a  that  trade.    General  Lister  assented,  and 
ent  to  his  son-in-law,  on  two  several  occa- 
sions in  the  same  year,  two  sums  of  money, 
>ne  amounting  to  41,900  rupees,  the  other 
imoanting  to  19)  500  rupees.    On  the  occa- 
lion  of  these  advances,  two  promissory  notes 
vere  given  by  his  son-in-law  to  General 
Lister,  and  in  both  those  notes  (because, 
ilthough  one  only  is  produced,  it  has  been 
admitted  at  the  bar  that  there  was  another, 
ind  that  the  other  must  be  taken  to  have 
>een  of  the  same  tenor  with  that  which  is 
>roduced),  there  is  a  promise  by  the  bor- 
ower,  Mr.  Inglis,  to  repay  the  money  bor- 
rowed with  interest  at  5  per  cent.,  at  ^e  |  red  between  himself  and  his  son-in-law  sub- 
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sequently,  some  time  after  th^  notes  had 
been  made,  when  the  son-in-law  rendered  a 
written  account,  in  which  he  had  charged 
himself  with   8  per  cent.    The  General's 
words  amount  to  this :   ''  I  pointed  out  to 
Mr.  Inglis  that  he  was  charging  himself 
with   8  per  cent,  interest,  whereas  I  was 
entitled  only  to  5  per  cent,  f  but  the  son 
in-law  said :   ''  It  is  all  right,  I  can  make 
more  than  three  times  that  amount  by  the 
use  of  your  money,  therefore  I  desire  to  pa)- 
you  8  per  cent."     That  conversation,  again, 
is  a  clear  acknowledgment  on  the  part  of  the 
General  that  he  regarded  himself  as  the  le- 
gal creditor  of  his  son  in-law  for  only  5  per 
cent.    It  is  in  perfect  harmony  with  the  ac- 
count given  in  the  letter  that  the  engage- 
ment originally  was  for  5  per  cent.,  but  that 
the  son-in-law  said  :  ''  He  could  afford  to  pay 
more ;"  and  the  General  answered.  "  You  can 
do  as  you  please  about  it."  It  was  left,  there- 
fore;, to  the  arhitrium  of  the  son-in-law,  if 
he  chose  to  pay  8  per  cent.,  to  pay  that 
amount;  but  the  legal  relation  which  was 
created  was  an  engagement  to  pay  5  per 
cent.  only. 


What  was  done  subsequently  is  not  incon- 
sistent with  that.     We  have  the  fact  that, 
subsequently  to  the  date  of  the  promissory 
note,  on  several  occasions,  the  son-in-law 
rendered  to  his  father-in-law  accounts  cur- 
rent, in  which  he  debited  himself  with  8  per 
cent,  instead  of  5  per  cent.,  and  that  he  con- 
tinued that  practice  down    almost    to    his 
death ;  for  in  one  of  his  repositories  after  his 
death,  his  widow  found  three  accounts  of 
written  papers,  in  which  also  he  had  debit- 
ed himself  with  8  per  cent.    If  there  had 
been  no  written  promissory  note,  or  if  there 
had  been  no  history  given  by  the  creditor 
making  the  claim  of  the  origin  of  the  intro- 
duction of  the  8  per  cent.,  the  accounts  so 
made  out  by  the  debtor  might  be  a  legal 
ground  for  presuming  that  the  original  con- 
tract had  been  to  pay  8  per  cent.,  or  that 
there  had  been  a  new  contract  to  pay  that 
rate  of  interest.    They  cannot,  however,  be 
used  as  evidence  that  the  original  contract 
contained  in  the  promissory  notes  was  done 
away  with,  and  a  new  contract  substituted, 
for  the  reason  we  have  already  given,  viz,, 
that  the  General  admits  that,  when  he  saw  the 
first,  account  with  interest  at  8  per 'cent.,  he 
treated  it  as  a  thing  to  which  he  was  not 
entitled.     Clearly,  therefore,  there  was  no 
contract  entitling  him  to  8  per  cent,  exist- 
ing at  that  time;  and  with  reference  to  the 
subsequent  accounts,  with  perfect  notice  of 
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those  accounts,  because  he  bad  them 
possession,  the  General  writes  to  his  d 
ter  the  letter  to  which  we  have  referred 
plaining  how  it  had  arisen,    giving,  a 
have    already   observed,    a  history    of 
introduction  of  the  8  per  cent.,  that  it  I 
voluntary  offer  by  his  son-inlaw,  and  tlJ 
General  did  not  fasten  it  upon  him,  and  1 
it  part  of  the  contract,  but  said  to  his, 
in-law :   "  You  shall  be  at  liberty  to  J 
you  please  about  it."  1 

The  result  of  the  whole,  therefore,  si 
to  be  plainly  this,  that,  so  far  as  the) 
right  is  concerned,  there  is  but  one  coit 
existing  for  valuable  consideration,  and 
pable  of  being  enforced,  m.,  the  \ 
tract  made  at  the  time  of  the  loan,  in  \ 
formity.with  the  written  obligation  fori 
loan  contained  in  the  promissory  notes  ; 
all  departures  from  that  in  respect  of  si 
est  are  departures  which  have  been  m 
from  mere  good-will  and  sense  of  duty  0^ 
part  of  the  son-in-law,  who  is  the  de^ 
but  not  as  being  the  result  of  any  legal 
tract  or  obligation  between  him  and 
father-in-law. 

There  is  no  trace  that  the  father-b 
ever  treated  the  matter,  up  to  the  ttm 
making  the  demand,  as  one  which  end 
him  as  a  matter  of  right  to  interest  at  li 
cent. ;  he  always  treats  it  as  a  matttl 
bounty  and  favor  on  the  part  of  his  I 
in-law ;  and  he  tells  his  daughter  h^ 
his  son-in-law  at  liberty  to  do  as  he  pM 
about  it. 

We  regret  that  the  demand  has  now  t 
made.    It  appears  that,  when  the 
is  reduced  to  the  legal  rate,  the  siua 
by  the   present  appellant  was    more 
would   satisfy   the    whole   demand    of 
General  according  to  his  just  right, 
action,  therefore,  was   brought  wh^n 
was  nothing  due   on   the  part  of    tin 
pellant.     The  consequence    must    be 
the  decree  of  the  Court  below  must 
versed,  and  the  plaint  dismissed, 
costs  of  the  proceedings  below  and 
appeal  must  be  borne  by  the   n 
General  Lister. 

We  will  make  our  report,  and  h 
vise  Her  Majesty  accordingly. 
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